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, I

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTEffi, DIVISION

- v -

- v -

Counterclaim Defendant.

JFD ELECTRONICS CORPORATION,

No. 66 C 567

civil Action

Defendant and
Counterclaimant,

Plaintiff and
Counterclaim Defendant,

BL()NDER-~~ONGUE LABORATORIES, INC.,

THE UNIVERSITY OF ILLINOIS FOUNDATION, )
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

BRIEF OF DEFENDANT AND COUNTERCLAI1lliNT,
BLONDER-TONGUE LABORATORIES, INC.,
IN SUPPORT OF COUNTS I, II AND III

OF ITS COUNTERCLAIM

INTRODUCTION - THE PARTIES h'lD ISSUES

Plainti:ff, The University of Illinois Foundation

(referred to as the "Foundation"),. as the owner of·U. S.

Letters Patent No. 3,210,767 issued Octobe:I:" 5, 1965, to

Dwight E. Isbell aI;ld Reissue Patent No. 25,740 issued

l'1arch9 ,1965, to Paul E. Hayes and Robert L. Carrel (original

patent 3,108,280 issued October 22, 196:1), has brought suit

against defendant, a New Jersey corporation, Blonder-Tongue

Laboratories, Inc. (referred. to as "BT"), for alleged



,

infringement by the acts of manufacture and sale of tele-

vision home-receiving antennas.

this suit was commenced pursuant to an agreement

between the Foundation and JFD Electronics Corporation (re-

ferred. to as "JFD"j, under \..hich JPD was granted the exclu-

sive license rights under the Isbell and Mayes et al patents

to manufacture and sell such antennas in certain fields,

including home television.

Defendant, BT, although not having a place of busi-

ness or its residence within the jurisdiction of this court,

voluntarily cOnsented to jurisdiction; and counterclaimed

against L~e Foundation for a declaratory judgment that said

patents are invalid, void, uninfringed and unenforceable

(Count IV).

In its counterclaim, BT joined JFD as a second

counterclaim defendant and included Counts I, II and III

for unfair competition and antitrust violations in which

the Poundation ...!as joined, and for infringement of BT's own

antenna patent 3,259,904 issued July 5', 1966, to Isaac S.

Blonder and l'.braham Schenfeld.

This brief is concerned with the unfair competi-

tion and antitrust allegations of counterclaim Counts I

and II, respectively, and the infringement of the BT patent

by JPD .and .the Foundation, Count III.

- 2 -
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INTRODUCTORY Sml1<JARY OF TIlE 1'.CTS OF'
UNFAIR COHPE'l'ITION NlD ANTITRUST VIOLATION

Before proceeding to. the specific proofs bearing

on the unfair competition and antitrust violation complained

of, it is desired briefly to summarize the conduct of the

counterclaim dcfend2.nt.s" SS~i28 of nets on th~ pnrt of

JFD, abetted by the Founda.tion, establishes a pattern of

unfair and illegal competition with BT in the market place,

which competition, in fact, prevented BT from establishing.

a position with its relatively new venture into the antenna

market, as distinguished from its previously established

business in apparatus for amplifying and distributing tele-

vision signals.

The principal acts of this overall program of

unfair and illegal competition are as follows:

1; A nationwide advertising program in technical,

consumer, trade and news publications knowingly falsely re-

presenting the scope of patent coverage of the ,iPD antennas

marketed under license from the Foundation, and deliberately

or negligently grossly exaggerating the performance thereof.

The ads use the names of both thePoundation and the University

of Illinois to give color, credence and prestige to the mis­

leading statements as to the patent monopoly of the Foundation

and JFD in log periodic television antennas, with the innuendo

of threat against any customers \,110 use log periodic antennas

of other manufacturers, including BT.

- 3 -
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2. Coupled with this advertising program, a

campaign of litigation and threatened litigation against

numerous manufacturers of log periodic antennas, including

BT, together with the \'dde circulation to the trade and to

antenna customers, including those of BT, of news releases

of such mUltiple suits and threats of suits and of newspaper

clippings and reprints relating to the same. In connection

with the newspaper and news release campaign, bringing suit

againstIlT in this jurisdiction "vi th the knowLedqo that there

was no jurisdiction over BT, clearly for the purpose of

releasing and mailing to BT's customers and the trade, news

releases both of JFD and the Foundation which prominently

mention the suit against BT.

3. A campaLqn of mismarking of the JFD antennas

licensed by the Foundation, knowing the antennas not to be

covered by the patents so marked, _lith the intent of deceiv­

ing the pUblic into thinking that the antennas offered for

sale were already protected by patents of the Foundation,

thereby to dissuade customers from purchasing log periodic

antennas from anyone else, inc~uding ST.

4. Procuring the }Iayes and Carrel patent 3,108,­

280 (forluing the basis of the reissue patent 25,740) by

filing in the Patent Office a misleading affidavit, either

willful;I.y or through gross negligence, a fraud on the Patent

Office.

- 4 -



5. Raiding key personnel associated with the

BT antenna business and proqram at times •. clearly calculated

to handdcap B'l' in collecting and presenting evidence in

this trial as well as to prevent BT from effectively com-

peting as an antenna marketing company.

patents to force customers to bUy unpatente<l items from JFD

and not from B~_' and other competitors.

While some of the acts above specified appear

to have been initiated solely by one of the counter defen-

dants, others were carried out in concert. While witnesses

for the Foundation havet:ried to paint a picture of the

Foundation as merely alicel1sor,theproofs show that the

Foundation has been acting in addi-tional capacities •and ,

indeed, hasc.been a party to and given its express or tacit

approval to the use of its name and news releases in the

improper advertising and other campaigns above·discussed.

We shall now proceed to call attention to the

proofs in this record that bear upon each of the acts

above mentioned and then deinonstrate the legal conse-

quencesof those acts in terms of the law of unfair com-

p131:;itionand antitrust.

- 5 -
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L 'mE JFD ADVERTISING CAHPAIGN

The record contain!> samples of·theadvertisingand

news relea!>edata of JFD in the period from the summer and

fall of 1963, when DT entered the market for the first time

with its log periodic DART antenna, P. Ex. 10 (T. 762),* up

to and after the filing .of this suit in late March, 1966.

The widespre;;ldscope of this .advertising is ad-

mitted·in the JFD advertisement accompanying the Finkel

deposition,D. Ex. 42, as D. Ex. 42 ~ B-IOl, as encompassing

"The Technical Press
The'Consurner,'Press .. •

• The News Press
The Ttadc . "Prcss ll

.. .. - ..

" • '~2ye newsrcover aqe than any TV or
FM antenna has ever received."

Among the numerous technical, trade and consumer journals

and news media in which JFD so advertised, are listed

*

Radio Electronics
Electronic Disj:.ributing
NEDAJournal
Hicro"ravo Journal
Chicago TribUne
PFReport.er
Electronic Technician
Home Furnishing!> Daily
Popular Science.
Electronics & hppliance Specialist
i~ATESl\. Scope
Electronic IIldu~tries

1'iodern Electronic Service Dealer

In this brief ,Plaintiff's exhibits will be identified by
the des Lqria-t.Lon P ..Ex.; Defendant's exhibits by D. Ex.;
and COllnterclaimPefendant JFD's exhibits by C<::D. Ex.
ReferenCes to the record will be designated by t.he letter
T. and the page number.

- 6 -



Other adverti"ing exhibit" show pUblicity in at

least LOOK magazine (D. Ex. 42 B-I07) ,the Ne\v York l1orld5

Fair of. 1964-1965 (D. Ex 42 - B-I06)jRadio IX Television

Weekly (D. Ex. 42 - n-llO), and Popular/Electronics, 1965

(D. Ex. 42 - J6) •

The dates 0:1; many .of these advertising exhibits

are shown thereon and establish use of the adsfrorn 1963

through 1966. By stipulation, dates of publica.tions are

correct unless evidence to the contrary is introduOed.

From the very first of these advertisements and

releases, it is evident that their pu.rpoaevwesrat; least

three-fold:

First, to cloak JFD and its LPV television antennas

with t.ne prest,ige and aura of the University of I11,inoisand

its Antenna Laboratory, as d,istinguished from the role of a

mere licensee;

Secondly, to cause the readers to believe that the

JFD LPV ancennas beil,g offered for s a Lc were already covered

by patents, thus to dissuade purchasing of log periodic

antennas e Ls ewher e (inclUding from BT); and

Thirdly, to make it appear, through the use of both

the prestigous scientific name of the University and the

1;Lsting. of patents, that the log periodic !or~ula itself

had been patented, thus to foreclose in the reader's mind

- 7 -



the possibility of anyone else legally offering ~~y find

of log periodic antenna to the trade (as BT was contempo-

raneously starting to do in 19(i3,T. 762).

TheiLPV\';as Not Developed By The
University; And JFD Knew This.

In D. E~. 42 - B-IO(i, it was prominently bannered

at the topthi'lt the JFD LPV 'I'V antenna had been

"DEVELOPED BY THE Al,'I'EmmRESEARClJLABORA­
TORIES OF THEUNIVERSI'l'¥OF ILLINOIS"

In D. Ex. 42- 13-107, it is again s t.a t ed that I,PV came

"from the Imtenna Research Labora­
tories of the University of Illinois".

Again, in D.E~. 2 - 13-108, it is prominently stated, under

the picture of the LPV~ll antenna, that this was

"Developed by the University of Illinois
Antenna Laboratory."

Not only was thedevolopment of the LPV so attri-

buuedrco the UniversLty, but, as appears from the statements

of the president of JED (unde1.'reprint dated February, 1964,

D. Ex. 42 - B~103), the readers of Radio & Television Weekly

were told that JFD

"Forms Alliance with the University of Illinois;
New Laboratory Established Under the Direction
of Prof. Paul·E. Nayes, an Antenna l>uthority"

It is further stated that

"The alliance is not based on college courses
, •• Far more dynamic in its ramifications,

- B -



it prompted thecreat;i.on of the JFDResearch
and Development Lah and a ul}ique relation­
ship with the University of Illinois."

That JFD then knew the absolute falsity of ea.ch of

these claims is evident from the proofs herein,

As for the fact that the JFD LPVantennas adver-

tised sale were not dcyel()ped by:thetJniversity of Illinois
'-.--.'

Antenna LabOratory, Hr. EChiardFinkel, executive vice president

of JFD, conceded in his deposition, D. Ex. 42, p. 9, that

"r do not believe they [Le. ,the Uni'"
versHy ofIllinois Antenna Laboratory]
actually had antennas as such developed at
the Laboratories for TV use."; and

at p. 21, 22, that the University of Illinois

"Antenna Laboratory never got into the
commercial aspect of the research work

". . -. ,

never into

IIhQrne TVIt
,

and that Finkel and "others at JFD" knew this fact

"From the very beginning."

Ultimately, indeed, ~tr. Finkel conceded in his deposi-

tion, in connection with this statement in D. Ex. 42 - B-106,

that this was

"a mds s t.abemerrt;" (D. Ex. 42, p. 37).

The Foundation itself, moreover, belatedly criti-

cized the giving of such origination to the university as

"not true" {page 2, line 5, from end of letter of October,14,

- 9 -



1964, from Mr. Colvin of the Foundation to Nr. Finkel, D. Ex.

42 - B-I04).

(It ahouLd here be borne in mind thatl1r. Finkel

admitted it was his r"sponsibility "to develop this literature,"

p , 7; that he "assistedil1 preparation" of the JFD ads in

ques t.Lon , POl 23; that he helped II lay otitvlith myi\dver""'"

tising DepartI:1ent", p. and that he was "very closely

involved in preparation of the similar advertisements of

this era",p. 28.) (All page references are to D. Ex. 42.)

As 'for the statement (D. Ex. 42 - B~103) that Dr.

Mayes was direc·ti.ngthenewJFD laboratory ("New Laboratory

Established vnder the Direction of Prof. Paul E. Hayes") -

clearly calculated to cement t.hd s alleged "lllliance with the

universL ty of Illinois" ,~ againJ1r. Finkel.' admitted in his

deposition, D. Ex. 42, that he knew this was false at<the

time because Professor Hayes "wasn I t a director at !:my time"

(p. 1.9) ~

And that no such "Alliance with the University of

Illinois" had ever been established, as represented in D. Ex.

42 - B-I03, was further admitted by Finkel (D. Ex. 42, p. 20

- "It was strictly licensin<:j" arrangement.")

- 10 ,..



lilhe Advertised LPV.;-11.?\.nd- Related Antennas
v1ere .Not Covered Hv t:'he Pa"tents ." I.. i s"t.ed­
-- Thereunder.And:JFD· Kne1.'1 'i.'hls pact

ln, for example, the advertisement, D.Ex. 42 -

13-.108, there appears a picture of what is identified as the

JFD LPV-II antenna; and in the upper right-hand corner of the

photograph, there prominently appears the legtmd

"u. S.l?atents 2,958,081, 2,985,879, 3,011,168".

These patents are, respectively,. patents to Dyson,..
DuHamel, and an early pat~nt to Isbell, copies of which are

in evidence. asO. Ex. 66, 67 and 65. From t.he face of the

patents themselves, it is evident thatllone applies to the

illustrated Hayes and Carrel J"PV antenna, dealing rather with

spiral cone antennas and flat-plane antennas.

III his deposition, D. Ex. 42, Finkel admitted that

the LPV-ll antenna :i.llustrated in B-10B and B-I09was the

Mayes and Carrel configuration (p. 43) and that none of the

"three patents mentioned" in these ads weze the patents of

"Hayes and Ca.rrel". (p. 44, 45).

Lest this be interpreted as a bona fide mistake

ormisunderstand.Lng in connection ~1ith representing that the

LPV-II was covered by existing patonts, the record shows that

!'1r. Finkel, when so using these patent numbers, knm!. none of

these patents covered the LPV"'11 or any other antenna JFD was

then selling;

- 11 -



nAt the pr'esentti:ne' \,le are not selling any
products that.come under the Dyson, DuHamel,
and Isbell patents." (D, Ex. 42 ~ B-lOS,
p. 2, letter of Finkel of April 21,· 1964)

This same deliberatemis~markingand misleading of

the reader was copiously done (D. Ex. 42 - B-lO?; B-l09); and

Finkel's admission, p. 42 of D. Ex. 42, thatB-I08 and 109

are "representative of the kind of patent marking of the

early releases n • )

",

t.' ;..... !he .. Log Periodic Forrnu)..a J;~as{Jot

The !1one>pe>ly Of .FDOr The university,
1'~nd JFDKnc\A! Thi~.

,~t~ clear and patently false impression that the

JFD ad:;;(~rt:l.s"'m(mts such as D. Ex, 42 - B-l07 were intended

to convey was that the "formuLa" "L(n+L) '" t n was patented
I..n

and the monopoly of the "Antenna Research Laboratories of

the University of Illinois" and J!"D - this formula was

printed very closely adjacent the patent numbers (false, as

they were) •

The innuendo desired from the readers is obvious;

namely, that no one else had a right to make any kind of log

periodic antenna, since they all follow the formula! JED

was the sole source.

~bre than this, some ads such as the February 10,

1964, Radio £, Television Heekly ad, D. Ex. 42 - B-4 and 4A

distinctly refer to

"The Patented Log-Periodic Cellular Formula",

- 12 -



Note, also, the statements that "Only the 5PD Log Periodic

LPV operates according' To The Patented Log-Periodic Cellular

Formula", and "Do Not Be Hisled By Log-Periodic Imitations",

and "No other so-called Log7Periodic Antenna can woz'k like

the JFD LogPerioclic I,PV", e cc, This same "no other antenna"

libel is also repeated as late as 1965, D. Ex. 42 - 56.

A.nd all this under color not only of the name of

the U.niversity itself, but even in D. Ex. 42 - B4A, the

piQ':jlrr.i~6:cprof. Mayes and thelege!1das to the "l(iltenna

I{esearch L;.tborato;t"ies of the University .01: Illinois".

It is no wonder that ultimately (and very belatedly)
'..~

the Foundation found these tactics to be unworthy, and, in

their letter to JFD of October 14, 1964,. after almost t'No

years of these ads, complained (D. Ex. 42 - n--104, p. 2)

"Paragraph 4 is untrue. The Log-Periodic
LPVformula is not patented."

False '1'echnical Claims

While a certain amount of "pufring" is recognized

in the selling arena, in technical fields where numerical

fig\lres of performance are presented to the customers, it is

not "puffing" to put in false figures.

To say in advertisements that an automobile has a

350 horsepower engine, when in fact it has a 100 horsepowar

engine, would not be tolerated by the PTC or the courts for

one moment - and is certainly not in the realm of "puffing".

- 13 -
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~
,

But that is just what JFD has done in this case.

In its Radio Electronics article of June, 1963 (reprinted

for advertising use), D. Ex. 42 ~ B-102,JFD ..ba;I.dly stated

that

"the LPV-ll ••• maintained a front-to'"
back ratio of 35_db. • . • "(underlining
added) •

1'his was repeated in advertisement D. Ex. 42 ... B~109 (upper

right"lland co.rner of second sheet thereof) •

,> l'he sign,i.f'icanc.eof this figure resides in the fact

that it nu~erically rates the perfOrmance of the antenna in

receiving the desired television signal, much as horsepower
. '..... ~. .

rates an automobile's pOWer.

The record shows , however , tha.t tests ~ as to which

JFD introduced no.contrary evidence obviously because they

were true - demonsuza t.ed that the JFD LPv-ll fell far short

of prod.ucing.theclaimed "35 db" and, indeed, only...~--_........

"about 10 to 12 db" ('r. 822-3).

The significanc::e of this is that, in the same 1963-

1964 period, BT was advertising the true. figures of performance

of its log-periodic DAR'f antenna (CCD. Ex. JFD 23,p. 7, for

example).

Now appear these·false JFD performance figures,

under color of the name and prestige of the University of

Illinois, trying to impress customers and potential customers

that the JFD LPV antenna was 3.5 times better than it actually

was - and, of course, thus far above the BT antenna performance.

- 14 -



These false. pc.rformance figures f moreover, are

coupled .dththe apparent University sponsorship for the'

statements in the ads, s\.lGhas D. Ex. 42, B-4 and 41\, that

"only the JFD Log Periodic LPV Operates According To The

Patented • • • Formula" and that " Uo other so-called 1,og

Periodic antenna can l'Jorklike the JPD".

What.customcrwould not be persuaded that an

antenna allegecllydesignecl by the Univepity of Illinois

Antenn..,..Laboratory and v;ithsuch alleged t.reraendous performance
n' ' .'..

figurc$·-tndallallegedly covered by patents and even a

patented formula - was the on," to buy; not that of a"Johnny­

come-latelyi"':inthe antenna field, BT?

Finally, indeed, the Foundationrealized that JFD

was using its name andtnat, of the university "as a gimmiCk"

to support its "pUblicity" ;incl "new peak of performance"

claims, and threatened to "cancel" t.he liCense (D. Ex. 42 -

)3-112); but the damaqe had irrepax;lb1'{ beer. done in the

market place by this. extensive, almost hlO~year unchecked

advertising campaign.

Summary As To JPD Advertising Campaign

It has been above shown that the JFD advertising

campaign was framed not just .,ith "puffing" or legitimate

extolling, but was ba.sed upon deliberately cOncocted false

- 15



representations designed to be cloaked. wi t.h the aura of

truth, ··reliabilityancFprestige associated wi, th the Uni~

versity, IllisreplCcsenting. that theLPV ancennas were the

product of the Univers.ity itselfanc1. thus of presuI]lably

unimpeacnable quali-ty and performance, •that the University

was allied with JFD in this design work, . that its professor

was directing the same , that no one else could marxe t; a

log periodic television antpnna, that no other antenna
; ..~

could,:);t?,r]): as well iJ.$ Jl"D's, and that the LPV antennas and

eventhe10gperiodic fbrmulaitself ,-:ere then covered by

patents -·all for the very clea.r purpose of representing

Jl"D as the 's61e authorized source of any and all log periodic

television antennas, and dissuading the purchasing of such

antennas from others (including B'(').

2. THE J:2D"'FOUNDl-iTION LITIGl'_TION !lIm !'lENS. EELBASE Cl'.1iPI,IGN

Cbuploa with this misleading advertising campaign,

and more particUlarly after the issuance of the nayes and

Carrel, and Isbell patents here in suit, the Foundation under-

took (under the obligation of its license agreements \d th JFD,

D. Ex. 44, 45) to police these patents by numerous Lawaui.t.s

and threats of litigation.

There is, of course, nothing improper in bringing

lawsuits against infringers. To the contrary, this is a

purpose of t.he patent Laws •

- 16 -



But where the suits are used to coerce the trade
,~ ...

into dealing \lith JFD exclusively, where newnpapor. clippings

of litigation and news releases announcing litigation and

threa.ts tllereof arc deliberately widely circulated in the

trade and to customers of competitors ,and wheze a suit is

brought , knowingly without.: jurisL1ici.:i();l (as the

cause), merely to enable the issuance of a

mentiO,,:ing BI under .the letterhead of the Foutldation and to

mail ,tI18"-E":lme toUT's cus somez-s., this far transcends the-,

proper USl,l 0f patents and patent litigation.

Noi~ to the proofs of these serious ohazqes ,

'1'he record shows that at least two of HT's distri-

butor-customers received from JFD after suit was filed herein

a set. o.fthree documents:

JFD Sales Bulletin of l\pril 19, 1966
(D. Lx. 43 - XB6a; D. Ex. 46- XD5a);

university of Illinois FOundation News
release of i'-.pril 7, 1966 (D. Ex. 43 ­
XBGc; D. Lx. I!G .- AE5n);

Prif1t of a newsp<:tj?e'r clipping (D. Ex. 43
- ,,:B6b; D. Ex. 46 - XB5C).

Hr. Finkel specifically testified, D. Ex. 42, p. 78,

that the Foundation gave "authorization . . • to send" the

above-mentioned Foundation news release (D. Ex. 43 - XB6c and

D. Ex. 46 .... XESb) to theantennadistr,ibutors and representa-

tives in the trade.

The .TFD Sales Bulletin refers to five suits, using

the name "Blonder-Tongue Laboratories, Inc." prominently at

17 -



the top. It not< only announces these suits, but threatens

others: '

liThe Foundation is taking vigorous action
in the courts to sue·all violators of the
basic Log Periodic Patents."

Note the characterization of "basic Log P,~riodic Patents" -

'misleading- advertising campaign,

Prev.i.ous LY. __ d isc uss o c1

no one but Jl"D can

make a, log periodic antenna (when, of course, no such basic

pa:(::.GI1t:' ,utd sts). 'i'11i5 is clinched by the next s errcerico .

'JED is the EXCLUSIVE licensee of the
'Foundation authorized to manufacture
afitel'ih;:rs-unde'r these basic patents. I:

',.

The University of 111inois Foundation news release

also mentions aBlond~r-TC>n.9"ue ~,C?-boratories, Inc. U first among

the nE,M defendants, arid raent.i.ons a prior suit against: \'linegard,

aSI"elL It also iO";:11tifie8 JFD as having "an excLus Lve

licenseu
•

And the accompanying riews clipping from Home Fur....

ni.sh i.nqa Daily report,s on still another suit "Antienna Patent

Suit Hits Jerrold".

'I'his trying of these so-called "basic Log Periodic

Antenna" patents in nel'ls releases and newspaper clippings

lvith the prominent mention of TIT Has, it is maintained, part

of the overall plan to keep BT from effectively developing

in the antenna market.

- 18, -



Why, except for these news releases to be sent to

Brr I s distributors and cuscorner's (the Foundationt:,s release

havi!<g been preparedbu.t. <J. few days after this suit against

1>'1', fi10dl1arch 29,1966), lias this suit brought here in

Illinois when the Foundation and JFD ba.t:h knew B'r had no

residcnc~ or place of business-hGre?

Hr. FinkeltGstifiec., D. Ex. 42, p. 79, thil.t he

told Hr. Colvin, sccrQtaryof the Foundation, that

"Blonder~Tongue Laboratories was> in Newark,
New Jersey"

Hr. Fink.el further stated that he discussed with counsel for

the Foundation whether B'l' "had a place of business in Illinois"

(p. 79, 80) and that he did not think that D'l' had "a branch

office for sales or manufacturing or distributing antennas

in Illinois". (p , 82)

',-r

lUlU the complaint herein further supports this

misuse of litigation.

It has been well established for more than ten

years (Fou.rcb Glass Co. v. 'l'ransmirra Products Carli'., N. Y.

1957, 77s.Ct. 787, 353 US 222, 1 L.Ed.2d 786) that the exclu~

sive venue statute for patent action is 28 u.S.C. 1400,

wherein it is st<J.ted th<J.t suit nlay be brought in the District

where theuefendant "resides" or "has committed acts of

infringement and (emph<J.sis <;ludedl has a regular <J.ndestab-

rished place of business .." '£he Found<J.tion admits in pazaqr aph

"2" of its Complaint herein that BT "resides" in new Jersey

- 19 -
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(i.e., is a llew Jersey corporat.ion), thus making that por~

tion of Section l400inapplicaple. The Foundation then states

in paragraph "6" that B'r is "infringing" in this District.

NOIvhereis there an allegation that BT has "a regular and

establisi,ed place of business" in this District. The Com­

plaint was uzawn by able counsel who knew full '.vell t.ha t

this Has not a proper court as to BT. \'ihen the news .releases

were wri tteu, iUlffiediately fo110\dng filing of the suit, it

was ,therefore,. known full v;ell that the patent suit was not

properly brought in this District.

Xt is not as though an allegation was made viith

an argument of proper venue on the facts. There was not

proper venue and none was pleaded. The Complaint on its

face shows it to be a court action brought merely to a Ll.ow

wide pubLi.cat.Lon of such an action in the t.rade .

As such, this is a bare--faced and blatant act of

using the offices of this Court to further the ends of the

r'oun4ation and its exclusive licensee in thernarket place.

The act of filing such a Complaint is a travesty upon good

taste and proper conduct in the circumstances and an act

whd ch it is believed this Honorable Court should not

countenance.

In the specific instance of the BT distributor-­

customers (Sacramento Electronics, D. Ex. 43, and Hain Line

Clevela.nd, D. Ex. 46), the record. shows that this Ii tigation
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tactic of JFD and the Foundatio11 eminol1tly 1·,'811 succeeded

since BT, follol'ling receipt of this JFDne,'lsrelease material

by the customer,

"could not sell our arrt.ennas to this account "
(T.838).

The context in whLch thiR JE'D campaign was carried

out, mo.reovar., is important to these issues. ~Ir. Blonder

testi:f:'ied that distributor-cllstomers also reported being

threatened with suit "B" JPDand the University of Illinois
~~'" ..... .. . -

Patent Foundation" if.th';;: distributOrs"~'leretotake.onour

lineH. (T. 731.-2)

Tl,at he was aware that such threats were in fact

made to such distributor-customersvlas, indeed, conceded by

Hr. Finkel of .TFD himself at D. Ex. 42, p , 74:

"Q. Jl.reyou aware that salesmen and
d.istributor-sof yours have Hade
theseccmunents?

[Le., "if they handled anyone else's line of log- periodic

antennas, they would be s ueo"]

"1',. It might be they have made .them.
rrhis is the normal kind of selling
that goes on,in tlle field, not
just this one."

Sununary As '1'0 The Litigation Campaign

~:he above-described trying of Lawsui tg in news

releases and the press and use of the same to cOerce BT's

customers, coupled with the circmns'cances ofo.eliberately
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bringing this suit against u r2 t'ii t h t hc k nc vJ18 d.g e of lack of

jurisdiction and f:roru the proven purpose of notifying BT's

cus t.omer s , is another cog in the overall plan of ,JFIJionpro-

perly to prevent con.p,-"tition from ST.

'I'lle use of false patent numbers in the advl~rtising,

knowing .theaavertised LPV antennas (and fortnula) not then
'>, >

••<.

to be covered by the cit€;d. patents and with the intent to

dissuade cuat.ornezs frOln purchasing log periodic television

antennas from any competitor of JFD, has been documented above.'

But JPD diu not just Use these iinproper patent mark-

ings in advertisements. Hr. Finkel admitted r D.,Ex. ,~2, p. 28,

that the patent numbers vlere placed on "the boxes in whi.ch

the antennas • • • were shipped" and which every dis,tributor

and home owner sees and uses.

'I'his ,widened, of course, the scope and effect of

this tactic, particularly as ooupLad \~ith the threats dis-

cussed in the preceding section of this brief.

4. 'l'HE PROCURING OF THE I'iiWES HiD Cl\RREL PATENT

It will be recalled that JPDin its earlier '63

ads had mis-tuarked its Hayes and Carrel type LPV-'ll and

o cner similar antennas with \Irong patents, presumably be-'

cause the Hayes ahd Carrel patent had not issued.

- 22 ,.
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ing the Hayes and Carrel patent application (D. Ex. 12,

center of cover page).

D1,1ring the prosecution of the r!ayes and Carr~l

application, the Examiner (D. LX•. 12, p. 30) took the position

t~nat nV"-shapeddipoJ_c~s11 before .... -chi s-'apI)lJ.:ca.....

tion, there Was noinverttion in n,odifying the Isbell antenna

(as taught in an Isbell. IU; paper of T;ay, 1960)t:o use this
.,:~

old V c;l:i.p01e.

Counsel for tile' Foundation thereupon prepared an

affidavit 0» Ex. 12 .. p. 31 and 32) in wh.i ch they had Dr.

Mayes (arid' ;:"ot Hr •. Carrel)sHe<:lr that he had made the Lnverr-

tion before the 1';c\y, 1960 rublication date of this lEE Isbell

paper~

'rhe effect of this vas to force the Patent Examiner,

who only knew about this Nay, 1960 paper describing Isbe1:1.' s

work and did not know of prior papor.s , such as the University

of Illinois published reports, to vlithc1rawthe Isbell paper

as a reference. I'iithout Isbell as a reference, the Patent

Bxaluiner had to withc1.rav, "the\:ejectioh on the Isbell re-

ference" (p. 44); and the patent was allowed.

But the record shows that at the time of execution

of this affidavit on "lay 18, 1964, Dr. Hayes had been

thoroughly familiar with prior reports pUblished more than

one year befor~ his September 30, 1960, ctpplication filing
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date, which prior reports showed this same Isbell disclosure

of the !'lay, 1960 article that had been cited by the Examiner.

In' fac.t, Hayes had signed the publication, Research

Studies on Problems RelateatoECa Antennas, Report No. 2 of

the Antenna Laboratory of the University of Illinois (D.• Ex.

8}, Narch 21, 1959, admittedly disclosing the Isbell antenna

disclosure. Hayes also, in his signed disclosure report

(D.E;~. lO} describing his alleged invention of this very

Hai,:s·~j;a. Carrelapplica.tion, cited, the further publi.cation

of Isbell ."Log Periodicl!ipole lirrays", Antenna Laboratory

Technical Report No. 39, JUne 1, 1%9 (also inievidenceas... :'

D. Ex. 23 and containing the same disclosure as the later

IRE article cited by the Patent Examiner .}

Not onLy did)iayes.Js:noW of these ;rsbellpublications

more.than a year befor.€>· .hisa.pplication filing date, but

. counsel for the Fouridat.Lon 'rere also apprised of the same

since they filed the Isbell patent application itself and

received the Hayes and Carrel invention disclosure, D. Ex. 10.

Certainly counsel knew of these ea:r1ier publica-

tions which Hayes could not have sworn back of to remove

Isbell as a reference and. whLcn wez-e in existence more than

a year before the Hayes and Carrel filing dates. Indeed,

Patent Office Rule 131 under which this Hayes affidavit was

filed (D. Ex. 12, p. 31} specifically excl~des the filing

of suchan affidavit in these circumstances, the rule reading,
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in part, as follows:

... ".'

........,.

"Rule 131, ;\ffidavit of prior invention to
overcome cited patent or pUblication•. (a) When
any cla.im of an appli<::ation isrejectedonre­
ference to a domestic patent which substantially
shows or describes but does not claim the rejected
inVention,.or on reference to a foreign patentor
to a printed pUblication, and the applicant shall
make oath to facts showing a completion of the in­
vention in this country before the filing date of
the application onwhichtl1e domestic patent is­
sued, or before the date of the foreign patent, or
before. the date of the printedj:>ublication, then
the patent or puplication cited shall not bar the

. gJ:"ant of a patent t.O the applicant, unless the
date· of sllch.P4tent or printed pUblica.tionbe .
more thaT\.one year. prior to .thedate on which the
application ,vas . filed in this .country." [el\1phasis
added]

1'he Foundation I s procuring of the Mayes and Carrel

patent, in pursuance of its effort to give JFD further al!ll\1uni-

tion against competition in the market:' place, was thus

effected by an entirely misleading affidavit, either prepared

willfully or through gross and wanton neglect, perpetrating

a fraud on the Patent office.

The significance of that fraudulent affidavit is

all the more pointed out by the testimony of Dr. Mayes in

this case, admitting that he could not swear back of Isbell's

invention, and t.hus. the. Hayes and Carrel patent would never

have been granted had the Patent Office been properly informed:

"Q. Is it not the fact that the structural
difference be twe.en the antennas of. your
Hayes arid Carrel Patent in suit , Plain­
tiff's Exhibit 20, and the antenna of
the Isbell Patent, Plaintiff's Exhibit
1, is the bending of the straight Isbell
dipoles into V's?
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UA. Yes.

no. Do you agree that the invention of
the Isbell Patent, Plaintiff's Exhibit
1, was completed before you and. Carrel
:aadeitheinvention of your patent,
Plaintiff 's E~(hibit 20?

"A. Yes." ('l'. 650)

5. JPD Cp~IDAIGN TO RAID KEY BT PERSONNEL

The record shows that Jerome Balash was the

"organizer. of Blonder.-Tongue's complete antenna business . .
from thEjraarketin<;rstandpoint" ('1'. 1073) and later product

manager in cJi'large of antennas at BT ('1'. 765); and, following.

the filing of this suit, was "assigned • • • to personally

investigate" why the customerswer.e not purchasing antennas,

including che threats of JPO ('1'. 766~7; 1082-3).

'1'houghthen on notice that BT was trying to join

JPD in this litigation (Motion to Dismiss for failure to

join JPDas party plaintiff', motion to join JFD as counter­

claim defendcmt) in the midst of t"r. Balash's investigation

of customerS and· JPD threats to the same, Hr. Balash was

hired by JPD.

The day after Mr. Balash left, Mr. Blonder ('1'. 770)

searched for BT's files of Hr. Balash's correspondence with

the customers and couldn't find them.

!-1r. Gilbert and Hr. Helhoski of BT were e.Lso unable j

after Mr. Balash's departure, to find the TIT file containing
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Nr. Balash's reports on the customers(T. 1052-3, 1073).

These are the very reports relating to the activities of JFD

in the market place that Mr. Balash had been assigned to

investigate for the purposes of this cQuht.erclail1l!

/<tore than this, Hr. Gilbert testified that one of

the BT - IBH reports ending April 30 , 1966, giving breaJ':.dol'Tn

ofcusto!)1erS,addresses and pnoducr.s sold, disappeared at

thetirnc of Mr. Balash' s departure for JED (T. 1059-60) .

Mr. Eelhoskichar1l.cterized these missing BT records

as theBT sales reports and a list of all accounts arid ~,]hat

was purchased from BT (T. 1072).

Both Mr. Gilbert and Mr. Helhoski further testified

that wi th ~'lr. Balash t s departure, l1r. Balash I s letterbook of

correspondence also was missing (T. 1061-2; T. 1073).

JED has offered not one word of explanation in

this suit!

Not only ¥/er() these customer records (crucial to

proving this counterclaim) missing following I1r. Balash "s

departure for JFD, but t.\'1e trial record shows t.hat; testimony

as to customer's reasonS for not buying BT's antennas after

threats from JFD could not be elicited from Mr. Blonder,

since counsel could not prove Hr. Blonder knew the customer's

voice on the telephone, which he did not (T. 836-840).

Hr. Balash, who had the contact ,i'ith customers,

was present during that telephone conversation (T., bottom
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p. 836) - but he was long since in. the .-JPD camp. (The

others present, Nr. Gilbert and Hr. Helnoski, testified in

their depositions of lack of recollection of details- T.

1050··1; 1061-2; 10(6).

Hote, also, it was Hr. Balash who did the

iifvestlgating r hndt...h c

ports Jj ··.tQ Hr. had threatened •

customers with suit". ('1'. 1048_S, 1052) /-lr. Eelhoski of

BT also> decd.ved his information on this matter from r"ir.

Balash ('1'. '.065~6; 10(9);"

And the record shows that·the customers themselves

- as the c6uits .have realized is genorally true in these

cases - just refuse on pain.of.ceasing to be customers, to

testify or "to get involved" ('1'. 1043)".

<.i.'hus, !'lr. Balash's leaving for JE'D during his

investigation for BT oftheactivi ties of .JTD Ln. the market

place thi;lt were hampering DT's arrcenna program and the

atteI:lpt to get evidence allCl testimony from witnesses, not

only injured t.he sales activity of tba BT antenna program,

but frustrated the obtaining of evidence for this suit.

The Balash departure and the missing records were ,

indeed, almost the coup de grace to bT's possible proofs,

E!xceptfor the lucky saving of a few documents such as

D. EX.'s 4j and 46 that support the oral testimony.

But JPD Has not content with hiring just Nr. Balash.

In the heat of this litigation" last summer and fall, with the
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case set for trial, JFD hired three other B1' engineering

employees: two engineers, Hr. Eduardo Elesandro, the

"project engineer in charge of • • .ma5terteleV'ision antenna

equipmentdiV'isioll" at 13T (T.778-9}, I1r. Abraham Schenfeld,

co.-inventor of the Elonder-Schenfeld patent in suit in this

counterclaim and one laboratory <1s515tant, l'lobertHannkedic •
....:...•::'.'.: .. ;

The hiring of Hr. Schenfeld, just as trial had

been,set, indeed, deprived BT of the services (and,

obviouiihthereliabletestioll:Jnyandloyalty) of the co-

inventor ..inits o\\'n patent in suit ag~inst JFDI

'.l.'he record shows how hampez'ed 131' was in its proofs
'"

(and what interferE':nce this caused with the processes of

this Court} as a result of the hiring away of co-inventor

Schenfeld. !>1r. Blonder testified ('r. 755-6) troat Mr.

Schenfeld made the performance tests on the JFD antennas

charged wit.h infringement; and Mr. Blonder had no kno'>'Iledge

that qualified him to testify I And 101r. Schenfeld was new

in the "enemy" camp.

But even this was not enough in the campedon to

prevent B'f's emergence in the antenna field and to hinder

the BT pr'oofs in this litigati.on.

On the eve of the present trial, JFD even lured

away the West Coast sales l;epresentative of BT, Hr. Graham

Sisson (T. 779-80).

- 29 -
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Is it any wonder that B'l"s bus Lries s deteriorated

and its valued Vice President, Mr. Gilbert, had to be let

go? ('1.'. 906)

6. THE, JFDCAl1l?AICN'l'OFORCE: CUS'rOl"lr:ES TO PURCHF,SE TROH Jl"D

As before stated, llr. BaJ.ash's investigations, re-

ports and recPrrls reJ.i1tin'J to the above r befor,e he left BT' s

employ a:l~ went; Over to Jl"D,are not available •
•• 0 !"

Hue}:l, of the il1fformati.on of" Nr. Gilbert and Mr.

Helhoski relating to this,t-lCls obtained'directly from Hr.

Balash and hi,s investigations (:1'. 1048-9; ID52; 1065-6; 1069);

and the cU:,>1:Qmers just refuse "to got involved" in this

litigation (1;. 10'13, 1082).

'I'hough grieviol.)sIY>:lln\Cj.ged by a:p these acts and

campaigns of'JFD, BT has been almost paralyzed in trying to

prove certain aspects of its counte~clainlfor unfair com-

petition.and antitrust violation by the ];oss of key employees

and records ..

Fortunately, hoV/ever, Hr. Finkel,e:;i:ecut:iye vice-

president of JFD, vias very oaridd.d in his deposition, D. Ex.

42, as to theJI'D tactics with distributor-customers.

On Page 73, Hr. Finkel conceded that E'r and JFD

have a competitive line of converters and amplifiers that

(

f
I
i
l
!:

are used with Cintennas in receiving systems:

=

I
I
j
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"Q, \qas it the fact, to your kno-dledgc,
that Blonder-Tongue Laboratories
had a competitive line of converters
and amplifiers?

"A. Yqs, ofcQurse.:l

Er. Fintel also conceded that JPD' s converters and

amplifiers are not covered by patents, p. 75-6:

existing line. no."

"On the

Hr •..Pinkel, ft:\rtheX ?-dmltte'>d, p. 73-4, that JFp's

salesmen and distributors stress that the JFD antennas
...• '!~

"i'lrecoveredbT patents of the University
c f Illinois l?ot:\hdation" 'r

and that JFD is

;it;he exclusive licensee under those patents."

1'.s part .of vhatl1r. Pinkel characterized as the

"normal sel).in9" by JPD saldosmen and distributors, he con...

ceded >thattheyalso mightrr.ake s t a t.emerrt.s to a potential
, '

customer that if such custorher

"handled anyone else's line of log periodic
ant.ennas , they would be sued .. I;

And further as td this "normal selling" of stressing

the antenna patents and the possibility of suit, he frankly

conceded that JED salesJ;\en.'t:CY to tie in thenon...patented

converters and amplifiers of ,J"FD, as well (1'. 74·-5):

"Q. And vrou Ld YO).l ackno\dedge that in connec­
tion with th'is normal selling they at the
s ame t.Lmc tried to pe.rsuade the customer
to handle yo:ur antennas and your line of
converters ahd boosters?
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"A. Our salesmenaro a Lwaya trying co sell
all of our accessory merchandise along
with our antennas •

*
.,.

*
"Q. Do you knot. in connection \vi th these

customers that handle your entire line,
whether the distributors tried to FE"r~

suade the customers to handle only the
JED line of products and not t)1ose-·of-
the competitor? . '

"i\.. You are talkillg of distributors per­
suading dealers when you say customers?

"

., . .-
"Q. Yes.

.~.

,'.'1>. 'l'his ,again, is par for the course, be~

cause all distributors <are trying to
get the dealer convinced that the pro­

", ductt,hey are salling is bett.e.r than
anybody else's.

"Q,. So it is conventional for t.hcm to say,
to try to get the dealers to handle
l:.:!.llY JFD_.ante~ria~! converters, booste:r:;s?

"A. They tl.·y, but too few succeed."

Under mention of the antenna patents and threat of

suit if the'dealer handles anyone else's log periodic antenna,

thus, JED admittedlytr.ies· to. get customers to purcliasE!i ts

unpatented converters and amplifiers to the exclusion of

competition.

This practice was also verified· by Hr. llelhoski,

who testified that he received reports that customersre-

ceived L1e implication from JED thatJFD would not sell its

patented antennas to those who did not purchase JFD'S converters
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and amplifiers or to those who purchased BT equipment (T

1070-1; 1067-8).

Hr. Gilbert similarlytest.ifiedto oral customer

reports ofJFD salesmen refusing ·tos;el1 JFD antennas to BT

customers wben theyboughtBT products ('1'. 1050-2).

Mr. Cohn similarlytestified','\'!itl1:nsmesof specific

customers, as to JFD's tie-in sales policy ('1'. 1044-1046).

\'/hile the above, except for t.he . frank admissions

of !.'Jr. -1'il:'·;el, are not ·the strongest; of proofs, they at least,
'.

in the Ugh.: of 11r. Balasi;'s joining of JPD and the simul-

eaheous disappearance of records, and the presence of at
" .~ "

least some written customer communications relating to JFD

ehre.ats (D. E:;.e, 43 and, 46) cons t.Lt.ut,e some proof of these

i.l,legal activitie.s of JFD.

Because of the truth of these activities, JFD has

ch0.8en to remain absolutely silent and has offered not one

word of explanation. It keptL1r. Balash and any expLanat.Ions

aviaY from this court; and it .carefully limited the scope of

Hr. Finkel's appea.ranoe so that he couLd tnot; be questioned

on this subject matter.

The Foundation Is' Not A ,lere Licensor

The Foundation has tried to maintain a posture of

aloofness to the activities of Jf'D, insisting that the Founda­

tion is only a licensor.
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But a ffi"re licensor does not permit· its name to

be used for .advertisin9,as.distinguishedfrom a mere men-

tion in a liCense notice. The agreement between the Founda..,

tion and JFD (D. Ex.. 44C\nd 45) provides that while. the

licensee shall not refer to the uidversityof Illinois or

the Foundation in .i.t.s llad,yextising-matter or Li.t.c r at.ur'e "

except wi t11 the 0; prior written autihor i.zationofl.icensor as

to such reference"., the agreement specifically pr-ovddes that

such "authoriza.tion will not be urrreaaonab.l.y \1ithhelcl". And

the fact, as demonstrated by r.lany<of the JFD advertisements

before discussed, is that the Foundatioll1ent its name for

a period of almost two years in the era 1963~64 when DT was

$t<;p:.'ting to market its log periodic antenna without restraint

on the f a Lso statements made by JPD.

It was not until late in Oct:ober, 1964 (D. Ex. 42 -

B,-104) that t.he r e-wrLt.i.nq of advertisenents was insisted

upon by the Foundation; but by this time the damage had been

done to BT in the market place.

Hr. Blonder testified that though the B1onder~

Tongue log periodic DAHT antenna introdnCed in late 1963

met with initial success, the distributors within "a fe\q

months" refused "to take on our line" under threat of suit

"by JFD and the University of Illinois Patent Foundation"

(T. 781-2).
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It is also not the role of a "mere licensor" to

issue l1ewsreleases annoullcins suit against competitors of

the licensee (such as D. Ex. 43 - XJ36c; D. LX. 46 -XB5b)

and to authorize the mailing of such news releases to

customers of the competitor of tho licensee, such authoriza­

tion by the Foundation. h avi.no been sp'ccificallv testified to.. . ... ~....... .. - . ..

by Hl;. tinkel at D. ,Ex. 42,p. 78.

It is also, of couzs e , not the role of a "mere

licensor" to try to obtain patents for use as vleilponsby a

lio.enseethrough any means ,foul or fair, in the Patent

Office; specific referem::e being made to the improper con­

duct in the filing of t.he "ayes affidavit that persuaded

the patent O.ffice to grant the Hayes and Carrel patent.

Emmed i.abe Ly Upon the issuance of tho,t patent, t116 licensee

JFp, widely using the name of the Dniversit'l of Illinois,

prominently advertised the issuance of the patent to the

detriment of Bl' as previously discussed in connection ,.;1 til

D. Ex. 42, n-4 and 4a.

That at least Jf'D contemporaneously considered the

Foundation to be more than a mere licensor is'also evident

frolll the correspondence between JFD and the Foundation re­

presented by the letters, D. Ex. 42 - B~lll and XBI2, 12a.

In the former letter, 1·'r. Finkel expresses the vie~1 that in

JFD's relationship with the Foundation "The University must

be prepared to support" their licensee against tactics of the
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likes of" a competitor; and that the Foundation was "neg-

lecting the responsibilities of a licensor to a licensee,

as well a,s Our mutual benefit in establishing a stronge~

position in .the antenna .ma,rket to. sell all Ll?Vante'nnas "

(emphasis supplied). In the latter document, Hr. Finkel,

further emphasized that the Foundation is not

in the fOllowing te);'ms:

mere licensor

"A1.s0,. when the Foundation decided to com­
mercialize on some of its development.s,
the decision necessarily entaiJ.edat least
a partial entry into the cornmerc.LaL'worLd
vJhere advertising .and the exploitation of
ideas nelp to produce income";

and Hr. Finkel reminded the Foundation that "the license

agreement enVisages advertising. The basiC: opera.tive

position is that 'aU.thorization ,Yill not be unreasona.bly

withheld'."

BT has.been mortally injured by the campaign of

the series of acts of JFD preViously outlined. In some

of these acts, it has been shown that the Foundation has

actively participated; and in others the Foundation re-

mained silent over a long period of time and thus gave

tacit approval to this overall plan of unfair and illegal

competition.

The Foundation clearly was not just a mere aloof

licensor.
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summary Of The La,,'

The cumulative result of the actions by the counter:­

claim dafendant.s was wrongfully to deny Bl.onder-'rongue an

opportunity to compete for log periodic home rec\3iver tele-

vision antenna business.

It is weH established that both unfair competition

and anti trust violations may .be made vout by a seri\3S of acts

each of which in itself might 110t constitute a serious wrong.

In Kobe, Inc. v. pempsey Pump Co., 198 F.2d 416, CA 10, 1952,

Kobe had acquired a rights in a group of patents relating to

hydraulic pumps. The court held that the mere fact of crea­

tion of the patent pooL. was not illegal. so long as the pur-

poses for which it was used,were legitimate. However, Kobe

had followed a pattern Of acguiring q.H impoJ:'1:;.imt pat.errts

in its field and pUJ:'sued infJ:'ingement actions against

Dempsey for the principal purpose of furthering its monopoly

and eliminating Pempseyasa. competitor and the Court of

Appeals heldtheJ:'e was support for the District Court's

finding of an antitrust violation.

To a similar effect is the decision of the New

York Court of Appeals in Electrolux corp. v. yal-Worth, Inc.,

et a!., reported at 123 USl'Q 175 (1959) (copy attached),

where the Court said:

"It is, in a sense, fruitless to examine
each individual step in the scheme foJ:' action­
able "'rong. They are so dependent upon one
another that one can only say that its entirety
is an unfair metHod of direct competition."
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Unfair Gompetitionand antitrust often result

from the same actions. One conunentator expres ses it as

follows:

"When, of course, unfair. competit1<;>nhas
an anticompetltive effect as1nrestraint
of trade or monopoly, the antitrust laws
as well as the law against unfair cornpeti­
tionareconcurrently •. applicable. n (Call­
mann. Unfair Cornpe t.Lt.Lon. Tra,delYrarks<and
MOnopolies, Third Edition, Sec. 15.1c
(Vol.umel, p. 287)

Unfair Competition

Unfair competition is a .loosely defined .conoept;

and has been described by Callmann (cited above) as follows:

"Violation of the 'rules of· the game'is
the essence of llrlfiair compet,ition and ij::
is the nature of the competitiOn theFt
determines those rules." Sec. 1 (Vol. 1,
p. 1)

And

"Though the wrong stems out of the viola­
tion of a code of equitable conduct rather
j::haninjury to particular values, the vio­
lation of·related duties rather than the
infringenicnt of partic;j.lar ri.ghts, ..the
violation of rights and the injury to values
are. evidentiary factors ,qhich define the
extent of the defendant's wrongiulcPnduct.
'.i'he latter is. intent oz success· in divert­
ing.trade from another may be shown by
such acts as his imitation of the plain­
tiff's trademark, his betrayal or unlaw­
ful obtention of plaintiff's trade
secrets, interference with plaintiff's
contracts, slander of pl.aintiff's reputa­
tion, etc. The defendant may also be
equally chargeablevith unfair competi­
tion if he has falsely advertised, or has
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sold his product by improper means (Le.,
lottery or below cost, etc.) even though
these acts bear no direct reference to
the plaintiff." Sec. 2(p. 25, 26)

In Roye~. v. Stoody Company , DC HDOkla. (1961), 192

F. Supp. 949 at 952, 953, Chief Judge Chandler discusseS the

general scope of unfair competition and cites several cases

and commentators with regard to the general principles.

False or overstated patent marking has long been

recognized as an act of unfair competition .. '1'l1is was one

aspect of the decision in Kobe v. Dempsey, where Kobe gave

wide publicity to the number of patents which it owned and

"theY were used. t.o the limit in it.s attempt to. s.t.op D<$!mpsey",

198 F.2d at 424.

In the Seventh Circuit, Judge Evans criticized

plaintiff--appellant for misrepresentations concerning non-

existent patent protection, and refused to enforce appellant "s

trademark rights, because of the unfair business practices.

Perfection Hfg. Co. v. B. Coleman Silver's Co., 270 F.576

(1~21), CA 7.

In Anqel Research,Inc. v. Photo-En9'J:'avers Research,

!nc., 223 F. Supp. 673 (1962), DC ND Ill., JUdge Perry held

that the actions of Photo-Engravers Research, Inc. in attribut-

ing to a patent a ~opeltlhich it did not have and in threaten-

ing members of the trade with the patent, were factors in the

creation of a monopoly. PhotQ~Engravers Research, Inc. had
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also misused the patent by refusing to sell allegedly pat-

ented material to certain customers who wouldn't join the

research group.

In another caseinvolvingoounterclaim defendant,

JF'D, the, Uni'"ed States District Court for the Eastern District

of ;~ew YorK held allegations of false .l:epresentations by JFD
::.....,-,':'..... :..:.,.,..•..;.,..:

wit.hrespect to their antennas and 'those of another antenna.

manufacturer stated a cause of action both under. the Patent

Lal... , 35 U.S.C. 292, and Section 43a of the Lanham ],>ct, 15 u.s.e.

11250.. Channel ;"aster Corp. v , JFD Electronics Corp., 260 F.

Supp. 568 (1966), DC ED N;l.

'rhe evidehce with regard to false advezt.i.s Lnq and

marking is clear. 'rher" can be, no queat.Lon re,garding the

applicability oft,he law.

publicity with regard to suits for patent infringe-

ment and threats of such suits have been held to constitute

an act of unfair competition., A case in the Seventh Circuit,

Panay Horizontal Sho", Jar Co. v. 2irdor Co., 292 F. 858 (1923),

criticized the publicity given to a patent and a suit which

had been filed but not yet heard. Judge Evans said (p. 859):

'''1'he practice of trying suits in newspapers
or circulars, in order to scare or daunt
cOlnpetitors, is pernicious and apparently
growing. While courts are always open to
protect patenteeser manufacturers who have
established a business. which is being unfairly
assailed, they cannot permit or sanction the
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use of the court's name, in advance of ad­
jUdication (or falsely after adjudication),
to harass or obstruct a rival. A patentee
who resorts to such pra.cticescomes into
court with unclean hancis,and on that ground
alone will be denied the relief to which he
otherwise might be entitled."

To a similar e f f e ct; is ~aytag Co. v , 1"1eado'.';s Hfg.

fO., 35 F.2d 403, CA 7 (1929), where Judge Lindley, speaking

for th.:; Court of Appeals, commented on the misleading and

erroneous charges made by patentees I rep:r.-esentatives wh.i ch

had the result of c;3.using prospective customers to hesitate

or refuse to purchase the accusecl machines. The Court found

tHat appellee had been put to great expense in counteracting

the propoganda of appellant and that he was entitled to an

injunction and damages ..

H. A. 'l'oulmiri, Jr., in Patents and the lmti-Trust

Laws of the united St:ates, :1960, says:

"Hass patent litigation and the sending
of notices of patent infringement may be re­
garded, as eviO':;Dce of unfair competition.
This unfaircpmpetitive method is aggravated
wlrer e it iscpup1ed \OJi th a genenl1 attack on
a trade, b0tJ': by patent notices and litigation."
VoL, 4, page 696, Chap. 23, Sec. 23.1. .

See also s:;erosa v. !:Eco 1<1f9. Co., 299 1". 19, CA 1 (15)24);

Robbins v , Petersinje, CA 10 (1931), 51 1".2d 174.

The hiring away of key employees has been held to

be an actionable wrong. In §ugar CreekC~eamery Company v.

~omence HilkCooperative As s n , , DC ED Ill. (1947), 75 USPQ

193 (copy attached), JUdge Lindley issued a prelirdnary
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injunction to restrain acts of unfair competition, one

factor being the hiring away of key employees of plaintiff

Who in turn induced third parties who had Gontraqts ,dth

the pIa-inti-if to breach those contracts-· and to-refUse to

deal further \'!ith plaintiff. In the present case, JI'D

hired a\-V-ay key people in the

tions of BT relative to

fu;!, acts of JED have greatly impeded Blonder-Tongue's.ability

tocomp_e.te __ in tho antenna l'larketancT have seriously hindered

its preparation for this trial. In addition to the damage

done defendant, these acts have had th.eEffectoffrustrat:ing

justice by preventins the presentatibn to this Couttof much

of .theevidence of JFD'swrongdoing.

l,ntitrust

Several of the acts discussed above as constitut­

ing unfair compet.Lt.Lon were pe r fo.rmed wi til the intent and

had the effeet, of resLraining the participation of others,

inclUding bT, i-n the field 0j;" log peribdic home television

receiving antennas and as such constitute monopolistic

practices. 15 U.S.C. 1, 14, 15.

In this connection it should be notedthat.JFD

has described itself as "one of the \·;orld I s largest producers

of 'IVaptennas" (D. Ex. 42 - B-IOl); and as "the world's
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largest manufacturer of TV and n! antennas" (D. Ex. 42. - J6),

a statement which Mr. Finkel testified as "acc1.lrate" and

"true" (D. Ex. 42, p. 22). The activities complained of

were, therefore, of the leading manufacturer and supplier

in cne field and were directed against B1', a brand new-comer

L:O the commercial arit.enna rnarke c ,

The false and overstated patent marking, disc1.lssed

above, and done for the purpose of excluding others from the

market, is an antitrust violation (Kobe v. Demp:;;cy, supra;

~ngel Researcl·!. v , ~hoto-Engravers Research, sU1?r~).

Furthermore, the wrongful marking of antennas by

JFD wi t.h patent numbers which were adInittedly inapplicable

is an action in restraint of trade. Surqitube Products Corp.

v , Scholl lianufacturing cc, , 158 F. Supp. 540, DC SD i'lY (1958).

The tie-in sales admitted by JFD's executive vice-

president, Ur. Finkel, cons t i.cut e an antitrust v i.oLat i on ,

Carl-dee Corp. of l',merica v. ~.raerican Patents Development Corp.

and Dry ICe Corp. of Americ_"., 283 u.a. 27 (1931); Leitch

Hanufacturing Co., Inc. v. Barber Co., Inc., 302 u.s. 458 (1938);

Horton Salt Co. v. G. S. Suppiger Co., 314 U.S. 488 (1942).

It has been demonstrated that ",ayes and Carrel

3,108,280, the basis of Re.25,740, was secured by a fraud

on the Patent Office, in the filing of a misleading affidavit.

The SUbsequent action of the Foundation, asserting the patent
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in an attempt to foreclose others f:com manufacturing log

periodic home te.levisionreceiving' antennas is a violation

of Section 2 of the Sherman Act, 15 U.S.C. 2, lI'alkerProcess

382 U.S. 172, 15 L.Ed.2d 247 T 86 S.Ct. 347 (1965).

COUN'l' III - THE INFEINGmlE,n OP TEE
13LONDElt-SCRENFELD PATENT 3,259, 9.04 (D. Ex. 26)

so

The vlorkofthe, University of Illinois in Loq

perio6.i~ a~1,tel1has "preceded that Of >I3T'· s Blonder .and$cherifeld.

'r.hevlOrh of Isbell and Hayes and Carrel, reprf)sented

by their patents insult, deaH: vlith substantia].l}' coplanar

or col.'.near arrays. of dipoles anc1their specificatiQnsand

c Laf.ras are _all -so limited ..

Blonder.and Schenfelc1 discovered, however, that

they could make an array of t:1'10 set:s of dipole elements and

separate thenl into t·,·70 spaced planes sufficiently to ovorcome

t.ne mechani.ca.L instability and other deleterious effects

inherent in prior log periodic structurEis, such as those of

Isbell and Hayes and Carrel, and yet, s1,lrpri.s.ingly! maintain

log periodic operation:

"numer ous types of antennas have been
evolveu for broad-band directive radio and
television r e copc i.on Lnc Lud i nq driven arrays,
Yagi-type arr ays, log periodic lim"''')): and
V·-type antennas;" helical antennas and other
configurations. The problems of mounting
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such. an t.cnrra s upon rr.as t.s for oucdoo r opera­
tion or upon portable structures "'.dapted for
directional adj us trncn t in Connection ',lith
indoor reception have, however, long plagued
the art; the mounting and adjusting structures
introducing 'ghosts' and other deleterious
eLectrr.icaL field""pattern aberrati.ons ovoriche
band. It is to the improvement of suchmount­
ing structures and the minimizing of electri­
cal interfering effects over a "I'ide band of
frequencies, incluc.ing- stabilizing of outdoor.:
p.erformance .arid providing for ready adjust­
ability in indoor per!'ormance, that the pre­
sent invention if; primarilv directed."
(Col. 1 of patent;· emphasis added)

* * *
e

"UnLike prior-art arrays I including Ya¢i
arrays, c::~nve!!t~onal].~-periodic stru'?tur~s
and the lik.e first-anti second pluralitlesof
horizontal dipole elements 5, 7, 9 ••. 11
and 5', 7', 9' " and 11' are provided,
lying in corresponding first and second
ve:r:tically spaced horizontal planes I. and I'
containing the respective longitudinal con­
ductors 1 and 1'." (top of Col. 2 of patent)

BlOnder and Schenfeld further discovered that if

a parallel wire transmission line is carried near the front

end of the antenna-Tn a certain cri tical Hay, it ,-,rill, even

though the parallel wi.re line is of much smaller separation

betvlcen its lines than the separation bec..zeen the antenna

planes, do unobvidus and surprisin.g thingsi namely:

a. prevent deleterious relative movement
of line and antenna that upsets or
varies the radiation receiving field;
and

b. prov~ae a surprisingly adequate "match"
of line-to-antenna over the frequency
band of interest. .
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The critical ~,ay that Blonder and Schenfeld accom-

p.Lis lieu this was by:

1.. Rigidly holdi.ng the front end apart by
an insulator 2 (Fi.g. I of J::>atent) at
the tKO connecting po i.nt.s I" and I' I ,

at which the line is tobe connected.
- ...

.'

o

/.
•.'. ~. .s-

I 1 - ,"
~~;(~~f/ .

!=-:2-

o ~~d[\ 1";;;2~,(~~:~~;p-6~~~ng
--->t~ .. ~-. . means)

T-L (parallehwire t.ranarn.i.s s i.on line)

2. Holding or supporting the par a Ll.eL vlire
line TL beneath the lower plano boom I'
by means 2' mechanically connected to
~.h.~.c::. {.n..;::.:tll.Ar,nr-boom a s aernbLv.•

3. Carrying the end of the parallel-'.-lire
line 'J'L from such means 2' around the
front end and spreading out the line
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(parallel-wLre line
spread out and.
connected at 1"

and 1" ')

' .. "

vertically to join wi, t.h the two connect­
ing points 1" .and 1'" (this ingerliou s
techniql1e apparentlyproducing a transi­
tion that effects the necessary "match"
from, the ,snal~ wire separation, tran.~mis­
sian. line 'I'L to the \ddely-separated
arrt.enna booms 1-1'.

o

•

TL.

4. Insuringthe~irr:oun-'cingat12to,.thr.--:mastN
at: a region remote from the f r orit; end of
the antenna and ncar which region a
further insulator 4 keeps the booms at
thepreci~e separation.

•

~'"
./

.

.', III

. .

4'· (fu,r~he.rin$ulator :ne"x"mast ,regi'ol1)'
, ,'. , S'" ' ;, -:,..

o (.J ,6''1 •/ I
=~==_~__= O-J <

"

TL.
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The manner in which these e Lemen t s are thus so

critically positioned is specified in the asserted claim 5

of this patent follows:

S;laim 5 ~lied to Fig. 1 of Blonder~SchenfeldPatent

a pair of rigid longitudinal conductors held spaced a pre,-

determined vertical distance aoart in a vertical plane

(l and l' in Pig. 1)

first and s~cond pluralities of dipole elements lying in

oorresponding first and second vertically sp<w"d horizontal

planes containing the respective conduc t.oz-s (5, 7" 9, e t c , ,

in plane of conductor 1; and 5', 7 I" 9 I , ,etc., in plane of

coriduct.or 1 r )

the d i.poLe elements ext.endi.nq from opposite sides and trans-

vcrsely at an angle to each conduct.or at successive points

therealong with <:lipole elements connected to one cOl:ductor

extending in opposite direction to the corresponding dipole

elements of the other conductor (5, 7, gexteno.ing.to the

right and 5', 7', 9' extending to the left)

the length of the dipole elements successively increasing

from one end of the conductor to'dard the other end thereof

(short length of 5 and 5' at free end and long length of

11 and 11' at mast mounting end)
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means for connecting a parallel wire transmission line to

the said ohe end of the conductor (the connecting means

I" and >1 , " for the line TL at the free 8\1d)

rigid in£\ulating means securing the said connecting means

mechanically in spaced~apart relation (insulator 2 keeping

connecting.means. I" and l"'of respective conductors 1

and I' vertically rigidly spaced)

and conrrec t.ed ;'lith means for supp()rtingthetran~missic;mline

hear the said one end (the insulator 2 clamping conductors 1

and I' is connected ''lith moans 2" deperid.i.nq therebelo\.; for

supporting the transmission line TL near the free end)

and means for mounting the antenna at a region of the said

conductio.r remote from the s ad d one end (mast cLamps 12 at

the mas t. H, remote t rorn the free end)

further rigid insulating means being provided for securing

the saidlongit.uddne.L cOllductorsmechanically in rigid

spaced-apart relation near the said region (insulator 4 keeps

the conduct.ors 1 and I' apart near the mourrt.Lnq region)

the said vertical dista.ncebeing less than the distances

between the said successive points and less than the wave­

lengths of the said band (the separation between 1 and I'

is less thanth.eaverage distance between successive dipole
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elements 5, 7, 9, etc. and less than the waveLenqt.hs of

the frequency band over which the antenna is to operate).

While the so-called prior art cited by the counter­

claim defendan.ts admittedly shows parallel boom structures

(as., indeed, do the Isbell andl1ayes ami Carrel patents them-

selves in their subs"tanti.ally.:oplanarbooms of Fig ~ 2 t.he r e cf ) r

none teaches either individually or:in combination or even

hints at this critical construction for uae rwd t.h widely

spaced booms and with parallel wire lines, as above set forth.

'rhe Blonder-Schenfeld pat.errt iahowa (bottom of column

4 thereof) that the Patent Office cited both the Isbell and

Hayes and Carrel patents here in suit as prior art; so that

t11e issuanc" of tlw Blonder-Schenfeld patent cons t.Ltrut.cs a

finding by the Patent Office that this was an unobvious

invention over the work of Isbell, gayes and Carrel and the

other prior art of record.

Perhaps the best evidence of the unobviousness of

tllis invention and of the significance of the Blonder­

Schenfeld improvement invention lies in the fact that afte.E.

the B'I' DARr;:' had been introduced on the market, JFD completely

changed the design of antennas to incorporate this Blonder­

Schenfeld invention -and this despite the fact that the
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University of Illinois pioneered log periodic antenna in­

vestigations.

It is significant that despite this incorporation

of ,the Blonder-Schenfeld invention, JFD, still represents to

the pubLi.c in its advertisements that trds antierma is the

invention of the university and ,WD (D. Ex. 42 - H--IIQ" "for

example) •

D. Ex. 42 - B-I06 and 108 shows the coplana:!:" con­

struction of the original JFD antennas, following the Isbell

and Nayes and Carrel teachings.

D. Ex. 37 and 27, 27-A show the later adoption of

the lHonder-Schenfeld construction vlith the relatively widely

spaced booms and the critical t.rnnsmd.as.Lcn line mounting

azr anqemerrt, above-described, as is :ce);~roduced in the follow­

ing sketch, labelled "JFD LPV V\J18".

Dr. Mayes, indeed,' conceded that the later models

of JFD antennas "a.fter the appearance of Plaintiff's Ex­

hibit 10" (the BT DART) adopted u1e wide two-plane spacing

of th", Blonder-Tongue <'\ntenna (T. 65.3). Mr. Finkel also

admitted that JPDdid not have a "dual boom construction"

"UHF antenna" at the time of the BT PART (D. EX. 42, p. 53).

Mr. Finkel further testified that the LPV VU

antennas were marketed after the issuance of the B1onder­

Schenfeld patent (T. 1199-1200).
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Hr. Blonder testified to the exact correspondence

between the elements of this claim 5 config~ration and the

JFD LPV VU 18 antenna, for example ('1'. 746-750). He also

tes·tified that the other specified cTPD antennas also infringe

in the same way.

Claim 5 applies to the :JFD antenna in precisely

the same ~laY as it does to the J310nder-Schenfeld antenna of

Fig. 1 of their patent, as f oLkows, reference being had to

the said "JED LPV VB 18" sketch, a copy of D. Ex. 27A on

whLch the reference nurneralstestificd tobyi'~Ir" Blonder

have been appLi.ed ,

Claim 5 applied to ,TFD LPV VU 18 antenna

a pair of rigid. longitudinal conductors held spaced a pre-

determined vertical distance apart in a vertical plane (1

and l' in JPD LPV VU 18)

first and second.pluralities of dipole elements lying in

corresponding first and second vertically spaced horizontal

planes containing the respective conductors (5, 7, 9, etc.,

in plane of top conductor 1; and 5', 7', 9',· etc., in plane

of lower conductor 1')

the dipole elements extending from opposite sides and trans.-

versely at an angle to each conductor at successive points
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therealong ',,,ith dipole elements connected to one conductor.

extending in opposite directioll to the corresponding dipole

elements of the other conductor (5, 7, 9 extending to the

right and upward and 5', 7', 9' extenciing to the left and

downwar.d)

the length of the dipole elements successively increasing

from ana end of the conductor tm~ard the other end thereof

(short length of 5 and 5' at free end and long length of

11 and II' at mounting end)

means for connecting a parallel ·.lin! transmission line to

the said one Gnd of the conductor (the connecting means

I" and 1'" for the line TL at the free end)

rigid insulD.tiJlgmeans securing- the said connccti.n-j means

mechanically in spaced-apart relation (insulator 2 keeping

connecting means 1" and 1'" on respective conductor s 1

and l' vertically risrid1yspac'';d)

and connected \.,ith means for supporting the transnlission

line near the said one end (the insulator 2 c Lamp.i.nq con­

ductor 1 and l' is connected with means 2" depending

therebelow for supporting the transmission line 'rL near

t<'1e free end)

and means for mounting the antenna at a region of the said

conductor remote from the said one end (mast clamps 12 to
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the left, remote from the free end)

further rigid insulating means being provided for securing

the said longitudinal conductor mechanically in rigid spaced~

apart relation near the said region (insulator 4 keeps the

conductors 1 and l' apart near the mast clamp mounting

region)

the said vertical distance being less ·than the distances

between the said successive points and less than the wave­

lengths of the said band (the separation behleen 1 and l'

is less than the average distance between successive dipole

elements 5, 7, 9, etc. and less than the 'ltlavelengths of the

frequency band over which the antenna is to operate).

1\ clear case of infringement has thus be.en made

out. Each of JFD and the University of Illinois Founda­

tion have receiv<,ct financial return for use of the Dlonder­

Schenfeld invention in the changed line of .J'FD antennas

and are liable to BT for damages.
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CONCLUSION

The facts and the law snow conclusively that the

Foundation and J'FD have been guilty of. unfair oompe.ti t.Lon

and antitrust v:kolations and have profited from inftinge-

mentof theJ3T antenna. lJudgment forBrr on Counts:! ,II

andn! of the countiercLa.irn .i s respectfully requ.ested.

HOFGREN, \'lEGNER, ALLEN, STELLMAN'& McCORD

February 15, 1968.

OF COUNSEL:

John Rex Allen

Robert H. Rines
Rines and Rines
No. Ten Post Office Square
Boston, Hassacnusetts 02109
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I hereby certify that two copies of the foregoing

'Brief of Defendant and Counterclaimant., Blonde.t~Tongue

Laboratories, .Inc" In Support of counts I, II and 1110£

Its Counterclaim were mailed by first class mail this 15th

day of February, 1968, to e aoh of the follolving;

Hr... Bas i 1 P'. r,'~ann

Nerrimf"I, f'larshal1, ,Shapiro & <Klose
30 I',est Monroe Street
Chicago, Il'lilnois 60G03
l.ttorneys for Plaintiff and

COllnte:rclairn Defendant

Hr., ?·"Iyron C. ,Cass
Silvermann& ,Cass
10S'\",Jest l-:.qarns Street
Chicago, nJlinois 60603
!:":.ttorrleY$ flop CourrtercLa i.m Def'c!"l,qapb.
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