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"IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS -
EASTERN DIVISION

JFD LLECTRONICS CORPORA”ION,

THE UNIVERSITY OF ILLINOIS FOUNDATION }
)
Plalntlff and - D
'Counterclalm Defendant, }
_ y
- v - N )
R R e o N :
- BLONDER-TOHGUE LABORATORIES, INC., - )y ClVll Actlon
e Lo Ly
‘Defendant and ) No 66 C 567
‘Counterclaimant, - = '
o A )
mv- RE
o
)
)
)

Counterclalm Defendant.

BRIEF OF DEFENDANT AND COUNTERCLAIMANT, .- . -
. BLONDER~TONGUE LABORATORIES, INC., . -
IN SUPPORT OF COUNTS I, II AND IIT
OF 1Ts COU%TERCLAIM

INTRGDUCTION-e THE PARTIES AND ISSUES

Plalqtlff The Unlver51ty of IllanlS Foundatlen
(referred to as the. "Foundatlon"), as’ the owner of U.-S}

Letters Patent No. 3,210,767 1ssued October-5¢ 1965, to

'Dwight'E._Isbell'and Reissue-Patént No.f25}740”iSSued-

Harch 9, 1965, ‘to Paul E. Mayes and Robert L. Carrel (original

 patent 3,108,280 issued October'22;'1963), has brought suit
-'against-defendant, a New Jersey corporatioﬁ,_Bldnder;Tongue.

- Laboratories, Inc. (referred'tb-as-"BTV), forﬁallegeﬁ*




infringement'by'the acts of manufacture and sale of tele-
vision h@meffeceiving'antennas._' |
|  This suit was commenced pursuant to an agreement
between:the.Foundation and-JFD.Electrbhics Corporatidﬁ (re-
3 ferred. to éS‘“JFD"); uhder whicﬁ j”D was gfanted the exc1u—-
'51ve llcense rlgnts unuur the Isbell and Mayes et al patentg
to manufacture and 5ell such antennas in certaln flelds,f“
',.1nclua1ng home t&leVlslon.r
Defenaant, BT, although not hav1ng a place of bUS1- 
néss orjits::es1aence within the jurlsd;ctlon_of thls.court;-v
vbluhtarily:consehtedfto jﬁris&ictidn; and;counterclaimeé
against the.Foundati0n fp£_a declératory judgment that said
patents are invalid, void; ﬁninfrihged:aﬁd'unenforcéable
(Count IV),. : | | |
In its:countércléim, BT'jdinéd J?D as a second
counterclﬁi@'defendant.and included Count$ I,'II:and ITX
for unfaix competiti0n and éntitrﬁst‘violétions in which
the Foundation-was jdinéd, and for infringemént-Qf BT's own
~ antenna patent 3,259,904 issued July 5, 1966, to Isaac S.
Blonder and Abrahém Schenfeld._
This brief is concerned with the unfair édmpeti#
tidn’and antitrﬁst allegations of counterclaiﬁ Counté=I
and II, rcspectlvcly, and the 1nfr1ngement of the BT patent

“Ly JFD and the Foundation, Count IIX.




' INTRODUCTORY SUMMARY OF THE ACTS OF
_ UNFAIR COMPETITION AND ANTITRUST VIOLATION

Before'proceeding to the specific-nrbofs bearing
'on the unfalr competltlon and antltrust v101at10n complalned

'_of, it is aesxred brlefly to_fummarlze the conduct of the

"f¢éﬁﬁ£c+' *m dﬁfﬂnv ?ém ﬁ'é?v*ﬂvﬂﬁ? n”+F on the ﬁ“*+70f
iiJﬁD, anetted by the Foundaglop,.establlahes a pattbrn of
unfair and-lllegal cpmpet1tlon_w1th BT in thg-market place,
whichigompetitiong in fact, prevented BT.frbm_estébiishing_
a po#itiongwith.itélrélativelyineﬁ vehture into_ﬁhe-anteﬁna -
markgt; as_distinguiShed'from-its-previously established
: business'in apparatus for amplifying and distributing'teléw
V1510n smanal - | | |

Tne prlnc1oal acts of thlS overall program of -5 ' N
unfair and illegal competltlon are as follows-- |

1. A nat10nw1de advert;SLHg,prOgram'in technical;'
_consumer,-tradé and news publications krowingly falsely re-
. presenting-the-scope_of patent coverage of the JFD antennas
marketed under'licénse_from the Foundatioh, and deliberately
or négligentlf grossly.exaggerating the perfotmance'the?ebf.
- The ads use tne names of both the Foundatxon and the Unlver51tv
of IllanlS to give color, credence and prestige to. the nlq_‘
leadlng statements as to the patent monomoly of the Founaatlon
and JED in log cerlodlc television antennas, with the innuendo
._of thraat aoalnst any customers th use - log perlodlc antennas

of other manufacturers, 1nclud1ng BT,




2. Coﬁpied.with this advertising p:ogramr a
campéign'of_litigatiCn and.threataned.litigation'againsh
numerqusgmanufacturers of'lcg,§eripdic antennas,fincluding,
BT, together with'tﬁe wide circulation to the trade and to.
.aﬂteﬁna'custdmers, includingjthose*Qf BT, of ﬁews-réleaées

qf sgch ﬁﬁltiple sui&s.and th#eat$ of suits,and of_n?ws@aper
" clippings aﬁéfreériﬁéé”feiéti£§5£é'thé°é£$;;:ﬁfnfééﬁheé£ibn

with the newspaper and news release campaign, bringing suit

against BT in -this jurisdictidn With;the knowlédgé_that-there' “.

was no juris@iction-ovér BT, élearly-for'the'purpose Qf”
reléésihé and mailing to BT's:custOﬁéré‘an&.thé tra&a, news
Z.réléases both cof JFD_aﬁd the-foundation_which'prdminently
. mention the suit against BT. | |

| 3. A.campaign.of mismarking'of'the_JFD.antennas
iicensed_by;the Fpundation, kQOWing the antehnas]noﬁ to be
covered by éhe-patants so_markedg With the'iﬁtent of ééceiﬁn.
ing the'publié*into thinking that thé antennas offered-for  |
saie:were.alréady protected by patents of the Poundation,
thereby to dissuade custoﬁérs_from purbhasing log periodi¢
antennas ££om anyone elser_iné}udiné.BT. | ‘

| 4. - Procqring the HMayes and Carrel pateﬁt 3,108}—
230;(forming'thé basis of the'reissue_patentf25;74o; by
filingfin the Patent Office a misleading affidévit; either
;willfully or through gross negligence;_a'fraud-on.thé Patént_

Office.




5. \aidinc'key personnel aSSOCiated'with the-

BT antenna business and progran at t1m=s clearly ‘calculated

to handlcap B;\ln collectlng.ana,presentlngieV1dence in

this trial as well as to'prevent-BT from effectively:cemw

peting_aS'anjantenna_marketind-company,'

' b;:_ A camoalqn uuQer ‘the t

patento to force customerq to nuy'unpatented-ifeﬁéfffeﬁPjFD -

and not from BT and. other COﬂpetltors.

While'some'ef thefacteeabove'SQECif£Edvappear;-"

_Lo nave been 1n1t1ated golely by one of the counter defen—eﬁ

dants, others were carrleo out in’ concert. Whlle w1tnesses
for the Foundatlon have trled to palnt a plcture of the

Founuatzon as merely a- llcensor, the proofs show that the °

Foundatlon has been actrng-;n addltlonalvcapac1t;esuand,_

indeed, has.been a:party,toﬁandugiVeq”its.expreés-or tacit

~ approval to the use'of.its-name-and‘news releases in the

.lmproper auvertLSLng and other campalgns above dlscussed

. We shall now proceed to call attentlon to the
_proefs in thls*record that bear upon_each of the acts.
above mehtioned_and thenfdeﬁonetrate the'legel conse-
quences of those acts in terms of the law of unfair com-

petition: and antitrust.




1. PHE JFD ADVERTISING CAMDAICH

The~técdrdanntains.samples.of the1édVer£iSing:aﬁd::“.
'news.reléase*dat& of JFD in the périéd froﬁ'théJsdﬁmér and
--féll of 1963 when LT enterea the market for the flrst tlme
with lts log perloalc DART antenna, P Lx. 10 (T 762) * up
to and after the flllng of thlS sult 1n late Narch 1966.

The W1aespread scope of thl° auvertlalng 15 adw

_ 'mltted in the JFD: auvertlsmment accompanylng the Plnkel

.-dep051tlon,_D Eh. 42 as D. Ex._éz w B 101, as«encomp3351ng f"

-“The‘;echnlcal Pre55;. .

T he Emws Press e e e
. The Consunmer Prgso'. . e

;e'Tr ae Preeﬁ“

P—H +

”. . . TOYE News. coverage than any TV or
'WM antenna 2 has ever rece1vea ;

Among the numerous tbchnlcal trade and: consumer journals
and news media 4n- whlch JPD 50 aavertlsed are. llsted s

Radio LlECtrOnle

Electronic D;strlnutlng

NEDA: Journal @
- Microwave Journal

Chicage Tribune

I'F Reporter -

Electronic LLChnlLlan

Home Furnlshlnas Dally

Popular Scmence

Electronics & Appllance Spec1a115t
HATESA Scope:

Flectronic: Induutrlcs

. Modern Llectron;c Service Dealer

* In thls brief, Plalntlff's ‘exhibits will be 1dent1f1ed by
o the. ues;gnatlon P. Ex.; Defcndant s exhibits by D, Ex.: '
and Counterclaim Defendant JFD's exhibits by CCD. Ex.:
References to the record will be de51qnated by the ]etter
T. and the page number. _




Gthéitadvérﬁisiné é#hibits sh§w~pﬁblici£§*i§ aﬁ
1éa3t LOOK maggiine.(b;tEx}.424—‘Bf107)}~tne.&éﬁ_York_Worldé
:'Fair.of l964—l965'(Df-Ex;t42'~ B—lOG)Q,Radio~&fTéleVision _._”
'Weekly (D. Ex. 42 - B~ llO), and Popular Flectronlcs, 1965
(D. Ex. 42 - Je)

'-Fhe dates of many .0f these aQVCrtlalng exh1b1t5.~
-are shown.theruon and eq;abllsh use of the ads from 1263
 thr0ugn 1966" By stlpulatlon, aates of pusllcationq‘ére
"_correct unless eVLdence to the Lontlary 15 lnfroduced
- Prom the very. flrst of these advart1sem@nts and
feléases, it is ev1dcnt thdt t}elr purﬁese was. at least
' three:fOld: | |
| First, to Lloak JFD and’ ltb LPV telev181on antennas
1th the Drestﬂvc dud aura of the anLralty of IllanlS ana
i;S;Ahtenna Labsratory,-as dlstlngulshedgfrom the role of a-
- mere liéensée;7 | | : | o
o ‘Secondly, to cadse the readers to belie#e that'thé-
“QFD LPV'antenﬁéé.being offered fox sale Qere*élread§ covereﬁ |
by pafents; thus to dlssuade purcha51ng of loq perlO&lC
.antennas elsewhere (1nclud1ng from BT) ; and . _“

‘Thirdly;'to make it appear; through the use ‘'of both

"tha prestlgous sc1entlf1c name of the UnlverSLty and the

had been patented, thus to foreclose in the reader s mind




_the p0551b111ty of anyone else- legally offerlng any’ Llnd

of 109 perloalc antenna - to the tfade (as dT was contempo~f "

raneouslv startlng to do in 1963,_ -762).

Qhe LoV Was: Hot 3ave¢opeg By The _
Unlveraltv, And JFD hnew Thlb."

In D. Ex. 42 - B~ 106, lt was promlnentlv bannerea
at the. top tnat the JrD LBV TV antenna had Leen

I"DEVELOPLD BY THE AthNN RpS ARCIH LABORA—-
TQRIES LOF HP'UWIVERSI Y“O“ ILLINGTS“

"In D._ Ex. 42 —'BFlOT- it is again stated Lhat LPV came

"‘rom the Aﬁtenna Regearch Labora—
torles of tne bnlveraltj of IllanlS

Agéin, in D ax; 42 - B 108, 1t 15 promlnently stated un&er

 the plcture of the LPV-ll anteﬁna, that tnls was

"peveloped by the UanEISlty of Illln01s
Antenna Laboratory."” :

Nét only_waSrthe“developmenf of the LPV so attri-

buted to the University, but, -as appears from the statements’

of  the presidenﬁ'of'JFn-(uhder reprint:dated'February,'19644

D. Ex. 42'utB-103), the readers of Radio &-Television'wéekly
were told that JFD
“Forms Alliance With the University of Illinois;
New Laboratory Established Under the Direction-
of Prof. Paul E. Mayes, an Antenna Authority"

It is further stated that

"The alliance is not based on college courses
« e » Far more dynamic-in its ramifications,




' it prompted the creation of the JFD Research
and Development Lab and a unique relation-
~ ship with the Unlvers¢ty of Illinois."
_ mhat JFD then knew the. absolute falsxty of each of
these clalms ls evxdent from: the proofs hereln. | |

As for - he”fagt Lhat tre JFD LPV antennas aaver-

:tls cr'Salé?wezﬁ'noﬁ‘dé@@icééa b?_tﬁé Un1v0x31t of Illln01s
. VLoD .

Antenna LaoaratoLy, TEN Edﬁéfd*?in&el),execut;ve_v;ce_presldent

: quJFD,-conceded-ln his deposition,'D. 52; 42, p._9,ftha£

"I do not belisve they [i.e., the Unl“-
“versity of’ IllanlS Antenna: Laboratory]
actually had antennas as such eveloped at
the Laboratories for TV use.“; and

5t P- 21; 22y that the UnlverSLty of IlllﬂOlS  .
“Antenna Laboratory never got 1nLo the

commercial aspect of the research work
"w E . R . :

e e g

‘never into

| "the Pyt .

';and that Flnkel andJ“others‘at JFD" knew this fact

-~ "Prom the very beginning.™

Ultimately, indeed,'Mr; Finkel_conéedéd in his deposi-

'tidh, in connection with this statement in D. Ex. 42 - B-106,

that thls was:

mLSatatemant" {b. Ex. 42, 'p.'37)

: The Poundatlon itself, moreover, belatedly Prlt1~

'g01zed the glVLng of such orlglnation o the Unlver51ty as

';"not true (page 2, llne‘s, erm_end of letter_pf October_l4;__,

st

s g s e e e

st

et e o e

B R




:'1964 ifrom'ﬁr. Colyih.ofgthelFOundationuto'M:. Finkel,3D; Ex.'

'542 --5-104)

(It should here be borne in mind that Mr,” FlnAe1

:.admltted 1t was hlS respon51b111ty "to develop thlS llterature
::p;_7, that he . "a351sted in preparatlon OI tne JFD.aus in. .'
f;qué tan, p¢323: £hatihe'hplpcd “]av tncm OLt w1+h mw Ad"ﬁ.
fﬁtlSlng Departnent", p.-zz- and that he was “very cloaely
1 1nyolved 1n-preparatxon_of the's;mllar advertlsgmentsuof o

this era", p. 28;}T (311 pagefkeferences'are to D'ﬂﬁx}_42 )

As for the stateﬂont (D Ex, 42 - B 103) that Dr.

VMayes was dlrectang the new: JFD lasoratory (“New Laboratory
.Establlshea Unaer the Dlrectlon of Prof Paul E 'eayes“) *!_7

-_clearly calculated to Cument thls allegeu "xlllance w1th the

Unlvers;ty pf Illanls?'—.agalanr‘ 1nkel admltted in hlS

deposition, D. Ex. 42, that he knéw.th;s wasrfalse~atwthe_

time because Professor Mayes “wasn't a director at any time®

(p. 19).

“jApd'that no such “"Alliance with the University.of 

"Illinois"-had éver been established, as represented'in'D EX.

_42 - B~ 103 was. further admltted by Finkel (D Ex..42 p. 20

- "It was strlctly llcenSLng arrangement “)

. '-' 10 -

-r.v:‘.vv;‘r*"t-";'*"".v S 3




The Advertised LPV-1l 2hd “eiatfﬂ_nntonnae
Were Not C(overed iy the Patents Listed .
Theresunder And JFD Knew ‘hlu ¥ ct

n-efor-example, the adVertieement,aD, Ex. 42;;
- 51108 there appears a picture: of what ie identified'ds'tbe'
':JFD LPV ll antenna, and 1n~the.unper rlght hand corner of thel
‘photograph, there promlnently appears the 1egend | .
"U. s, Patents 2.958, 081 2"985 879, 3,011, 168“.
_ - These patents are, respectlvely, patents to Dyson,..
‘DuHamel and an earlj patent to Igbell copies of which are.
- in evldence as D. Ex.*66 67 .and 65, Wrom the face:of the
pdtenta themoelvee, lt 15 eV1eent that nonc applles to the
1llustratea Majes and Carrel mPV antenna, dcallng rather w1th' -
Hsplral cone antennas and flat~nlane antennas.
‘ . In his de9051tlon, D. Ex. 42 Flnkel admltted that
. the LPV-11 anteﬁna iltuStreted.in.B—lOS'and B-109 was'the
 Mayes_and Carrel Canigeration:(p4:43) and thetvqohe of.thee
“three patentS'meﬁtiOned" intthese ads were the patentszefe.
."Mayea and Carrel" fpg 44, 45). | |
B _Lest_t 1is be interpreted as a bona fide mistake
ox*misunderstand;ng in connection wzth.representlng that the
ILPV—ll was covered by existing-patente, the recbrd}ehows'tbét
Mx. Finkel, when so7ﬁeing these patentgnumbers,fgggﬂ.none‘Of
theee.patents covered.the L?V+ll or any other antenna JFD was -

then selling:.

.11 -




At the present time we are hot selling any -
products that come under the Dvson, Dulamel,
- -and Isbell patents.” ({b. Ex. 42 -~ B-105,
Pe 2: letter of Fxnkel of Aprll 21, 1964)

This same dellberate mlsnmarklng and mlsleadlng of L

" the: reaaer ‘was - COplOuslV gone’ (D._Lx. 42 - B-lO? B 108): and
Finkel" s admlSSlon, P. 42 of D. Ex.;_. that B~ 108 ‘and .109 :
7are representatlve of. the xlnd of patent marklng of the
vearly releases“ ¥
N “The . Log ﬁariodié‘“crmula Was Yot
The Mono;oxy Qf - T7D Or The Unlvereltv,_
- And Jro Knew Tniq

“uL clear and patently false 1mpre551on tlat the
EJFD advert;sements euch ar.j,-Lx._éz - B-107 wer e 1ntended
' nDnt1) o

to convey‘was tnat.the "formula® =" wasfpatentedl

"and'the'monopoly_offtha "Anﬁenna Reégérch Laboraﬁories of
the . UanGrSlty of: IlllDOl“" éﬁd JFb.;.this'fcxmula'Was.-
prxnted very closely.adjacegt‘ﬁhe @atent-numbers'{félsé;nas-
_they were) | | | | ﬁ
_ The 1nnLendo desxred from the readers is obV1ous-

ﬁamaly, that no - one else had a rlnht to make. any kind of log
perloalc aptcnna, smnce they all ollgw_the formula! JFD -
wag the sole source. | . N

’ More than this,'some ads'sﬁch-as the:Feb;uary 10,
,1964- Radior& Pelevision Weekly adg, ﬁ, Ex. 42 —'B~4Eand”4é_
_alstlnctly refer to - o o

'"The Patented Logmperlodlc Cellular Formula

- 12 -




s

‘iibel is also repeated as laté as . 1904' D. Rkj_

Note, also, the statementS'that'"Oﬁly the *?D'Tog'Periodic i

LBV operatca dCCOIdlng To mhe Patented bOg—DGrlOdlC Cellularli,

Formula"-'apd Do Hot Be FlSlEQ ﬁy Log J“rlOdlC Imltatlons

“and "o otner so-called Log~Peraod1c Zntenna can work’ llke

the JFD Log Periodic LPV", ete. This same "no other antenna“

2"" .Jso

-....h- .

And al’ this under color not iny of thé name of

" the. Urlvaro1ty ltself but even in D, Ex. 42 —'BéA, the-
-quﬁuré'OL Prof.:Mayus and the . 1cvena ‘as to thu "Antenna

ResearCh'Laboratorles-oF the Lanqulty of Illl“DlS“

It 15 no wonder that ultlmately {and Very belatﬂdly}H 
the Foundat;;n found theae tactlcs to be unworthy, Hnd,.ln-
thoir lettar to JFD of Octomel 14, 196 . after'almost two
years of these ads, complalned (D. Ex. az ~ B= 104 pa 2)

"Paxagraph 4 is untrue. The Log~ Perlodly
LPV formula is not patented."

FPalse Techhical ClaimSj-

While a certain amount of "puffing" is recognized . .

in the selling arena, in technical fields where numerical

figures of performance are presented to the customers, it is

not "puffing" to put in false figures.
Porgay-in advertisements that an automobile has a

350 horsepower.engine,'when in fact it has a 100 hcrsepowér

~engine, would not. be tolerated by the FTC ox the courts for

one moment-— and is- CErtalnlv not ln the realm of pufflng

- 13 -




But that is. just what JFD has done in thls case.
In its Radlo Llectronlcs artlcle of June, 1963 (reprlnted
for_advert;srng use), D, Ex. 42 -~ B—lOQ,VJFD,baLdly stated_g;
'rhat ' o .
_ “the LPV- 11 .. . méinrainea:a frohreto—_
‘back ratio of- 35 db « « " (underlining
added) : ' o
: Thls wae repeateu in aavertlsement ‘D. Ex. 42 - B-109 (upper
orlghtmhand corner of second sheet thereof) .
A% The szgnlflcance of thi flgure resrdes 1n the fact
that i numerlcally rates the performance of the antenna 1n
[rece1v1ng the de31rea telev151on srgnal much ‘as. horsepower S

‘ rates an automoblle s power.

The record showg, however, that tests = as to whlch

JFD 1ntroducea no contrarv ev1dence onv1ouelv mecause they

were trueue aemonstrateq tna;-the_JFD'LPVfll fell far short_
of. produ01ng the™ clelncd "35 db" and, indeed,'onlg

“about 10 to 12 db" (T. 822-3).

 _.The‘significance of this is that, in rhe same~196§e
_'1954 period, BT Wes.adVertising the ErgerfigurES of performance
.of;its log—periodic:DART antenna (CCD. Exg JFD 23,\?. 7, for:
example) . |

| Now. apﬁear these fdlse JFD performance figures, -
undexr color of the name and prestlge of the UnlverSLty of
IllanlS, trylng to 1mpress cuqtomers and potent1al customers

that tne JED Lﬁv antenna was 3 5 tlnes bﬂtter than 1t actually

- —e———

wasg - and, of course, thus far above the BT antenna performance.[

'f“;lé'm




These false performance figures, moreover, are

coupled with the apparent University spongorship for the -

istatementéfin-thewads, such as Ii. Ex. 42; B»d aﬁd 4A, ﬁhat_g_

“only the JFD: Log Perlodxc LPV Ov ra*cs Accordlng To ‘The

Patented-, . . Formula“ ana.ﬁhat ‘Ao other 50- called Log

' ’PellOdlC antenpa gan 10?k llhw the TFD"

Wnat mﬁr would not he gerauadcd tnau an

_anLcnna alle edly dealgnea by tue Unlveralt of Illlnoms_

_-Ant;nna Laboratory and w1fn s"cn allcga trewendoua-nerfornance

- e

*flgures j*ﬁd all allubealy ‘covered” by pa*ents and evbn a
'patenued fovmula -~ was ‘the one to buv- not. that of a. ”Johnny—

'.comb latexy “in Lle antenna. flela, BT?

Flnallj, lngeed tbe Founaatlonr@allveu that JFD

:was using. 1ts name. andihat of the Un~VGx51ty "as a glﬁmlck“'

to support ;ts-“pUQliclty“ nd “naw pea? of performaﬂce
claims;_éhd-thfeaﬁene&Ito_*cancelﬁ tnewllcense (D, Ex. 42 -
BvllZ);.butfthe damage had i;xe@arably heen déﬁe in.the :
mérkétzpl&ce”by thisrextensivé, almost two—year_uncheéked'

advertising campaign.

oummarf As. To JFD ﬂdVbrtlSlng Campaian

It has been above. shown that the JFD advertising

campaign was framed not just with “puffing“'or legitimate
gu v _ = J _ . _

extolling, but was bhased upon deliberately-concocﬁedlfaise‘




- puz

-‘represenﬁations'designed'to be cloaked wwth.thelaura"of
' truth, rellablllty and prcstlge aSSDCldtdQ w1tn Lne Unl—f-

-ver51t1, mlsrepr ge n ng that the LPV ahtenna were tnef

product: of thu danuﬁole 1tgcl‘ and thus. of prcaumably

-unlmpeacnanle quulltj and performancef tpat thﬁ Unlver31ty

was alllcd wltn JFD in thla d@ ign’ work,*nn £ lLa professor:

Was dlracclng the same? that no'oné else could market. a

'3 .

log perlodl telév1“30ﬁ antehna, Lnat o Otaer anterna

could horn as’ well as JFD?S@ anc tha t“e”LPV-antennas and .

€

nven the log perlodlc forwula 1bsch.:ere then covered by

__patents - all for thu ve“"'clear purpose of representing
;JFD as Lna sole ahthorlzcu source Of-any and-all_log veriodic'

telev1ulon antenna&, and dlasuaalng Lhe puxchagldg of qucn-

.antennas from otz rs (1nclu din Q'ET)i

2, THE J?D'«.‘FGUE.DATI@N LIT zc;rrlo AND NEWS RELLASE CAMPAIGHN

Coupled with this misleading advertising campaign,
P ; rading adv g

and’ more particulérly after the issuance of the Hayes and

Carrel, and Isbell patents here in suit, the Foundation under-

took'(under the obligation ofjits license agreements. with JFD,

D. Ex. 44, 45) to pélice‘thGSé patents by numercus lawsuits

‘and threats of litigation. .

There is, of ‘course, nothing improper in bringing
lawsults agalnst 1nfr1pgers. To the contrary, this is a

&

pog ‘;of the patcnt la




- - T e T e

.Eutﬁﬁegéathé suifsfé;eiused to céércezﬁhe tfadé ;’
intd-dealihg-with-JFD exclusivaiy; whére néWspépérﬁdiiﬁpings;?{
?S . ' of _1t'q tion and news rulcabca annouﬁclng lltlgatlon and
- threats”tnereof.aré délxnerately wxuely-Cchulated 1n the

 crade and to cuatomers of COmnetltorg, and dnere a

_ nrougnt knon ugly w;thmub JL&#qu¢L  1_{&5 1njtﬁe

'”cause), merely to-ehaﬁ1e tﬁéTiff?TWﬁm
'mantioping33; under the letterhead oF the :ouudatlon and to
3mai1 ﬁhﬁ?sama to ﬁT's custOﬂero, tﬂls far_transcends the_
prOle usgléf patents and gatent lltlgatlon.'
ﬂow Lo the Droofs of Lhe ser;cus;éha;ges.

The-record shows that at-least two of BT's distri4;

butor~customers-received from JFD after suit was filed herein

a set of tnree aoru‘enta:

JFJ Sales EBulletin of Aprll l), 1066
(i)- jd_}?o 4-! - XB@&, De CEX. &6 - B:.)a)

University of Illincis Foundation MNews
| : _ release of April 7, 1966 (D. Exs 43 -
o o ¥86¢; DL Ex. 46 ~ KB5D); |

-~ Print of a newspapérICIipping (. Ex. 43
-~ XBEb; D. ExX, 46 -~ XBSc). : :

.-Mr"Einkél $pecifically testified} D.'Ex;_dz,fpf'fﬂ,.
‘that the Foﬁndation‘gaﬁe "authorization . . . to sénd“_the'
_above*mentloned Poundatlon news release (b Ex, 43 - XBGE and'
'D. Ex.=46wﬁ BSD) to the antenna &lStrlDULOIS and rﬂpresenta—
“;__‘ o _ﬁives in the trade. |
L_Tha-jFD Salés.Bu1le n refars to five sults, u51ng_

'_ the name “Blonder—Tonguc Laboratorles, Inc.‘ promlnently at




“ Note the characterizaﬁion.of

the top. It not only announces these suits, but threatens

others: .

“The Foundation is taking vigorous action
in. the courts to sue all v1olators of the

Ny

basic Log, PGIlOGlc Paténts. "

“"I{..

rpatenﬁFa“istsJ, Phls 19 cllnﬁnad by tnc nuyt sentence.w

) JFD is tﬁf‘* .L.::CLU IVL ~Licensr"e) of. the
fFoundatlon authorlgcu o manufacture
ahtennas undsr fhege basic PaLunCS-

‘The University of Illinois Foundation news release

also méntidns "Blonder~Tongue Laboratories, Inc,? flrst anong

the new defendants,. and mentions a'priorlsuit:against*Winegard,

as well. It also identifies JUFD as having "an exclusive

~license".

2And the aCComganyinéjnéwé clipéing:from Home_Furf
ﬁishings.ﬁaily reports on still anothér-sui£ ”Antenna Paﬁenﬁ '.
suit Hits Jerrold"' | | |
This trylnc of thes; g0~ called ”baglc Log. Perlodlc
antenna patents in news releases an&.newspaper clippihgs_
withxthe prbminenﬁ mention of BT'was,'it is.méintainé&;'part
of the ovéréll plan to keep BT from erfectlvely deve10p1ng

in the antenna market.




Why, except for‘thefe news. rcleases to bL sent to

BT‘P dlstrloutors and cugtom rs (the-Pounuatlongs releaSe'

‘naVLng bLun prepdrcu nut a few- aavr aftcr tnls Sult agalnatj_,

-fll&u:harcn 2); leb), was this suit nrought here in

Illanlb when Lhe Pounaatlon and JFD botn knew BY nad“no

- residen ice or. p;ac“ of bu51nessgnere?

Hr, Flnkel tbstlflbhf u.-ny 42 P 79, that'he_-

tol},Mr,“ColVLn,-sccretarv,of the Founaatlon,'that‘

"Blonder-Tongue . Laboratorleq was. IRk eWark,
New Jersey" :

Mr. Pinkel furthér'stated that hé.discussed with c0unse1-for?~"

-the Foﬁndationlwhether BT "Hda a place of bu51ness 1n Illlnmms

(p. 79,-80) and - that he aiad not thlnh that ““'had - branch

' Offlce for aales or manufacturing or alstrlbutlng antennas .~

1n_Ill;n0Ls”. (p. 82)

And the complaint herein further supports this

misuse of litdigation.

1t has been well estal Llished For nore than ten

 yEars (Fourco, Glass co, V. mransmlrra Products Corp., N. Y.

1957, F7 s.ct. 7.87.,.-3-53 Us 22:2", 1 L.Bd.2d -786):_ that the :e:;:_ciu-'

,SLVe Venue statute for ga»en; avtlon ig- 28 U 5.C. 1400,
whereln 1t is stateu that SUlL may be brought 1n the. Dlstrlct
where the uefenadnt "resides” -Gr "has-cﬁmmitted acts of
'infrinQEment_égg (emphagis'éddedj hasfé"reoular and e5tab»
‘lishead Pl#cé Qf_bﬁsinesst' The ﬂoungat¢on admlts 1n paragraph

r2Y of dts Lomplalnt htrbln that BT "resides” 1n new Jersey




.,

{di.e., is a lew Jersey corporation), thus Waklng that por—

tion of Sectibn_l4ODTinapplicab1¢, The Foundation then,statés

in paragraph "6" that BT is "infringlng“.inathis Distriéttﬂ

Nowhere -is .there an ailegatién that BT has “a regular and

_escabllsned place of DUSlnﬂss” ln thlu Distrlct.' The Com—

-plalnt was'urawn oy abl; counmbi 1 kx oW :uLL Wtil chat

tnls was not a ploper court aa Lo ET.' Wnen;t oy news releases

' ware wrlttun, 1mmedlatuly folthlng Lllln of;tne_sult, 1t

‘-was,:therefOre, Known full,well..hat'the patentﬂsuit was not:

properly brouant in this ulstrlct.

It is not as thouqn an aliecatlon was- nacze with
an argumént df proper venue on the facts. There was not
proPer venue and none was pl ed. ‘Qhe.CQmp%aint_on i£S
face snows;lt-to ba a court actlon br@ught,mérely.to.allow-
wide_publicatioﬁ-of such-an_éction,in_tha tﬁade.
| “As such, this is a baré“faced and:blaﬁant act of
usxng the OfflCLb of this Court to further the ends of the .
Founuatlon and lt exclusxve_licansee 13 thexmarketjplace.
Tﬁe act .of filing such a Complaint_is a'travésty ﬁpéﬁ»géod
taste and proper conduct inftﬁe'ciidumstanc¢§3and-an:act
which it is believed thiS.Honorable;Court'éhould noﬁ
countenance.,

" In the:spécific instancefof;the BTﬂ&istributorm

customers (Sacramento Electronics, D. Ex. 43, and Main Line

f

‘Cleveland, D. Ex. 46), the rccord shows that this litigation




1

tactic of JFD and the Foundation eminently well succeeded
since BT,. following receipt of this Jrd news release material
by ‘the customer,

‘Meould not se ll our: antunnag to thisaccount"
(T; 838). ‘ :

The CDntGYt in whlch thlq JFD cqﬁpalqn was carrled
-:dut,.mpreover,_is ;mportant;to thesg 1ssues., Mr. Blonder
?teﬁtified"that distriﬁutormcﬁstomérSwalso repo:tedybeing
_tﬁrea£§§§d witﬁ”sﬁit "By J“D and the Unlver sity ofhillindiSf 
?éteﬁthqﬁndation“'if the dlutrlbhto ﬁwere to'tékeﬂén_qﬁr;”'
line".  (T. 781-2) -
mnat he was aware that such threéts were in fact
fﬁadé §§:suchtdlstr;butorécustQmars-was, 1ndead -conceaed by
mr; Fiﬁkelfdf_JFD.himself'aﬁ D;-EX. 42, p._?éz
.ﬁﬂf-rAreiyou awaré‘ﬁhatfsélesmenfahd'

di¢tributor5'b& yours have made.
tnese comnﬁnt S

s

filee., Mif thev=handled anyone else's line of log periocdic
antennas, tney wouldébe sued"]-

“A. It wlght he they have made then.
This is the normal kind: of selling
that goes on in the field, not
just this one.” g

- Surmmarv As To The Litigation'Campaiggﬁ

The: above descrlnad ;rylng of lawsults in news
-releases and thc prass and use of the same to coerce BT‘S

-cu tOﬂaru,'couuled w1ta the 01rcu anceq of dellbﬂrately'




brlnrlng tdls suit agalubt By with the knowl&;ge f lacP-of'
‘jurisdiction ‘and from-theiproven‘puryose*bf notifying'BT‘s'

‘customers, is another cog in the overall plan of JFD dxpro-

perly to prevent competition from BI.

Tne use of false paucnt numbers in. tue advertlslng,

'_know1ng the advcxtlsed LPV antennas (and formula) noL than

P

to be- covered by tha c1tea patentslandsw1th the,lntentfto

‘dlssuade cuscomer From purcnaSLEg log re rlodwc televxslon

7

antennas From any comoetltor of. JFD has been dOLumented above1

Bub JWD dld not juut use tﬁese 1mpr0per patent marP—

ings in auvartlsements.; WMr. Pinkel aamlttea;-a; ux.-éa, p. 28,"

that the patent numbers WQre placed on - ‘the bdkes ianhich'

~the antennas . . .. werec shipped” and which bvery alsLllbutor

‘and home owner sees. and- uses..

-Thisrwideneda oﬁ course,. the_scopé-and,effect of

this tactlc, palt;cularl/ as coupled with the threats dis-—

-_cussea';n the prbced¢ng uectlcn of this brlex.

4. | THE PROCURING OF THE HAYES RiiD czxpmm PATENT

It will be recalled that JFD;in'its earlier 63

ads had mis-mdrked its Mayes and Carrel tjpe LRV~ 11 and

‘other'similar'anténnas_alth Uropq matcnts, presumably bef-'

cause the Mayes and Carrel patent bad not issued.




_ oid V dl@ole.

Rl i e e

It was the Fbuﬂuath“; howevax, that was prosecut—

ing. the Na ves an& Carrcl natent apoll aLLon (Do Tx. 12,

lcenter of cover page).

'Duriﬂérthe nrosécution.af th\'xayes and Carrel

™~

application,‘tpe LAamlnhr (U. Ex. l“, P u) took tug pOSLthH'

&

that "V snavo d ipo 135 t‘ﬁve walh-kr'rn before ".l:‘zlis E'Ll ca~

tion, theru was no anentlon ln ﬂ~od:?. ying the Isbe ll aqtgnna

- {as taugnt in’ an Isbcll IRE Da§er-df av,; 1960)_to~use this

PR ¥

(ounsei for the' Foundation thercupon prepared an

'_affidaVit'(DQ BXQIlZ? P 310 and 32) in,Whichfthey-had Dr.f

ajes (dna not “1. Qarrel)-vwe XY tnat he had nade tne 1vanw'
tlon before thc uav, 19601Amllcatlon date ‘Qf thistRE Iishell
paﬁgr,

The effect of this was te force the Patent Examiner,

'who only k,ew about this May, 1560 paper describing Ishbell's
S WOrk an&-dié not know of prior pavers, such as the University.

Lof‘Illincis_publishéd reports, to withdraw the Tsbell paper

as a reference. Without Ishbell as a reference, the Patent

Examiner had to withdraw "the rejection on the Isbell re-

‘ferenc““ (p; 44);-aﬁd the paténﬁ was allowed.

But' the re cord shows tha t at the time of execution
0f tﬂis affidavit on May 18, 1964, Dr}”Nayés_had been .

thoroughly‘familiar with prior reports published more ‘than

 0nc year Lefore: nls Sc stember 30, 1960, application filing '




date, which prior reports shOWed'thie same.IsbellmdiscleSUreV'

of the May, 1950 article that had been cited by the Examlner.-‘

In- fact, Mayea_had sxgned ‘the publlcatlon, Research

: Studles on Problems Related to EC Antennas,.Report Mo. 2 of -
. the- Antenna Laboratory of. the Unlver51ty of IllanlS (D. Ex.

"_8),_March 21, 1959, admlttedly dlscloelng the Isbell dntenna

dlsclosure.. Mayes also, in his s;gned dlsclosure report

(D. . Bz, 10} descrlblng hlS alleged 1nvent10n of thls very

] Mayes and Carrel appllcatlon, c1ted the further publlcatlon g
”of Isbell "Log Perxodlc Dxpole Arrays Antenna Laboratory.
'_Technlcal Reyort Ne.-39, uune l 1859 (also in® evxdence as

”.D Ex.’ 23 and contalnlng the same disclosure as the later

IRE artlcle c1ted by the Patent yamlner )
Not only dld bayes Lnow of these Isbell publlcatlong,~

merecthan a year before hls appl;catlon flllng date, but

~counsel for the Foundatmon were also apprlsed of the same~i
since they fllee the Isbell patent appllcatlon 1tself and

'recenved the Mayes and Carrel 1nvent10n dlsclosure, D. Ex.. 10

'Certaxnly counsel?knew of these earller‘publlcaw-e

" tions which. Mayes could not have sworn back of to remove

Isbell as a'referenee-and*WhiCh were'in existence'mOre than
a year before the Mayes and Carrel flllng dates. Indeed,

Patent office Rule 131 under whlch this" Mayes affldaVLt was.

-flled (D. Ex. 12, p. 31) specxflcally excludes the filing

 0£ such an-aff;eavit.ln_these c1xcumstance the rule readlng;‘
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in‘part, as follows:

~"Rule 131, Affidavit of prior invention to: -

. overcome cited patent or publication.-:(a) - When
~any claim of an application is rejected on re- = .
ference to a demestic patent. which substantially
shows or describes but does not claim the rejected
_invention, .or on reference to a foreign patent or
to a printed ﬁublxcatlon, and the applicant shall:
make oath to facts showing a completlon of the in-
venticn in this country before the filing date of

: : the application on which the domestic: patent: dg-

. ' ' sued, or before the date of the foreign patent, or -

' © before the date of the printed publication, then -

-+: . 'the patent or publication cited shall not bar the .
e grkant of a patent to the applicant, unless. the-j

Yo" dateéof such patent or printed publication be

‘morxe than one jnar prior to the date on which the 7
appllcatlon flled in thlq countrV.P_*[empha51s'
Uaduea] _ f R

ihe FOundatlon 5 procurlng of tbe hayes ‘and Carrel
patent, in purgnance of 1ts EfoIL to c;ve J?D furtner ammuni-
~tion agaxns; competltlon in’ the market place, was thus
effecteu hy an entlrely mlsleaalnc affldaV1t, elther nrepared
. wxllfully oxr Lhrouch groos and wanton neglect, perpetratlng .
a fxaud on an Patent Offlce. |
Thu 81gn1flcance ot that fraudulent afFldaVLt ig
all tae more pOLnted out by the testlmony of Dr. Maves in .
_tﬂls case, aamlttlng that he could not swear back o{ Isbell s
i:nventlon, and thus the‘Mayes and Carrel patent would never '
have.been granted had the Patent Ofﬁ;ce been properly lnformed:4
"0, Is it . not the fact that the structural
: difference between the antennas of your-.
Mayes and Carrel Patent in suit, Plain-
Ctiff's Exhibit 20, and the antenna of
the Isbell Patent, Plaintiff's Exhibit

1, is the bending of the strazgnt Isbell
dipoles into V's?
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A, Yes..

"Q. Do you agree that the invention of .
thé Isbell Patent, Plaintiff's Exhibit
1, was completed hefore you and Carrel:
:eade” the -invention of your. patent,
--Pla1nt1ff ‘5 Exhidbit 202

"A.  Yes.” (T. 650)

-y JFD,CAMPAIGN.TO'RAID_KEY BT PERSDNNEL“

-; Tne record shows that Jerome Balash wae the';
“oeuanLZer of Blonder—ion«ue 8 complete entenna bu31ness ,a._Q fe
"from'the“marketlng standpoznt“'(T,'lG73) and later'product3
 manager in charge of antennas at BT (T. ?65), and, follow1nge
the flllng of thls sult, ‘was "aSSaned . ;‘, to personally
.1nvestlgete" why the-custqmers.were.not-purchasihgvantennas;
.inclﬁéiﬁg_the ﬁhreets.oﬁ 3Fﬁ-(e;'7ss~i; 1082-3) . )

7Thoﬁgh:then onvnoticeafhet BT waS'trying~to'join

3FD in thls 11t1gat10n (Notlon to Dlsmlss for fallure to
jOln JFD as party plazntlff motion- to join JFD as ceunter—-
claim defendant) 1n'the nidst of Mr. Balash_s investigation .
of custeﬁerS'anéJJFDethreate”te.the same;-mt;.Balesh~Qee
hired by JTD. | | o

. The day ‘aftér Mr. Balash left, Mr. Blonder (T. 770)
searched for-BT'e'files of Mf; Balesh'e correqundEnceewith
_.the customers and couldn t find them. | |
 $r; Gllbe?t and Wr..helhoskl of BT were. also uneble,.

- after Mr._Balash 8 departure, to flnd Lhe BT flle contalnlng
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These are the very reporta relatlng to the acthltles of JFD
:1nvestlgate for the purwoses of thla counterclalm""
' the BT - IBW renorta endlna hprll 30, 1966, glvlng breaﬂdown*-r
'*ofzcusnomers, addIEqses and-vroducts'vold disabpeared at-'

'the time of Mr. Bala h'ﬂ depdrture for JFD (T 1059-60) .

:aS'the-BT salesvreports and~a list of all aCCounts and what -

'_correspondence also was-mxsglng'(‘ 1061 2: T. 1073).

-provihg'this cbunterclalm}'m1551nq:follow1ng Mr. Balash’s

“departure for JFD, but’ the trial recoru‘shows that testlmonv__

‘threats from JFD could not be elicited fromﬂnr. Blonder,

- gince counsel could not ‘prove Mr. Blonder knew the customer's

. ﬁas.present during:that;telephone gonversatioﬁf(T,,:bcttém

Mr. Balash s reports on the customero {T. 1052—3, 1073}
in the market place tnat Nr._Balaah had been asslgned to '

More than thls, Mr., Gllb“rt testxfled that one of

. Mr. Helhoskl cha?acterzged these mis q1ng3BT_recq¢ds

was purchased from BT (T 1072)
Both Mr. Gllbert and Nr._Helhoaxl further testlfled'

that w1th Mr. Balash s deoartdre, ﬁr. Balaqh s lctterbook of
‘JED‘haS dffergd_hot_oné_wpxaﬂof_explanatiqngin_

this suit!

Hot only wer S8 these customar recoras (cru01al to
as to cu°tomer e reasong for not buying BT's antpnnas after

voice on the telephone, which he did not (T. 836~840).

Mr. Balash, who had the contact with customers,
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'f port°"'to Br. Glluert of?

p. 838) ~ but he was long since in.the*JFD camp. {(The

others present, Mr. Gilbert and ¥r. LELHOakl, LeStlflEd in.

their dEPOoltlonb of lack of" rCCOllCCtlon of - aetalls - T.

1050-1; 1061-2; 1066).

dote,_also,-that'itnwas Mx,_Balash”whqidid,thé

w3 L

tho £ivst-

:f:h:

lnvect?ﬂatj‘g,]ha ;"hnowiedﬂé'aﬁ&

.u“#JFD had thrnatened tT

L

: customeru with sult“ ' (T.;1048%9, 1052)“_ur. }elho"kl of

BT als& detlvcd hls ln;ormatlon on’ thls matter from

Balash (T. 1065—6 1669)

.And-ﬁhe~recora Qhowq that the cusfemers.them elves,

-~ as. the courto have real¢zed is genurallv true 1n theqe

cabes just r;fua on. faxn of ceaslng to be cuSLomers, to
tbstlf"-" “*o gct 1nvolved” (T, 33)
ﬂThus,_Mr. Balash‘s3léa¢ing.for JrD during his

invéstigation for BT of the activities of JFD in the market

place ﬁhat'ware hanpering BTfs7ant¢nnahprogramuand_the

attenpt to get ekuence and te¢+1mony_from witnesses,'nOt

only 1ngureu-theusales actxv1ty'of tau LT anhenng_pxovram,-
but fruotratea the obtalnlng of ev1ccnc for thls-sult.

The Balash aepdrture aﬂd the n;ssmng records were,-'

. indeed, almost bhe coup de grace to BT's posalble pﬁoofa,

except fox the luckv saving=of.a few documentS' such as'

D, Ex. s 43 and 46 that @upport the- oral tastlmony

But JFU was’ not content thh hir lng 3ust Mr. ﬁalagh.'

In the heat of th1s lltlgatlon lavt summer and fall, w1th the:

e by e vy

£ p




_case set for fflal JFD hlroa thrce cthexr BT.cnglneerlng
employees:--two.englneers, Mr. Eduardo_ﬁlesandro, the
prOj&CL englneer in ‘eh arge of . . .maﬁtexﬁteleviéion antenna .

uequlpment~dLVLs&on" at brﬂ(T;'77849},‘Mr; Abfaham-schenféld,

.co—znventor of the Blonder~$cnenfeld patent in sult in thls

countexclalm,_and one iamoratory assxbtant, ﬁoert mannﬂed“*

The hlllnq of Mr, Schenfeld, justwasﬁtrlal had
'-been SEt, 1ndeed deprlved BT of the - servxcea'(and
-obvwously, the rellable tevtlmony and loyalty) of the co~
'lnventor dn its omn patent in Sth against JFD! |
| he record ohOW“ how hampered BT was in 1ts proofs.

(and what lﬁ;erference thls caused thh the processes of
thl& Court) as a result of Lhe hlrlng away of. co- lnventor
- Schenfelde__Mra-ﬁlonder testified (T.‘755~6) tbat hr.
HSéhenféld maae'the pérfofmance-tests oh the JrD antennas
~charged with 1nfr1ngament, and Hr. Blonder. had no knowledge:
.tnat quallfled hﬁm to te=L1fyl And"Mr. Schenfelﬁ was now
in the enemy“ camp, | |

hBﬁt even-this~was.nct.enouqh in the campaich-ﬁq
prevent Bm‘s-emergence'in the aﬁtenna.fiel&_ﬁn&ﬁtﬁ”hinder
the BT proofs in thls 11t1gation. | | |

On tne eve or the present trial, JFD even lured

away tHL West Coaat .sales repzesentatlve of BT, Mr. Graham

SlS on (T 779-80) .
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Is 1t any wonaer that B%'s. bu ness deteriorated

~ 'lfand its valued Vice Pr 1dent,-ur. Gilbert, had to be.leﬁ”

6. iﬁE JFD CAMPAIGV -T0 VORCL CUSTO&TRS TG PURCWASE FPOW JFD

 As beforﬁ statua, Jr. Balash g 1nvegtlgatlons, re—

° .ports and recozdu relat lnr o the abeve, bgforu he lext Bm'

> ]employ ana went OVhr to J“D, are 1ot avallable.;'

ducn of the 1n¢ormaulon of pr. Gllbert and Mr.

T

' ﬁelhoski_relau1ng'to_thmsvwas cbtalneaidirectly from'ﬁx.  
Balash and hi 8 anLStlgaLlOHS (L. 10&8 ~9; 1052;11065;6;.1069i}' _l;
and tne_cusuomers ]uat rafuse "to gct lnvolveé“:in.ﬁhis : o :"g
lit_i'g.ation-*(-?-i. 1.543-, 1082) . o '_ |

Though grievi@ualyéhmaced by all these.acts"and

cawpalgna of JFD, BT has baen almost palaljzeq in try1nq to

prove. certaln a::pect.a of ﬁtb countercldlv‘ for unfair com-

petltmon;andfantltrust Vlolathn“sy the loss of kéyﬂemp10yééé~

'.andﬂrecordsa | | '-

| | Fortuhatelv, hovever, MI.LFinkelh executive-vicew. : i -?

pre51uent of JFD, was vnry candid in hls ﬂepOSltan, D.-Ex.' 7-:- H

42, as'to the JFD tactics w1th dlstrlbutqrfcustomers, : : ._-' ;
On Pdge 73, ¥r. finkel conéeded that BT and JFD-. |

have a competlt1Ve line of convertera and alelflerS that

_arc need w1th anttnnas 11 rﬂc01v1ng syétem 3




"Q.  Was it the fact, to your. knowledge,
- . that Bleoander-Tengue Laboratories
~ had a competitive line cf converters
~and- amplifiers? '
"A.  Yes, of course.”
Hr. Pinkel aloo concedua tﬂat JPD s convarters and

ampllklers are not covered by watents, p. 75 ~61 “On the

g ex1stlng'11ne,'no.

'.Mr..Finkel furtﬁer admittﬁd}fpm ?344,jthat JFD's

ualesmen and dl erbutoxﬂ stre i that the JFD“antennas

".‘
PR T

__»”are covered by» atent@ of ‘the UnlverSAty
L CE Illinois .Founddtlof" L

and that JFD lS

o

“the exclu51vm liben see undﬁr those patents.
As part of wh '”r.-kln cl characthrlzed as the

normal selllng"'by JFD gdle an Jnu dlStllbutOlS, he con-’

céded that they_aISO'mlghﬁwmake'statements\to a potential

'_custarcr that if such cuvtower

"handled anyone e ge's line of log perlodlc
antennas; they woulu be sued.”

AEnd further as'to*this "norral selllng“ o* streQSLng-

‘the antenna patents and the pOSSlblllLf of suit, he frankly

conceded that JFD Palegﬁen try to tie in the nonhpatented

'-conv rcers ‘and ampllflers oF JWD, as well (p. 74«5):

"Q; And would vou acknowledge that in connec~
“tion with th;g_normal selling they at the
same time tried to persuade the customer

to. handie your antennag and your line of
_converter ana boosters ?
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"A.  Our salesmen arc alvays trying to  sell
all of our accessory merc and1ﬂe along
vith our antennas . . . o

* ',w" ®

- "Q. - ‘Do you know in.connection with these
ustomers that handle your ‘entire line, -

whether the distributors tried to per=
suade the customers to handle only the

‘;_JFD line of products dnd rct tﬁoae of
“khe COAudtlLOIﬁ

“A. . You are talhlng of dlstrlbutors pcr—

3 .suading dealers when you say customers?
B :.ﬁy'Q_.. Y@S. L o : L
A, This, again, is par for the course, be-

~cause all distributors are trying to .-

. get the dealer convinced that the pro- -
4 duact they are G“lllﬁg is better ‘than
anjbouy @lse 's.

3. Ba 1L is Lonventlonal for thum to say,
: to try to get thie dealers to handle :
only JiD antennas, converterg, ‘boosters?

'"A;f Théy try,_but too few-succeeﬁ-"

bndex ‘mention of the antenna deean and threat of

- osuit 4f the dealer handles-anyone-else{s lpq peripéic antenna,

thus} JFDradmittéaly,tries"tomget customers to purCHaselits

unpatented converters and amplifiers to the

competition.

exclusion of

ThlS practlce was also verlfled by Mr.”Helhoshl,

who testlfled that he received reports that customers re-

celved the 1mpllcat10n rrom JFD tnat JFD would not sell lts

patented antennas to those who did not purChase JFD's converters‘




and aﬁpliﬁiers or to those who*@urchasad 5T equipment (f.f
N 1070-1; 1067- 8)
| mr. Glluert 51mllarly teatlflea to oral customer-‘
ﬁeports ofHJFD salesmén_refuslng-to.gell'JFD antennas tofBT.
'cﬁé£6mérs Whénﬁthey-Eouaht:BTIprﬁq#cts (TQ.lOSG-Z);w -

L oMr, COﬁn slmllarl testified, with ngm;s of 3pécific

customefé; aS Lo JFD s tle—Ln sales.ﬁéllcy (”"1044 1046)
While the_abOVer_except_fqr-tng.frankqumlss;ons:
',of MrQ~“nr;el are nbtx£hé-étrbngestﬁOf*proéfSQ.théY-ataleasf}“
in the llghh of %r..Bala:n S JOlnlnq of JFD -and the slmu1— 
”itaneoui'dlbapfearance or recorda,-ana ne presence of" at
.least soneaékittbn cuotomer communlcatlona relatlnq Lo JWD
-Lhreat {Do Exe 43 ana 46) constltate some plOOf of chese
1lluga1 act1v1t1es of JFE=,  : | . |
ﬁecause of the Lruth o£ thase acthltles, Jrp has
 chQ en. to rwmaTn abso*uu ly ;llent and has -of;exed nqt one
-_word“on:explanatlon; Itfkept Hr;'Balash and any"explanations
a#ay:froﬁ7this-court: and it carefully Limited the scope of
CoMr. Flnkel' appaarance 8O that he coul - not be queqtloned

on this: sub]ect mattar.

The Foundatlon Is Not A Mere Licensor

\ : : The Foundation has tried to maintain a posture of

aloofness to the activitieégoffJFD,finsisting that the Founda-

tion is only a licensor.’




"the FoundaLlon in 1LG .aévcrt13i1g mac“er-u?

_But'a mere licensor doss not_permit“iﬁs nameatO'

be usea for aavcrtlsln;, as distin hea from a mere men—

tien din a llcense_nOt;ce- The agrccment bptween the Founda—_"
tion andiJFD (D,-Ex,‘44.and 45)-proviaes;that.whileuthe .

- licensee shall not refer to tharvﬁiverSity_of-Illinois-ox'_'

-« 1
ks

except'wlth-the prlor wrltten authorlzatlon of Llcensor as

to such. reference" the aoreeﬂent SpeClFqullY proviaeg that

 sucn' autnorlzatlon w1ll not e unrﬁasonaoly thhhel‘“ '.Aﬁ&”
:fthé-fact,3és'demonstrateq by maﬁy oF tpe TFD aavertlsements
.befofé diéc&Sséd is- that tab Foundatlon lent its name_for

.a peiiéd_df alméstntwo years in the era 1963*6% whén BT was
"startlng to market ltS log nLrlOLlC antenna withcut‘ﬁestraint

. on tue false state ;&:_nts-maae by JED,

It was not until late in October, 1964 (D, Ex. 42 -

. )

B-104}) thaﬁ.the_rewwKitlng-ok.aavertisements_was insisted

ugon . by the FPoundation; but by;this tumﬂfthe damacge had been.

done to BT in the market place. -
tﬁr. Blonder testified that though the Blonder~
Tongue log perlodlc DART antenna 1qtr0quced in late 1963

] Y

met w;th 1n1tlal suCCess, tne dlstributors wzthln "a few

'mdnths”-refused'“to take on our line" under threat of suit

by  JFD and the University of Illinois Patent Foundation®

(T. 781-2).




It is also not the role of a ?mere licensor® to
issue news releases announcing. s uit agalnut compe+1tors of
the licensee (such‘'as D. Ex. 43 - XBéc; D. Ex. 46 ~ AB5b)

and. to authorize the mailing of such_news releases to

'cuStcmers of the competitcr of the'licensee; such authoriza-

_tlou by the Founuatlon haVlnﬂ buen rpLLLilbmilV eséified‘tc

- by MI . F*nkel dt ) nx¢‘42;.p; 78
It is also, of course, not the rold.cf.é\“me;e
licensorﬁ_toltry to obtain patents'for.use as WGQOOnS'EVQa
. li¢én$ee thrbuqh any means, foul or falr, in tha Patent
:Office;‘spécific’referénce being 1 made o tba 1wpropfr con~
duct in_the:filing of the Iaveu atff aav;t that cersuaaed_;
-therPatﬁnt'Officé.to gr;nb Lne Nayvé and Carrcl patmnt.
Immediaﬁely:ugon“thé ssuance o£ tha atent tp 1icensee
]jFD,fwidély-using the-héme.of the Uni Verbltv of Illln01
,promln@ntly auv;rtlbe& tncllssuance of: the patent to the
lgetrlmcnt of BT as prevzously discus séé in-connection w1thz
D. Ex. 42, B-4 and ?—ia. | |
That at least JFD céntempdraﬁedusly.consi&ered tﬁe

fbundation to be more than.a_mere licensor is-aiéq'eﬁident.
from the cGrrespondénce between JFD.and.the:Fohndation_re-
'présented'by'thé 12ttefs,:D; Ex. 42 ;_Bﬁlll and'XBlz;7lzé. 
In-the'former‘letter, Mr. Finkel expresées the-view.thét'in

JrD's roldtlonshlp with the Foundatlon ”The.Univarsity must

- be prepared £0. support thelr 1xcensee against tactlcs of the




likes of" a competitor; and that-the.Foundatioﬁ]was uheg_'

lecting the'responsibilities-of-a liCensor to a licéﬁsge,

“as well as our mutual benefit in establiéhing a stronger S

jpositicnxin the antenna market to sell all LPV antennas”

'(emphasis supplied), In the'latter document,‘Mr‘.Finkelf

'-further empha51zed that the foundatlon lS not a mere llcensor

in thg folloWLng terms

MAls0, when the Foundatlon dec;ded to com=-
' mercialize on some of its developments;
‘the decision necessarily entailed at least
a partial entry into the commercial world
- where advertising and the explOlﬁathn of
ideas help to’ produce 1ncome“ :

Cand Mr. Flnkel remlnaea the Foundatlon that'"the 1icense -

agrecment enVLsages advertxs;ng. Lhe DaLlC OperatLVe

pQSltlon_ls that- authorlzatlan“w1ll=ngt be unreasonanlyl 

withheld"®,™

BT has- been mortally 1njured by the cawoa;gn of

-..the series of ‘acts: of JFD prev1ously outlined. In some
-of-these_acts, 1t has been shown that the Founuatlon has_

actively partic1pated- and in others the Foundatlon re-

mazned SLlent over a long. perlod of time and thus gave

tacit approval to this overall plan’ ofgunfalr-and 1llega17

competition;' | | | ”
- The Foundatign ciearly was-noﬁ*just a mere alo6f

licensor.
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‘Summary Of The Law -

. The cumulativé result of the actidns by-the dounterr_

'7cla1m defendants was. wrongfully to dany Blonder Tongue an.
_opportunlty to comnete for log perlOdlC home - recelver tele—'

_v181on antenna bu51ness..

It is well establlshed that both unfalr competitlon
and antitrust vmolatlons may be made out . by a series of acts

each of Wthh in ltself mlght not constltute a serlous wrong.

In hobe, Inc;gv. Dempsey Pumﬂ Co., 198 F. 2da416 CA 10 1952,;7

Kobu had acqulred a rlghts in a group of patcnts relatlng to

'hydraullc pumps. The court held that the mere fact of crea—'

tlon of the patent pool was net illegal so 1ong as the pur—--

'iposes-forﬁwhlch-lt was;gsgd_were leglt;mate.: Howevgr, Kobe
had folldwed a-?attérn dfﬁééquifing éll iﬁnortant péﬁents ;.

. inits fleld and pursued 1nfr1ngement actlons against -
_Dempsey fGr the. pr1n01pal pu&pose of furtherlng its monopoly
and ellmlnatlng-bampsey‘as-a competitor and-the-Court-of

' Appeals held there was- support for the Dlstr+ct Court S

- flndlng of an antltrust v;olatlon.

To a similar effect 1s.the'decisioﬁxof the New

York Court of Appeals in'EIéctrolux Corp. V. ValfW0rth, inc., 

_et‘aiylrepofted at 123 USPQ 175.(1959).(co§y attached);5

where  the Court said:

- "It is, in a sense, fruitless to examine.
each individual step in the scheme for action-
able wrong. They are sc dependent upon one E
“another that one can only say that its entlrety '
is an unfalr method of direct compet:.t:.on° -
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-Unﬁair'cdmpetiticnsand apﬁitrust.oftenarésultr.
N " from the same actions.. One commentator expresses it as-
'follqws:

"When, of course, unfair competition has.
an anticompetitive effect as in restraint.
of trade or monopoly, the antitrust laws .
- as well as tiie law agalnst unfair . competl—
tion are concurrently applicable." - (Call~
mann Unfair Competition xlaaamarxé'and
HMonopolies, Third Ldltlon, oec. 15 lc
(Volumb 1y po 287) ' g -

: UnfairZComgetitionf_

Unfalr comnetltlon is a looqely aeflned concept f
and has been aeacrlboa Ly Callmann (thbd above) as follow

“violation of tb ’rulms of tbe game' is
. the essence oOf Lnfalr competltlon and it
" is the nature of the competition that
datermlnes those rules.” qec._ (Vol %,
p.e 1) : :

. "Though the wrong stems out c¢f the viola-~
- tion of a code of equitable conduct rather
‘than injury to particular valuss; the vio~
“lation of related duties rather than the..

infringement of particular riglits, the
violation ofrights and the injury to values
~are evidentiary facters which define the -
extent of the defendant's wvongfulconduct
The latter's intent or success in divert-
ing trade from another may be.shown by -

such acts as his imitation of the plain-
tiff's trademark, his betrayal or: unlaw-

_ ful obtention of plaintiff's trade

~~ ' - secrets, interference with plaintiff's

. contracts, slander of plaintiff's reputa-
tion, etc. ‘Phe defendant may also be

- equally chargeable with unfair competi-

tmon if ‘he has falsely adverthed, or has




- s0ld his product by’ merOPer means (1 e.,
- lottery or below cost, etc.) even though
thege acts bear no direct reference to-
the plaintiff.ﬁf Sec. 2-(p;“25,'26)3¢

in Rover v. Stoody Company, DC WD Olla. (1961}, 192 :_

3F.jSupp;:949 at- 952, 953, Chief Judge;Cnandler discusses the

general scope. of unfair competition and cites several cases

and commentators with-regard to the general principles.

ralse or overstated patent nark11q ha s.lonngeen_,

_recognlzed as an act of unfalr competltlon.;-mhis'waﬂ one

aspect of the. d301310n in hobu v. Dempsey, Vhere Kobe qave
wide puDllCltV to: the number of patents whlch it owned and
“they were useo to the llmlt in 1ts attempt to stop Dﬂmnsey“
188 F. Zd at: 424
.In'the-SQVenth-CirCuit'.Jﬁdée'Evans.criticized
plalntlff»appellant for mlsre;resentatlons concernlng non-
existent patent protection, and refused to enforce apncllant'

trademark rights, because: of the unfair bus 1ness practlces.

_Perfect1on Mfg., Co. v. E Colewan Silver's Co., 270 F. 576

(1921), ca 7.

- CIn Anqel Research, Inc. .-PhoﬁdvEngravérs;Research,
;EE,{ 223 F. Supp. 673 (1962), DC-ND.I11., Judge Perryfheld
that the actions of Photo Engraversg Reseaxch, Inc. in attr;but~ 

ing to a patent a seope which it did not have and in threaten--

" ing members of the trade with the patent, were, factor in the

-c:eathn OE a mon0pqu, Photo:Engravers Research{_lnc,.had'
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'_also mlsused the patent by refusxng to sell allegedly pat-”
~ented materlal to certaln customars who wouldn t ]Oln the

'rasearch -group.

In anocher case 1nvolv1ng counterclalm defendant,.

'JFU, tne bnluea States blatrlct Court for the nastern Dlstrlct '

of tew Yorﬂ ncla ai;egationb d* ialae LberbLntuLlOna by JFD

 wibh-1L puct to thelr antannas and tnose of another antenna

manufactu:eq stated ~cause. -of act;on soth under the Patent

Law,&35"5'sfc; 292 and ectmon 43a of tne Lanhdm AcL 15 U.S. C,'_' 

1125a;. Channel Aaster Csrp._v JFD E;ectrOnlgs Corp., 260 F.

Supp. 568 (l966), DC ED NY.

-The ev1aence w1th regard to. false aavertlalng and

 maLk1ng is clcar. Tnerc can. De no. questlon regardlng the

_appllcablllty of ;he 1aw.

Publlclty w;th regard to suits for patent 1nfr1nge—

“ment and threatS'of such’ suits have been held ‘to constltute

an act of unfair competition. A case in the Seventh Circuit,

Panay'ﬁbrizontél'Show:Jar Co; v. Airdor Co., 1292 F. 8583(1923);_.

.CrlthLZ&Q the pub11c1ty given to a’ natent and a sult Whlch

_ha&.heen filed ‘but not-yet ‘heard. Judqe.Evans saiﬁ (p. 859):

“The practice of trylnq sults in newspaper%.
oxr ¢irculars, in order to scare or daunt
competitors, Is pernicious and apparently
growing. =~ While'courts:are always cpen to
protect patentees or manufacturers who have
established 'a business which is being unfairly
assailed, they cannot pérmit ox sanction the




use of the court's name, in advance of ad--
judication (or falsely after adjudication},’
to harass or cbstruct a rival. A patentee

- who resorts to such practices ‘comes into
court with unclean hands, and on that. ground
alone will be denied the rellef to- whlch he
0therw1se .might be entltled

To a151mllar effect 1s Maytag Co, V. Méadows Mﬂ;.

gg.}'35' 2u 403, Ca 7 (1920); wncre Juuge Llnul€y, opgaklng

for tht_uaurt of nppeals, commentgd on the mlsleaalng and

”erronooua chargca made by patentees representatives which |

.hau LhL result of cau51ng prOSDﬂctlve customers to h681tate 3

or refuse to purchase Lhe accused machlnes.- The Court found

tiat appellee had been‘putito greatﬂéxPGHSe'iﬁ cbunteracting:

the propoganda of appellant and that he was entitled to an

injwiction and damages.
H. A. Toulmin, Jr., in Patents and the Anti-Trust
Laws of the United States, 1960, says:

“sMass patent litigation and the sending
of notices of patent infringement may be re-
garaeu as evidence of unfair commetition.
This unfair competltlve method is aggravated
where it 1s: couplcu with a general attack on :
a trade, both Ly patent notices and lltlgatlon.
Vol. 4, page 696 Chap. 23, Sec. 23.1.

See also Gerosa v. Apco Mfg. Co., 399 7. 19, CA 1 (1924);

Robbins v. Petersime, CA 10 (1931), 51 F.2d 174.

' The hiring away of key eniployees has been held to

be an actionable wrong. :In_§ugar'Creek_Creamery COmpany:v.

Momence Milk.COoperative Assn.,ﬁDC'ED Ili. (1947), 75,USPQ

193 {(copy attaChe&), uque Lindley 1ssued a’ pre}lrlnary




iﬂjunctidn;té.restﬁain aCts.of uhféi:_coﬁpétiﬁidn; oné'
-factot beiﬁg ﬁhe hifing.away of key.émployees of*plaintiff
who ln turn 1nduuec thlra nartlbs who' haa conbracts w1th
tne plalntlff to or;ach tuose contracts and to refuse to

qaeal further witd jldlnblffo In ﬁhegpresent-case, J;D

hired away an ycogle in jid's

”tlons of brr relathL td tﬁﬁ arLéﬁﬁéfpuéiﬁé;é.
',ful'acts of JFD have greatlv lmpeduu BlOﬁucr Tongu@ s ah111ty.
:to coﬂp@ﬁeg in-the antcnna marlet ana havL serlouelv hlndered
iﬁs'p&epa:atlonifor&th;s-trlal. In d t'on to the[damage
doné-&efendant, these acts haVe ﬁad tﬁe' ¢t of fru§tréting
3ustlce Ly nreVenthg the . Dr;sentatlon tO.thlS Court of much

of the evidence of JFDfs,wrongqolnq,
Antitrust

ééVgral_of.the'aCts discussed aboﬁé aé'consti Ut~
ing uﬁfair.competitiQh-were performéé with Ehe intent and
_haa.the eEfect of rastraining'the partiéi?atidhfof others,; -
-includbng'BT,- in Lhe field of log 3éribdic home television
'feéeiViﬁg antennas ‘and as Such COnStlﬁdtt ﬂOnOrOllSth
practices. 15 U.S. C. 1, 14,715.

In fhis_connéction it'éhould'ba_notedrthat JFD
;as_deécribéd-itseif_as-“oné;of the world's iargest pxodp¢ers"

of TV antennas” (D. Ex. 42 - B-101); and as "the world's




largest ﬂanufacturer of TV and M anten1a"" (D. Ex. 42 - JG):V

a tatement uhlcu Mr. Finkel testified as "accurate” and

"true {D. Lx. 42, p. 22}. The acﬁivitiGSﬁcompléined Qfﬁif-

were,'therefoxe,-of the leading manufacturer and supplier
in the field and were-direbted against B7, a brand new-comer
to the commer01al antenna MdL\ets

Tne false and'ovérstated p ent marklng, discussed

above, and done for the ourposc of echudxng others from the

market, is an antitrust;viplatlon (Kobe,v, Dempgey, supra; .

Angel Rcsearcu Ve Lhoto Lnrravars QeSﬂarcn, sﬁnra).

Furthermore, the wrongful narhlng ‘of antennaa by
JFD with Datent numpars whlcn were admittedly 1na pllCdble

is an action in restraint of trade. Surgitubékaoducts_cbrp.

v. Seh 1011 Hanu facth?lpq Co., 158 F.'Sump. 540, DC SD WY (1058)

The tie-in sales admitted b JFD's ‘executive vice~
ple sident, Mr. Finkel, constitute an antitrust violation.

Carbice Corp. of America v. Zmerican Patents Development Corp.

and Dry Ice Corp. of,Aﬁerica;-ZGB-U.S. 27 {1931); Leitch

Manufacturing Co., Inc. V;jBarber Co.,lInc.,=302 U.5. 458 (1938}

Horton Salt Co. v. 6.,8 Squljer Co., 314 U.S. 488 (l9e2}

It has been demonstrated that mages and Carrel

3?108,280, the basis of-Ré;25}740, was secured by a fraud

on the.Patept Office, in the filing of a misleading affidavit.

The subsequent action of the Foundation, asserting the patent

-"43 -




in an attempt to_foreclOSQ_othérs'fIOm"manufacturing log

- periodic home televi sien rGCulv1ng anLennas is a v1olatlon

of Section 2 of tnm, Sherman \ut la U.8.Co 2, hal tex Proceqs

“Equiﬁméﬁt,_Inc._v..rocd?ﬁachlﬂéry & C' Plcal CorporatLOn,

382 U.S. 172, 15 L.Ed.2d 247, 86 5. Ct 347 (1965)

. COUNY III - THE INFRINGEMENT OF TEE
BLONDER-SCHENFELD PATENT 3,259,904 (P. Ex. 26)

o

‘-fThe'workﬁbfxthe-ﬁniVersify'bﬁ-Iilihbis.inflcg¢
-perloalc antannaq prucmdmu that ’LT-S Blonder and Schenfeld,

The‘wdrk of Isbell and Nayes and'Carrel' rémresanﬁedﬂ

my the;r patunts in- uUlt, ucalf with cubstantlally coplanar

'or cul“ns r arrays of dxpolas and- thelr spec1F¢catlons ana

clains are all so limited.

Blonder and Schenfeld disCovered, however, that

‘they could make an.array of two sets_cf dipole elements and
_sacardte Lnem *nto'bwo spa cad glawes thflCantlj to. overcone.

- Lhe L...c:nan;.ca.l :Lnotdblllty and. other acleterlous effec,ts '

4

Jnhe ent in prior log nerloulc Struccuras, auch as tHOﬂe of
Isbell and Aayes.and Carrel, and yet,-surpr;glnglv, malntaxn
log perloulc Oﬁeration,

"hume&ous tvpes of antennas have been
evolved for broad-band directive radio and
television reception including driven arrays,
Yagi-type arrays, log periodic linear and
v-type antennas, helical antennas. anc other

configurations.. The problems of mounting




such antennas upon masts for outdoor opera-

: _ tion or upon portable structures adapted for

) S . directional adjustment in connection with

' indoor reception have, however, long plagued
the art; the mounting and adjusting structures
introducing ‘ghosts' and other deleterious
eiectrical'FiéLd—p&ttern aberrations over. the
band. It is to the improvement of such mount-
iag structures and the minimizing of electri-
cal . interfering effects over a wide band of .
freguencies, including stabilizing of ougdoor.
“performance and providing for ready adjustf
ability in indoor performance, that the pre-

_ sent invention is primarily directed.”

- (Col. 1 of patent; ewphasis added)

e, . ® . . '7 * L i %

. “Unlike prior-art arrays, including Yaci
~arrays, conventional lOg-periodic structures -
an¢ the lixke filrst and secona pluraiities of
horizontal dipole elements 5, 7, ¢ . . . 11
and 5', 7', 9* . . . and 1ll' ‘are provided,
lying in corresponding first and-second
vertically spaced horizontal planes I and I
-containing the respective longitudinal. con-
ductors I and 1'." (toP of Col.2 of patent)

blonacl and bchvnf 1d further discovered that 1f

3

a.parallel wire transm1551onﬂline is carried necar the front

end Of the antenna ‘in a certain critical way, ‘it will, even

though' the paraliel.wire lina is of much smallier separation
bétween its 1ines than.the separation between the antenha'
plaﬁes,'do uhobviOus aﬁd surprising things; namely:
a. prLVLﬂt deleterious relative movement
of line and antenna that upsets or

varies the radiation receiving field:
and '

b. provide a surprisingly adecuate "match™
-of line~to-antenna over the frecuency
bana 0£ interest.




“

The critical way that Blonder and Schenfeld accom~
- plishea this was by:

1.. Rigidly holding the front end apart by
: an insulator 2 {FPig. 1 of patent) at
the ftwo connecting points 1'' and 1''?
at which the line is tole connected.

e et s

A

AR SEEE B o 1" (connecting point)
:;f';;_JQ;;~f:_J5/ d((' e e N e

-2;1(rigid;ih§u1éﬁbr)"

R | SN Yy g\lm B

(gdnnectihg poiht)-f”*

- 2: . Holding or supporting the parallel wire
line TL beneath the lower planme boom 1t
by means 2' mechanically COHREFtPG to

e e -!-h-a < inanl ni‘nl"wOOC)Ti B.S.:E:IlDl \J R U

B T TR L SR : Lol
o L

A

CETPE ST

: ' _ W.,,...-——"'Z (parallel—w:l.re |
—— D u';'g-supportlng

TL (parallel~w1re transml531on llne)'

3. Carrying the end of the parallel-wire
line TL from such means 2' around the
front end and spreading out the line




vertically to join with the two connect-
- R . ing-points 1'' and 17'' (this ingenious:
N a o ... technique apparently producing a transi-
: tion that effects the necessary "match”

froem the small wire separation transmis-

sion line TL. to the widely-separated -

- . :ﬁﬁtenﬁa]bﬁgms-l;lf- e e el

"’ e el AR S q:g/i;/,té.i QQ% aféiféi'”;QéJlihe.
: B A [ o “{paraliel=wl 0]

. . '_==£§£~a£:~9i;,% g@. N spread out and .

i- =X " connected ‘at 1"
. -+gﬂJaﬁ**"f“;ﬁiﬁLJ' R _/;;; B L
SRS | R/ ST L
:_:er‘

S _Insuriﬂg{the:mcunting at 12 .to the mast M
at a region remote from the front end of -
the antenna and near which region-a
further jnsulator 4 keeps the booms  at
the precise separation. o :

'i{{:g;?(fu;thg;ainsﬁlator:nearimésﬁﬁregibh)‘"_j. i

! (mast), -

! (mount (T ce
i region) } 1- S
f‘\ ‘
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The manner in whlch these elements are thus S0

- critically p051t10ned is apec1f1cd in the aaserted cla;m 5

of this patent folliows:

Claim- 5 app lled to Flg

‘1 of Blonder~Schenfeld Patent

a pa;r of rigid longitudinal cohductars held‘spaced a pre-

‘determined VLItlcal dlstance aDa;t in a VLrtlcal p’an

{1 and i 1n.P1g. 1)

first and second pluralities of dipele elements lying in

-corresponding first and second vertically spaced horizontal

planes containing the respective conductors (5, 7, 9, etc.,-
in plane of cenductor 1; and 5', 7', 9%, etc., in plane of

conductor 1')

the dipole elements *“tundlng f rom opposite sides and trans-—

versely at an angle to each -conductor at successive points

therealong with ¢ip ole clements connected to one conductor:

~r

extending in opposite direction to the corresponding dipole
LP L=

"elements. of the other conductexr (3, 7, 9 exﬁending‘to_the

right and 5', 7', 9' extending to the left)

the length of the dipole elements successively increasing

from one end of the conductor toward the other end thereof

(short lencth of 5 and 5' at f ree end and long length of

1l and 11' at mast-mounting end)




~means- for connecting a parallel wire transmission'line to~

the sald one.end of the conductor (the connecting means

1'% and 1''* for the line TL at the freé end}

rigid insulating means securing the said connecting means .

mechanically in spaced-apart relation (insulator 2 keeping -

connecting means 1'' and 1''' of respective conductors 1™

aﬁd 1 vertically_rigidiypspaced)

and confiected with means for supporting the transmission line
near the said one end (the insulator 2 clamping conductors 1

“and. 1' is connected with means 2'' depending therebelow fox.

supporting the transmission line TL near the free end)

and means for mounting the antenna at a region of the said

conductor remote from the said one end (mast clamps 12 at

the mast M, remote from the free end)

further rigid insulating means being provided for securing.
the said longitudinal conductors mechanically in rigid -
spaced-apart ‘relation near the said region (insulator 4 keeps

the conductors 1 and 1° apart near the mounting regiOn)'

the said vertical distance being less than the distances -

between the said successive points and less than the wave-.

:llengths_of the said band {the separation between 1 and 1°

is legs than the average distance between successive dipole -




elements 5, 7, 9, etc. and:less than the wavelengths of
the frequency band over which the antenna is to operate).

While the so-called prior art cited by the counter-

"claim"defendants_admittedly-shows parallel.boom_structures

(aS}_indeed,_do_the'Isbel; and Mayes and Carrel patents_thém—

selves in their substantially coplanar booms of Pig. 2 thereof),

‘none teaches eitheér individually or in combination or even

‘use with widely

At

hiﬁts at'this critical construction for
spa¢ed'bcoﬁs'and with parailél wire liﬁ;s; as above:set-fdrth.
| The Blondér—Schenfeld patentlshows {(bottom of column
4 thereof) that-'the_ Patent Office cited both the Isbell and
Mayes and Carrel patents here in suit és pfior.art: so that
the:iSSQance_Oﬁ the BlonderfScﬁenfeld patent constitutes.a

finding by the Patent Office that thié'was an unobvious

invention over the work of Isbell, Mayes and Carrel and the

other prior art of record. -

Infringement

'PerhaPS the best evidence of the.unObviouSnesS:of
this invention and of the significanée.of thé_Blohdér—‘
Schenfeld improvement invention lies in the fact that after
the BT DART had been introduced on the market, JFD completély

changed the design of_anteﬁnas-tg.incOrpcrate this Blonder-

Schenfeld iﬁ#enti0n e.and_this despite the fact that the




“hibit 10" (the'BT'DART) adopted the;wide-twoeplane'spacing

of the Blonder-Tongue antenna (T 653) . Mr;*Fiﬂkél also

. Universityjof Illinois-pibneeredflog périodiczantenna'in—

_ vestlgatlons. =

It 1s 31gn1flcant that desplte this 1ncorporat10n

-of the Blonder—Schenfeld 1nventlon JFD, atlll repre ents to

rthe DUbllC in its advertlsemonts that tnze antcnna the

lnventlon of the UnlverSLtj and JFD (D LA,-&E . B llG Lar

'emample}.

. Dy Ex, 42 ~ B-106 and 108 sho#s thelc0plaﬁar ¢on¥.

struction of the original. JFD antennas, following the Isbell

.and-ﬁayes'and-Carrel'teachiqgs.

'D. Ex. 37 and 27, 27-a ghow tne later adov»mon o*

 the Blonder Svhenfeld uonstructlon with the relatlvely w1dely
uapaced bcoma and *hg crltlcal tranqm13510q llna mou1t1ng

_ arrangement:above—desculaeq, as is rcwroduced in - the: follow—

1ng shetch lahelled "JFD APV VU-18".

Dr. Mayes, 1ndeed,_concede€ that the later nadels

of JFD antennas after the'appearanqe of Pla;nblLf g Ex- f

'admltted that JFD did not have a "dual boom constiruction”

"UHF antenna® at the time of the BT DART (D. Ex. 42, p. 53).
| Mr.rFinkel_fufther testified that the LPV VU

antennas were_marketédqafter the issuance of the Blonder-.

Schenfeld patent (T, 1196-1200).
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Mr. Blonder testified to. the exact correspondence

between ghe7elemehts.of this claim S configurat;cn and ﬁhé'
JFD LPV.VU .18 antenna, for example (1. 746-750) . fie also

testified that the other specified JFD antennas also infringe

in the same way .

| Claln 5 appl¢e°-to tnu JED dﬁtcnna in éreclsply
the same way as 1t does to the Blondar—qchenfclu antenna of
Fig. 1 of tnelr patent, as follows, reference~be;ngqhaa to

the said “"JED LPV VU 1”” sketch, a copyﬂoﬁ_n.-Ex. 272 on

which the reference numerals testified to by ¥Mr. Blonder

~have been applied:

Clglm 5 appllgd to JrD LEV VU 18 antenna

a pair of rlglu longluudlnal conductors hela spaced a pre—

determnined vertical dlstance apart in a vertical blana (1

and 1! in JPD LPV. VU 18)

first and second_pluralities'df dirzole elements lyiﬁg in

cOrﬁespondingﬁfirst-anﬁ second verticélly.SQQEE&Mborizontal
planes containing the respectivg conduétors (5, 7, 9, etc.,_
in'plane of tdﬁ.cénduétbr l; and 5', 7%, 9', etc., in plane

of lower conductor 1%)

the dipole elements ehtandlng from ODPOaltG SlQLS and trans-~

versely at an angle to each conductor. at 5ucce5ﬁive poxnus




therealong with dipole elements connected to one conductor .
extending in opposite direction to;the'Correspoﬁdihggdipole
‘elements of the other conductor (3, 7, 9 extending to the

right and upward and 5', 7', 9' extending to the left and

downward)

the length of the dlpOlb elnments successavelg 1ncreasmng
fron one end or the conducuor toward Lhe other end thereof
(short Length of 5 ana 5‘ at free end and long length of

11 an@ 11' at mounting end ay

means for -connecting a parallel wire transmission line to

the said one end of the conductor (the connecting méans

1'Y and 1''' for the -line TLfat the'free end)

rigid insulating Neans securing tne said connecting means

mgphanlcally in spaced—-apart . relation (1n&uldtor 2 Xeeping

connecting means  1Y" and 1''' on respective conducters 1

[t

and 1! vertlually rigidly spaced)

.

and connected with means for supporting the transmission

Iine near the said one end (the insulator 2 clamping con-

~ductor 1 and 1' is connected with means 2'' depending

thercbelow for. supporting the transmission line TL near

the free.end)

and ‘means for mountlng the antenna at a rcglon of the sald

_conauctor remote from the said one end (nast clamps 12 to




the left, remote from the free end)

'further‘riéid insulaﬁing ﬁeans being provided-fof.securing_
thé said longitudinal conductor méchaniéallj.in rigid'spacgd— 
.apart relation near the said regibh {iﬁsulator'ﬁ keeps the
conductors 1 and 1' apart_hear the mast clamﬁ mounting -

region)

the said vertical distance being less than the distances

between the said successive poiﬁts and less than the wave~
lengths of the said band.(the separation between 1 and 1

" is less than the évérage distance between sﬁccéSSive.dipole
elements 5; 7, 9, etc. and less than the wavelengths of the

frequency band over which the antenna is to operate).

A_Cléar case of infringement has thus b@an_mada
out. Each of JFD and the Uﬁiversitﬁ o£_Illinois-?oundam
tion have received financial return for use of the Blonder- .
Schenfeld invention in the changed line of JFD antennas

and are liable to BT for damages. 35 U.S5.C. 284,




. Robert H. Rines.

CONCLUSION -

Thé_facts and.ﬁhe law show gonclﬁsively that theg,
'F§uﬂdatibn_éndeFﬁlhaVe}beén guilty of unfair3ddmgeti¢ion
féﬁd:antitrust v£01aticné'and,have'prbfitéd_ffom.inéringéé.
ment of the:BT.antenné. &udgﬁentlfqr BT 6n'C6unts-I; I

Jand_II;{Qﬁ,the'céunterglaim is“re$pectfully requested--.

HOFGREN, ‘WEGNER, ALLEN, STELLMAN & McCORD

By | R
s ~Attorneys for Defendant
20 North Wacker prive .

- C Chicago, Illinois 60606
February 15, 1968. B - R

OF ‘COUNSEL:’

~John Rex Adllen - . - L ' C '7

"~ Rines and Rines

No. Ten Post OFffice Square .
Boston, Massachusetts 02109




C”“‘ﬁ FICATE OF SERVICES

I-hereby~bertifyﬁthat two copieé*of.ﬁhe'foreqoiné'

;Brlef of. Uefendant and COunterclalmant, blonder—xongue

N

asoratorles,_lnc_, Tiv Suppo ru of Countﬂ I, II ang III:of_

 Its'CoLatﬂrcla1m were nalilled by first class mail thls lath

day of Februaxy, 1868, to each.Of the followmng

Mr, Basil P. Minn

Merriam, HMarshall 'Ohaplro & RlOan

30 West Monroe qtreeh- '

Chicago,” Tl]"n01s 60603

- Attorneys for Plaintiff and
-,Fgurtarclalm ucFendant

Mr. Myron. & Cas“
: gllvermann & Cass
105 Yest Adams Street _
Chicago,. Illln01s 60602
rttorneys fiorx Lount;rclalm De ndapt




