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8. Civil Action
: No.. 3-695-D.
WINEGARD COMPANY,
Defendant.

PLAINTIFF'S BRIEF AFTER TRIAL.

I. INTRODUCTION.

This action involves Isbell Patent No. 3,210,767, cover-
ing an antenna of a novel type which provides the best
solution to date of the problems involved in television re-
ception' (R. 315-317, 617, 618)* and particularly those of
color television reception, which are especially stringent
(R. 173, 174, 472). ‘ ‘

Wide-spread interest in antennas having broad-band
properties had existed for many years prior to Isbell’s in-
vention (R. 318, 319). When Isbell’s antenna was disclosed,
it was quickly adopted for use by many organizations in-
volved in defense activities (R. 323, 324).

The Isbell antennas have also been widely used for com-
mercial and industrial purposes in addition to television re-
ception (R. 171, 172). Their acceptance for television re-

¥ 4“R.” refers to Transcript of Record; “PX"™ refers to Plaintif’s
Iixhibite; “DX’ refers to Defendant’s Bxhibits.
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ception may be gauged by the fact that within the two-year
period ending January 1, 1967, defendant’s production of
the accused felevision antennas rose from about 5% +to
about 40% of its total production (PX-62).

II. STATEMENT OF FACTS.
A. Background.

Television, in common with other methods of communica-
tion, requires that information be conveyed from one point
to another. Television broadeasting, in particular, involves
the sending of information via radio waves from a broad-
casting station, usually in all directions, to a mass andience
consisting of the individual owners of television receivers.

The television transmitter is usually located on top of a
tall structure, such as a building or a tower, near the
center of the population area. The television transmitter
sends power in the form of radio frequency waves through
the earth’s atmosphere, usnally in all directions towald the
television receivers in the areca (R. 43).

Within any given metropolitan television broadeast 8eTrVv-
ice region, the atmosphere contains many complex elec-

trical disturbances in the form of radio frequency waves -

of various types, including those of the television trans-
mitters operating in the area (R. 47, 48). In order to re-
- ceive a particular television transmission, the owner of a
television set must use a receiving antenna to pick up the
television signal and deliver it to the television set in a

form that can be used (R. 43, 44). Depending on the

T eircurmstarices, it is possible to tse antennas having several
different configurations. Tor example, in the case of tele-
vision receivers located relatively close to the transmitter,
the simple whip or ‘‘rabbit-ear” rod antenna mounted
directly on the television receiver cabinet can be used
(R. 52) to give satisfactory performance, particularly with
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black and white television for which the requirements are

not stringent in comparison with those of color television
transmission.

As the distance between the broadeasting station and the
individual television receiver increases, however, the radio
waves rapidly become weaker and weaker (R. 43) and
it is advantageous to nse an antenna having a greater capa- ~
bility of electrical energy extraction from the atmosphere

“than the simple whip or ¢‘rabbit-ear”’ configurations. The |

relative ability of one antemna to produce a signal (ie., a
radio frequency voltage) at a given location distant from
the transmitting station in comparison with another an-
tenna similarly located is a measure of the anfemma’s

“gain ?? a technical term used in the industry in reference
to .an antenna’s signal-producing capabilities (R. 46).
‘Obviously, other considerations being equal, it is desirable

in an antenna to have as high a gain as possible so as to
insure that the receiver has a signal of sufficient size for
proper reception (R. 47). . _ o

Another consideration in the desirable properties of .
television antennas stems from the fact that television
signals are capable of bouncing or reflecting from many
types of man-made and natural obstructions, such as tall
buildings and hills or mountains.- It is, therefore, possible

~for a given location to reccive, in addition to the primary

signal coming directly from the television transmitter, a
second signal from a different direction which arrives as
the result of reflection from an obstruction, This reflected
signal also produces a picture in the television receiver,

.. but, because of the fact that it arrives a short time.later

than the original signal, the second picture is slightly dis-
placed and prodnces an undesirable ‘‘ghost’” image (R.
44, 45). A solution to a problem of this type is to use an
antenua capable of receiving signals only from the desired

direction or directions while excluding signals which arrive
r
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from other directions. The ability of a television receiver
to diseriminate in this manner is a measure of the antenna’s
“directivity.”” (R. 44.)

When mosi of .the television transmitters whieh serve

a given metropolitan area are located reasonably close to

one another, a situation which is usual in many metropoli-
tan areas, it is an obvious advaniage that a television an-
tenna have a unidirectional directivity (R. 53, 56), i.e., that

- it be capable of receiving signals only from the direction

in which it is pointed while rejecting signals from the side

or rear. The antennas of the patent in suit have this de-

sirable unidivectional property (PX-31, Col. 1, 1. 21-23).

Another property which is important in a television an-
tenna, and indeed crucial for color reception,'is its ability
to receive signals equally well over a wide band of fre-
quencies (R. 172-174, 471, 472). Every user of a television
set knows that television programs are received on one or
more of {welve broadcasting channels known as VHI
(Very High Frequency) chanmels 2 through 13. These
channels were established shortly after World War I1 by

the Iederal Communications Commission on fixed fre-
‘quency assignments which have been maintained ever since.

More recently, additional UHF (Ultra High Frequency)
channels 14 through 83 at higher frequeney assignments
were established and are coming into incereasing use (R. 57-
62). Although some of the defendant’s antennas are de-
signed to cover both the VHF and UHF channels, only the
VHI section of such combination antennas is accused as
infringing the patent in suit. R

The channel assignments by the Federal Communications
Commission in the VHF range provided for twelve chan-
nels, numbers 2 through 13, inclusive, which occupied fre-
quencies in the radic spectrum from 54 megacycles through
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216 megacyecles, arranged in two bands, channels 2 through
6 designated as the low band (54 through 88 megacyecles),
and channels 7-13 as the high band (174 through 216 mega-
eycles), with F'M radio using a portion of the gap between
the bands (PX.56). These channel assignments created
such problems in the antenna engineering art and presented
such extreme challenges o the television receiving antenna
designers (R. 63-64) that it was necessary to use compro-
mise techniques (R. 76, 77) to provide satisfactory receiv- |
ing antennas for television, since there was no available
antenna design at that time which would cover such a
broad range of frequencies.

It is possible, of course, to design and use an individual

“dipole antenna for each channel. Such an attempted solu-

tion, however, presents a number of difficulties (R. 64,
65). " In addition to greatly increased cost (R. 65), there
are further difficulties resulting from the unpredictable
effects stemming from. interreaction of antennas spaced.
close together. Still another difficulty is presented by the
method to be used in connecting the individual antennas -
to the television set. Multiple transmission lines cannot
be simply connected to the input of a television receiver
without special matching sections which are necessary to

" avoid a severe impedance mismatch between the antenna

and the receiver with consequent deterioration of perform-
ance {R. 69-71).

The ‘“‘impedance”’ (R. 46, 47, 51, 68, 63} of an antenna
s its apparent registance to the flow of alternating
current therein. The impedance is an inherent property
which is determined by the antenna design and by the fre-
quency of operation. The other major component of the
antenna system, i.e., the transmission line to the receiver,
also has a characteristic impedance, the value of which
depends in part on its physical dimensions. In order to
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maximize the transmission of signal power from the an-
tenna to the transmission line (and, therefore, from the
transmission line to the receiver), the impedances of the
antenna and of the fransmission line should be equal
(R. 69). Additionally, therefore, the antenna impedance
should match as closely as possible the impedance of the
transmission line, which has a value of about 300 ohms
for the commonly used twin-lead line (R. 45), which is
accepted as the standard of the industry (R. 69). More-
‘over, although the impedance of the antenna varies with
frequency, it is desirable to minimize this variation as
much as possible in order to maintain a close ‘‘impedance

match’’ between the antenna and the fransmission line

(R. 51).

In order to avoid, insofar as possible, the problems men-
tioned above, it was common to use a compromise antenna
for the low band of VHF channels (2 through 6) and

another compromise antenna to cover the high band of
VHF channels 7 through 13 (R. 76, 77).

‘While this compromise method of operation was satis-
factory for black and white television, it was not good
enough for color televigion. The underlying difficulty which
precludes the use of compromise antennas intended fo
receive an average frequency or one in the approximate
middle of the desired band stems from the fact that each
television channel is nof a single, fixed frequency, but
rather a range of frequencies 6 megacycles wide (R. 58).
For optimum reception of the sound and picture informa-
tion transmitted on a given chanmnel, all of the frequencies
within the band should be received by the antenna and
supplied to the receiver in the same relative magnitude
as sent by the broadeasting station. Thus, unless the tele-
vision antenna has a uniform gain across the channel, it
will vary the relative magnitude of the various frequencies
it receives and thereby introduce distortion in the signal
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fed to the receiver (R. 471, 472). When all television
broadeasting was black and white, the distortion caused by
nonuniform reception across the band was of relatively
little concern since it did not greatly affect the quality
of the picture, With color television, such frequency dis-
crimination caused by the anteina can result in deteriora-
tion of the colors in the picture (R. 174, 472). '

The antenna of the invention provided a solution to the
problem of satisfactory television recepiion, particularly
of color television signals, in that one broadband -antenna
could be made to cover the entire television broadecasting
band, including the UHF channels, if desired, with a
uniformly high gain across the entire band, thereby elim-
inating color deterioration problems (R, 172). In addition,
the antenna requires only one transmission line to the
television setf, eliminating impedance matching problems
and, in addition, has unidirectional directivity which can he
used to eliminate ghosts and other unwanted signals.

B. The Invention Disclosed and Covered by the Patent

in Suit.

Isbell patent No. 3,210,767 (PX-31), discloses and claims
antennas consisting of several straight, parallel dipoles
arranged approximately in a plane, each dipole being con-
nected to a feeder line consisting of two conductors which
are transposed, i.e., cross over each other, between connee- -
tiong to adjacent dipoles.

In the Isbell antenna, the lengths of the dipoles vary

- progressively from the longest at the back to the shortest at

the front, which is the feed-point of the antenna. In the
ideal form specifically described in the patent, the lengths
of the dipoles vary in accordance with a constant scale factor
having a value less than one, the length of any dipole being
caleulated by multiplying the length of the adjacent longer
dlpole by the scale factor.
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In its ideal form, the Isbell antenna is a true log--

periodic antenna (R. 88) in which the ‘‘eell’’ is a dipole
plas a section of transmission line (R. 89). In order to
satisfy the requirement that successive cells in an ideal
log-periodic antenna are similar in shape (B. 87, 163),
the spacing between adjacent dipoles ideally varies in the
same manner as the dipole length,

In the form described, ie., with both dipole lengths
and spacings varying by a common scale factor, the Isbell
antenna is truly independent of frequency over a band of
frequencies as large as may be desired, the only limitations
being those involved in making dipoles of the proper size to
~ eorrespond to the frequencies desired to be covered (DX-
31, col. 2, 1. 65 to col. 3,1.12).

For many practical uses, the Isbell invention may depart
from the ideal log-periodic form described above without
seriously affecting its performance. As might be expected,
a departure from the theoretical ideal results in a narrow-
ing of the band width of the antenna (R. 132). Sinee the
¢hange of performance is gradual with deviation from the
idealized siructure, the extent to which variations in the
seale factors relating to dipole length and spacing are

permissible depends on the bandw1dth which is desired.

(R. 129-133).

As set forth in the patent (PX~31, col. 3, 1. 2-8), the
upper and lower limits of the frequency range which is
covered by an Isbell antenna are determined by the lengths
of the shortest and longest dipole elements, respectively,
in the group or array. Operation of the antenna in this
fashion is baged on the fundamental or one-half wavelength
mode (R. 49, 50) in which the dipoles have lengths
which correspond to about one-half wavelength at the
frequency of operation.

Because of the property possessed by the dipoles in
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the array of being active at several frequencies, the an-
tenna will also be strongly receptive at frequencies three
times those of the fundamental mode, at which the dipoles
are about 3/2 wavelengths long (R. 79, 80).

The Winegard antennas accused in this suif are designed
to cover channels 2-6 with thé fundamental mode of opera-
tion discussed above. Since high band VHI chammels 7-13
have frequencies about three times those of low band VHIF
channels 2-6, the Winegard antennas make use of the 3/2

- wavelength mode for operation at the high band VHF

frequencies. The multiple lobes which normally appear
in the radiation pattern at the higher frequencies (R. 79,
80) are suppressed in a known manner (R. 111) by the use
of suppressor parasitic elements (R. 108, 109). In this
fashion, the aceused Winegard antennas minimize the total

"number of dipoles fequired, by making the dipoles function

at two different frequency ranges, viz., the low band VHE
and the high band VHF. ‘

IIT. SUMIIARY OF ARGUMENT.

1. There Was 10 guidepost which led to the Isbell in-
vention, and it therefore was not obvious.

2, The accused antennas were designed by defendant’s

president after reading Isbell’s publications which dis-
‘closed the Isbell invention.

3. The Ishell invention, and no others prior to Isbell,
accomplished uwnexpected wide band reception in a praec-
tical manner to permit the assertion by defendant that:

“With the new Winegard Chroma-Tel antenna, we
have eliminated half the bulk, haelf the wind loading,
half the storage space, half the truck space, and half
the weight . . . yet still have the best working, easiest
installing UHF VHF-FM antenna ever developed"’
(PX-46, p.2.)
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The evidence proves defendant could not have come close
to this boast without the Isbell invention.

4. A printed publication must be both printed and
published. Quarterly Engineering Report No. 2 was not
published until May 5, 1909 and therefore did not bar the
patent.

5. Tile wrapper estoppel cannot apply to unamended
claims.

6. There was no ‘““new matter” introduced into the
patent. The “‘cell’’ concept is inherent in the original dis-
closure and was known to those skilled in the art. The
Patent Office is the best judge of inherency.

7. Claims 14 and 15 are literally infringed by all the
accused antennas. Antenna CT-100 (PX-44) in addition
infringes claims 1, 2, and 9-12. Those claims which do
not literally cover the accused antennas are infringed be-
cause the substance of the invention is used in the construe-
tion of such antennas. '

11

IV. INFRINGEMENT.

A, Claims Asserted Against Winegard and Infringed by
Winegard Antennas,

The pdtent in suit (PX-31) confains fifteen claims. De-

fendant ig accused of infringing Claims 1-5 and 9-15 by its”

manufacture, use and/or sale of twenty-two antenna models

embodying the claimed invention. These various models,

because of certain struefural similarities, can be grouped as

- shown in Table 1:

Table 1.
: Group I _ Group 11
(PX-32)F  (PX-33)*  (PX34)* (PX3)
Chromaflex  Chromaflex Chromaflex . RCA
B-445 B-105 B-335 -10 B 200
B-550 (PX-53)%*
(PX-52)** 10 B 300
B-555 10 B 400
B-660 '
B-770
Group III
, (PX-36) (PX37) (PX-38) (PX-39)F (PX-40)*
‘ RCA RCA - RCA Chromatel ~ Chromatel
s. 10 B 1050 10 B 1010 10 B 1030 CT-40 CT-80
L (PXB0A-B)** 10 B 1020 10 B 1040 (PX-69)**
(PX-49)** CT-90
Group IV Group V
(PX-41)¥  (PX-42)*  (PX43)*  (PX-44)*
~ RCA RCA "RCA Chromate!
10 B 1120 10 B 1130 10 B 1140 CT-100
(PX-E)l)M ‘

* Includes a UHF section.
# Also represented Ly actual antenna model

|
{
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The antenna models included in several of the above
groups, as noted, contain separate sections for receiving
UHF and VHF channels. It is the VHIE sections which
receive channels 2-6 (low band VHF) and channels 7-13
(high band VHF') which infringe the specified claims. The
UHF sections which receive channels 14-83 do notf utilize
the teachings of this invention.

Although the same array of dipoles in the VHF section
is used to receive hoth low band and high band VHF sig-
nals, the Isbell invention is used by Winegard; in the dipale
lengihs and spacing to cover low band VIIF operation (R.
105-11). High band VHEF operation, using these same
dipole elements, is effected by the multi-mode character-
istics of the dipole elements, as discussed above (page 9),
and the use of parasitic elements, viz, reflectors, directors
and suppressors (R. 105, 106). PX-32-44 show in a sche-
matic manner the driven dipole elements of the VHF sec-
tions of the antenna array which infringe. If is this ar-
rangement of dipoles, dipole lengths, spacings and cross
feeding which follows the teachings of the Ishell invention
and which affects its operation in receiving low band VHEF

“signals. Fliminated from these exhibits, for reasons of
clarity, are the conventional parasitic elements, directors,
reflectors and suppressors, the use of which by defendant
does not avoid infringement as will be shown below.

B. Discussion,

1. The Isbell Patent Is Infringed.

The frequency independent, unidirectional antennas con-
structed in accordance with the teachings of the patent in
suit, because of their desirable electrical characteristies,
can be employed in a number of soc-called broad hand appli-
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cations (PX-31, Col. 1, lines 20-23). Reference to the elec-
tromagnetic frequency spectrum (PX-56) will show that

- each television channel has a bandwidth of 6 Me/s (mega-
_eycles per second) and the VHT television band in which

the infringing sections of defendant’s antennas funetion
cover a four to one bandwidth. While there is no unique
definition of bandwidth, the VHE television band is con- -

sidered broadband (R. 28, 311-12}; the VHF scctions of

the Winegard antennas are broad or wideband antennas as ‘
called for in the preamble of the claims.

Analysis of the claims is further simplified by the in-
clusion of a basic antenma structure in each of the claims
charged to infringe. Although the claim language used

- varies slightly, this basie structure is generally defined as

a co-planar, dipole array consisting of a number of dipoles
arranged in side by side relationship in a plane.  Rach of
the dipoles is connected by a two conductor, common cross-
feeder, the conductors of which eross over each other
between connections to successive dipoles. '

This basic antenna stracture is employed in each of the -
VHF sections of the antennas included in the aforemen-
tioned Groups IV (PX-1, 4-11, 13-25, 32-44, 49-53).

Other elaimed structaral characteristics which define the
frequency independent antennas of this invention are
(1) dipole length and (2) spacing between the dipoles or
cell dimension.

© " Plaintiff’s expert, Mr. Harris, initially grouped the in-

fringing antennas into the aforementioned Groups (R. 91
et - seq.) and thereafter reviewed each of the infringing
structures and prepared the diagrams PX-32-44 which
schematically illustrate them based upon information pro-
vided directly from Winegard (PX-1, 4-11, 13-25). From
this information, the scale factors (fau) for the dipole
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length, spacing and cell were also determined and are tabu-
larly summarized on ezch of exhibits PX-32-44.

Mr. Harris selected as a representative infringing an-
tenna the Group V antenna, Chromatel 100, and with
reference to DX-44 explained the schematie drawing and
the tabular summaries of the scale factors for the element
length, spacing and cell (R. 120-123). He then testified
that, with respect to this antenna, the element length, spac-
ing and cell factors were substantially constant and less
than one, and, further, the scale factors for the element
length and cell are substantially the same (R. 125-126).

Mr, Harris then reviewed PX-32-43, which were derived
in the same manner as PX-44 and represented the Group
I-IV infringing antennas, and testified that the scale factors
for element length and cell are substantially constant and
less than one for the antennas included in these Groups (R.
127, 132-3). Although My, Harris testified that the spacing
seale factor for these antennas was 1, he attributed omly
minor significance to the fact that the spacing scale factor
was not less than 1 (R. 129) and stated that the result would
be practically unobservable in the operation of defendant’s
antennas (R, 130). Only a minor effect is manifested by
having a spacing scale factor of one because, in the order
of importance in the design of defendant’s broad band,
frequency independent antennas, the element length scale
factor was the most important followed by the cell scale
factor. The spacing scale factor is the least important (R.
132-3). In these antennas, the element length and cell scale
factors being substantially constant and less than 1 liter-
ally followed the Ishell invention. On the other hand, a
. spacing factor of 1. complied with the substance of the
invention which calls for this factor ideally but not criti-
cally to be less than 1.

It is important to consider that any modifications from
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the optimum Isbell antenna designs would result from prac-
tical considerations necessary to produce a television an-
tenna for comamercial manufacture and sale. For example,
the use of uniform spacing, i.e., a spacing secale faclor
of 1, would be employed from a practical standpoint for
a. television antenna constructed fo cover the. low band
VHI properly and satisfactorily (R. 626-7). An antenna
having such practical modifications would still fall within -
the scope of the Isbell patent (R. 629).

In copying the substance of the invention, it is not neces-
sary that the most efficient form of the invention need be
used. An infringement may be found, and, by the same -
token, equivalents may be recognized even though the in-

- fringing device utilizes only a part of the patent in suit,

or otherwise utilizes it imperfectly. Admiral Corp. v.
Zenith Radio Corp., 296 ¥. 2d 708, 717 (10 Cir, 1961).
“Identity of function exists where the function is the
same, although impaired in degree, and identity of re-
sult exists where the resnlt is the same in kind, al-
thongh lesser in degree. Impairment of function and .
lessening of result, in degree only, does not avoid in-
fringement.”” Williams Iron Works Co. v. Hughes
Tool Co., 109 T. 2d 500, 503 (10 Cir. 1940) and cases
cited therein. (Emphasis added.) :

No probative evidence was presented by defendant to
rebut My, Harris’ testimony relative to the infringement of
the TIsbell patent by the defendant’s felevision antennas.
Although Dr. Yang, defendant’s expert, who admittedly
had no experience in the design of television antennas (R.
524), did not classify Winegard’s infringing antermas as
frequency independent log periodic (R. 516-17), he based his
conclusion on the uniform spacing of the dipole elements (R.
515-16). In spite of this, he did recognize that commereial
considerations may require a deviation from strict theory
(R. 526-7). Dr. Yang, in the end result, only testified in
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generalities and did not compare any specific Winegard an-
tennas with the frequency independent unidirectional an-
tennas covered by the patent in suit (PX-31).

The testimony of Mr. Cook, defendant’s patent expert,
wag pure argument of a paid advocate who was nof skilled

in the antenna art. Ie had absolufely no experience in the

antenna art and had not done any actwal work in con-
nection with his testimony (R. 589). As a result, his testi-
mony was without probative eifect because:
“t. .. the words of a patent or a patent application, like
the words of specific claims therein, always raise a
-question of law for the court and may not be deter-
mined by the opinion of experts.’” Sanitary Refrig-
erator Co. v. Winters, 280 U. 8. 30 (1929).

The value of Mr. Cook’s testimony was aptly characterized

" by Judge Learned Hand in Kohn v. Eimer et al., 265 Fed.
900, 902 (C. A. 2, 1920) where he stated:

““Specifications are written to those skilled in the
art, among whom judges are not. It therefore be-
 gomes necessary, when the terminology of the art is
not eomprehensible to a lay person, that so much of
it as is used in the specifications should be translated
into colloquial language; in short, that the judge should
understand what the specifications say. This is the
only permissible use of expert testimony which we
recognize. When the judge has understood the speci-
fications, he cannot avoid the responsibility of decid-
ing himself all questions of infringement and anticipa-
tion, and the testimony of experts npon these issues is
inevitably a burdensome impertinence.”’

In the final analysis, even considering Mr. Cook’s testi-
mony, it is therefore seen that probative rebutial evidence
was not presented by defendant. Dr. Yang did not con-
sider specifically the various Winegard antennas which
have been charged to infringe. Hven Mr. Cook, who was
more specifie, tacitly did not contest infringement of Claims
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1, 2, 4, 5 and 9-15 at least in any charts discussed by him
because this type of presentation was limited to Claims 3
and 10. While argument was presented by Mr. Cook on
the asserted noninfringement of Winegard antenna models
B-105; 10 B 200, 10 B 1010, CT-40 and 10 B 1120 falling
within Groups I-1V, no argument was made by Mr. C‘ook
concerning Group V.

The 8th Circuit Court of Appeals in the classic case of
Jewell Filter Co. v. Jackson, 140 Fed. 340, 344 (8th Cir..
1905), analyzed various approaches which a variety of
courts had taken in considering the issue of imfringement
and concluded that:

““The clue which leads through the labyrinth of the
opinions upon this subject is an endeavor to find in
each case, by a reading of both the claim and the speci-
fication, the actual invention which the patentee made
and intended to claim, and then to give effect to that
intention, unless by the terms of the specification or
claim he has renounced his right to that result. The
true rule is that the specification of a patent, which
forms a part of the same application ag its claims;
must be read and construed with them, not for the
purpose of expanding nor for the purpose of limiting
or contracting the latter, but for the purpose of as-
certaining their true meanmw and the actual intention
of the parties when they were made and allowed.”

Applying the rule of the 8th Circuit it is clear that the
Isbell patent is infringed. '

2. The Doctrine of Equivalents.

As shown above, claims 14 and 15 are literally infringed
by all 6f the aceused antennas, and claims 1, 2, and 9-12
are infringed by antenna CT-100. Althongh the other an-
tenias may not literally fall within the language of the
remaining claims they nevertheless infringe these claims
because they use the substance of the invention, :
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It is evident that where the substance of the invention
may be copied it is the duty of the court to look through
the form to the substance of the invention. Winans v. Den-
mead, 56 U, 8. 330, 342, 343 (1853)." This rule is necessary
because: :

“Rarely do we find an example of what might be
called perfect infringement. No patent infringer would
be so gilly as to make and vend a device similar in
every minute detail to a patent. Infringement con-
notes, between the patent and the accused device,
merely correspondence as to the substantial, dominant
and essential elements. Any other view would make
of a patent a foolish and fatuous thing.” City of
Grafton, W. Va., el al. v. Otis BElevator Co., 166 F. 2d
816, 821 (4 Cir. 1948).

Tven Mr. Cook’s consideration of the specific antenna
models is based nupon a narrow and improper literal in-
terpretation of the claims without regard to the substance
of the invention. Properly, Mr. Cook should not have con-
sidered patent infringement to be a mere matter of words,
and should not have depended upon the mere application
of claim phraseology. :

Defendant’s infringing antennas are broadband frequency

independent antennas which have a high front to back -

ratio, good directivity, uniform impedence characteristics
and uniform gain characteristics (See PX-30, 30A-C). They

are manufactured and sold for television recepilon and

particularly color reception which requires that these char-
acteristics obtain for desired performance. Similarly the
antennag covered by the Isbell patent “provide unidirec-
tional radiation patterns of constant beam width and nearly

constant input impedances over any desired bandwidth”’

(PX-31, Col. 1; lines 21-22). Even assuming arguendo
that” the element length; cell and spacing seale factors
are not substantially constant or less than one, the accused
antenna models are infringements under the doctrine of

t—a—t
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equivalents because the accused devices do substantially the

~same work (function as a broadband antenna) in substan-

tially the same way (employ the structure of the Ishell in-
vention) and accomplish the same result (provide good

front-to-back ratio, good directivity, i.e., unidirectional, con-

stant all impedance characteristics and uniform gain).

“The test of infringement is whether the accused de-
vice does substantially the same work in substantially
the same way to accomplish the same result by the,
same or equivalent means and infringement is not to
be avoided by a substitution of equivalence whether
the equivalent is verbally within the claim or not .. 2
Pricbe & Sons Co. v. Hunt, 183 . 2d 880, 883 (8 Cir.
- 1951). '

3. There Is Wo File Wrapper Estoppel.

Mr. Cook is mistaken as to the existence of a file wrapper
estoppe! applicable to the claims charged to be infringed,
because it is well-established law that a limitation cannot
be read into a claim by the statement of applicant’s at-
torney made during the prosceution of the patent when'
no amendment of the claims is made and the statement is
contrary to the plain language of the claims. '

Defendant attempts to limit the scope of the patent by
reason of a casual remark made once at the outset of the
prosecution of the application by applicant’s attorney (R.
595). In discussing a secondary reference, the statement
was made that the reference ‘‘does not teach or disclose
either the progressive variation in dipole length and spac-
ing which is essential in applicant’s invention”” (DX-F1-
F4, p. 23). ' ' '

No amendment, however, was made to the claims in
order to distinguish over the references (R. 592).

The doctrine of file wrapper estoppel arisés only
when: (1) a claim in an application has been re-




20

jected by the Patent Office as unpatentable; (2) the appli-
cant adds a limitation to the claim (or cancels the claim
and replaces it with a new claim containing a limitation not

contained in the replaced claim); and (3) the addition of .

the limitation to the claim results in allowance of the claim
by the Patent Office. D & H Electric Company v. M. Ste-
phens Mfg., 233 F. 24 879, 883 (9 Cir. 1956). When such a
situation has occurred, the patentee is estopped from sub-
sequently contending that there is infringement by .any
device which does not contain a feature which falls within
the literal terms of the additional limitation which resulted
in the allowance of the claim. However, the doctrine of
file wrapper estoppel cannot be invoked without the three
essential elements enumerated above.

The claims which were in the case and before the Patent
Office were not amended either before or after the casual
statement of applicant’s attorney (R. 592). The courts
have consistently held thai file wrapper estoppel cannot
be based merely npon arguments submitted to the Patent
Office, but musi be based upon limitations added to a
claim following a rejection. In the case of Ekco Products
Co. v. Chicago Metallic Manufacturing Co., 321 F. 2d 550,
555 (7th Cir. 1963) the Court stated:

“The claim must be construed to cover the actual in-
vention and may not be limited by extraneous remarks

in argument unaccompanied by actual amendment of
the claim.”’

The abbvehquoted proposition of law merely reaffirms
the law followed by the Courts.

““We perceive no limitation or disclaimer in the file
wrapper. Arguments and explanations, and amend-
ments to emphagize them, are not to be so construed.”
McCormick W. P. Cement Co. v. Medusa Concrete W.
Co., 222 Fed. 288, 292 (7th Cir. 1915).
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“¢[1]t is well settled that mere arguments of an
applicant for a patent have no bearing on that question;
... (Limiting the scope of the claim.)’” The Univer-
sity of Illinois Foundation v. Block Drug Co., 133 I,
Supp. 580, 590, n, 24 (E. D. Til. 1955), affirmed 241 F.
2d 6. ' :

«On the issuc of infringement with respect to Patent .
No. 1,718,310, the defendant first insists that in the
“Patent Office proceedings the claims were so limited

- in scope as to exclude the defendant’s apparatus. Bul .
it is well settled that mere arguments of an applieant
for a patent have no bearing on that question; Spald-
ing & Bros. v. John Wanamaker (C. C. A.) 256 . 530,
34 ; and unless limitations are placed by the applicant
on the elaims for the purpose of meeting objections of
the Examiners, or otherwise, there is no basis for an
estoppel.”” Fork Ice Machinery Corporation v. L. K.
Ice Corporation, 6 F. Supp. 544, 546 (S. D. N. Y. 1934).

4 The Use of Parasitic Elements in the VHF Section of Wine-
gard’s Antennas Does Not Avoid Infringement.

Winegard employs conventional parasitic elements such "
as reflectors, directors and suppressors in the VHF sec-
tion of its antennas (PX—49-53). It is uncontradicted that
these elements are msed for the funetional purposes for
which they have long been known, and the use of all these

' parasitic elements was known prior to 1960 (R. 111, 169-

70).

In the operation of the infringing antenmas in the low
band VHF chaunels, the reflector and dirvector elements
may jmprove such characteristics as directivity and front-
to-back ratio. However, the fundamental characteristics of
good front to back ratio, directivity, nniform impedance
and uniform gain provided by the dipole arrays of Isbell’s
invention are still employed in the operation of defend-
ant’s antennas (RB. 170-1). It is Well-sett:led law that an
addition to a patented apparatus does not avoid infringe-
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ment. This ig true even where the added elements improve
the effectiveness of the patenied device. McDonough v.
Jolmson-Wentworth Co., 30 F. 2d 375, 385 (8 Cir. 1924) and
cases cited therein.

5, Tabular Summary of Infringement.

Claims 14 and 15 which cover the substance of Isbell’s
invention in terms of the cell structure as well as ele-
ment length seale factor are literally infringed by all of
the accused sntennas. Reference to Table 2 shows the
literal conformance of all the groups with the langnage of
these claims. Group V antennas also literally infringe
Claims 1, 2, 9, 10, 11 and 12. (See pages 13-15 above). The
accused antennas are within the inventive concept of the
other claims. ‘

PR,
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TABL H,

Group
I II III Iv Vv

14. An antenna system for wideband use comprising ¢

- g minimum of three pairs of Iinear substan-

A
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Group

14, An antenna system for wideband use comprising:

1) a minimum of three pairs of linear substan-
tially paraliel conducting elements arranged sub-
stantially coplanarly, each pair being substantiaily
collinear and comprising the halves of a dipole

2y  a two-conductor feeder connected to the inner
ends of said collinear pairs of elements, adjaceut
parallel elements being connected to different condue-
tors of the feeder se that the lalves of the dipoles
connect to different conductors of the feeder and ad-
jacent dipoles are reversely conuected, the balves of
each dipole being substantially the same length

8} adjacent dipcle elements being selectively
spaced from each other along the feeder

4} the length of the successive dipole elements
“along the feeder decreaging in accordance with a
substantially constant scale factor

5) each dipole and the feeder between it and the
adjacent dipole constituting a cell, the dimension of
the several cells meéasured from the point of connec-
tion of one dipole and the feeder to the outer end of
the next smaller adjacent dipole algo decreasing from
gne cell fo the next in the direction of decreasing
dipole length aecording to a substantially constant
scale factor so that the combination of cells provides
" 'a substantially uniform wideband response

6) and means to commect an external circuit to
the feeder elements at substantially the location of the
shortest of the dipoles.

15. An antenna system for wide-band use comprising:

1) a minimum of three pairs of substantially
paraliel and coplanar linear conducting elements
arranged in substantially ecollinear pairs, each pair
of elements comprising the halves of a dipole

2) a two-conductor feeder, ons conductor of
which iz connected to each of saild elements -sub-
stantially at the inner end thereof, adjacent parallel
elements being connected to different conductors of
the feeder so that the halves of the dipoles connect fo
different conductors of the feeder and adjacent dipoles
are reversely connected, the halveg of each dipole
being substantially the same length

3) adjacent dipole elements being selecéively
apaced from each other along the feeder

4} the length of the elements decreasing from
one end of the feeder to the other substantially in
accordance with a substantially constant scale factor
within the range from about 0.8 to 0.95

5} each dipole and the feeder Detween it and
the adjaecent dipole constituting a cell, the cell di-
mehsion from the inner end: of one dipole to the
outer end of the nexi smaller adjacent dipole also
generally décreasging from one cell to the next in
the direction from the longer to the shorter dipoles
g0 that the combination of cells provides a substan-
tially uniform wide-bané response

) means to connect an external circuit to the
feeder elements at substantially the Jocation of the
shortest of t_he dipoles. ‘

I I
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As pointed out at the outset of this diséliésioh on in-
fringement, although the exact languwage used may vary
slightly, claims 1-5 and 10-13 are common to broadband,

unidirectional antennas comprising an array of substanti- -

ally co-planar and parallel dipoles of progressively In-

creasing length, each of the dipoles being fed by a common

feeder that introduces a phase reversal of 180° between

connections to successive dipoles, viz, eross-feeder. Sev--

eral claimg, viz, 10-13, include as an element, means for
connecting the cross-feeder at substantially the locations of
the smallest dipole elements, a feature found in all of
defendant’s antennas.

Claims 1-5 and 10-13 also vary with respect to the dipole
length and spacing scale factor. Table 3 shows these factors
as included in each of these claims and the manner in which
the element length and spacing scale factors of the Groups
of infringing antennas are applied against these claims.
(See pages 14-15 and 17-19 above). '




27
V]
fé Table 3.
Grou
2 =
=5 . . I I IIf IV V
g 1. A) the ratic of the lengths of any two adjacent
cﬁg dipoles being given by the formula
: L(n + 1)
; _ = r
; Ln

where Ln is the length of any intermediate dipole in

the array, L(n+41) is the length of the adjacent

smaller dipole and r is a constant having a value less : .
than 1 X X X X x*

B) the spacing between said dipoles being by
the formula .
: a8 + 1)
Sn T

where »5n is the spacing between the dipole having
the length Ln and the adjacent larger dipole,
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28{n + 1) is the spacing between the dipole having o
i the length Ln and the adjacent smaller dipole, and %
: has the significance previously assigned 1* 1* 1 1 x E
| 7

3. A) the ends of said dipoles falling on a V-shaped i

line forming an angle o at its veriex i 1 1 i 1 g‘
: B) the ratio of the lengths of any pair of ad- @
. jacent dipoles being given by the formula &
! . =
g 2 L + 1) =
; < — =5 o
i 5 Ln —
S )

where Ln ig the length of the longer dipole of the pair,
L(n 4 1) is the length of the shorter dipole, and , is
a eonstant having a value less than 1 X X X X x

4, The antenna of claim 3 in which the angle o
has a value between about 26° and 100° and the :
constant .~ has a value between-about 0.8 and 0.95. . X X x X x

9. A) said dipoles bheing of different electrical
lengths increasing substantially logarithmically from

the connected end of the feeder to the other end X X x X x

i B) the apacings between which also inecresse
: substantially logarithmically from said connected end
to the other end. 11 1 1 x

10. A) adjacent dipole elements of different pairs
differing in length with respect to each other by a sub-
stantially constant scale factor X X X 'x x

B) the selective spacings between adjacent di-
! - poles generally decreasing from one end of the feeder
i = to the other with the greatest spacing beihg between
the longest dipoles i1 1 1 x

11, A) adjacent dipole elements of different pairs
: differing in length with respec{ fo each other by a
; : substantially constant scale factor X X X X X

; B) the selective spacings between the dipoles
: along the feeder differing from each other also by
a substantially constant scale factor, the greatest .
spacing being between the longest dipoles 1 1 1 1 x

12. The aerial system of claim 11 in which said seale (A) X % x x
" factors have values within the range from about 0.8
to about 0.95. o B) 1

* “x"” means element present.
“1” is value of scale factor.

[
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Claim 9, the interference claim, defines (1) said dipoles
being of different electrical lengths increasing substantially
logarithmically from the connected end of the feeder to the
other end; and (2) the spacings betwen which also increase
substantially logarithmically from said connected end to
the other end. As above discussed, the dipoles of ‘the ac-
cused antennas fall within (1). Although the spacing does
not literally inmcrease substantially logarithmically, the
spacing is such that the substance of the Isbell invention
is being followed.

V. ISBELL PATENT 3,210,767 IS VALID,

A. Introduction.

The patent statutes provide that a patent is presumed
valid, and the burden of proof rests with the defendant to
rebut this presumption. 35 U. 8. C. § 282, In all patent
cases, the Court must start wtih the presumption of valid-
ity which attaches to the grant. It is axiomatic that a
patent, from the fact of its issuance, is presumed to be
valid. Ditto, Inc. v. Minnesola Mining ‘& Mfg. Co., 336 F.
ad 67, 69 (8th Cir., 1964) ; Bzee Stone Cutter Mfg. Co. v.

Sowthwest Indus. Prod., 262 F. 2d 183, 187, 188 (8 Cir., .

1959) ; University of Illinois Foundation v. Block Drug Co.,
941 . 24 6 (7 Cir., 1957).

This presumption is a positive factor which must be over-
come by clear and eonvineing evidence by one who asserts
invalidity. Artmoore Co. v. Dayless Mfg. Co., 208 F. 2d
1 (7 Cir., 1958).

Tn a suit for infringement of a patent, it is not part of
the plaintiff’s case to negative a prior publication or prior
use of the patented invention. These are matters of affirm-
ative defense. The grant of a patent is prima facle evi-
dence that the patentee is the first inventor of the device
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deseribed in the patent and of its novelty, ufility, and un-
obviousness. The issuance of the patent is enough to show,
until the contrary appears, that all the conditions on which
patentability depends under the statutes have been met. The
burden of proving that the standards for patentability have
not been met is upon him who averg it, and this burden is
a heavy one, Mumi v. Decker & Sons, 301 U. 8, 168.

B. Conditions of Patentability. |

‘The Supreme Court in a recent decision (Grakam v. John
Deere Co., 383 U. 8. 1) reaffirmed the general rule that the
patentability of an invention is dependent on its utility,
povelty, and non-obviousuess over the prior art. Hach of
these elements has a statutory basis found in 35 U. 8. C.
§ 101, § 102, and § 103,? respeectively. ¥ach of these condi-

1. “Whoever invents or discovers any new and useful process, machine,
manufacture, or composition of matter., or auny new and useful improve-
ment thereof, may obtain a patent therefor, subject to the conditions and
reguirements of this title.” (85 U. 8. C. § 101)

2, “A person shall be entitled to a patent nnless-—(a) the invention was
known or unsed by others in this country, or patented or described in a
printed publication in this or a foreign country, before the Invention thereof
by the applicant for patent, or (b} the invention was patented or de-
seribed in a printed publication in this or a foreign country or in public
nse or on sale in this country, more than cne year prior to the date of
the application for patent in the United States, or {c) he has abandoned
the invention, or (d) the invention was first patented or caused to be
patented by the applicant or his legal representatives or assigns in a
foreign country prior to the date of the application for patent in this
country on an application filed more than twelve months before the filing
of the application in the United States, or (e) the invention was deseribed
in a patent granted on an application for patent by another fited in the
United States before the invention thereof by the applicant for patent, or
{f} he did not himself invent the subject matter sought to be patented,
or (g) before the applicant’s invention thereof the invention was made
in this country by another who had not abandoned, suppressed, or con-
cealed it. In defermining priority of invention there shall be congidered
not only the respective dates of conception and reduction to practice of
the invention, but also the reasonable diligence of one who was first
to conceive and last to reduce to practice, from & time prior to eonception
by the other.” (85 U. 8. C. §102)

3. “A patent may not be obtained though the invention is not identically
dizclosed or described as set forth in section 102 of ihis title, if the differ-
ences befween the subject matter sought to be patented and the prior
art are such that the subject matter as a whole would have been obvious
at the time the invention was made to a person having ordinary skill in
the art to which said subject matter pertains. Patentability shall not
be negatived by the manner in which the invention was made” (35 U. 8. C.
§ 103.)
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tions is met by the Isbell invention,. and Isbell patent
3,210,767 was validly issued.

1. The Isbell Invention Is Useful.

The invention covered by the Isbell patent is of obvious

utility, as attested to by the sales of such antemnmnas by

defendant (PX-62) as well as its use for purposes othevr
than television reception (R. 171, 172).

2. The Prior Art Does Noi Anticipate Isbell’s Invention.

Although the novelty of an invention may be destroyed
in several ways under 35 U. 8. C. § 102, the most pertinent
evidence presented by defendant pertains to subparagraph
{b) which states that a person shall be entitled fo a
patent unless: :

¢“‘the invention was patented or described in a printed
publication in this or a foreign country or in public
nse or on sale in this eoantry, more than one year prior
to the date of the application for patent in the United
States . . .7 '

Anticipation (lack of novelty) and obviousness are not
the same, the former being based on 35 U. 8. C. §102

‘whereas the latter is based on §103. Anticipation has

been defined as follows:

¢¢ ¢ Anticipation means disclosure in the prior art of
a thing substantially identical with the art or instra-
ment for which a patent is sought.” Interchemical Cor-
poration v. Sinclair & Carroll Co., 50 F. Supp. 881,
890 (S. D. N. Y., 1943).

Anticipation is wot established by reconstructing a
reference in light of later accomplishments. Topliff v.
Topliff, 145 T. 8. 156, 161 (1891).”

Of the prior art references and purported instances of
prior use which defendant relies on to show that Isbell’s
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invention was anticipated, the most pertinent is the X. O,
Antenna (DX-J-6), which is described in DX-B-4. This
antenna, which was last produced commercially in 1959
(R. 383), used dipole elements of varying length fed
from the front by a transposed feeder. The XK. O. antenna,
however, used folded dipoles (R. 382) instead of the straight
dipoles used by Isbell, and for this reason neither corre-
sponds to Isbell’s antenna nor would it suggest Isbell’s in-
vention.

A folded dipole has both an inherently wider bandwidth
than does a straight dipole (R. 75, 547, 661) and a higher
impedance, i.e., 300 ohms rather than 75 ohms (R. 68, 392).

Prior to Isbell’s invention in 1959, the substitution of
- straight dipoles (narrow-band elements) for the folded
dipoles (broad-band elements) of the K. O. antenna would
have appeared to one skilled in the art as a step in the
wrong direction, if the objective was to increase the band-
width of the antenna (R. 661).

Moreover, such a su.bstitution would apparently have
created a great impedance mismatch between the antenna
and the twin-lead transmisgion line, which hag an imped-
ance of 300 ohms (R. 69) to mateh the impedance of a
folded dipole. In view of the known undesirable effects of
impedance mismateh (R. 70-75), the substitution of low-
impedance straight dipoles for high impedance, folded
dipoles would not have been obvious, but rather another
step in the wrong direction (R. 661-662). :

The unobviousness of this substitution is borne out by
the fact that this substitution was never made in the com-
mercial K. O. antenna (B3. 382), in spite of the obvious sim-
plification of the antenna structure and the reduetion in
cost which would have resulted thereby.

The pertinency of the K. O. antenna as an anticipation of
~ the patent in suit is greatly diminished by the fact that this
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antenna was known to and obviously considered by the Ex-
aminer who allowed the Tsbell application (R. 663, 664},
sinee the reference which defendant now relies on had
been cited by the Patent Office during the prosecution of
a patent application which issued to plaintiff on another
antenna (Mayes Reissue Patent No. 25,740, PX-66). L. S.
Donaldson Co, v. LaMaur, Inc.,, 299 F. 24 412, 420 (8th -
Cir,, 1962); Schnell v. Allbright-Nell Co., 348 F. 2d 444
(7th Cir., 1965); Nasco Inc. v. Vision-Wrap, Inc., 352 F. 2d |
905, 909 (7th Cir., 1965). ' ' -
None of the other references cited by defendant dis-
closes an antenna containing the same elements combined in
the same way as in the Isbell invention (RR. 658). TFor this
reason there is no anticipation. Stauffer v. Slenderclla

- Systems of California, 2564 F. 24 127, 128 (9 Cir. 1957).

(&) Quarterly Engincering Report No, 2 Was Not Published
Prior to May 3, 1959.

Defendant Winegard alleges that Quarterly Engineering
Report No. 2 (DX-A-3(b)) was published on or before’
May 2, 1959, i.e., more than one year prior to the filing
date (May 3, 1960) of the Isbell patent, and therefore con-
stitutes a statutory bar under 35 U. 8. C. §102. This
argument cannot he sustained.

The facts relative to the publication of this Report are
gsimple. The printed coples of Quarterly Engineering Re-
port No. 2 were refurned by the printer to Miss Marge
Johnson, who then served as Technical Kditor for the
Electrical Engineering Department of the University of
Illinois, on April 30, 1959 (R. 238, 239). Copies of the
Report were mailed on May 5, 1959 to the persons on the

- distribution list at the end of the Report (R. 681). There

is no evidence of when and to whom local (i.e, eampus)
distribution of this Report was made, although it was the
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usual practice to distribute a small number of copies of

similar reports to varions individuals and University de-
partments on the campus. Both Miss Johnson (R. 207) and
Mr, Lawler (R. 681) testified that distribution to those on
the local circulation list normally occurred at the same

time that the main distribution was made, i.e., on or about
May 5, 1959. :

Miss Johnson further testified that the copies of the
Report were sent to her by the printer in packages con-
~taining 10 to 20 copies (R. 240). There is no evidence
that these packages were opened at any time prior to the
mailing which occurred on May 5, 1959,

Defendant argues that the above facts establish that
Quarterly Engineering Report No. 2 was ‘‘published’’ on
April 30, 1959, and became a “ printed publication’’ within
the meaning of 35 U. 8. C. 102(b) on that date.

This argument is fallacious in that under the ecircum-
stances of this ease, it equates ‘‘printing’’ with “‘publica-
tion””. The statute (35 U. 8. C. 102(b)) provides that a
reference, in order to be a statutory bar, must be both
“printed’’ and a ‘“publication?’. "

In this connection, the dictionary meanings of “pub-
lish?? and ‘““publication’ are of some interest. Webster’s
New International Dictionary, 2nd Edition, defines “épubli-
cation” as:

‘L. Aect -of publishing, or state of being publishedj

public notification, whether oral, written or printed; .

proclamation; promulgation; as, the publication of the
law at Mount Sinai of the gospel, of statutes.

2. The issuing to the public of copies, now unsually
printed or similarly produced copies, of a hook, en-
graving, or the like; hence, the business of printing,

.ete.,.such. copies; as, to defer or to amnounce the
publication of a book; engaged in the publication of
text books.
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. %3, That which is published; esp., any book, pam-
phlet, ete., offered for sale or to public notice.”’

while “‘publish?’ is defined as: 7

¢1, Mo make public announcement of ; to make known
to people in general; fo divulge; to disseminate; as,
to publish one’s opinions far and near.
9. To make known (a person, situation, discovery,
ete.), as by exposing or presenting it to view, or by
openly declaring its character or status; . ..
“¢3, To bring before the public, as for sale or distri-
bution; esp.: (a) To print, or cause to be printed, and
to issue from the press, either for sale or general dis-
* tribution, as a book, newspaper, piece of musiec,
engraving, ete.’’ '
Similarly, Black’s Law Dictionary, 3rd Hdition, defines
“publication’’ as:
““The act of publishing anything or making it public;
offering it to public notice, or rendering it accessible to

public serutiny. Iinley v. Citizens Nat. Bank of Ander- -
son, 108 8. C. 372, 94 8. E. 874, 877. An advising of the

public; a making known of something to them for a -

purpose. Associated Press v. International News Serv-
ice (C. C. A.) 245 F. 244, 250. 1t implies the means of
conveying knowledge or notice. Daly v. Beery, 45 N..D.
-287, 178 N. W. 104, 106.”’

- These definitions implicitly contain a requirement that
some positive action be taken towards rendering the thing
published aceessible to the publie. Otherwise, the mere act
of printing would constitute publication. In this case, the
fact that copies of Quarterly Engineering Report No. 2 may
have been physically available on April 30, 1959 at Miss
Johnson’s office when they were received from the printer,
does not mean that they were ‘‘published’’ on that date
within the meaning of the statute. There is no evidence
that any active steps were taken to cireulate these copies
among the public or to inform the public of their avail-
ability, until the mailing which oceurred on May 5, 1959.
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The distinction set forth above is followed by the deei-
sions relating to the time of publication within the meaning
of the patent laws.

In a recent decision, I. C. E. Corp. v. Armeo Steel Corp.,

250 F. Supp. 738, 743 (D. C. N, Y. 1966), the Court held that ~

a document must be digseminated in order to be a ‘‘publi-
cation”’, saying:

‘““ After reviewing the cases, in this area, it might be
said that the term ‘printed publication’ as contem-
plated by Congress in 35 U, 8. C. 102 can include a
document printed, reproduced or duplicated by modern
day methods, including microfilming, upon a satisfac-
tory showing that such document has been dissemi-

- nated or otherwise made available to the extent that
persons interested and ordinarily skilled in the subject
matter or art, exvercising reasonable diligence, can
locate it, and recognize and comprehend therefrom the
essentials of the claimed invention without need of
further research or experimentation.’”” (HEmphasis

added.)

Further, in order for a printed document fo constitute a
printed publication under 35 U. S. C. 102(b), it has been
held that numerous copies must be made accessible to the
general public. Thus, in Badowski v. United States, 164 .
Supp. 252, 255 (Ct. Clms. 1958), the Court said: '

““But defendant urges that the Russian document is a
prior publication. The statutory language, ‘printed pub-
Heation,” implies that numerous copies were printed
and were made accessible to the general public.”” (Hm-
phasis in original). '

In Browning Mfg. Co. v. Bros. Inc., 126 U. 8. P. Q. 499,
503 (D. C. Minn. 1960) it was held that the exhibition of
drawings of a machine at a trade show was not a publi-
cation:

““And to be a publication, also a requirement under
Section 102(b), 35 United States Code, there must be a
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distribution of a substantial number of the documents
to the public generally, at least more than one; mere
evidence of ability to mass produce is not enough.
There is no evidence adduced relating to the number of
drawings made and observed by the publie. No other
similar drawings have been proven to have been dis- -
tributed or otherwise published prior to November 17,
1948. Tt seems clear that there has not been a disclo-
sure in a printed publication within the meaning of

Section 102(b).”? (Emphasis added.) '

- In Camp Bros. & Co. v. Portable Wagon Dump & E. Co.,
251 F. 603, 607 (7th Cir. 1918), the Court held:
“Publie disclosure or publication to be effective as
such must be a revelation of an invention so publicly
published or disclosed as fo raise a presumption thai

the public concerned with the art would know of u.”’
(Emphasis added.)

In Protein Foundation, Inc. v. Brenner, Coms. Pats.,
151 U, 8. P. Q. 561, 562 (D. C. D. C. 1966), the Court held .
that publication of a printed magazine did not even oceur
when the magazine was mailed, but rather when it was re-
ceived by the addressees.

Defendant has, by hypothetical questions to Miss John-
son, attempted to establish (R. 216), that a copy of Quar-
terly Engineering Report No. 2 would have been available to
a member of the public on April 30,1959, Defendant has nof,
however, even alleged that a copy of this report was actu-
ally made available to the general public on this day or
that a copy of a similar report had ever been given to .
the public on the day it was received from the printer. In
connection with this type of hypothetical reasoning to estab-

Yish publication, see Ex parte Suozei, 125 U. 8, P. Q. 445,

447 (P. 0. Ba. App. 1959). In that case, the Examiner con-
tended the individuals in a distribution list of a govern-
ment fechnical report might have given copies of the report
to the general public. The Board of Appeals held:
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‘¢, .. his asserted proposition that there would be no
reason to assume that the report did not have avail-
ability to the public in general is based on mere specu-
lation. At best, even assuming that there was no pro-
hibition against the author of the report, or the named
or other official recipients of copies thereof, from. giv-
ing copies or imparting information contained in said
report to others who would be classed as the public in
gemeral, this would be merely permissive and would
not show unequivocally that there was in fact any pub-
lication of the report on the July 15, 1953 date here of
concern.’’ (Emphasis added.)

Under the facts of this case, it is clear that no publica-
tion of Quarterly Report No. 2 occurred prior to May 5,
1959 at the earliest and that this Report has no effeet on
the validity of the patent in suit.

3. The Isbell Tnvention Was ot Obvious.

Defendant, in attacking Isbell’s invention as obvious,
has applied infallible hindsight after obtaining intimate
knowledge of the invention, rather than foresight based_on
what was known to the art at the time thaf Isbell made
the invention. To guard against the temptation to apply
the test of obviousness using present knowledge rather
than the state of the art at the time he invenfion was made,
the Second Circuit Court of Appeals has set forth the fol-
lowing standards (Reiner v. I. Leon Co., 285 F'. 2d 501,
503-4 (1960)): " , )

“The test laid down is indeed misty enough. It di-
rects us to surmise what was the range of ingenuity
of a person ‘having ordinary skill’ in an ‘art’ with
which we are totally unfamiliar; and we do not see
how such a standard can be applied at all except by
recourse to the earlier work in the art, and to the gen-
eral history of the means available at the time. To
judge on our own that thiz or that new assemblage
of old factors was, or was not, ‘obvious’ is to substi-
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tute our ignorance for the acquaintance with the sub-
jeet of those who were familiar with it. There are in-
deed some sign posts: e.g., how long did the need exist;
how many tried to find the way; how long did the sur-
rounding and accessory arts disclose the means; how
immediately was the invention recognized as an answer
by those who used the new variant?”

The question of obviousuness is a knotly one with which

the Counrts have wrestled for many years. Ultimately there

can be and are no statntory ecriferia that can be used to
resolve the issue. The diffieulty has been aptly stated by
Judge Learned Hand in Kirsch Mfg. Co.v. Gould Mersereau

- Co., 6 F. 2d 793, 794 (2 Cir, 1925) as follows:

““An invention is a new display of ingenuity beyond
the compass of the routinecr, and in the end that is
all that can be said about it. Courts cannot avoid the
duty of divining as best they can what the day to day
capacity of the ordinary artisan will produce. This

they attempt by looking at the history of the art, the

oceasion for the invention, its success, its independent

repetition at about the same time, and the state of the

- underlying art, which was a condition upon its appear-

ance at all. Yet, when all is said, there will remain

cases when we can only fall back upon snch good sense
as ‘we may have, and in these we cannot help exposing
the inventor te the hazard inherent in hypostatizing
such modifications in the existing arts as are within the

© limited imagination of the journeyman. There comes
-a point when the guestion must be resolved by a sub-
jective opinion as to what seems an easy step and what
does not.”’

- The cited case hasg given rise to a proposition widely

applied by many Courts that invention exisis:

1. If a serious problem existed in the field for which
interested parties were scarching a solution (R. 87,
' 310, 323); , ' '
2. If the inventor solved the problem (R. 315-317,
618) ; and '
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3. If the solution was accepted in the industry and
the invention widely used (R. 172, 324).

Each of these eriteria is satisfied in the present case,
The Supreme Court has approved the use of the above
eriteria as indicators of invention in Graham v. John Deere
Co., 383 U. 8. 1, saying:
“They may also serve to ‘guard against slipping into
hindsight,” and to resist the temptation to read into the
-prior art the teachings of the invention in issue.”

The unobviousness of the invention is further evidenced
by the fact that defendant originally cifed 61 references in
support of its contention that the patent in suit is invalid.
This number of references is, in itself, evidence of the va-
lidity of the patent. Reymnolds v. Whitin Mach, Works, 167
. 24 78, 83 (4 Cir., 1948); Hocltke v. Kemp Mfg. Co., 80
¥. 2d 912, 917 (4 Cir., 1935). |

None of the references cifed by defendant as teaching or
suggesting the Tsbell invention, has, in fact, any disclosure
which would have enabled one skilled in the art to make the
Isbell antenna prior to Tsbell’s invéntion thereof. Defend-
ant’s elaim that the Isbell invention was obvious may be
put into proper perspective by initially considering the
fact that the accused antennas were designed with full
knowledge of the invention (R, 464-465). '

The White patent No. 2,105,669 (DX-E-3), on which de-
fendant appears to put much reliance, contains no disclo-
sure or suggestion having any relation to the Isbell inven-
tion. In fact, as defendant’s witness, Dr. Yang, admitted
(R. 503), the White disclosure is similar to the Isbell inven-
tion in only two respects, namely, the use of radiating
elements of differing lengths and the nse of a transposed
feedline. The White antenna, however, is fed in the center
rather than at the front, and further uses a complicated
impedance network in the feed system which could not be

41

eliminated without great difficulty (R. 50), and without
meodifying the structure to an extent that if would no Ionger
correspond to that disclosed in the patent (R. 650). More-
over, the White antenna has an extremely narrow band-
with and there is no teaching in the patent of how to in-
crease the bandwidth .of this antenna (R. 6561). As Dr.
Yang admitted (R. 504), the modification of this antenna to -

.cover televigion chanmnels 2-6, would require a cut-and-try

procedure which might or might not work and which would
not be obviouns to those skilled in the art (R. 651).

The proposed modification of Dullamel’s log-periodic
antenna disclosed in DX-A.1, which was discussed at some
length by defendant’s witness, Dr. Yang (R. 507-511), is
strictly conjectural and based on after-acquired knowledge.
Dr. Yang analyzed the theoretical relationship between the
antennas disclosed in DX-A-1 and the Isbell log-periodic
dipole antenna. Although Dr. Yang indicated that if cer-
tain substitutions are made in some of the struetures shown
in DX-A-1, such as by replacing the cireular segments

- ghown in the reference with solid trapezoidal sections (R,

509), replacing the solid trapezoidal sections with wire out-
lines thereof (R. 510), replacing the trapezoidal outlines
with triangular outlines (R. 510), collapsing the triangular
outlines to thin dipoles (R. 511), and collapsing the two
halves of the antenna so that they are parallel fo each other
(R. 511), there would result a structure eorresponding to
the Tsbell invention (R. 511). While this analysis is in-
teresting in showing the theoretical development and logical
relationship among the various forms of antennas referred
to by Dr. Yang, there was no evidence that all these sub-
stitutions and modifications wounld have been apparent to
one gkilled in the art prior to Isbell’s invention. They
apparently didn’t oceur to Dr. Yang, nor did they occur to
Professor DuHamel sinee, as Dr. Yang testified (R. 512)
in commenting on Dullamel’s failure to position the halves
of the antenna in parallel relationship,
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“he [Duldamel] wasn’t successful to design this kind
of antenna, because he couldn’t foresee—well, he didn’t
quite get there yet, so he quit at 7 degrees.”’

Further evidence of the unobvionsness of Ishell’s inven-
tion ig found in DX-A-1 itself, in which, on page 151, the
author stated, '

“Mauny types of logarithmically periodic antenna
structures bave been built and tested. Most of those
which gave essentially frequency independent opera-
tion have been reported here but there were many
structures for which the pattern and/or impedance
were quite frequency sensitive. Unforfunately, no

© theoty has been established which even predicts the
types of structures which will give frequency independ-
ent operation.”’ (Bmphasis added.)

Similarly, in DX-A-10(b)}, an excerpt from Jasik’s hand-
book on antenna engineering, there appears, on page 1813,
the statement,

“Tt should be pointed out that many types of log-

periodic structures are not broad-band because of
either extreme variation over a period or severe end-
effect which destroys the periodicity of the electrical
characteristics. Only the successful structures are de-
scribed herein, Unfortunately i is not possible to de-
termine a priors the frequency-independent types of
logo-periodic antennas.”’ (Emphasis added.)

Even defendant’s expert witness, Dr. Yang, agreed with
Jasik that it is impossible to predict which log-periodie
structures will make successful antennas (R. 541).

The unpredictable nature of log-periodic antenna design
is also borne out by the experience at the University of
Illinois antenna laboratories. As Professor Mayes testi-
fied (R. 164), only three or four successful log-periodie

antennas were developed over the period from 1954 to 1960, |

" although many attempts were made, the principal difficul-
ties being those referred to in DX-A-10(b), i.e., severe end-

43

effects and non-uniform performance over a period of op-
eration (R. 167-168). As Professor Mayes further testi-
fied (R. 168), even today, when the understanding of log-
periodic antennas is much greater than that which existed
when Isbell made his invention, it is still impossible fo pre- -
diet whether any given log-periodic structure will function
succeséfully as a log-periodic antenna.

The other references cited by defendant have so little
bearing on the Isbell invention that they can be dismissed
very briefly. .

The Koomans patent (DX-E-1) discloses an antenna hav-
ing broadside (i.e., at right angles to the plane of the ele-
ments) radiation, while the radiation in the Ishell antenna
is in the plane of the elements (L. 645-646). There is
nothing in the teaching of the Koomans patent which shows
how to obtain broad-band performance in an end-fire an-
tenna (R. 648).

The Katzin patent (DX-E.4} teaches an array in which .

‘loose coupling, rather than direct connections, between
the radiating elements and the feedline is essential and in .

which there is no transposition of the feedline in the manner

‘employed by Ishell (R. 652-653).

The Hillison patent (DX-E-5) relates only to a method
of stacking (i.e., combining)} two Yagi antennas, éach of
which individually bears no resemblance to the Isbell in-
vention. There is no teaching or snggestion in this patent
which is pertinent to the Isbell invention (R. 653-655).

The antenna disclosed in Schwartz patent (DX F-7) uses
hairpin dipoles rather than straight dipoles used in Ishell
and does not employ a transposed feeder (R. 655-658).

The Winegard antenna shown in DX-D-1 contains only

two driven elements. There is no teaching in the patent
that more than two driven elements could be used nor how

* they should be connected if they could be used. Theré is
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certainly no teaching that multiple elements could be con-
nected to achieve a wide band effect (R. 658).

The references on which plantiff relies clearly do not in-
dividually teach or suggest the invention which was made
by Isbell. There is, moreover, no basis for combining these
patents in a manner which would teach or snggest to one
skilled in the art the Tsbell invention (R. 6539, 660). Thus,
the Koomans and White patents could not be combined be-
cause of the contradictory nature of the inventions to which
each relates. Koomans refers to a broadside antenna, while
White is directed to an end-fire antenna. Ome skilled in
the art would have no basis for combining the individual
teachings of these patents in order to produce Ishell’s in-
vention.

The contradictory nature of the teachings is also appar-

ent in the combination of the Koomans and Katzin patents,

one (Katzin) referring to end-fire radiation, while Xoomans

refers to broadside radiation (R. 6569). The same defect

ig also found in the combination of the Schwartz and
Koomans patent. In addition, the feed network disclosed
in the Schwartz patent was developed by cut-and-try
methods and one skilled in the art would find it impossible

to replace this feed network while following the teachings

of the patent (R. 660).

None of the other references relied on by defendant dis-

closes prior art which is more pertinent than those dis-
cussed above. The adverfising brochures (e.g., DX-B-2,
B-7) cited by defendant do not disclose antennas in which
a plurality of straight dipoles of varying lengths are con-
nected with a transposed feeder, which is fed at the short
end of the antenna to produce a wide-band operating
characteristic. Thus, for example, the antenna shown in
DX-B-2 employs folded dipoles and there is no feaching
concerning the method of feed. The antenna shown in
..DX-B-7 employs ‘‘fat’’ or “hairpin’’ dipoles and does not
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have a transposed feeder, while there was no evidence
presented concerning the specific construction of the an-
tenna shown in DX.B-6.

The other references cited by defendant are apparently
not being relied on asg prior art, since there was no ampli-
fication of the teaching of these references presented during
the trial, and the references themselves are too indefinite
and obscure to warrant further consideration.

C. No ““New Matter’* Was Introduced Into the Application.

Defendant argues that certain of the claims (z.e., claims
14 and 15) are invalid as hased on ‘‘new matter’ mot
originally present in the application. The purported new
matter, however, was inherent in the original deseription
(R. 87, 158) and therefore was disclosed therein. Technicon
Instruments Corp. v. Coleman Imstruments Corp., 255 F.
Supp. 630, 640-1 (N, D. TIL, 1966). As a matter of fact, the
Patent Office specifically considered the issue of new matter
in connection with elaims 14 and 15. In the office action
dated June 15, 1965 (DX-F-1, p. 42), the Examiner re-
jected claim 15 of the application on the ground of new
matter, but at the same time considered and allowed claims
16 and 17 of the application (claims 14 and 15 of the
patent). Accordingly, the decision of the Patent Office to
allow the claims after consideration of the question of “new
matter’ (R. 601) is entitled to particularly great weight.

. Helms Products v. Lake Shore Mfyg. Co., 237 ¥. 24 677,

679 (7 Cir., 1955).

V1. MISCELLANEOUS.

Tn addition to the defenses based on anticipation and
obviousness discussed above, defendant has also raised a
pumber of hypertechnical defenses based on alleged de-
ficiencies in the patent disclosure, such as failure to set
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forth the best mode contemplated by the inveﬁtor for carry-
ing out the invention (35 U. 8. C. § 112). '

The record shows that these defenses were not sﬁpported
with proof and were therefore presumably. abandoned by
defendant.

VII. CONCLURBIOHN.

That the invention of the Isbell patent solved a problem-
which had long perplexed television antenna designers is
clear, as demonstrated by the commercial success of an-
tennas following Isbell’s design. After seeing Isbell’s
publications and when the acceptance by the industry of
such antennas became evident, defendant only then went to
the accused structures. The contribution to the art of the
Isbell patent should be recognized by this Court by finding
the patent to be valid and infringed by defendant’s an-
tennas.

Respectfully submitted,
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DU}Ia;ﬂei And Oﬁhﬁﬂfo * ® ¢ @ g @ @ o * * € & @

The Subject Matter Disclosed In The Isbell
Patent Was Obvious To Anyone Skilled In The
Art In Light Of The Patented Prior Art Ref-
erences, And Particulariy In Light Of The
Pext Paent Prior Art References Not Cited In

Or During The Prosecutlon. ¢ » o o o e e @ .

1. The Paﬁent Office erxed in 1suuance of
the patent here in suit. « » s o o s < e

The Subject Matter Set Forth In The Isbell
Patent Was Obvious To Anyone Skilled Inm The

Art In Light Of The Prior Art Antenna Struc=

tures On Sale And In Public Use Priox To The
Time Of The Alleged Isbell Invention . . . .

CLAIMS 3, 9, 10, 14 AND 15 ARE INVALID. . + « &

As

B,

Claim 9 IS Invalid As Having No Basis In
The Isbell Patent DiSCcloSUTE o o o o o o o »

Claims 14 And 15 Are Invalid As Having

Ko Ba51s In The DlSCIGSﬁZ‘rem LI IR I

. W17

« o 45

. ¢20

o 23

.« +23

o o34
e «43

. 443




C. Claims 9, 14 And 15 Are Invalid In That _
.~ They Involve New Matter In The Application
_And Were Introduced For The First Time More
Than One Year After a Publication Disclos-
‘ing The Subject Matter Of the ClaimsS. + o « « o #47

D, Claims 3 ‘And 10 Are Invalid For PFailure To

.. 'Include Apr Essentizal Element As A Positive
Limitation, Thereby 0verc1a1m1ng The Pur-
'porf@d Inventiok. . e 8 o o 5 ¢ e & & 3 e e & @ 51

Vi. THE ISBELL PATENT TEACHING IS DIRECTED TO A VERY
NARROW STRUCTURAL CONCEPT WHICH CANNOT BE BROAD-
ENED OR OTHERWISE MODIFIED IN VIEW OF THE EXPRESS o
REPRESENTATIONS MADE 1O THE PATENT OFFICE e o o & o o34

, A. The Nature And Scope Of The Isbell Purported
Invention As Embodied In The Patent Claims. . o <34

B. The Isbell Patent Discloses A Specific Ant~
: enna Array Where The Dipole Lengths And Spac-
. ...ings Between Dipcles Are Determined By Spec-
. ”1f1C_DeSIgﬂ Parameterso @ ® & Bos e e & & & & @ 055

VIi. THE ISBELL PATENT CLAIMS ARE NOT INFRINGED BY ANY |
 OF THE ACCUSED WINEGARD ANTENNAS. « o+ + o « o o o o 461

As Ciaims 1 And 2 Requmre That Dipole Lengfhs '
And Spacings Vary In Accordance With The
Formulae Given In The Claims And Where The
Scale Factor IS Less Than Unity « o ¢« o o o ¢ « o61

Be 'Claxms 3, 4 And 5 Requare That The Ends Of
The anoles Fall On A V-Shaped Line PForming
An Apngle At Its Vertex With The Dipole Len-
. gths- Varyang In Accordance With The Formula
Gf Claim L1e 6 ¢ o ¢ © ¢ & @ o 0 » &« & » = e o o606

Ce Cianm 9 Requlres That Dipole Lengths And
' Spacings Vary Logarithmically From Opne End :
Of The PFeeder To The Other. o e s 0 o o o o s o 0B

D, Claim 10 Requires That Dipole Lengths Vary
In Accordance With A Substantially Constant
‘Scale Factor And That Spacing Between Di-
poies Generally Decrease From Ope End To The
- Other With The Greatest Spacing Between The.
Longest Dipoles Of The AITAYe o o o o ¢ o o o o » 69

-iii=




VIII.

IX.

¢ f

E. Claims 11 And 12 Are Substantially The Same

As Claim 10 Except That The Spacing Varies-

Also By A Substantially Constant Scale Factor

With The Greatest Spacing Between The Longest
DipéleSp # * ® 8 ® @ ° 4 @ O e @ @ e ¢ o o o o o o o170

F. Claim.13 Is Similar To Claim 10 Except That

In Additionm It Specifically Relates To An
Antenna Array Where The Length Scale Factor
Be Iﬁ_Tbe Range Of 098'%0'9095 *# o s e o s o » . o 71

‘G. Claims 14 And 15, To The Extent That They May

Be Understood, Require Dipole Lengths To De-
crease According To A Suybstantially Constant
S¢cale Factor And The *Cells” To Decrease By

A Substantially Constant Scale Factor. o « o o « » .72_

THE DCOCTIRINE OF EQUIVALENTS IS NOT AVAILABLE TO ISBELL
TO EXTEND THE SCOPE OF ANY CLAIM TO INCLUDE ANY OF
ﬁm A ACCUSED STRUCTURES L] L ] & ] < & _0 L L] L] ® L] L L * * 8 1
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I. STATEMENT OF FACTS.

A. Nature Of The Action And The Pleadings.

This is an action under the patent laws of the
United States for infringement of United States Letters

Patent 3,210,767 issued on October 5, 1965 to Dwight E.

" Isbell on an application'fiied in the Patent Office on

May 3, 1960 entitled Frequency Indépendent-Unidirectional

Antennas.

The action was initiated by filing of a complaint
in the District Court for the Southem District of Iowa,
Eastern Divisiou on March &, 1966, and was transferred

for trial to the Davenport Division after filing.

An answer to the comﬁlaint was filed on April 13,
1966 alleging invéiiditf of the patent on various grounds
and non-infringement of any of the claims of, the patent
by any of the antennas manﬁfactured or sold by thé.

Winegard Company.

B, The Parties.

3

Plaintiff, University of Illinois Foundation, is a
not for profit corporation organized under the laws of

the State of Illinois, having its place of business at

Urbana, Illinois, as set out in the complaint.




Defendant, Winegard Company, is & corporation
organized and'existin; under and by virtue of the 1aws
of the State'of Iow: having it principal place of

business at 3000 Kirkwood Street, Burlington, Iowa.

C. The Isbell Patent In Suit - Number 3,210,767.

Isbell patent 3,210,767 relates to frequency

independent unidirectional antennas of the type having

a plurality of driven elements in a substantially cq-planar'

array, the length and spacing between successive dipoles
varying according to a specif ied mathematical formula,
each of the dipoles being fed by a common feeder which
introduces a phase reversal of approximately 180° between
successive dipoles. The mathematical formula for varying
the. dipole lengths and spaéing between successive dipoles

is given in the patent as follows:

1

T = L {n+ 1) = &5 (n + 1)
' Ly A Sy

where ’E is a constant having a valug less than 1; where
Lp is the length of any given dipole in the array; and

L (n + 1) is the leugth of the adjacent smaller dipole.

A Sy is the spacing between the dipole having the length
L, and the adjacent larger dipole; and AS (pn + 1) is the
spacing between the dipole having the length L, and tﬁe

adjacent smaller dipole.

D

l




D. The Wiﬁegard Company Antenna Structures.

The éntenna structures manufactured and sold by

Defendant and which are accused as infringing are: -

1)

. 2)

3)

4y

Frequency depeﬁdent antennas designed
to. cover the low and high VHF tele-
vision bands; .

Such that the low VHE band operation

is provided by dipole driven elements;

High VHF television band coverage 1s’

‘provided by the dipole driven elements

in combination with the associated
parasitic element in the array;

Have strict frequency limitations be-
cause of the specific design parameter
and the operating bandwidth cannot be

significantly extended beyond these

limitations by simply adding elements

" to the existing array..




II.

STATUTORY PROVISIONS INVOLVED IN THIS SUIT.

A. 35 Urited States Code, Section 102 (b).

A persc: shall be entitled to a p-.tent unless —

(b)) the invention was patented or described
in a printed publication in this or a foreign
country or in public use or on sale in this
country, more than cone year prior to the

date of the application for patent in the
United States,

B. 35 United States Code, Section 103.

A patent may not be obtained thouéh the in-

- vention is not identically disclosed or des-

cribed as set forth in section 102 of this
title, if the differences between the subject
matter sought to be patented and the prior art
are such that the subject matter as a whole
would have been obvious at the time the in-
vention was made to a person having ordinary
skill in the art to which said subject matter
pertains. Patentability shall not be negatived
by the manner in which the invention was made.

C. 35 United States Code, Section 112,

The specification shall contain a written des-
¢ription of the invention, and of the manner
and process of making and using it, in such
full, clear, concise, and exact terms as to
enable any person skilled in the art to which
it pertains, or with which it is most nearly
connected, to make and use the same, and shall
set forth- -the best mode contemplated by the
inventor of carrying out his invention. * * *




III. THE PATENT IN SUIT IS NOT VALID

The Invention Was Disclosed In A Printed
Publication Which was Publicly Available -

- More Than One Year Before The Filing Date
Of The Isbell Patent And Is Barred Under
35 U.S.C. 102(b).

The Patent Laws spécify that a valid patent cannot
be obtained if %hé sub ject matter set forth and claimed in
the‘patent was described in'a.publication more_than one
yéar'befoxe'the date of filing ﬁhezapplication for the
Isbell Patent (35 U.S.C. 202 (b)).

A publication capable of negativing novelty can be

anything that is_dist:ibuted'to any part of the public

without any injunction or secrecy. Rosenwasser v, Spieth,
129 U.S. 47. However, ac%uél distribution need not occur.
Exposure of the subject‘matter is enough t6 constitute.a

publication; AnVﬁhingufhat.ié printed and made accessible

to any part of the public is -a printed publication. Inter-

chemical Corp. v. Sinclair & Carroll Co., 50 F.Supp 881,

DC NY, re?d on other grounds, 144 F.2d 842, rev'd on other

grounds, 325 U.S. 327.

A publication has been held to be accessible to the

public when it is available in a library. Truman v, Car-

vill Mfg, Co., 87 Fed 470, While it has been held that

the mere existence of a printed thing is not a printed




publication, its deposit in a library is. john Crossiey'

& Sons v. Hogg, 83 Fed 488.

To defeat is<uznce of a valid patent a publication
must fully descr’ .@ the invention as to viable any person
skilled in the art to which it relates to practice the

invention. Seymour v. Osborpe, 78 U.S. 516. And it must

exhibit a substantial represeantation of the patented in-
venfion in the exact terms of the patent and it is suff-
~icient if the same concept is found in both. Also, it is
not necessary to provide information kaown to those skilled

in the art. Cohn v. United States Corset Co., 93 U.S. 366;

Willamette=Hyster Co., v. Pacific, 122 F.2d 492,

A printed publication published by the inventor has
the same effect as though it had been pubiished by a stran-
ger and when published prior to the statutory limit before

the filing of his application will defeat the patent. Mar-

coni Wireless Telegraph Co, ¥, United States, 320 U.S. 1j

King Ventilating Co, v. St. James Ventilating Co., 17 F.2d

615, DC Minn,

1. Quarterly Engineering Report No.2 Dis-
closes The Isbell Patent Structure Suf-
ficiently For One 3killed In The Art To
Coastruct The Anteuna 3et Forth In The
Patent. :

Under the patent laws (35 U.S.C. 102 (b)), an anti-

cipatory priorx public&tion must contain a sufficient dis-




closure to enable any péison_skiliéd in the art to which

the invention pertains to practice the invention.

During direct examination, Defendant’s expert wit-
ness, Dr. Richard Yang; gave uncontroverted testimony that

the disclosure of Quarterly Engineering Report No.2, Dx

‘Ae3(b); is sufficient in all_reépecfs torpérmit‘a skilled

antenna designer to construct a log-pexiodic antenna from

the written descfiption and drawing on pages 2 and 3 there-

of. (R505-6)s

YQ. AS an antenna design engineer, and based
upon your previous experience in antenna
design work, do you have an opinion of
whethéer an antenna éngineer skilled in the
art would be able to construct a log-per-
‘iodic antenna from the writteén description
and pictorial respresentation on page 37

A, Yes, I believe so. |

R

A, Yes, I think you can, yes. Very much so.”

_'As'shown_in Chart 1, the disclosure of ‘Quarterly
Engineering Report No.2, Dx:A-3(b), illustrates thé antenna
with a line drawing'bf the same type as set forth in Figure
1 of the Isbell patent. The'Reporf No.2 further includes
the formulae for dipole lengths and spacings and the angle

between the lines upon which the ends of the dipoles fall

~so that an antenna can be made using the information pro-

vided in the drawing of the report.




It should alsc be obser%e& that counsel for Plaintiff
indicated at page 13 of Dx F-3 of the materials filed on
behaif of Isbell in *he interference proceeding involvihg
the Isbell patent that Dr., Mayes (the same Dr. Mayes who
appeared as a witpc.3 for Plaintsz duricz the trial) was
of the opinion that the xﬁformatxon of Report No.2, Dx A-3(b),
was sufficiénﬁ for a skilled antenna design engineer to make
the antenna of the Isbell patent and that no further inform-
atibn would be_reqvireda

¥Dr. Mayes, "% % *as an expert in the art and
presently Associate Head of the Antenna Lab-
oratory of the University of Illinois Elec=~
trical Department, testitied that the descrip-
tion embodied in the drawing on page 3 * * %
with the description on page 2, was sufficient
to enable anyoneé having de51gn experience to
construct the log-~pericdic dipole antenna and
to operate it * * % ¥

2. Quarterly Engineering Report No.2 Was
Published And Available AS A Library Ref-
erence, And Otherwise, More Than One Year-
Before The Isbell Application Date.

The application which culmjnated in issuwance of the

Isbeil patent here in suxt was filed in the United States

Patent 0ff1ce on May 5 1960, Accordingly, a publxcat1on

of the invention which occured prior to Mayfgz 1959 would
give rise to a statutory bar which would prevent the is-

suance of a valid patent to Isbell,




Such occurences dékarisé ﬁn&fif i5 an inescapable
conclusion that the Patent Office canno%.know of such pub-
lications unless they are in some way brought to the atten-
tion of the Patent Office. If_fhé Patent Office is not
made aware of such publications, a patent may issue but it
issues onlvmdug to ignorance of the fact that a statutbry
bar exists and, accordingly, the examiner and the Patent
Office act without;comple%e knowledge of pertinent facts.

Such is the case involving the patent here in suit,

_ 'Misé Mar jorie Johnson testified that she was an en-
ployee of the University of Illinois from June 1958 to
March 1962 (RiQd) in the Electrical Engineering Department
as Techﬁical Editor and Librarian of the Lécal Library
(203)'aﬁd that heraoffice and duties included the respon-

sibilitf for the ﬁreparationv printing and distribution of

pubiicaﬁions and reports of the Anteuna Laboratory_(R195).

For that reason, she was aware of all phases of the prepar-

ation_aﬁd distribution of such materials,

Miss thﬁson stated that reports which were delivéréd_
{0 her office as Technical Editor'and Librarian of the Local
Library would becomé avai1ab1e as library refefences ﬁhen
they were deiivered,to her office from the printer (R205),
and that they wefe‘avaiiable at that time in_the same sénsé
that any other reports inlﬁhe library Wexe avéilable‘toiany-

one interested in such materials (R216):




WQO

A

And you previously indicated that when mat-
erials were delivered from the printer to
your office, they were available for dis-

Triv m~10ﬂ on the date they were delivered
to sur office?

Ye:

..¢h the extra copies of this material that
you had printed, and I specifically refer
you to Quarterly Report No.2, would it have
been available in your office for distribu~-
tion upon request on the date it was deliv-
ered in your office? :

Yes.,

* % K % %

Would you say then, Miss Johnson, that
Quarterly Engineering Report No.2 was avail-
able in your office onr April 30th, 1959 to
the same extent as any other publication or
report was available in your office either
a3 a library reference or as an extra copy?

To my knowledge, yes.

So that, to this extent, you would noﬁ dis-
tinguish that availability of this Report
Ne.2 from any other samilar report then in
your office?

No,.*™

Miss jJohnsor also indicated that when reporté were de-
livered to hex office from the prinﬁer'much of the local de-
livery of the ma%érials‘wouid be made by personnel of her
office (R199) and that such dis%xibutiom generally was made
at least on a daily basis-and sometimes more freguently
‘ ‘Miss Johnson also indicated that reports were dis-
tributed in this manper a3 scon as they were received.back

from the printer and that persons within the University and

-30-




others frequentlf made requestS'of her office for such mat-
erials and reports (R200-201)°

"Q When did coples of these reports become avail-
able for distribution to any of these persons?

A As soon as they arrived back from the printer.

Q Did you fréquéntly receive requests from per-
sons within the University and by others for
copxes of these reports?

A Yes.

Q And were these requests responded to by de-
livery of copies of reports to the extent
they were avazlable?

A As long as wenwere fairly sure that it was a
responsible party making the request, yes.”

It was shown by Miss jbhnson“s testimony that Quar-
tefiy Engineering Report No,z,‘Dx.A-ng); which fully dis-
closed the an%enna set forth in the Isbell Patent in suit,
was avanlable as a library reference on April 30, 1959,
more than one year prmor to the filing date of the appllca-
tion which culminated in issuance of the patent in suit and
that this report was available to the same extent as any
other report or material in the'1oca1 library of the Antenna
Laboratory (R238): |

| '”Q;‘ I show you, MiSs jbhnéong a document which
' . has been marked for identification as Def-

endapt®s Exhibit H~-11 and ask you 1f you
‘can identify that document for us?

A. This is a University of Illinois Receiving

.- Report for 117 copies of Quarterly Engin-
eering Report No.2, contract AF-6079, en-
titled Research Studies onr Problems Relau
ting to ECM Antennas.




QQ

As

And is that tﬂe'same quarterly report No.2 -
that you examined earlier, indicated as Def-
endant’s Exhibit A-3b7

Yes,

Do you see a handwritten &esmgnaf1on on that
documenﬁ?

Yes, 1 do.
Do you recognize the handwriting?
Yes, it is my own.

Will you read the designation on the decu-
ment?

It says *Completed 4-30-.59,"

What deoes this handwritten desagnation Sig=
nify to you?

It would signify to me that on that date
this report was completed, the primtimg of
if was completed and it . was in my hands.

(R240Q) * * * % &

Now, Miss Johmson, having sSeen that docu-
ment, H-I1, I again ask you whether in your
opinion Quarterly Engineering Report No.2
was available in your office on April 30,
1959 to the same extent as any other pub-
lication or report was available in your
office, whether as a library reference or
as an extra copy? '

In my opinion, yes. |

This report, you wouldn't distinguish it
then as to the availability of this veport
No.2 from any other 31m11ar report in your
office?

No, I wnuldn’f.”

-12 -




Tt should be observed that it'is a well established
pfinciﬁle of law that élfypewritten manuscript, or matérial
produced'iﬁ some form dther than printiﬁg; is within fhe
meaning of a printed publication:intended by the statute
(35 U.S.C. 102b). It is equaily well established that

such a document available in a library as a reference is

Mpublicly” known. Hamilton Laboratories Inc. v Massengil,

111 F2d 584; Gulliksen v Halberg, 75 USPQ 252, (Patent

Office Board of Appeals, 1937); Ex parte De Grunigen,

132 USPQ 152, 1961 CD 75, (Patent Office Board of Appeals,

1958); In re Tenney, Frank and Knox, 254 F2d 619;

Ex parte Hefshberger; 254 F2d 624; Indiana General Corpora-

tion v Lockheed Aircraft Corp., 249 FS 537; 1.C.E .Corp.

v Armco S%eel.Corporation, 250 FS 738; Qppiication of

Heritage, 182 F2d 639; Cigunareila cde Testa, 151 USPQ 464,

'(Pafént'offide Board of Appeais,riQGS).




Iv. THE ANTENNA STRUCTURE AS DISCLOSED AND CLAIMED 1IN
THE ISBELL PATENT IN SUIT WAS OBVIOCUS TC ANYONE
SKILLED IN THE ART PRIOR TO THE TIME OF THE ISBELL
 DEVELOPMENT AND THEREFORE DID NOT MEET. THE REQUIRE-~
MENTS COF 35 U.S.C. 103.

A. The Zzbell Development is Merely a Combination
of Elcments ALl Kpown in the Art Prior Thereto
And Does Not Rise to the Dignity of Patentable
Invention But, At Best, Merely Evidences the
Application of Mechanical Skill.

Article 19 Section 8 of the United States Constitution
authorizes Congress to yeward inventive genius‘by providiﬁg
for the issuance of patents. 7This constitutional provision,
however, doeé not provide for the issuance of patents as‘é

reward for mere mechanical skill alone. Cuno Engineering

Corp. V. Automatic Devices Corp., 314 U.S. 84, 61 S.Ct. 842,

94 L.Ed. 1516, (1914); Steffan v. Weber Heating & Sheet

Metal Co,, 237 F.2d 601, CA 8; John Deere Co., of Kansas

City v. Graham, 333 F.2d 529, CA 8, (1964).

Section 103 of Title 35 of the United States Code is
quite Speqific'in that a patent may not be obtained, not-
withstanding the fact that the invention is not identically
disclosed or described as set forth in section 102 of this
Title, if: |

W % % % the differences between the subject
-matter sought to be patented and the prior
art are such that the subject matter as a
whole would have been obviowus at the time the
ipvention was made to a person having ordin-

ary skills in the art to which said subgect
matter pertzins.”

-13-
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Moxeover, the standard which determines the presence of

patentable invention is decidely more stringent if the sub-

ject matter of the patent in question involves merely a com-_'

bination of old elements found in the prior art. A & P Tea

Co., v. Supermarket (’;‘c:;rp.,9 340 U.S.-147, 70 S.Ct. 803, 94

L.Ed 1361, (1950). More exacting standards for determining
pa%entable_invention have been applied by courts in recent

years than was formerly the case. Caldwell v. Xirk Mfg. Co.,

269 F.2d 506, CA 8, (1959). A combination is unpatentable
notwithstanding the presence of improvement, if it is, in
view 0fjthe'prior art, am obvious expedient of the skilled

worker in the art. In re Stewaré, 222 P.2d 747, 42 CCPA

937, (19555. The Court of Appeals for the Eighth Circuit
has specifically stated that a device which is new and use-
ful but whmch falls short of revealxng more than mere mech-
anlcal skill ”has not establlshed lﬁs right to a private

grant on the public domain.” Caldwell w. Kirk Mfg. Coq,

supra. In a $till more recent case, John Deere Co. of Kan-

sas City v. Graham, supza, the Court of Appeals for the
Eighth Circuit has stated, with reference to patent claims
directed to a combination of old elements, at page :

"To be patentable, a combination of individually
.0ld elements must contribute something new; the
elements must cooperate to produce an accumula-
tion which exceeds the sum of its parts. ¥ ¥ *
Stated differently, "The bringing together of
old elements in a mechanism involving no new
principle, to produce an old result, however,
5k111fu11y done, even though the result marks
an advance in efficiency and wtility, is but
an exercise of mechanical skill and not inven-
tion.*"

i1l




In determining whetheﬁ the sﬁﬁjec% matter of a patent is

“truly invention or merely the result of mechanical skill,
a careful scrutiny of the patent must be made in light of
the prior art and forme: uses of the constituent parts of

the patentee®s device. Continental Farm Equipment Co. V.

Love Tractor Inc., 199 F.2d 202, CA 8, (1959). It has been

‘held further that, in the case of a patent directed to a
combination wherein ﬁo ciaims.are specifically directed to
anyone of the elements per Se, a presumption arises that
each of the elements is old im the art or is not patentable

per se. Piexce v. Acromautical Commupications$ Eguipment -

Inc., 255 F.2d 4539 CA‘5? (1958)e An "inventor” who simply
rearranges or readjusts old clements or uses their equiva=-
ients to make a new Structure in which each part Operatés
subs%antiéily ag in the old and with the same result only

evidences mechanical skill and not invention. Westinghouse

v. Schwarze, 108 F.2d 352, CA 6, (1939). There is no inven-

tion involved where a person skilled in the ‘art, and with
the teachings of the priorart before him,_canuﬁroduce the
structure recited ih one or mére'of the claims. In re
Iwomey, 218 F.2d 593, 42 CCPA 742, (1954).

Perhaps the distinction between meré mechanical skill
and what is considered patentable imven%ion can.best be
brought into sharp relief by considering the languége of

the Supreme Court in Atlantic Works v. Brady, 107 U.S. 192,

27 L.Ed 438, 442, (1882), wherein Mz, Justice Spok§ for the

courts

-15~
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#The process of development in manufactures cre-
.ates a constant demand for new applianpces, which

the skill of ordinary head workmer and engineers
is generally adequate to devise, and which, indeed,
are the natural and proper outgrowth of such de-
velopment. Bach step forward prepares the way

 for the nex} and each is ysually taken by spon-

taneous triéis and attempts in a hundred dif-
ferent places. To grant a Single party a monop-
oly of every 8light advance. made except where
the exercise of 1nven%10n snmewhat above ordin-
ary mechanical skill or engineering skill is dis-
13mcﬁiy Showi ;. 48 unjust in principle and in jur-

_ious im its cousequences. The design of the pat-

ent laws is to reward those who make some Substan-'

‘tial ciscovery or ianventiom which adds to our

knowledge and makes a step in the advance of the

- useful arts., Such inventors are worthy of all
favor. It is never the object of those laws to

grant a monopoly for every trifling device, every
shadew of a shade of an idea which would naturally
and 3p0neaneously occur to any Skilled mechanic

. or opezator in the ordinary- progress of manufac-

ture., Such indiscriminate creation of exclusive

privileges tends to obstruct rather than stimulate
invention. It creates a ¢lass of speculative sch-
emers who make their business to wateh the advan-~
cing wave improvement, and gather its foam in the
form of patented moncpolies, which enable them to
lay a heavy tax upon the industry of the country

without contributing anything to the real advance-

ment of the arts., It embarasses the honest pur-
suit of business with fears and apprehensions of
concealed Iiens and unknown liabilities to law-

suits and vexatious accountings for profits made

in good faith.”

- This opinion of Mz. Justice Bradley has Since become a classic

in the law and has been applied as law by many judges Subse-

quently in a long line of cases, inclﬁding@%bq judiciary of

the Eigﬁth Circuit., cof: City of St, Louis v. Pendergast,

29 F.2d 188, 191, CA 8, (1928); Tropic-Aire v. Sears, Roe-

buck & Co,, 44 F.2d 580,589, CA 8, (1930).
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B. Isbell Was Not The Originator ef Frequency
: Independent Antennasg Nox of That Class Of
Frequency Independenﬁ Antennas Commonly Re- -
ferred to as Log-Periodic Antennas; Nor Of
an Antenms Array Employing More Than One Lite-
eary or Siraight Dipole Elements Intercannected
by @ Trn -sposed Feeder Lime. ‘

The record is abundantly clear that the patentee of
the patent in sweit, Dwight'ﬂ. Igbell, was not the first to
discover or devélop frequency independent antemnas per se.
Mr. Isbell was pot the first to develop and reduce to préc-
tice éha% class of frequency independent antennas commonly
referred té as YLog-Pericdic’ antenpmas. Nor was he the
first to deriﬁe‘ané éppiy the mathematical relationships

or formulae set forth in the Specification of the patent

in suit.

Plaintiff®s own witness, Dr. Pawl E. Mayes, testified
on direct that the first class of aﬁtennas ﬁhich_were to be-
come, known as frequency independent antennas were théorizedl
and developed by Dr. Victor H. Rumsey. Maye@yfwrther tes-
ﬁifie& %ha%-%he second mémber of the class offfrequentv in=-
cependent antennas, c@mmomiv referred to. as log-periodic
antennas were deveioped and discovered by Br. Raymond H. - |

Dulamel, (R157-158). This is corroborated by Dr.-Rachard

Yaug called by the Defendant. (RSO?)o It was fuxther shown
that in Befendantﬁs Exhibit Dx A-l, an article entitled
$LOGARITEMICALLY PERICDIC ANTENNA DESIGNS™, by R.H. ‘__Duﬁamel
_and F.R. Oie, publiﬁhed'on.or about March 31,,1958,i<moze_

wlT -
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than one year prior to the filing date of the patent here

1n sth} the mathematical relamﬂaﬁ T = ESE_E_El appears,

'.'whiﬂh is the Same_as that dlsclosed in the body of the Speci-

' ficaﬁion'af the Isbell patent.

BV the tesﬁamomv of Plaantxff?s own w1tness Mz, Harrxs;
,the record 15 clear that Isbell was na% the fxrsﬁ to emplov
multiple dip@ie.eiam@ﬁts in am amtenna array, Nor was he the l
first.t@'éﬁpiav multiplé'dipéie elements of the simple or
straigh%lf?pe@ The Tel-rex an%emmaﬁ a5 shown in Exhibit
Dx B-@, empioves two stra1Whﬁ dipoles, The White patent,
)4 E53, shows three ‘straight or rod dipoles in an anténna-
arraye. Ké#zinv EX-E;4,~amd:Kdoﬁans paﬁénﬁs, ﬁx E-1, are

'still othe# exampies;

Nor was Isbell the fnrst to employ transposed @hasmng

-lanes between gipole eiements in the antenna arzay and fed
from the frenﬁ to provxde an anienna suitable for use 1n
%elevns*on reception or 0therwxsep‘ Mr Winegaxd testifned

~ that he,emplnved;ﬁzanSpased phasing or feeder lines in am

_‘antenna as-fax'baék'as 1952 and iiiu@traﬁed in a sketch,
Exjﬂ¢l?g tﬁe twin-dipoie aﬁxav\on which it was so'emploved.
‘He furﬁher ﬁés%ified'%ha%'he empldved transpoSed'phasing or -
feeder ixnes in the ”Clxpper Anﬁenna“ manufacﬁured in 1952, {R422)

| TranspOSed phasing lines are alsc 111@btrated in the Tel-
rex brochure, Dx‘B-é, buarxng a May, 1955 date; aise in the
Winegard pa?eﬂt.2g700_105 Dx D-L; in the Color*Ceptor an-
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tenna, Dx L-15 and Dx C-8; and alss'am the Chaﬁnel Master
K.0. antenna, Dx J-6 & 6(a) znd B-4, and the Kay-Townes
Rear Guard, Dx B-3, all on sale and in public use more
than one year prior to the filing date of the Isbéii Patent

application.

One is compelled to ask then, what did.Isbell accom~

plish? A review of the record shows that Isbell merely ap-

plied the log-pericdic formulae, known in the art and devel-

@@ed by amother, to an endfire antemna array having a piur—
aiity of dipole elements, also known in the art, to obtain
an obvious and expected result in view of D@Hamél”s prior
work, namely, a broadband antenna array exhibiting frequen=-
cy independémt characteristics with referénéé to operating
characteristics over extremely large bandwidths, the extent
of which being dependent directly upon the number of dipole
elements employed im %hé array for a given antenna geometry.
This can hardly be regarded as imvolving inventive geﬁius

regardless of what standard of determining patentable ipven-

tion is employed. Each of the elements and design consider-

ations of the Isbell Structure were known in the art and are
combined.fo-pxbvide a resuit old in the art with each of

such elements operating in the sSame way known im the art.,

h -19-
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C. The Dipole Array as Disclosed and Claimed In

. .. The Isbell Patent Was Obvious to Anyone Skilled
In the Art In Light Of The Previous Develop-
raent And Publications Concerning Log-Periodic
Antennas By Dr. R.H. Dullamel And Others.

The record is also clear that thin wire appr0ximati0ns
were known in the ari at the time DuHamel developed his Log-

Periodic class of frequency indepeﬁdeﬁ? antennas and could

be used in place of solid sheet teeth dipoles of the struc-

ture illustrated in'Figure_z of Exhibit Dx A-1, DuHamei
himself c@nsidered and describédseveral.different variations
of his sheet %rapeZOiﬁal'wide;ﬁnoth,struciures; .Fiéures‘Q
& io'of_Exhibi% Ex:Afi show wire outline appxqﬁi@a%ions of

the solid plamar halves; Anothex variation is shown in

'“Fmgure 15 of the same axtlcie where "zig®zag! or tr:anguiar

wize approxmma%mons of Figures 2 or Figurgs 9-10 are’ employed.

Dz, Yang testified that with "zig-zag® or triangular teeth®
'substi%ated for-the_éoli@_shéet dipoiesgbf_Pigvré é or the
rectangular wize outline approximations of Fﬁguzes.@«l@, |
there would he‘m0 prob£ém_in.fexmsfbf interference in ﬁaking 7
the respective haﬁ§és of the Buﬁamei antenna s%ructwie ‘para-
ﬂlél to eéch other (R510). Coiﬂapsxng the two halves of the
Duﬂam@i structure to a position where they are essenfxally
parallel {0 each other results in an antenna which is the
equivalent of that described and claimed in the Isbell patenmt
here in suit. The Duﬁamel.arti¢1e, ﬁx A-l, indicates that
such a structure was'nO% only comsidered by DuHamel but was
ac%wall? gonétructed and tested. Table 4 of‘fhe article

shows several modei‘éonfiguratioms where the angle between

....2._(_) -




the planar h%ﬁgLs of the antenna were varied from 60° down
to as low as 79,  The latter value, for all practical puz-
poses, provides an ant.:na Structure where the planar hale

ves are essentially poo-allel. (R511-312),

'Subsﬁi?uﬁing @iﬁple or straight dipoles for the "zig-
zagh wire gppxbximafians effects the pr@éise structure as
disclosed in_tﬁe‘lsbell patent in Suiﬁw As was so tes%ifiedﬁ
to by Dr. Yamg (R512). It would be well within the skilled
of anyonéﬁééhdoled in the antenna art t@:use‘a simpe or Str-
aighﬁrdipoiélinﬁiieﬁ of the %zig-zag® or triangular wire di-
poléé. Isbéiiﬁhimseiflwas well awere of this as cén be seen

by his reference to imvestigating "log periodic structures

with thin iihear elements (zero tooth width)# as ‘& planned task

as ouﬁliﬁe&'on page 2 of Quar%erl? Eﬁgineqxing Report'No,i,'
the initial pProgress repdrtkoniContracf_AP33(616)-6079're_
lating to Log Periodic Antenna Structures and identified

28 Defendant®s Exhibit Dx A~3(a).

Further, Dz. Yang‘demonstraﬁed for the court just how
easily and simply the Isbell structure was déiivable‘from the
work of,Duﬁgﬁel by the'simpie expedient of collapsing the var-

icus angles to zero., (R512-514). This‘ié_notrnnlv devoid of
| any're@@iﬁémémt of  inventive genius, but can hardly be said
“to invoive any mechanical skiii; Aﬁv.iayman”cbmpﬁeteiy ﬁﬁ—
gchooled éndfiﬁexperiencéd in the art of anééﬂna desigﬂ may
nevertheless do this. Moreover, it was shown that this_éim-

ple_éé&i?éﬁibmiof the Isbell Stricture from the DuHamel trap-
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‘18201da1 %ooth structure 18 111wsarated in a number of tech-_.

nzcai references SMCh as the ja51ﬁ Bnglneering Handbook
at paves 13-11 and 18-13, Dx A~10(2) & 10(b). The obSegva-
tion is noted thaﬁ the iag-perzedic dxpole antenma arrav
of Figure 18 11 on page 18-13 {the Isbeli structurel:
L R A be derived from that of Figure
. 18-9 (cn page 18=11) {(the DuHamel trapezoidal
- structure) by letting the tooth width and the
-~ angle /A approach zero and then foldmng the

two half sStructures about the horizontal axis
S0 that the angle glapproaches zero,"

The Monser article, Dx A-~0, also notes the simple derivation

of the log-periocdic ﬂipolé{array {thebisbéll structure) from-

ﬁhe pyramidal 1og-peri0dic é?xwc%uIe- againfﬁy simply collap~

*31ﬁg the angles to zero, and 111ustrate$ the basxc relatxon-

~.sh1ps between the two an%ennaso
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the art actually cited.

18, 1939,

tween ad jacent dipole elements (R498).

D. The 3Subject Matter Disclosed in The Isbell
Patent Was Obvious To Anyone Skilled In The
Art In Light Of The Patented Prior Art Ref-
erences, And Particularly In Light Of The

Pertlnent Prior Art References Not Czted In
- Or Durxng The Prosecution,

1. The Patent Office Erred In Issuance Of
The Isbell Patent Here In Suit.

While it is recogpized that a patent is presumed to be
valid, that pxesﬁmption is weakened when prior art is before

‘the court that was not considered by the Patent Office during

prosecution of the application which resylted in the patent.

Such is the case here. Certain patented prior art not con-

sigered by the Patent Office was more ﬁerﬁinen? than some of
One such reference is the patent.%of
White et al, Nog'2,105$569 (Dx E--;S)g which issued on Jaﬁuarf
- | Dz, Yang testified that the White patent disclosed
an antenna'axxav having a plurality of dipoies of increésing

lengths connected to a common feeder which is transposed be-

Thus, the White pat-
ent shows:

1. An antenna arrvay having at least three
dipoles, as in Isbell;

2. An arxray where the dipole lengths pro-

gressively increase from one end to the
other, as in Isbell;

3. An array wherein the feeder line is trans-

posed between adjacent driven elements,
as in Isbeli.




Fur%hermore, the disclosure of the-White patent Speczflcally
states on page 2w coiumm 2, lines 14 et seqgs
#The polar diagram is therefore substantiaiﬂy
independent of freguency over a substantial
range of side band frequencies.” .

Dt Yang testified that the antenna shown ‘and descr1bed
in the White patent could be deS1gned to be fully operatlve
over the low VHF band (Channels 2 through 6) (R504) :

"Q. Dr. Yang, could an antenpna engineer design
ca television antenna according to the White
patent that would be operative over the low
VHF television band, Channels 2 to 67

A. Weilg-lnsﬁppase one could, yes, * % ¥

TheIWhité patenﬁ'teaching,ﬁherefoxefrespdnds-{o_thé 
purpbxted invention as set forth in the Isbeli pafén% in
that it iﬁciudes an amtehna array having a piurality_bf'di-
pole eiemehts infercomnec%ed-by a ttamspoéed feeder line and
whére the dipoie lengths var?_from_@ne'end of the affav to
the otherq The White disclosure expressly .states fha% the
antenna Structure is, in operation, 8ubstanti@11v indepénd- |
ent of frequency over a substantial range of S1de hand freg-
uencies. One of the 1mpor%an¢ functional charac%erisﬁlcs
whxch Plalntlff a%trlbutes to 1og pexlcdxc aptenna sStruc-
tures is 1%5 ability to operate substantially 1ndependent

of frequency over the_paxticuiar bandwidth of interest.

. Dia Yang indicated that théfWhite,pa%ent would enable an

~epgineer to design. an anteﬁna capable of operating over the

low VHF television'band,'Whiéh_testimon9 is not controver-

ted in the record.
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Othor refercnces were ay: .lable to the Examiner but

were not cited. ' .ese refereac: invelve the combination

of the teaching ¢  one patent dif losure with ti © of an~

other. In determi ‘ng whether ¢ imvention has it = made,
iefGVQL&GSWQV be ... bined for tt surpcse of show.igz that

it did not amount to’invenﬁicﬁ v . combine features of the
prior art patents in the manner accomplished by the subse-
quent inventoxs

It should be observed that the mere aggregatlon of a

number of oid parts or elements which, in the aggregat1on,

erform or produce no new or different fumction or operation

than theretofore performed or produced by them, 1s not pat-

entable aﬁventmoﬂg, Lincoln Engineering Co., v, Stewart-

Warner Corp., 3030 U.,S. 545, 349; Toledo Pressed Steel Co.

Cuno Engineexing

v, Standard T barnsg Incmy 307 U S 3503

Corp. V. Automztic Devices Corp., 314 U.S. 84. The con-

junction or comcert of kﬁown elements muo% contribu%e some=-
thing. V when the whoie is some way exceeds the sum of
its parts is the accumulation of old devices of any signi-
ficance., In the present: case Isbell, is of course, using
dipole elements which are Shown in the art to be known at
the time Lhis purported invention was made (White ?a%ent

Dx E-3}3 he is using tramsposed phasing lines which were
shown to exist im the art at the time of his purpor%ed in-
vention (White patent, Dx E-3), The antenna diSclosed in

the I»bell paten% is fed from the front also shown in the
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art to be'known at the time the purported inven%ion.was
mde (Winegard patent, Dx D~1); likewise, he is using'
dipole elements of'varying'iengfhs;which is also known
in the art pzior to the time of the purported invention 
(White Patenﬁ; Dx E-3; Katzin patent, Dx E-4; Winegard§l
patent, Dx D-1) and he provided spacings between the di-
pole elements which is'shown in all of the prior art .

anteana structures in evidence.

It has been stated that courts should scrutinize

- combination patent claims with a care proportioned to the

difficulty and improbability of fimding invention im an

assembly of old elements. The function of the'patent is to
add.tb the sum of usefﬁi kh@Wiedge. Patents cannot be sus-
tained, when on the contrary, their effect is to substract
from former resoﬁrces-freeiv.avaiiable td‘skilied artisans.,

Great Atlantic & Pacific Tea CO. V. Supermarket Eouipment

Corp., 340 U.S. 147 (1950).

’

It is not necessary in a combinmation of,sﬁch~referen-
ces that the structure of one reference be substituted bodily
in that of the reference with which it is combined. In re

Billipesly, 279 F.2d 689. Rather, the question is whether

| what the applicant has done would be obvious from the ref-

erences in combination (35 U,SGC._103). To rénder'invalid
a patented combination claim ox to establish amtdicipation

of a combination‘ciaim; it is not necessary'thét all of the
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elements in the combination be fdund in a single earlier
patent or in a single device previously in general use,

It is enough if the evidence taken a5 a whole discloses
that all'of the .aimed elements are found in dlfferentw
priorﬁpa%en*z ~a the art or in different devices previocusly

in general use, provided no new functional relatiouship

arises from the comoinationaf Fairchild v, Poe, 259 F.2d
329. There is no new resylt shown for the_combinatioﬁ set

forth in the Isbell patenta It~pérforms the same functicn

in the same way as one skilled in %he az% would expect, i.e.,

it receives 51gmals and cenverts the signal from the air
into 2 useable form to be transmitted to the.recexver -

the television set.

- The Xatzip patent No. 2,192,532 (Dx E-4) in combina-

tion with the teachings of the Kooman Patest No. 1,964,189
(D= Eéi), which was not cited during the prosecution of the
Isbell éppiication? provides an antenna array having: |

1. A plurality of coplanar and parailel dipoles
as in Isbell:

2 The‘dipoﬂe elements being of p10g£e531ve1y
increasing lengths,: as in Isbell;

3. The dipole elementS'being connected to a
common feeder line, as'im Isbell; :

4. The feeder line being transposed between ad-
jacent dipole elemenﬁs, s in Isbe11¢ 5

Dr. Mayes Svgaes%ed that the Katzin patent and the

Xooman patent (Exhibits E-1 and E-4) were dxrected to dxf—

27~
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ferent kinds of arrays, one béingﬂa.broadside array and the

other being an endfire array (referring to the mode of oper-

v

ation of the antenna rather thanp stfucfure) and gave this as
the only reason for not being able to combine the teachings

of the two patents. However, on cross-examination, Dr. Mayes’

~ testified that prior to 1959 it was known how to make the

Koomans antenna Structure {(which was characterized as being -
of the broadside type) intc an endfire of the type shown in
Katzin., That is, he testified that it was wholly within the
knowledge of ome skilled in the art to determine what was
neaded to be done to provide this type (endfire) of opera-
tion (R666D:
) Q. Dr., Mayes, was it well-known before 1959
. that if the doublets on Koomans patent were
spaced distinctly less than a half wave
. apart the principal radiation would not be
perpendicular to the array plane but would
- be parallel to that plane?.

Ao Yes,™

The dnlv reason given'bv Dr. Mayes on direct examina-

tion for being unable to combine the teachings of the two

patents is thus effectively megated by his further testimony

ocn cross-examination.

The teaching of the Schwartz patent No. 2,817,085

(Dx E~7) in combipation wifh'ihe teaching of the Koomans
patent (specifically, the transposed feeder lines of the

" Koomans patent), neither of‘%hese patents having been c¢ited

by the Examiner during the prosecution of the Isbell appli=-

cation, shows an antenna of the type having:
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1. A plurzlity of dipcle clements, as in
Isbell;

2.. Witk the-dipole slements increasing in len-
giths Jrom . one end of the antenna to the
other. as in Isbell;

3. And © : feeder lxne being Transposed be-

twee:. .djaceai dipole eier“uts as in Isbell.

It is quite significant that on rebuttzl, Dr. Mayes, testi-
fied as ¢o the differences in the Schwartz patent and the
Isbell patent(R657):

A. The Schwartz antenna uses hairpin or fat
dipoles in contrast to the simple linear
dipoles which are disclosed in Isbell,

The transmission lire sections between ad-
jacent dipoles have lengths which exceed

the spacing between adjacent dipoles,
whereas the Igbell disclosure is directed
toward transmission line Sectioms between

ad jacent dipoles equal to the spacing. The
impedance of the transmission line sections
between ad jacent dipoles is not necessarily
the same, and in fact the preferred arrange-
ment is described as beipng different imped-
ance for different transmission line Sec-
tions, whereas the Isbell teaching is a uni-
form %ransmlsszon line of constant impedance
connecting all dipoles in the array.”

With the exception ofHempioying hairpinp dipoles, all but

ten of the Winegard accused antennas (10B200, EOBBCO, 10B400,
B-105, B-335, B-445, B~555, B-550, B-660 & B-770) comprising
: two model series, possess the same differences as to the
Isbell patent as does the Schwartz patent. Specifically,

all buf.thé foregoing two model series, the accused Wine=-
gard antennas emplby feeder lines betweeh adjaceﬁt dipole
elements which exceed the spacings between the dipoles and

wherein the impedance of the feeder line is different than
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a feeder 11ne of substantially the:same lenvth as the Spac—
1ng between the adjacent dipole elements. Moreover, in the
accuSed Winegard models 10B1010, 1031020, 10B1030, 10B1040,
1031050,_i0B1120, 10BL130 and 102811409 a different type of
feeder line is utilized between the front (shortest) tﬁo

dipole elements than'is‘empioyed between the remaining

- dipole elements and which are of different impedances.

Dr., Mayes further noted a difference between the

Schwartz and Isbell structures wherein_%he Schwarfz struc-

ture employes hairpin, or fat, dipoles and the Isbell struc-

ture employes straight or linear dipoles. Dr.,Yang festi-
fied that there are a wide variety of dipoles., He stated
a definition of a dipole an antenna with which he agreés,

namely from DX A-13 (R490):

A, ®Dipole antenna. Anyonme of a class of am-
' tennas producang the radiation pattern ap-
proxxmatang that of an elementary electrlc

~dipole.®

Q. Dr. Yang, do you agree witn that definition?

A, Yes, I do.”
Dr. Yang was asked to ske%ch‘various dipole configurations
which would be encompassed in this defini?ion (R491), and

completed a sketch for 111us%rat1ve purposes (Dx L-19a)

accompanled by the foliowing description (R491-492):

#A., Well, to begin you have so—called linear

dlpoles and using a Straight wire * * %
‘There'®'s many, many varieties. You have

a bi-conical type. * * * sheet, triangular
sheet, * * ¥ tri-fan, * * * So "and so for-

th, 1nclud1ng maybe a folded type.
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Q.

And, further, on

(R548):

WQ:

A. Well, impedance is another, but usuaily when

* % % Are you saying that the folded di=~
pole That you have sketched operated bas-
icolly in the same manner as a linear d1—
poe or a bi-conical or a fan?

siecar the resonance fi. wency for which di-
poles -~re meant to ope .te the radiation
chare:. zristics wbuld ©: the same. How=-
ever, ...e impedancé ch¢*¢cteristics would
be somewhat different

cross-examination, Dr. Yang was asked

Radiation patterns are not the only cri-
terion of a successful antenpna, are they,
Dr. Yang?

you d831gn an antenna you always watch the
radiation pattern first. You can always
match impedance some@ other way without in=-
volving radiation, * * *

: The Wlnegard paten% No¢ 2,700,105 (Dx D-1), which was

rot cited by the Examiner durlng prosecutlon of the Isbell

.application, shows that it was known in the art ~before the

purported Isbell invention to provide an antenna arxray hav-

ing a plurality of dipole elements of differing lengths in-

terconnected by transposed phasing lines and fed from the

front in ap.endfire array (or backfire array as stated by

Plaintiff’s witnesses). The Winegard patent, Dx D-1, in

combination with the teaching of the Katzin patent teaches

the provision of an antenna array having:

i.

2.

A piurality'of substantially coplanar and
parallel dipole eiements, as in Isbe31~

The dipole elements being of progresslvelv
increasing lengths, as in Isbell- '
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3. The dipole elements being connected to a
- commone feeder line, as in Isbell;

4. The feedér~1ine being transposed between
ad jacent dipole elements, as in Isbell:;
and . _

5. The array. being fed from the front, as
in Isbell. _ -

It is interesting to note that no reference is made
by Plaintiff?s on re-direct or rebuttal as to the Winegard
patent, Dx D-1, in relation to any of the other references

discussed by Mr. Cock or in évidence at the trial. The only

reason given by Dr. Mayes in Support of his épinion that the

Koomans patent teaching and transposed phasing lines shown

therein could not be combinéd with the Katzin patent, Dx E-4,

is thdt Koomans showed a broadside arrayrénd Katzin anp end-

- fire array, the %wo'being_incompaﬁible. The Winegard patent,

Dx D-1, teaches an endfire array, the same as Katzin. Dr.

Mayes also noted that the feed SVStem_of other references
was complex and not the simble transposed'phasing 1iné of
Isbell. The Winegard patent shows the same Simple.trans-

posed phasing line of the Isbell antenna structure,

Dr. Mayes testified that othet references cited by

Defendant did not show the front feed of Isbell and could

not feach this characteristic of the Isbell structure. The

Winegard patent is fed from the front to provide an end-
fire array, the same as Isbell., All of the elements of the

Isbell patent are found in the combination of the teaching
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of {the Katzin patent and the combination of elements of the
isbell antenna do not perform any different function when
put together in the manper showpn in the patent, for use

in the reception of television signals in the low VHF band.

it is also interesting to note with reference to the
Schwartz patent, Dx E~7, that the specifications states in
conclusory manner, the Same asiﬂrepresented by Plaintiff
during the trial as to the functional characteristics of a
log-periodic antenna, that:

. # % % % ap antenna ¥ ¥ provided according to
the present imvention * ¥ * possesses high
gain and high front-to-back ratio as well
-as other desirable characteristics which are
exhibited throughout a wideband of frequen-
cies such as the VHF television band."
(Column 12, line 9 et seq.)

These are the same critexia that Plaintiff outlined as de-
sirable characteristics of a log-periodic antenma, with no
additional specific details as to what kind of performance
might be expected by a showing of test data or the like.
Accordingly, the criteria as set forth by Plaintiff are
fylly met by an antenna according to the teachings of the
Schwartz patent, the Winegard patent, the White patent,

as well as others in the art at the time the purpoxrted

invention of Isbell was made.




E, The Subject Matter 3et Forth In The Isbell Patent
Was Obvious To Anyome Skilled In The Art In Light -
Of The Prior Art Antennsa Structures On Sale And
In Public Use Prior To The Time Of mhe Alleged
Isbell. Inventzon.

Completely apart from the pat@n?éd and other @riOr art

. yeferences, the structure s disclosed im the Isbell patent

here in suit is obvious to anyone skilled in %ﬁefantenna art
in light of the various antennas on sale and in publip‘use

more than ope year prior to the filing date cf_the.IsEeli'

‘Patent Application. This is particularly so in reférence

té'the Chapnel Master X.0. antenna, Dx J;ﬁ & 6(&),' Bv
Plalﬁ%iifﬂs own aﬁm15510n39 in its answers to the iﬂ%errog-V
a@orzes bv W&negard Companv and in its Prutrmal Memorandum,
ﬁhe Chanpel Mastea KO, amienna is saxd to probably be, the
Wclo&esﬁ“ te the structuze descrzbed and claimed in the -

Esbell patent in sum%e o oaS well Plamntiff mlgh@. It is

submitted that the Channel Masﬁer Kaﬂo'anﬁenna is not only

the Wclosésﬁ“ to the subject matter'of the Isbell patent

but clearly anﬁicipates the;IsbeIi.deviopmént in'aiﬁ respects.

‘Plaiﬁﬁiff has %akeﬁ'%he posture ﬁhat the Channel Mas?er KO,

anfenma d@e& nnt antacapate the subjmct matter of ﬁhe Isbell

- patent because f@ided dipohes aze empioymd 1n the K.C. antenma

ﬂnstead of %he simple or utraxghc dipoles used by Isbell and
that there is a quadamentai“ difference in operatzon between
an antenna composed of foided dipoies and straaght or simple

dipoles. we are not enixgh%ed a8 to wha% this dszerence
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in opera@ién is by any of the evidence offered by the Plain;
tiff duringlthe triaigr A review of ihe record shnws“that
this aiieged_“fumdamentai” difference still remaiﬁs a mere
bald assérﬁiom‘om the p&:% of Plaintiff wi%hauteviéenggiagf
Sﬁpport.or foundation. Un the contrazy, thefciear prepoﬁh
derence of the evideﬁce'as adduced at the trial is that
folded dipoles are the functional eguivalent of straight
dipcles in'ail rﬁsyec%swzexcept_tha% of:éharacteristic im-
pedance, within the rarge of freguencies under consideratiqﬁ;

i.e., the low VHF television band (Chamnels 2 to 6).

Dr. Yang specificaiiy testified that, with the excep-
tion of a difference ip impedance characterisfics, a folded
dipole operates basically in the same manner as a'lin@ar.dif
pole., Near the resonance freguency for which the dipoles are
meant to operate, the radiaéion chdracteristics should be tﬁe
same (R492). He further testified that given an amt@ﬁna axr-
aray employing folded dipcies and operative over the low VHF
television band'(Channeis 2 through 6),_Simpie_dip0193 could
readily be substituted for tﬁe folded dip@les and the antenna
would operate basicaily in the same way as far as the radia-
tion pattern is concerned (RSiS};- His %estimonv'on‘the:equu
ivalency between folded.and stréight dipoles over a range of
frequencies encompassing a 2:1 bandwidth (adeéuate;fé.covér:
the low VHP_teievgion.baﬁ&)g was réaffirméﬂ_on'crbéé;examiﬂ-
éfipn; Dr. Yang observed that .while radiation patterns aéé |
not the only criterion of a successful antemna, nevééfheless,
'in the design of antenna, you always waﬁ? {he radiaiipn pat-
tern first, and that you can always match impgdance;éome
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 other way without involving radiation (RS548).

_ng‘Winegard_also testified at length conceruing the
equivalency between folded and straighﬁ éipoles for use in
ar antenna intended for tgception of signals on the low VHF
baﬁde‘ Mzr. Wimegard_obseived that as long as you keep the -
same number of parasitics apd the same spacings, foldeé and
stzaight'dipoies ﬁork aimosﬁ ideﬁtica&iv, Pickup, direct-

ivity, fruntuto-back ratxo &nd gazn are the same.' Only the

'impedance match deteriorates a little towarqd the high end of

the band (R442J,

The testimony of Dr. Yang and Mr. Winegér& conéerning

the functional eguivalency between folded and straight di-

- poles within a'bandwiﬁh‘@f“ﬁﬁt_greater than 251 stands in

the record without Serious contradiction. It is of course

to be noted that,'onmrebuttalg Dr. Mayes was asked if he had

an opinion as to fhé‘effect~of the substitution of sﬁraight

dapoles for folded dipoﬂes wsed in the K.0O. anfenna. His
answer was to the effecx that ?he 'starting poxnﬁ for an ante
enpa desagner.wawld.hawe been to start with broadband elements
(ecgev-faided'dipoleS) gnd then éoMbiné those elements in an
azﬁay-t@ acﬁiéve an even broader bamdwid#h_aﬁdgfuzthér;'%hat
the subsitution of 1imeafiéipb1es wowu ld have appearéd to be

a s%ep im fhe'wroﬁg direction beéause’%he;bandwidth of ﬁhé_

linear dipole is considerably less than the bandwidth of the

folded dipole. Theibesf ?hat can be said concerning.%his
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opinion is that Dr. Méyes is either flatly wrong orx has
made an-iﬁborrec%"assump%ion, We cannot say. Moreover,

it is to be empﬁasized that it is just that ~- an opiﬁiom,
An opinion that is made wifhoﬁt reference to any.test data
or other factual evidence upon which to base or support it,
The record shows the contrary to be the case. The Tel-rex
antenna 23 exemplafxed by Dx B-5, shows a television anten-
na offered for sale by at least May, 1955, whichk is the same
- time period as fbr the K.0. antenna, which uses straight
lineay dipoles in antenmna array designed for coverage of
the VHF television bamd.- Thus, we ha&g an antenna array
which embodies elements and design parameters of exaé?ly
what Dr. Mayes says one skilled in the antenné art at that-
time would not do. Im addition, Mr, Winegard_himseif testi-
fied that he not only considered the sﬁbstitvtion'beﬁween

foldeﬂ, T-match and s?raigh% dipoles, but had in fact con~

structed the basic antenna Structure as disclosed in the Wine-

gard patent 2,700 105 Dm D-1, with various %vpes of dipole
- elements, including folded and Stralght dxpales without sub-

stantlai efxect_tharebetweem (R442).

Whatever peésnasiveness Dr. Mayesw‘rebutﬁai testimomy
might have had otherwise concerning a poSsibility in the de-~
terioration of performance when substituting straight for
- folded dipoles, it is effectively negated by'fhé actuai-fests
conducted bv'Mre‘Shgliedv on the Channel Masterrx.p.iantEﬂna
identifﬁed as Defendant®s Exhibit Dx J-6 & 6(a). Mr. Shél;
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ledy testified that testﬁ_reiaﬁiﬂgkﬁo gain, ditectivify
{polar charts), bandwid{h response and impedance (VSWR)
characteriséiés were conducted on the aptenna in the unmod-

ified condition, i.e., with the folded dipoles, and also the

 same tests with one half of each of the folded dipeles re-

_moved to form Straight or lipear dipeles, No other antenna

parameter was changed (R265-271). The results of the tests
are in evidence as Dx K-1, K~1{(a) 1 through 6, and K-1(b)
1 through 6. The test results show clearly end conclusively

that, wiﬁhithe exception of the expected differences in im-

- pedance characteristics, the operation of the antenna in

& ther condition: is subsfaﬁ%ialiy_fh@fsame.:_SpecificaIIV,

there is no significant change in gain, bandwidth response, .

directivity or fronﬁnteebaék‘raﬁi@ of the X.0, antenna re-

gardless of whether folded br straight di@oleé'érg utilized.
What little change there is om gain may be @#tribuéed to the
effect of éhe difference in impedance characteristics in the
two conditions., However, an optinun impedanqe match may ai-

ways be effected in other wav$$ as observed by Dr. Yang.

Where then it must be asked iS the deterioration in
pefformance that Dr. Mayes‘festifi@d'wouid xéﬁwl% because
of the suﬁsti&uti@n?' Where then is the.increased semsiti-
vity ta freqmehc? said'tb result? The answer is, of course,

that there is none'and it is Dr. Yang and Mr, Winegard who

‘are entirely correct in their;asséssment;thathétraight di-

poles mav:be sybstituted for folded dipoles in an antenna
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Auto Equlpment Coe Vo Hetﬂeﬁhezn Migo. Co., 141 USPQ 549,
(1964), at page 556°

$og

i1k ok ok apticipation belongs witll novelty.

-. To be patentable, a device w: { posses nov-
eity as well as invention an. witility. Nov=-
-elty does not exist if the p ented device

- has been anticipated by a pr ¢ device,
Jhether patented or not. In wuoder to have
anticipation, it is necessary that all of

. the elements of the patented device, or
their equivalents, be found in a Simgie
prior device where the elements do substan-

: o tially the same work in substantially the

= same way. (Citations omitted) * * % In other
words, a device Lacks novelty if there is,

or has been, a Substantially identical DIlOI

. device.”

It might be added that this conclusion of anticipation

is even further compellied in 1ight.0f thehstrugture of the
Winegard aﬁtenhas chargedrta infringe. As-pointed~out pre=-
viousiy,%he_design'paxamé%ers of the Channel Master K.O,
- antenna are Substantially closer to fhe dictates of the Is-
vell patent than any of the accused Winegard antemnnas. AS

laid down in the Supreme Court case of Milier ve Bagle Mfg.

' 000, 151 U.S. 186, 14 5.Ct. 310, 38 L.Ed 121 (1894):

”ﬁhat which infringes 1f later apticipates 1f
ear;xer.” ' _

This has, of course, ‘become a Wellwes%ablished axiom in the-
patent law and has been applied repeatedly in a long line of
cases.,  The. rule is recoghized 28 has been applied in cases

originating in the Eighth Circuit as well. cf: Shakespeare

v. Perrime, 91 F.2d 199, CA 8, (1937); Valley Shoe Corp. v.

Tober-Saifer Shoe Co,, 25 F;Supp'860, DC Mo., (1939). And,
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as stated in the.casé 0tha1dwinﬂLimamHamilton Corp. v.

Hi-Way Equipment Co., 250 F.Supp 574, DC Tex., (1965), at
page 581: | |

" #A patent c¢laim cannot, like a ‘nose of wax’®
‘be twisted one way to avoid anticipation and
another way to find infringement." White v.
Dunbar, 110 U.S, 47, 7 S.Ct. 72, 30 L.Ed 303,
(i866}; Perinoc Inc, v. Hudson-Ross, Inc.,
179 R.2d 386, CA 7, (10507, -
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V., CLAIMS 3, 9, 10, 14 AND 15 ARE INVALID.

Lo Clain' 9 Is Invalid A “aving No Dasis
In The Isbell Patent = sclosure

The sbéil patent °+ suit gen. ally relai fo an
antenna c.iay thing‘é piusality of wziven elementﬁ where
the length énd‘Spacing of the elements vary according to
a specifié_mafhematicai relationship. Claim 9 of the
isbell patent requires dipole lengths and spacings to ine
crease ”10gaxithmica11?". There is no teaching in the.'
Isbell patén# that ‘suggests a logarithmic relationship be-
tween dipoié lengths and spacings or that this relatione
ship was contemplﬁfed. On the comntrary, Isbell specifically
indicated during the course of prosecution'of the applica-
tion that thi#'was-ggg what he had invented (R 274). ﬁu;
ring the pfosecu%ion of his application Isbeil made the
following represéﬁtation (Dx F=2, page 8, Brief on Sehaif

of Isbell):

1

"Phe lengths (dipole) shown and described
by the applicant Isbell are wellwrecognized in
the art.and are fully described in the applica-
tion text. While, indeed, the party Kravis,
et al. has shown dipoles which Wave different
lengths and which are spaced zlong a feeder it
must be emphasized that there is no teaching in
the Kravis, et al. application of any other
spacing than a logarithmic spacing. This cere
tainly is not that which is claimed by the appw
ticant Isbell. It is not the invention claimed
in the interference count.”
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And further on page 10 of the same document Isbeil stated:

"There is no 1dent1ty between the subs-
tantially constant multlpller to determine the
length and/or spacing and the alleged logarith-
mic function proposed, Thus, it is believed
that the proposed count 2 cannot be’ applled pPro=-
perly to the Isbell disclosure "

In this manner Isbell specifically indicated that whatever

‘his discovery involved it did not involve a teaching of

logarithnic spacing between dipole elements or of a loga-

rithmic length relatibnshipﬁof the dipole eiemgﬁts.

There is no;feaghing in the Isbell patént-which in
any Wa& sefs‘forthlhda to make an antenna array where the
dipoie lengths énd'spacings:ére varied 1ogaxithmica11y.
There is nothing iﬂ'thé patent drawings to suggest it;
there is nothing in the writ{én description of the Isbell

antenna to suggest it; theré is nothing in any of the claims

.orxglnalxy flled in the appllcation to suggest it -= the"

disclosuze is completely devoid of 51gn1f1cance with regard
to-any antenna where'dipole lengths and spacings vary in
any'manner7bther théﬁ according to the striét forﬁulae set
forth ih the patent; which is represented by.Isbeli'as not

being a logarithmic relationship.
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B. - Claims 14 And 15 Are Invalid As Having
No Basis In The Diszclosure,

Claims 14 and 15 of the Isbeil;patent contain refer-
ence to the fé%m ”geii” in defining -one of the design para-
meters which purﬁdrtédly should he usea to make a periodic
antenna structure of the patent. However, there is no
éupport in the written description of the invention or in
the drawingé ‘which in_&ny way teaches one skilled in the.
antenna fieid the meaning of the term "cell" as employed
in claims 14 aﬁd 15;A There is no teaching anywhere in the
patent that would éhOW one now tce derive or define the
“%eil” relationéhip.within the degign pazametefs of the

Isbell patent.

The claim language further is indefinite in that it
allows conflitting interpretations for the cell relation=-
ship and theré.ié_ndthing in the written description oy
drawings of the patent which would teach one ékilled in the

art what fhe p:opEx interpretation might be. Plaiﬁtiff‘s
own witneSQ, Mr. Harris, described it in different ways.
- For example, Mr.:Harris defined cell at one time.as_
follows (R 8§)f
Q: You mentioﬁed this unit of the cell aspect.
Where is the cell described in the Isbell
patent.
Ar The cell of the Isbell patent is described -
I will describe the cell here from the draw-

ing. The cell congists of a transmission line
and the dipole in the Isbell antenna.
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However, at a later point in the proceedlngs, Mr. Harris

described the cell as obtdined by (R 123)‘

1ok ok ok taklng the square root of the sum of the
- squares of the spacing and half the dlpole
length, * * ok o

Mr. Harzris then indipétes (R 123) ﬁhat'thei"diagonal" is

the measurement of the ceil, If the diagonal is the

measurement of the_céll then the iength of the transmission
'line and the dipole (as defined eaflier_by My, Harris)

. cannot be the definition of the cell Accordlngly,

plaintlff's own, w1tness is unable to provide a single
deflnition for the term "cell™ and, even after he was asked
the specific question on direct examination as to where

the term ™ * * % cell (is) described in the Isbell

patent™ he was unable to point to anything in the patent

which would help him with the definition, He was not
able to indicate anything iﬁ the patent itself because
nothing exists in the 'document to suppoff any‘definition

of the term.
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C., Claims 9, 14 And 15 Are Invalid In That
They Involve New Matter In The Application
L Were Introduced For The First Time More
Than One Year After A Publication Disclosing.
The Subject Mattexr Of The Claims,

Patent ciaim 9 was_first intyoduced into tho fsbell
application by an amendment filed ia the Patent Office on
July 14; 1961, substantially more than one year after the
pﬁblicatioﬁ of Quérterly Engineering Report No. 2.(Dx A=3b).
'Additionally,\{he‘ﬂlogarithmic" concept introduced in the
ciaim appears for the first time in this apﬁlication‘by
introduction iﬁ this claim and for this reason involves new
mattef intrdduced to the applica{iéna The Patent Office
érred in the aildwaﬁce-of this claim in the application
in thaf there is no support for it in the application as
originally fiied‘ahd that it involves a new doncept intz o=
duced to the application for the fizxst time in this claim,

The Patent Office‘did not have before it informétion relas
tive to the.publication of a full disclosure of the Isbell
antenna in 1959. lLaéking the information the Patent Office,
of course, acted in igﬁozance of the fact. The Coﬁrt_has
before it in this case evidence of the fact of publication
in 1959 and, accordingly, a statutory bar arose which pre;
vented the ailowance of any claim including the new
“logarithmic“ concept sef forth in patent cladim 9. In

Muncie Gear Works, Inc, v, Outboard Marine Mfg. Co.,

315 U.S. 759, 86 LEd 1171, (1942), a similar situation was

considered by the Supveme Court. The Muncie Gear case ine

volve a fact situation where claims were first admitted to

-47-
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a case more than the statutory period after:pubinguse and-
sale of the subject matter defined in the claims occured.
The court in Muncie stated:
"The claims in question are invalid if there
was public use, or sale of the device which they
are claimed to cover, more than two years (now

one year by statutory change) before the first
disclosure therecof to the Patent Office * * % 3 '

The Court held that the first disclosure to the Patent Office

" was the controlling date and not the application daté.

-~ Accordingly, the date patent claim 9 was'first-introduced

by amendment to the Isbell application was more than one

year after publication of Quarterly Engineering Report No. 2

~ fully disclosing the Isbell antenna and claim 9 must be

invalid in view of 35 U.S.C. 102 (b).

Patent claims 14 and 15 were first introduced into
the application by an amendment filed in the Patent Office

]

on May 13, 1965.

The amendment of May 13, 1965 introduced for the first

tim@'agpiicafion claims 15;:16 and 17, each of which ine
cluded'ianguége relating to the "cell" design parametefl
for antennas whigh Isbell is purpbrted to have invented.
In the Office Acfion of June 159 1965 (Dx Fel, page_dZ)‘
application claim 15 was rejected: |

| " % * % a3 based on new matter. The ceil

concept where the dipole-length and spacing
may be individually varied to yield a




diagonal constant scale factfor is new to this
application. 7This disclosure teaches a dipole
length wherei~ :ach dipole decreases in length
and spacing * a constant scule factor.™
The curious aspect of ais rejectior is the fact that the
very same concept (i..., cell conce,-) was set zorth in
application claims 16 and 17 and the examiner, for an une

explained reason, did not observe that fact and did not

act with regard to these claims.

 In';éépoqutp the rejection‘éf application claim 15
applicant Isbéllrcancelied this claim by an amendment filed
.in the'Patent:foice on June 22, 1965. By this action Isbell
acceeded to the rejection made'by the exaﬁiner as'to the ﬁeﬁ

‘matter in'applicatidn ciaim 135,

The_appiigafion finally was passed to issue with
applicatioh ¢laims 16 and 17 being renumbered and ﬁow appear=

ing as claims 14 and 15 in the patent as issued. It is sub-

mitted that the cancellation of epplication claim 15 by
Isbeli f5 procure éliowance of the application and.iSEuance
of the paten{'wés;acknowledgemenf\of tﬁe'fact'that the *cell
concebtﬁ'was ipdéed'new in the application as introduced

for thé*fifét time in application claims 15, 16 and 17 and
the examinerg erﬁdr in not recognizing the véry same éoncept
© inm appliéatidn'tléims‘lé and 17 (now patent claims 14 and 15)
should 5e“ébrreCtéd and patent claims 14 and 15 heid to be
invalid as’invéiving new matter nat'findiﬁg‘suppoxt in the

application as originaliy filed in the Patent Office and
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matter which was introduced to the application-for the .
first time substantially more than one year after the 1959

publication fully disclosing the Isbell antenna.

A well established rule of comstruction of patent‘
claims is that a claim, or claims, must be zead and in-
terpreted with reference to claims that have been cancelled

or rejected, and the claims allowed cannot by construction

be zeatho=covex what was thus eliminated from the patent.

Koolvent Metal Awning Corporation of America v, Kool-Vent

- Metal Awning Corporation of Missouri, 138 FS 953 Shepard Ve

Carrigan, 116 U.S. 593; Sutter v, Robimsom, 119 U.S. 530;

Weber Eilectric Co, v. E. H. Freeman Electric Co,, 256 U.5. 668;

I.7.S. Rubber Co. V. Essex Rubber Co., 272 U.S. 429, 443,




D. Claims 3 & 10 Are Invalid Por Fail-
- ure to Igclude An Easential Element
- A8 A Positive Limitatici . Thereby
Overclaiming The Purpor :d Invention.

BOth-f. i 3_aﬁd Claim 10 of the sbell patent in suit
fail<to.re e as a positive Iimi%étina chat the‘spacings
between ﬁﬁe varidés dipoles_mmst vary in accordance with
a constant scale factor U as set forth in the specification
of the patéﬁ%;"CIaim 10 mereiy recites that the spacings
befWeengthe various dipole elemém%s.gen@raiiy decrease f;om
cne end §f the feeder to {he other, with ﬁhe'gzeaﬁést,spac;
ing being between the longest dipole elements., Claim 3 re-
@iﬁes,ﬁo iimi%ation §hatever with respect to the spacings
vetween the varjious dipole elements. However,mit Was re-
peatedly'tépresen%ed'an& emphasized to the Patent Office dur-
ing the prosecufionlof'ﬁhe-lsbeii patent applicetion and. also
the interference proceéding No. 92150 involving the Kravis
eﬁ_ai applﬁcaéion that the Isbéil invention related to an
antenna array wherein both %he.length and Spa@ing be%weeh
dipoles were.ﬁependent upon a constant Scale fﬁc%orhﬁj as
set forth is the body of the application. For ekampieg-see.
pagé 20 of the File Wrapper History, Dx F-1, The Paten%'Of-_‘
fice.was infofmed'ﬁhat-ﬁuniess both of these conditions afe
met the-anteﬁna dqes‘ﬁo% have the remarkable wide bamé-patﬁs,
the high gain_ahd.ﬁhe directivity éxhibited by the aﬁtEnnas
of %he {iIsbell) invention.”* (page 21 of the File Wrapper |

History, Dx F-1J.
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Further, it is to be moted that Isbell expressly re-
pxesenfed to the Patent Office during pfosecution of the

patent appixcatm@n that. ”%be nrOgﬁﬂw81vL variation in di-

pole Iength;aﬁd‘snacing-* * % ig esseniial in applicant®s

inventiongﬂ'(emphaSis ad&ed) {page 23 of the File Wrappér
History, Dx F-1), " |

If the progressive vatiation in séacings_accoxding to
the defined scaling factor is an essentiaiueiément or re-
-qwirémenﬁ_bf %helpurported iﬁvén%ioﬁ bv'lsbéll, éﬁd ﬁlaintiff
caﬁ héi&ly argue bﬁﬁéiwise in view of %he foregding express
repzesentaﬁi@ns-made to fherPatent Office to iﬁdﬁce issﬁénce
of the patent in suit, then failure to recite such eséential

elememt in ‘any of the ciaims of the issued patent rénders

those ciaims 1nva1xd and wnenforceabie sznce they overcﬁaim

the purporwed 1nventmome AS stated in the case of Koehrlng

C@e Vo Nationaﬂ Aw%omatnu Tool Co., Inca, 257 F.Supp 282,

1

BC Ind., (1966) at page 287z

‘MIt is the @iaim ‘which measures the granﬁ to
;the patentee, and it must particularly point
out and distinctly cleim an identifiable dis-

. COVery. of 1mvenﬁiom9 an ambigwous c¢laim which
overgiaims the invention by omitting an essen-
tial element described in ﬁhe'sgecificaﬁi@ms _

{or not described at all) is invalid. Gravex

. Tank & Mfg, Co, v, Linde Air Products Co,,
356 U S, 271, 698 C@, 533, 93 L.Ed 673 o7

Defendant 18 aware of the fac% that durang the trxal

<

.i&’was &mmwaiw1ﬁhﬁ135peci to Gi&lm 3 of_the patent in suit

tha?; if the dipbie lengths are to varied according to 2
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constaﬁt écaie factor with the ends of the dipoles falling
on a Vushabed line forming an aneieéﬁ(aﬁ 1%5 vertex, then
the spacings beﬁween the dipoles 1nhement1v vary according |
to the same cpnstanm scale factor. Thas_does not, however,
prevent the éppligatj@n of.th@ above ﬁuie with respect to
invalidating a claim for overclaiming the purported inven-
tion through the omissiom of an‘essentiai element or require-
ment. Sect iom 112 of Title 35 of th@ Unlted States Code
wbiudcs a p;ovaszom which specifically requxre3°
- #The specification shall conclude with one oF
more claims particularly pointing out amd dis-

tinctly cﬁa&mmng the subject matter which the
applzcanm regards as his 1nvent10ﬁa * ok ku

Thus, the sxatutozv provnsion plaues the burﬂen on the pro-
~Spectave patentee t@ inciude all @ssenﬁma1 e1ements or re-'
guirements as pqsitivéwiimiﬁations but, in this caéey'has
failed to do &6. The‘défect cannct be curéd by resorting
to sepaxaﬁe‘ma%hematicai”anaivsi$ not red&iiy apparent %o
everyone.zeadiag the éi@im_and which is mb%fset forth in
the body of the pat@mt”$pecification.--T%é?é?aim'is.there—

fore defective on its face.
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VI. THE ISBELL PATENT TEACHING I3 DIRECIED TO A
- VERY NARROW STRUCTURAL CONCEPT WHICH CANNOT
BE BROADENED CR OTHERVISE MODIFIED IN VIEW
OF THE EXPRESS REPRESENTATI NS MADE TO THE
PATENT OFPI_QE

A.ﬁ The Nature And Scope of ”he Isbeil |
.. Purported Invention As Emb@dxed in
. The ?a%ent Clains, _

) ' - o

Iﬁ'defézmining‘any queé®i®n xéﬁa%ing tdiinfriﬁgement,
-it is necéSsary”%ﬁ determine the natuze andiscgpe of the al;
leged,ipVention*in 1iwht @f fhe.priﬁr'art a% the time of the .
development of the subgecm matter disclosed and claimed in
:%ﬁe”paién%- Am prevmouslv pomnted @u%ﬂ |

':i} Isbe11 was n@ﬁ the originator ef frequenev in-
.. . Gependent anﬁennaﬁﬂ :

_ 2» Isbell was not the urigln@%@r of that class of
antennas commonly r@ferred to as "L@g-Perm@dic"
anteanas;

_-3.'Isbell.did pot develop the mathematical formu-
- lae to be applied {o dipole length and Spacing
¢o obtain the geometrical progress;oa 1n the -

@1mensxon& thegeaf s

4, Esbeil was not the first to uwse a plmral:f? of
dzpoie elements in an antenna arxays.

'5¢'ISbe11 was. mot the first o emplov 11mear di-
_xpoies in an amtemna arraysy; . .

6, lsbell was not the first to use a tranSposed
feeder iine hetween dipole elements;

7..Isbeil-waS”moﬂ‘ﬁhe;xlrS% t@-vse.a traﬁsyésﬁd
- feeder lime with the antenna being fed from
'the-frumt f@r-en&*im@fwr‘backfire“@peratiamﬁ

80‘139612 was not - ﬁhe first to use ”stagﬂerwtumang“
for & multiple @apole element . array across a
given bandwidih so as ¢o result in the lengths

- of the dipole elements varying progzesgaveiy

. according to a substantially nonstanﬁ scale

' facﬁor.. : :
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‘B. The Isbell Patent Discloses A Specific
Antenna Array Where The Dipole Lengths And
Spacings Between Dipoles Are Determined By
Scecific Design Parameters,

It often has been obéerved that a patentee is his
Iownllexicographer and the selection of words and meanings
of terms are his-to méke'as‘loﬁg as the meanings do not
Lcoﬁpletely depart ffom otherwise recognized usage. In view
of the 1ack_df precision of words it is difficult to exactly
define.a physical_entity wifh words., Words have variations:
in meanings ﬁhefeaslphysical.entities'azé defined by a
épeéific strﬁctﬁre;‘-Ac¢ordinglyg claim language which is
used in a pétenﬁ-fé_dgfﬁne a physical structure cannot be
considered épért fﬁﬁm fhe patent * in which it appears nor
apart_from'represehtatiéns as to what the claim language is
Jintended to ﬁean. This is allia part of the definition of
terms and in.a_réai seﬁse language has meaning only in
relation to the objectufo which the language relates and
in view 6f represeﬂtétions made as to what specifi& texms

mean,

The doctrine of fiié wrapper estoppel arose as an
equitable premise1to péevent a patentee frOmrrepresenting
that certaiﬁ claims or?certain language in the claims was
intended o mean one ﬁ%ing'when tr?ing to procure allowance
of the pa%énf and.fheﬁ}kepreSenting that he is not bouﬁd
by those définitidns w?%n he 1éter is trying to find iﬁ- .

fringement of an accused structure.

-55~-

‘




It has often been held that solicitor's arguments May
be consldered to determine whether the appllcant-patentee

has limited a claim of a patent by deflnltlon of terms in

the course of arguing for allowance of a patent;_Stlegele Vo

J. M, Inport-Export Co., 312 F2d 588, CA 2 (1963); Bishop &

Babcock v, Western Auto Supply Co,, 105 F2d 886, CA 6 (1939).

An arguments before the Patent Ofrlce, the apprxaisal by an
inventor of the szgnlflcance_of-a particulax element in
his invention'has greét weight_iﬁ determining whether the
eleﬁent, omitted in an alleged infringing'device, is ndf

an important element of thé'device'&lieged to be infringed.

Moder Products v. Drachenberg, 152 F2d 203, CA 6 (1943).

While arguments in a file wrapper cannot be used to
expand the scope of claims they can be usedctb affirm a
construction, p0551b1e by the wordlng of the claims, 1n

accordance with the 1ntent10ns of the 1nventor and the

Patent Offlce. Cutter Laboratories, Inc, Vv, LYOphlle-

Cryvochem Corporation, 179 F2d 80, CA @ (1949) .

Isbell cle&ri?lrepresented to the Patent Office that

both therlength'of ne d;pole elements and the spacmngs

between the dipole elements must vary according to a common,

constant scale factor. Isbell also represented, and it is
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cléarly set out in the written description of the patent,
that the common, constant scale factor must be less than

unity.

The Isbell patent defines the dipole lengths and
spacings as follows:

"The lengths of the dipoles and the spacing
'between_dipoles are relates by & constant scale
factor § defined by the following equations:

T = Lin+ 1) _oaSitnsn ,
bwn s Swn \
where § is a constant having a value less
than 1, * * * " {(Col, 1, lines 50ff)

In arguments made to the Patent Office to represeént
why the Isbell antenna was not anticipated by the Xatzin
patent cited to support the rejection of the c¢laims,

Isbell stated (Dx F-1, page 19):

™ % % % Applicant's antenna comprises a pluralitiy
of dipoles of varving length and spacing between
successive dipoles, both the length and spacing
of these dipoles being dependent on a constant
scale factor T as defined in the application.™

Isbell further stated, beginning at the bottom of pége 20

of DX F-1 that:

" % % % there is certainly no teaching or sugges-
tion in the Katzin patent of an arrangement in

> which both the length of successive dipoles and
the spacing between said dipoles vary in a manner
such that the ratio of the lengths of adjacent
dipoles 1s a consiant which 1s also egual to the
ratic of the spacings beiween adjacent dipoles,
Unless both of these conditions are met the
antenna does not have the remarkably wide band
‘paths, the high gain and the directivity exhibited
by the antennas of the invention, Katzin does
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-not show an antenna in which both the spacing
~and the length vary progressively and certainly
- does not teach that the scale factor in the spacing
and the length should be the same in both cases.™
There was no uncertainty in the mind of Isbell that the

scale factors for both iength-and spacing must be the same

when he was atfemptihg to péfsuade the Patent Office that

the Katzin‘reference'did_not apply to the Isbéll disclosure.

While an applicant may exércise liberty in the use of terms =

" and definitions of terms, when he does provide a definition

for language in the claims which resiricts the meaning

of the language he cannot later deny that thé language is

lpgfiapplicable in interpreting what the claims mean. The

‘arguments of counsel on behalf of applicant must be considered

to determine the.pﬁdper scope of the claim, Tolhold othere
wise would be tofpe:mit an applicant to make any.repreéenta-
tion to the Pateﬁf Office to distinguish over pfior art.
references wﬁiéh,may-be éited and then completely ignore
those zeprésehtatiqns later  when seéking-to charge‘infrihge-

ment - of structureéfthat would be-excluded by the express

representations madefby applicant.

It should be observed also that at no time after the
above-zepresentatioﬁs were made to the Patent Office did

aﬁplicant epressly'indicate that they did not.accurately

_ refiéct the inVeﬁtiverdoncept of applicant. Thus, the
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representations made by applicant were carxied throughout the

course of prosecution of the application before the Patent

Office.

During the course of interference proceedings involve
ing the Isueil application additional rejresentations
were made to define the inventive concept. For example,

in Dx F-2, at page 2, Isbell stated:

"Throughout the Isbell application, in
which the claim eoldepo nding to the single
interference count coriginated, the antenna
dipoles are stated to be gpaced apart from each
other and to have lengths which vary with re=
spect to each other in such fashion that the
lengths of adjacent dipoles are related by a-
constant scale factor or multiplier, and the
spacing between adjacent pairs of dipoles are
similarly related by a constant scale factor or
multiplier, * * * . .

Further in Dx F-2 in the Brief on Behalf of ISbell, at

- page 7, Isbell discusses.diffeEEﬂces between the Isbell and

Kravis structures and notes that:

"There is not a single word of description
in the Kravis, et al. application which sets out
any relationship at all of any dipole lenghts
compared to one another in such a way that the
lemgths vary by a common scale factor as required

- by Count 1." ‘

On page 15 of the same brief Isbell states:

"k ok Kk Igbell * % % provides a carefully
calculated dipole length and spacing which is de=
‘termined by a substantlally constant scaling
factor, This is not disclosed by Kravis, et al.
who cannot support the interference count because
they do not provide an antenna structure wherein

the dipole lengths or spacings with respect to each

other are varied by a substantlally constant come
mon multlpller."




_ Thus,

all represe
during the
culminated

Cinc1nnat1

R T

the Isbell ‘Patent contefiplates a very speci-

fic kind of antEnna_array where:

1) dipole element 1engths vary accordlng to
~ a constant scale factor; .

2) spacings between dipole elements vary
according to 2 constant sCale factor;

3) the- cons;ant scale factor in each case 1s
1ess than 1; and ,

&) the scale factor for dipole lengths is the

- same as the scale factor for spacings betw-
éen dipole elements. '

Any cher conclﬁSion would' require that the Court ignore

ntatibhé'made~by Isbell to the Patent Office
course of prosecutioﬁ of the application which
in 1ssuance of the patent in suit. - In The

M1ll;ng-Mach1ne Campany V. Turchan, 208 F24 222,

the Court.

CA 6 (1953),

.~ Patent Office argument

thé}i$sue of estoppel by arguments was before

In fﬁ?t'case-the Court observed:

LY L .
o et e St

#1t was vigorously/Contended below that tle
are merely preliminary
negotiations and that/file wrapper history to

- ascertain the meaning of claims is looke?ipon

with disfavor. In Wiegand v. W. Bingham Com~-
pany, 106 F2d 546, 548, we fully explained that
we have not so t1ﬂhtly ciosed the door to in-
guiry. upon the precise copcept of the 1nventor,
measured by his own representations, * * % :
Whlle conceding that extrinsic aid to construc-
tion must be accepted with caution, yet if with=~
in the difficult art of claim draftsmanship

- terms are ewploved in effort to avoid prior art,

which are susceptible of consiruction, there.

.should be no more reluctance to search’ for pre-

cise meaning than in & private coatract.,”
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Vii. THE ISBELL PHTLN Llﬁi%S ARE NOT INFRINGED
BY ANY. OF THE ACCUSED WINEGARD ANTENNAS.

A, Claims 1 And 2 Reguire That Dipole
- Leaéhhs And Spaciags Vary In Accor-
deuce-With The Formulae Given In The
Cizim And Where The Scal; Factor Is

L 35 Than Unity.

Claim 2 of the Isbell patent is dependent uﬁon
claim 1 which ekﬁﬁéssly sets forth the formulae defining
the manner in wﬁiéh diﬁole lengths and spacingslmust
vary. It is further noted in .claim 1 that the scale fac;
tor "tau” for length of the dipoles 'is a constant_héving.
a value less than 1, * * * " The scale factor for the
spacing ratios is stated to have ”the'samé signifiéance pre~
viously assigned, * * * "  the conclusion being that it is
a constant having a value less than 1 and that it is‘the

same as the constant for the lepgth scale factor.

Moreover, reading the claims of the patent in suit
in light of its disclosurerit will be seen that for an
antenna arfay_tb féll within the purview of the aileged
J_invention the'array.mnst include a plurality of.dipole
elements wherein the longest dipole elements iS approxi-
mately 0. 47 wavelengths long at the lower limit (in this
case at-54 megacycles) and the shortest element is about
0.38 waveiength long-at the upper limit‘(in this case 88
megaCyclés);_ {Col. 3; lines 5-9, Isbell). Three-eighths
wavelengfh at 88 megacycles is approximately'50 inches.

This means that each of the accused Winegard antennas must
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include a dipole element with a length of 50 inches or less
as part of the array. Only a few of the accused antennas

include an active dipole element of 50 inches_or.leSs;

None of the accused antenna structures have dipole

- lengths increasing by a constant scale factor (Px 32-44)

(Dx G-2 - 15, excluding'G-G)m For example, antenna models'
10 B 200, 10 B 300 and 10 B 400;_5hmwn on Dx- G-2, have
dipole lengths féctors of 0.74, 0.77 and 0.81. Not only
are these lengtﬁ scale fac%ors not cmnstant_ds required
by claim 1 but thgy'are not wifhin?the range of 0.8 to

0,95 as set forth in columan 2, line 71 of the pateat.

| In‘addition‘to fhe ab@ve differeﬁces, the spacing
between elements is constan#. Accordingly, the scale
factor for spacing is 1.00. While the séaletfactor of
1.00 is indeed a comstant it is not "less thanll" és re=

quired by claim 1 of the patent.

As tQ a;l other accused antenna models, the length
ratios vary much the same as specifically noted above in the
10-B 200, 10 B 300 and 10 B 400 antenna models and, accor-
dingly, they do not meet the “constant scale factor™ re-
quixément of claim' 1 of the patent. The most'éignifican%
departure‘being £ﬁ antenna model 8-105 whére.the.length
ratiosgareko,68 ahd-0.74 -- neither of these ratios being
anywhere neaf the 0.8 to 0.95 range Speéified in the‘

patent, and the ratios not being constant.
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In all other accused an%enna models the spacing be-
t@een dipole elements is either uniform or increasing to=-
ward the front « the antenna., Those which have uniform
spacing cannot, ;yAany reading of the language of the
claim, have & wpacing scale. factor wiich is "leés than 1",
On those antenna models where the spacing inéfeases toward
the front of the antenna the spacing factors vaxy from 1.00
to 1.38 (models 10 B 1010, 10 B 1020, 10 B 1120, 10 B 1130
and 10 B 1140; Dx G-3, 4,.7, 8 and 9, respectively). In
these antenaa hodeis the spacing scale factor aot only does
not respond to the requirement that it be Yless than 1 but

it is not constant as specifically required by the claim,V

In addition %o the above differences betweén_fhé
accused aﬁtenna‘mb&els and the language of ciaim 1, the
dipolg'iength ratios and spacing ratios are not equal to
each other but are different in each instance. Accord-
ingly, they do not resPQnd.to this specific limitation

of claim_ilof the patent.

Even wifh-regard to antenna ﬁodel CT-100 which
Plaintiff:specifically described at tﬁe trial.sinqe:it is
the pniy accused anteuna model where the-SPacing between
elements decreases toward the front, the specific limita-
tions of ciaim 1.cannqt_be met. The dipole length ratios
vafy.frcm OQ?S_to 0.93 and=canﬁ0t'be a constant; thé
spacing ratios vary from 0.85 to 1.00 and cannot be a
con#tant‘or be less than 1, as required by claim l. 1In

addition to these differences the dipole length and

o e e o —————————— = == -J
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'spacing ratios are not equal to each other but vary in a

random MANNELe Moreover,'whilé the‘sgacihgs 5¢fweeﬁ_;
elements may vary iam the CT-100 anteana model beﬁﬁeén
certain of'the dipole elemeﬂ%s, it is emphasized_fhat the
iengths of'fhe feeder line interconneéting the dipole ele=-
ﬁents réméiﬁsAcons%ént regafdless of thé s?acing therébé-
tween, nameiy, 19 inches (R 459-460). That ﬁhé iengths of
the feeder linelbetWeen dipole elements are the'contrbllim;

factor rather thar the spacisgs is evident from a review

of the'tésf'résults-placed in evidence by Plaintiff

(Px 67 and 67a). These test:data purport to show the
difference in gain characteristics of the Winegard CT-80

antenna model between that where the 19 inch zig-zag

- feeder line is used and that whéye a straight feeder 1line

is used of a length.épproximating that of the physical.
spacing be tween the dip0le*eiémentS.' A deférioration_in
gain of approximately 1 decibel is shown be tween tﬁé'two;
conditions. Mr. Harris stated that. this varkaiion of 1
decibel meant'to-him.that the zig-zag feeder limne had no
matexiéi affect on aatenua ﬁerfqrmance. (R 633) Such a
stétemént'éither is frivilous or; at best,'uninfofﬁéd.
Mr. Winegard pointed out that a 1 db detiorationm ffgm'a
totai'of_oniy 3db géin for the éntenna in.thé unmodif ied
condition can hardly be cnnSidered as an insignificént
change (R 699-700). This‘répresents one~-third of thgl

entire gain for the antenuna. Mr. Winegard testified that

the Winegard Company may work for six months to get‘anothaf
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decibel gain out of an anteana. Moreover, Mr. Winegard
disputed the test results in several particulars, Speci-
fically, Mr. Winegard indicated that the tests conducted by
.the Winegérd Company show.thét at the low end of the

Jow VHFE baﬁd} Chénneis 2 and 3, the gaiwn drops to zero
decibels with a siraight feeder line on the CT-100

(R 699). This represents a 100% loss of the antenna gain.

Therefore, a greater chaunge is impossible.
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- B, Ciaims 3, 4 And 5 Require That The Ends
- Of The Dipoles Fall On A V-Shaped Line -
Forming An Angle At Its Vertex With The
Dipole Lengths Varying In Acccrdance With
The Formula Of Claim 1.

All of the differences noted between the length scale
faétﬁr and the abcused.antenna models iﬁ the discuséion of
claim 1, ‘above, apply EQually well to the limifatibn of
ciaims 3, 4 and 5, since the formula is 1dent1cal to that

in ¢laim 1.

Whiie*claims;s, 4 and 5 do not specifically recite

the spacing variation of claim_l'it is identical with the

requirement of claim 1 since the claims recite that "the
ends of said dipoles (fall) pn.a V-shaped line.formiﬁg

an angle & at i%s verteﬁy'% * % #H, As dembnstrated.by
Mr. Winegard on rebuttal (R 701-?03) and in his prepara-~
tion of the chart (Dx M~2) (see chart 2), am antenna made -
in accordance with the design parameters set forth'in‘
claim 3 of thé patent would result in a spacing scale
facfor between dipole elements which is identical to the

scale factor for dipole lengths. Mr. Winegard testified that

ﬁ affer making an aﬁtenna with the deszign parémeters set forth

in-the language bf,élaim 3 (R 703-703):

A: " % % % gy conclusion was that the spacing
would automatically cowme out to the same
scale factor because the ratio between
each dipole, the front edge of each dipole
‘as I have shown here, would scale out the
same as the length. So even though the
spacing wasn't quoted in the patent lite~-

" raliy, it is obviously inherent in that
claim * kR




Dr. Yang's definition Sfla 1o§~periodié antenna
foilows‘the same concept as described above in connection
with'Mr. Winegard's testimony. Dr. Yang illustrated his
theory with a triangle drawing (Dx L-ZS) and testified
(R 521) that his definition of a log periodic antenna
would include a structure having related aréas‘in a basic
triangular coﬁfiguration, as in Isbell, where if a scale
factor of 0.80 is uSed (for example) to define the de-
creasing length ratio of dipole elements than the ratio
of the areas from each dipole to the vertex of the tri-
angle.will_bé 0.80 of the area adjacent to it. With this
‘ definitioq'the spacing between dipole elements must
inherently also eqﬁal that ratio; the lehgths along the
side ﬁf the triangle from the'abex to each of the dipoie
tips must alsb_equal-that ratio. Accordingly, in Dr..
Yang's definitioﬁ of log-periodic antenna and in view of
Mr. Winegardfs.iilustration {Dx MQZ) all scale factors
(dipole length, spacing, etc.) must all be the same,
must be goﬁstant and must vary according to the séme

ratio.

.'Ndne of the accused antenna models have a structure
where the ends of the dipoles fall on a V-shaped line and
Where the dipole 1engfhs vary according to & constant scale
" factor. The length scale factors of the accused antenna
models Qafy as noted in the discussion of claim 1, above,
and none of the acéused structures have a scale factor that

is constant as required by the language of claim 3.
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Further, none of the anfennas have a configuration where
the spacing scale factor (inherent in claims 3, 4 and 5) °
is identical to the length scale factor.

~C. Claim 9 Requires That Dipole Lengths

And Spacings Vary Logarithmically From
- One End Of the Feeder To The Cther.

The record is completely devoid of a showing that aw
of the design parameters of the accused antennas vary log-

arithmically.

- Mr. Harris prepared line_drawings of theiaécused
antenna models and included dimensions thereon which are
representative of ihé physical dimensions of the accused
artennas which hé'ﬁﬁdicatéd;he sfudied. Mr. Harris' data
isﬂsubstantialiylfﬁé sém@ as noted above in disdussion of
claim 1, with odi?ﬁminor variatioﬁs; (Px-32-44,'inclqsive);
Mr., Harris did néﬁ énd could not ﬁestify'that any of the |
dipole,lengths or épacings between dipole elements.varied'
lbgarithmicélly;"There'is no indication anyﬁheré iﬁ the
reéofd b? any 6f Pi#intiff‘é witnesses that éither dipole'
1ehgths br spacings ﬁary in?a‘logarithmic reiation.

Actbrdiﬁgly, there is no basis for consideration fe&

. consideratieom of this claim in light of the accused

Structures.
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D. Claim 10 Requires That Dipole Lengths Vary

. In Accordaunce With A Substantially Con-
stant Scale Factor Aund That Spacing Be-
-tween Dipoles Generally Decrease From One
End To The Other With The Greatest Spacing
Betweeyn The Longest Dipoles Of The Arrav.

Claim 10 requises that the Madjacent dipole elements
of different pairs (differ) in length with respect to each
other Dby aISubsfantially constant scale factor, * * % M
This charactérisfic is not found ipn any of the evidence of
record in thié case with respect to the accused antennas.,

As shown in M?. Harris' analysis of the accused antennas

- (Px 32-44) the length ratios of the dipole elements of the
antennas do not vary by'a substantially constant scale
factor =-- rather the variaztion is related to the televisim
channel frequency aSsignments made by the Federal Communica-

tions Commission and not to an arbitrary scale factor.

Claim 10 also requires that "the selective spacings
bétween aajaCenf dipoles (is) generally decreasing from
one end éf the feeder to the other with the greatest
spacing between the longest dipoles.” None of the accused

'antennaé respond to this claim lénguage and, in fact, in
antenna models 10 B 1010, 10 B 1020; 10 B 1120, iO!B 1130
and 10 B 1140 the between elements spacing actualiy
increases toward the frcnt of the antenna fathér than
decreasing. This is diametrically opposed to the concept
proposed by Isbell and, incredibly, this was ighored by

the witness Harris in his testimony as a significant

factor.

~-69=




Accordingly, the aégused.ahtennas omit one or more
essentialxeleménts of the claim és it appears in.fhe |
patent and it of ten ﬂas been held that a combinatiﬁn
patent, such as that involved here, is not infriﬁged by
an article.which onits a material eiement of the claiméd

combination. Minnesota Mining and Manufacturing Co. v.

Permacel-LePage's, 222 FSupp 540, 544 ND I1l. (1963).

E., Claims 11 And 12 Are Substantially The
Same As Claim 10 Except That The Spacing
- Varies Alsc By A Substantially Constant
Scale Factor With The Greatest Spacing
Between The Longest Dipoles.

Claim_lz is dependent upon claim 11 which requires
that both the dipole lengthé and the spacings between. |
dipole elements vary'by & substantially constant scale
factor. As stated by Dr. Yang, if the Isbell antenna is -
2 log-periodic antenna,lthen the scale factors for both
"~ length and spcaihg*must vary in the same.wayngnd must,
inherently, be the same. Additionally, tﬁeré can be
no significant,vafiation frOm‘this‘COnstént scale'factor_
before departure from the.log-périodic frequency iﬁdepenm
dent concepf as stéted by Dr. Yang (R 533). Accordingly,
the language.of claims 11 and 12 cannot include an? of

the accused antenna structures.

The data prepared by Mr. Harris in his study of
the accused antennas clearly show that the dipole lengths
do not vary by a substantially constant scale factor, as

noted in the discussion of claim 1, albve. It also can




be determined from Mr, Harris' data that the spacing be~

tween dipole elements of the accused antennas either are

- constant or iancreasing toward the front. of the antennas,
excepf fbf ;nteﬁna mbdel CT-100 wrore the antenna spaciug
is const;;tVbetween‘some elements (that is uniform) and

5 varied betweén others. However, even the CT-100 antenna

"model does not involve the language of claims 11 and 12

in that the spaéing and leugth scale factors both vary;

neither are constant and neither are equal tb the other.

3 F., Claim 13 Is Similar To Claim 10 Except

‘ _ : That In Adcéition It Specifically Relates
L _ _ To An Antenna Array Where The Length Scale
o ' . Factor Be In The Range Of 0.8 to 0.95.

Claim 13 specifically recites that the dipole lengths
of an antenna array differ by a substantially constant

{ scale'facﬁorRWithin the range fxom about 0.8 to about 0.95,

’ the dipoles being spaced from each other in a generally de-
; - creasing manner in the direction of decreasing element

}_'eng'th’ o ",

Cf the antennas accused as infringihg by Plaintiff,
only antenna mbdel_CT-lOO includes spacings that differ
along the arréy. Ali'of the remaining-antehna nodels aécused
as infringing have either unif¢rm spacing between the di-

pole elements or spacing that increases toward the front

rather than decreases toward the front as required by the
language of claim 13. In addition none of the accused
‘antenna models have dipole lengths differing by a sub-

“7le




stanfially'cohsfant-scaléwfactor‘ahﬁvsbme'mbdels specificaily

include length ratios which are clearly outSide the range

"specifically set forth in claim 13. For example, anteunna

models 10 B 200, 10 B 300 and 10 B 400 include length
ratios between adjacent dipolereleménts of b;74 0.77
and 0.8l; Two of these ratios are cle arly outside the
exact range specified in the claim and the patentees
Selecﬁion_of the 1anguage'tb‘inc1ude in the claim shoﬁld,

as in private contracts, be construed against him

especialiy,where it is unambiguous and allowing of no

iatitude of interpretation,

' G. Claims 14 &nd 15, To The Extent They May-
. Be Understood, Reguire Dipole Lengths To
Decrease According To A Substantially
Constant Scale Factor And The *'Celis" To.

Decrease By A Substant1a11y Constant.
Scale Factor.

Ciaims 14 and 15 specifically require the dipole
lenvths %o decreaSe from one end of the antenna to the

other by a substantxally constant scale factor: As noted

. herein, this is not a characterisilc of any of the accused

antennas (Px 32-44);" In addition, however, claims 14 and
15 require thai the "cells" of the antenna also:deCrease

by a subStantiaily constant scale factor. The cell is

"defined in claims 14 and 15 with the following language:

"each dipole and the feeder between it
.and the adjacent dipole constituting
& cell,’.
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The‘;eli ﬁsncept was introduced to the application
for the first time substantizlly more than one year after
publicaticns oécuréd disclo- ing the auicana described in
the Isb .1 patent. Plaintiij"attempted to show during the
trial tiat the cell concepi was inherent in the original
disclosure of the Isbell application_but when Plaintiff's
witneés was asked in direct examination wheze in %he pateunt
he found a definition of cell concebt he was unable to
point to any showing in the patent that would help him to
.define it and réliéd instead on the drawings thaf he h;d'
prepared of the accused antennas. Pufthermore, Mr._Harris
defined the cell :concept in two different ways in hié '
testimony, one definition being inconsistent with the-
other. One definition of the cell given by Mr. Harris
ig,that it consisfed "of a transmission line and the
dipole in the Isbeil énfenna." (R 89). However, he later
defined a cell as being defined by "taking the square root
of the sum of fhe'équares of the spacing ané half the
~dipole length.' This:language cannot be found anywhere
in the patenf disclosurg or in tﬁe file history of the
Isbell patent. it is conpletely a definition supplied
by Mr. Harris without reference to the patént:and having

no basis in  the pateant (R 123).

 Applying the definitions suppiied by Mr. Harris to
the CT-100 antenna one would arrive at different answers
 for the cell dimension. As stated by Mr. Winegard, the

length of the transmission line between elements in the

7S
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CT-100 antenna'model'is*igrinches”ih*all.cases.

Accordingiy,

the first definition of the cell would in-

‘clude the 19 inch length of transmission line and one-half

the length of the adjacent dipole. The second definition,

however, would require a mathmatical computation that

completely ignores the length of the transmission line

between elements.

As stated by Mr. Winegard in-a summary of his

analysis of the design'parameters of the Isbell patent,

to the extent they can be understood, the dipole length'

and spacxng have a flxed relatxansth to the cell d1men-'

510n in: any manner deflned by Mr., Harris and that 1f you

varied two of
factor, other

two selected,

?

e

the des1gn parameters by a constaat scale

variables must vary as a function of the

(R 703):

Mr, Winegard, from your study of the
Isbell patent and the design parameters
that are set forth therein, and as an expert
in the design of antennas, if I were to
‘give you a situation where in meeting of
the design parameters of the Isbell patent
the ratio of the length of the dipoles was
decreased by:a constant scale factor and a
ratio of what we have heard characterized
as ‘cell dimensions was decreased by a con-
stant scale factor, what must happen to
any other design parameter?

They wiil all have to decrease automatxcally
by the same scale factor.




Q: In your opinion, when any two design
parameters are given in this patent in
accordance with the Isbell design para-
meters, what must happen to the other

~design parametiers?

A ‘They wi’  automatically fall intoc the
- same sc-.e factor,

Thus, if the dipole lengths are decreasing by a

constant scale factor and the cell dimension is decreasing

by 2 constant scale factor, the Spacing between dipole
eléments must aiso decrease by a ccnétant scale factor.
It is an inescapable mathmatical conclusion -; there can
be no other resﬁlt.‘ Accordingly, the accused anteunnas

do not respond to this language of claims 14 and 15 since
the spacings'between dipolé elements are uniform or
increasing toWard the front and a variatioh as required

by the language of claims 14 and 15 cannot occur.




Regarding the issiué of infringement generally it is

interesting to note that no specific showing has been made

patent cliaim.

~relating any of the accused anteuna structures to any

The only record regarding this issue is

the conclusory statement of ODinion'of Mr. Harris that

the accused anﬁennas are log- perlodic frequency indep-

endenc antennas, (R 133)

Q:

Later Mr. Harris corrected his answer:

Az

_Now? based on your experience, Mr. Harris,

as a television antenna design engineer and

-your experience in the design, construction

and operation of a log-periodic frequency
independent antenuas, and your study of the
various Winegard anteunnas which you have
studied, do you have an opinion concerning
the type aand class of these antennas?

Yes, I haVe an opinion.
What is your opinion?
My opinion is that these Wlnegard antennas,

as depicted, in Exhibits 32 through 44, are
log-periodic frequency antennas._

-

Log-perlouju frequency independent antennas,
and the log-periodic dipole range. (R 135)

On cross-examination, Mr, Harris was asked the basis

of his opinion concerning the Winegard autennas, (R 149):

Then, you are basing your opinion on the
Winegard antenna from your studies? :

Yes;-

What was the extent of your study?

The extent of my study was the analysis of
"the Winegard antenna based upon the general~

ized theory of log-periodic antennas, and




considering the excitation of elements,

the way the elements are fed, spacing, and

all the parameters that are 1nvolved with

the antenna.
There is no testimony either on direct or cross examination
‘showing that_Mr; Harris attempted to extend the bandwidih
of any Winegard antenna by adding elements to determine
whether it wbuld or would not operate as a frequenty
independent antenna over any bandwidih and that it could
be extended indefinitely'using the same Winegard geometry.
Thus, Mr..Harris was testifying from observation of

structure only and speculating as to the frequency

independent characteristics of the antennas,

During direct examination of plaintiff's witness,
Dr. Paul Mayes, testifying as an expert in the antenna
field and specifically with respect to log-periodic
antennas, was asked the foliowing, (R 168):
Q: Dr. Mayes, was it possible-to‘predict up
to 1959 whether a given geometry would
serve successfully as a repeating un1t in
ilog-periocdic antennas?
A: No.
Q:z 1Is it possible today?
Az Not with any certainty. There are, hDWe&er,
guide lines available today which make it
much easier to:do today than it was in 1959,
Thus, we have the curious anomally where one of
plaintiff's expert witnesses (Dr. Mayes) says that even

today one cannot predict with certainty (without testing)

whether a given antenna geometry will provide log-periodic
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frequency independent operation and another of plaintiff's

expert'witnesseswrmr; Harris says that not only is it

possible but that he can accomplish this formidable feat

by simply examining the antenna in Question in light

of the Y"generalized theory of log-periodic antennas.”

Dr. Yang agreed with Dr. Mayes that it would pe difficult

to predict such operation with certainty.

There is no indication in the recoid that Dr. Mayes -

was willing to make 2a prediction as to whether the Winegamd
accused antennas were or were.noﬁ log periodic anteﬁnas.
All of Dr. Mayés? festimony hingeé upon a'curious‘form

of syllogistic reasaniﬁg with.the following elements @f
"logic™: | | |

1. The Isbell antenna is a log-periodic,
frequency independent antenna;

2. Log-periodic, frequency independent antennas
are suitable for the reception of color TV
signals; ' : :

3. The Winegard antennas are suitable for the
reception of color TV signals. '

Dr. Mayes then, presumably; hopes that the Court will

conclude from this pattern what he refused to say anywhere

in the record or at any time during the trial. The reason

Dr. Mayes may have refused to characterize the accused

antennas as log-periodic, frequency independent antennas

is suggested on an answer given by Dr. Mayes during

cross examination where he was asked, (R 185):

TG




Q: I ask you, Dr. Mayes, is it feasibie fto
make a multi-element antenna with varying

Zth inter~connected by transposed phasing

»5 which would  nerate over the low VHF

" without beingy :constructed with the

periodic de: .gn parameters?

Q: #* % % if an antenaa of the general type
disclosed Dy Isbell were made with constant
spacing between the driven elemeunts from one
end of the array to the other, isn't it
true that if vou added more and more elements
to the array to extend the band covered by
the antenna, you would ultimately reach a
condition where the antenna radiation
pattern departs from that of an endfire to
the extent that undesired side lobes would
" develop? ‘

A: Yes, this is true, * *

Dr. Mayes themr went on to qualify his answer but with
reference to a quote previously read to him from one of
his publications. To the extent the above Question was

involved his answer was ''Yes, this is true'.

Mr, Harris was asked subétantially the same question
on Cross examination and his answer cbrre5pohded with that
given by Dr. Mayes, to the'exteqt that you could not have
a ffeqpency indepéndent antenna with constant spacing
between the activeadipole elements, (R 144):

Qs * % % Does this suggeét to 'you, Mr. Harris,
' that an antenna with coustant spacing. is.

not a frequency independent antenna but is,
in fact, a frequency dependent antenna?

A: Yes, a frequency independence over a narrow
tand or over a band of frequencies is still
not -~

Qz We are speaking now of frequency independent
antenna in the broad sense?
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A: 1In the.bféad'sense;mfﬁét's correct.
Q: - And you could not have a frequency indep-
' endent antenna with constant spacing in
“that sense? ' '
A: You could not take an antenna with constant
spacing and make it frequency independent
~indefinitely. -
Thus, Dr. Mayes and Mr. Harris both agree that you cannot
have arfrequency independent antenna in the sense defined

in the Isbell pétent if you provide constant spacing

between the driven elements of the antenna.

The opinions of both Dr. Mayes and Mr. Harris in
characterizing thé accﬁsed‘ahténnas as in some way being
involved in the Isbell patenf.(without reference to any
of fhe claimed subject matﬁef of the patent) was not based
upon any testing of the antennas in the form shown in the
Isbell patent ——'éll of tﬁe test déta introduced into
evidence by.pia£inff was of testing performed with the

parasitic elements on the accused antennas., There is

no indication ofgtécord of test data without parasitic

elements to determine whether the accused antennas in

" the Isbell anteunna form would sdtisfy the performance

cha%acteristics-diScussed.-_Dr. Mayes was asked with regard

to testing of the CT-80 antenna, R 185):

Q= 'Wéré'these conducted, these tests conducted
oil ‘the Winegard antennas as a whole, that
. ig, with the parasitic elements included?

While Dr. Ma?es did indicate the testing had been ddn¢ on
the antennas without parasitics, even during rebuttal

these data were not produced.
' . - =80
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S VIII. THE DOCTRINE OF EQUIVALENTS IS NOT
; AVAILABLE TO ISEELL TO EXTEND THE SCOPE
OF ANY CIAIM TO INCLUDE ANY OF THE
ACCUSED STRUCTURES.

During the course of the trial Plaintiff attempted
to show that structural modifications of an antenna could
be made that still would involve an "equivalent! of the
anteuna set forth in the Isbell pateant. In this‘manner
Plaintiff seeks to invoke the Doctrine of Equivalents to

‘broaden the scope of the claims to cover structures not

otherwise includable within the claime of the patent.

This maneuver frequently is attempted where the
pafentee is faéed with unhappy claiﬁ language in light
of the accused strﬁ;tures and after struggling for
‘several years witﬁ claim language with the Patent Office
the paténtee seeks to have the court make still furiher
substantive changes within the claims to-ﬁring into the
meaning of the c¢iaim language some structure, that other=-

wise could not be considered as an infringement.

While an inventor is allowed considerable latitude

in the wording of a claim, Topliff v. Topliff, 145 U.S. 156,

\the doctrine of equivalents argument is more inferesting
jthan‘persuasive wﬁeh it is weighed against the explicit
1anguage_6f the claim. Among the tests of equiﬁalehcy
are identity of function and substantial identity by

way of pérfprming that function, Graver Tank & Mfg.

Co. v. Linde Air Products Co., 336 U.S. 271.
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The doctrine, while prémisedwupon the necessity for

protection against substitution of one element of an

invention, varies in its degree of protection with the

degree of invention embodied in the patent fof which

that protectlon is sought Continental Paper Bag Co. v.

Eastern Paper Bag Co., 210 U.&5., 405, The Court may not

\ enla:ge the patent beyond the scope of that which the

inventor claimed and the Patent Office allowed. This is
true evan-though the patenteefmay have been entitled to

something more than the words he has chosen will include,

West Disinfecting Co. v. United S%étes;?aper,Mills,

44 P26'790 ‘modified on Othef grounds, 44 F2d 803,

cert. denied, 283 U.s. 836 Tw view of the fact that

the Isbell patent is not a pzoneer patent the doctrine
of equivalents cannot extend the language to braaden_'

theexpress limitations set forth in the ciaims.

In Parmelee Pharmaceutiéal Company v. Zink Safety

Equipment Company, 285 F2d 465, CA 8 (1961), the Court

\stated: K

_ “"But the mere presence of equivalency is mt
in itself enough to warraunt invocation of the
doctrine nor dees it necessarily eguate with
infringement, ¥ ¥ * The requiréments of the
statutes must stiil, and initially, be met;
thus, for example, the doctrine cannot be
used to expdnd the confines of a claim. James
P. Marsh Corp. v. United States Guage Co.,
7 Cir., 129 F2d 161,165-6. * * * the doctrime's
proper application is where, because of '

" formalized practice under present statutes,
the claiming "burden upon the patentee is so
inequitable as to merit some form of extra-
ordinary relief®,

-32;




:Plaintiff attempted tolséﬁ up a premise with which
the doctrine of equi&alents could be used by intrdducing
testimony dﬁriug fhe trial as to performance charactexr-

- istics of a Lug-periodic antenna -aving frequency indepen-

dent charact:oristics. These char.cteristics were: (R 46)

1) good gain characteristics;
2) good impedance match;
3) ‘gnod directivity (front-to-back ratio);

4) . bandwidth.

‘Mr. Harris testified that a log-periodic antenna is
(R 87):

% % % ap antenna in which the electrical,
basic electrical characteristics we discussed,
impedance, patiern, remain essentially constant

- with frequency. * *# * We do this by * * *
creating a structure which consists of repeating
"units which we call cells, and in which the
cells are siwmilar, but varying in size."

Dr. Mayes testified as to the above performance
characteristics and structural aspects of antennas
generally and stated (R 185):

Q: * * % Dy, Mayes, is it feasible to make a

' muiti~element antenna with varying length
inter~connected by transposed phasing line
which would operate over the low VHF band
without being constructed with the (log)
periodic design parameters?

Af Yes.,

(R.-189) Q: Dr. Mayes, given an antenna which

is coperated over a restricted bandwidth and where
its gain, directivity and impedance would not
change substantially, according to the definitions
that have been given here, this would not nec-
essarily mean that the antenna would be construc-
ted according to the design parameters set forth

wB 3
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in the Isbell patent, is that correct?

A: That's correct.

{R 190) -- Q: Dr. Mayes, could a UHF antenna
having a plurality of driven elements connected
to a common feeder lipe, and operated over the
UHF band, be characterized as a frequency.
~independent antewnna over this UHF band, that is,
if the gain, impedance and directivity remain
-substantially constant over the band?

A: If these factors remain constant over that
band it would be frequency independent over
that band with respect to those factors
at least. A

Accbrdingly,'a situation occurs where the performance

" tests that are suggested by Plaintiff as.characteriétics

of log-periodic antennas are absolutely meaningless as

a vehicle to distinguish the-log ?eriodic antenna from

any other aﬁtenna exhibiting the séme performancegcharac-
teristics. Dr. Mﬁyes cleariy indicated in ﬁis testimony
that from the results given you could not tell whe ther the
anténna was log periodic or'nof log peribdic. Iﬁ additiom
he festified that the UHF antenna, which clearly is not
ihdicated as being within.the Isbell patent, would_equally
satisfy the peffdrmance teéts thaf have been set ﬁp by
Plaintiff as a measure.df determining Whefher-thE-antgnna

is of the'type.set.forth in the Isbell'patent.

This testimony obviously was-part of an effort to
séf up the sylliogism using tést eléments.for reasoning
that would nof_be restricted to the narrow.limits of the
patent claims; It fails, however, in that the premise
is false and a 1§gical‘c0nélusion cannot be reached.
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The‘dbctrinerof equivaieﬁts_cannct be. used to
:brbaden the meaning of any Isbell claim to include the
Winggard sf;uctures'in that the Isbell antenna contemplates
a structure intended to cover a given band with the use
of active éle;ents alone whereas the Winegard anténnas
which are accused .as infripging all use parasitic elements
to prbvide coverage over the high VHE TV band. Accordingly,
the accused antéﬁhés perform in a distinctly different
manner fﬁom that shown by Isbell and there is no equivalency

of structure or operation to provide the result.

If the Isbell claims are intended to coVer only
antennas where all of the-elements'aré active elements
theﬁ the‘cléims may not be broadened to the point where
they include prior art such as the Channel MaSéer K.O.
antenna which was shown to be soid in the United States
during 1955 to 1959 as testifiéd to by Messfs. Irwin
Karchmer and Al Passer, employees of the Chann€l Master
Corporation (R 372 and 385). As noted earlier in this
brief the dipele lengths of the K.0. antenna decrease ¢

by a subétantiaﬂy constant scale factor in the same way
that the Winegard antennas decrease; the spatiﬂgs of the
K.Q, antenna vary‘by a-substantially constant scaie
'factori(spaciﬁgs of Winegard antennas are constant or
increase toward the front); the dipole elements of the
K.QO. antenné are infertonnected_by a transposed phasing
line in.fhe Same way that the Winegard antennas are

interconnected; the K.O. antenna is fed from the front
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in the same way that theJWihégérdiantennés are fed from
the front; The only.significant diffefence~then-is that.
fhe K.O. dipole elements.afe folded whereas-the Winegar&_
dipole elements are of the linear type. Hoﬁever, Dr.
Yang and Mr. Winegard testified that the-oﬁly differenée
between these elements is in the impedance where om is:
substituted for the other ahd that anyone skilled in the
art would know how to cbmpenSate for this difference.

In addition to this testimony Mr. Carey Shelledy produced
test data on the tests that he performed (R 264-271;

Dﬁ K-la-1 to 6 aﬁd[K-lb-_i fo 6). Mr, Winegard testified
that thesé tests‘ihdicated ﬁo-hﬁm that.whether the

K.O. anténna had fblded of linear dipoles the performance

characteristics showed very. little change (R 452-453)._

In view of the above structural and performance -
data noted for the Channel Master K.O. antenna it is

submitted that if any claim of the Isbell patent is

- interpreted in anngay to include any Wipegard antenna

‘accused as infringing it must alsoc include the K.O.

antenna in tefms'and for that reason the claim must be
invalid as including'prior art that is known to have
been sold substantially more than one year prior to
the fﬁling date of the Isbell application and which
existed at and before the time that Isbell developed

the anteuna of the patent in suit.
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It alsé should be observed thatlDr. Mayes testified
on cross‘examination that the K.0. antenna of the Channel
Master Corporation taught one skiiled in the art prior to
1959 how to use more than two driven elements in an antenm
array, the driven elements being interconnected by trans-
posed phasing lines with the transmission line connected
to the frontmost element for échieving unidirectional
operation (R 666). Tﬁis is all that Isbell can poésibly

teach for low VHF TV band operation,

It 5ecpmes-readily appdrent that faced with the -
Channel Master K.O. aﬁtenna as prior‘art,.the claims of
the Isbell patent cannbt be interpreted, by the use of
any doctriﬁe; to aw meaning which would include any of
the accused antennas. To do so would be to give them
meaning which would necessarily include the prior art

antennas and would necessarily render the claims invalid.
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IX, CONCLUSION

The Isbell patent is invalid in that it did not
contribute fo the sunm of_kdowlédge available to those
skilled in the art at'the”iime of the Isbell disclosure
and it does not meet the test of iavention set forth in
35 U.S.C. 103. Each of the elements of the Isbell patent
are shown to have been derived froﬁ information available
prior te 1959 and the combination of_élements'in the
Isbeil antenna for use in the 1ow‘VHF TV band did-not
contribute anything:to the art. The combination of
elemgnté did not perform in any different way than would

be expected by those skilled in the art.

The‘Isbell bafent is not valid in that the subject
matter disclosed and claimed in the patent was fully set
forth in a publication (Quartefly Engineering Report
No. 2), available to anyone'either as a library reference

or by ﬁersonal”cbpv, more than one year prior to the

filing date of the application and is barred under

35 U.S.C. 102 (b).

The Isbell pa%ent disciosufe'is dire;ted-to a
very narrow structural conCe@t for antennas. The
Winegard antennas do not involve the narrow concépt'
of the patent and are not infringihg any of the claims

of the Isbell patent.

-§8-




The Court should hold that the Isbell patent
claims in issue are invalid and that they are not

infringed by any of the accused antenna models.

Respectfully submitted,

Keith J. Kulie

Donald B. Southard
Burmeister & Kulie
135 S. LaSalle Street
Chicago, Illinois

Edward Dailey :
National Bank Building
Burliington, Iowa

Attorneys for Defendant
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Plalnt1ff beg1ns with the erroneous representat10n_f

hat the Isbell patent antenna:

" % % % provides the best solution to date
of the problews involved in television re~ .-
ception ¥ * * and part1cular1y those of NI
color television, * * * 11,

" This naive representation is without foundatioﬁ'in.the'

- record. MorédVe;f Defencant introduced test'data'of Var-@

ious television antenna structures which were sold prior

to. 1959‘Which perform:aS'well as any antenna'on'the marketrf

;tuday, including those 1ntended for use 1n the recept1on_
Hf  of color teleV1s;pphs1gnalsf There is noth1ng in the |

| record to refufé*ihé test'datg or anywrelated_testlmony,of

- Defendant's witnésseé on this point. Piaihtifffdid nbt ”

'*‘produce test data to show the performance character1st1cs

of any antenna nade in accordance with the str:ct teachlngs; ,1_!

?__of the Isbell patent.: Accordlngiy,-there ;s no standard o

for comparison. .

Mr. Winégéfd.teStifiedrthat the Winegard Company

ﬂ;has'manufactured§énd7sold the Colorceptor type of antenna

since 1954 and ﬁfbdﬁced actual test data to prove-that this. =~

antenna is very des1rable for the receptlon of color TV

51gnals and that 1t is sold for this very purpose.’ Accprd—:_

'~-1ng1y, since %?54 at 1east the "problem”.wh1ch Plaintiff
"erroneously sets up has not existed. ,Plaintiff, of course,

-;s_employ;ng‘the_age-pld,tacth of,seftingmup;straw men -

e




which are eaéily‘destroyed so that a representation may be
ma de thaf én(non—existant) problem has been solved. This
may be'effeétive‘in an ex parte proceecing but is not

' persuasive when presented to those knowledgable in the

industry to which the subject matter applies,

Theré is no showing in the record that Isbell
sﬁlved any problem for color TV reception. Anteﬁnas:fdr
use in the redeption of color TV signals had been in use
long before Isbell's development and many of the same
antenna models are still being =o0ld for-that»very purpnse.

And, as shown by test dafa intruduced by Defendant, such

i

antennae have performanc: cisvacieristics that meet every
standard of performance which Pinintif{ indicates is de~

sirable for sucﬁrantennas, Accordinglsy, the ISbeli'type
of antenna isfndt'uniQué in this sense. If these old
antenna structﬁres meet all of Plaintif{'s performance
reQuiremgnt testsr-—l-'- then by Plaintiff's own.‘dl‘ef‘inition,‘

can. there have been a problem?

Taking Plaintiff's representations as made, however,
it can be shown that'Isbell could not have made an
invention:

1) Plaintiff represents that a problem exis- .
ted in the provision of an antenna for the

receptlun of cuior TV signals;

2) . Plaintiff defines the problem by stating
that an antenna suitable for the reception
- of color TV signezls should have certaln
- characteristics:

-2ﬁ
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‘é) good ga:n

b) broad bandwidth (limited to the TV band

- bv Plaintiff's definition);

¢) . good impedance maich; 3

d) directivity. = -
' plaintiff then asserts that Isbell solved these problems by
providing‘an'aofeona structufe having desirable perfoomance ;
: character1st1cs and be1ng su1tab1e for the receptlon of
color TV signals, ° If th1s is. the problem and the solutlon

-: lies in the proV131on of antennas that prov:de these per-
-[. formance character1st1cs,_then the answer has existed S1nce.
1954 w:th the W1negard Colorceptor antenna (DX L-15); the:fen
_'wlnegard Interceptor antenua (Patent 2 700 105, DX D- 1)

.the Channel Master K.O, antenna (DX J-0, Jﬁﬁa), and others;:
Either the defioition-of.the problem is false, or'the “
problem did not'eﬁist befendant testified aodrshowed by':
test data 1ntroduced dur1n5 the trial that the problem as

stated by P1a1nt1ff in fact, did not exist.

Lacklng a shoW1ng‘of record as to any real problem
© we can only guess from the record what Isbell 1ntended to
'solve. Must we . endlessly grope to determlne what the subJect
matter of the 1nvent1on intended to solve? Shouldn't we look
to the patent to'determ1ne where the invention resides, if
any, and what pfooieme the invention intended fo solve? Surely
the patent doéﬁméht has some meaning other than merely e |

license to-bring;@ﬁ;aetion-in Federal Court.

Purther 1n keep1ng with the def1n1t1on of the pro-

blem set forth by Plaxntiff we could subscribe to- the




theory if there were some showing on the part of Piaintiff
that there weré many.attempts on'the part of Défendant

to solve the pfoblém';- there is not such showing. if'there
had been some'indiéatidh of other attempts and failures by
Defendant to provide an antenna suitable for the reéeption

of color'TV_signals theﬁ the definition of the problem might
be belie?able. However,'the only shﬁwing in the record to-
~ward this end is the impreésive test data introduced by.
Defendant on its Colorceptor antenna (DX M~1) showing that
the pgrforﬁance characteristics of this antenna'modei,'which‘
has been sold in oné'forﬁ or anothér since.1954, at léast,
were better than any other antenna involved in this liti-
gation. Acédfdiﬁgly,'the Colorcéptor'antenna (bX L-15, M-1),

by Plaintiff's definition, has:
"k * % provided the best solution to date of
the problems involved in television reception

and particularly thbse of color television
reception, which are especially-stringent.”

;e
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Plaintiff vaively suggests that the'Isbell_structure”e

has gained acceptance in the commercial TV antenna industry

'-and erroneously equates this use to Defendant's antenna

production.

Therefis'nothing in.the record to show any'pfior_

‘production orncbmmercial fhilnres'by‘Defendant of any of o
“1ts many antenna products.= If such were the case, Plaintiff

'may have made a be11evab1e representat1on. However, be~

cause Defendant has always been moderatehr_successful in

"_the antenna field,;fbr whatever reason, he should not now
- be penalized fof.this-Succees.: If Plaintiff had pursued

° this point they wdnld}have'diseovered that the Winegard

Company was equally successful in as manijays between

1954 and 1960 as -it has been’from 1960 to present. Accor--

| ‘d1ng1y, the naked mentlon or reference in any way to

Defendant's bus1ness act1v1ty is. mean1ng1ess.

It often'ﬁés”been held that to show commercial
acceptance or to rely on this secondary test of invention

in any way tendlng to show -that an 1nvent1on exists where

‘there otherwise is doubt (as Plaintiff must feel) it must:

" be shown that‘%he commerC1a1 acceptance was the result of

the use of the structure alone and 15 not attributable to

‘any other reason. There ‘is a significant absence of testimony .




on this point. - Perhaps Plaintiff was aware that the posi-

tion could not be established.,

There are many reasons why & company may be success

ful with a given product in the market. For example, one

of the reasons why the Chevrolet automobile has good market

acceptance is because they are manufactured by General Motors

Corporatipg,f‘lf the same identical caf were made by the
Winegard Company it wbuld be ridiculous to assume that it
wbuld providéISerious competition tc the Chevrolet. The
good will associated with a corporation is a significént
facfor in the market. A massive and expensive sales and
marketihg campaign may be made to launch a product in the
market or to pick ﬁp sales of a lagging prﬁduct., It can be
shown that sales of products are a direct function of the
_.promotionai éctivity associated with the product. One huge
contract may Fohtribute‘significantly to the sales of a
product over a short period of time. Product pricing in
:the market is still anotho: éignificant.facfdr in the accep.
tance of a product in the marketm. Performance'of a product

still is a'further'sales factor %o be ¢nsidered.

Plaintiffis record in the prese :{ case isrsignificant
in that it dogs not include one word involving the above
} faétors. _Accordingly, the mention of Dofendant's production:
‘activity in any of its antenna lines without consideration
of more is absolutely meaningless, naive, and is'misleading

in' that it suggests a fact situation to exist where the -
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" record is absolutely devoid of comment on the issue,

presumably deliberately so.

- is restated in the recent Graham v Deers, 383 U S- 1,

f[lafter referrrng to the argument» relatlng tc commerC1a1

fsucqess, the court stated'

"r:"~of a long felt want 1n this case other than a questlon by

"counsel for Plazn:mff to one witness ask:ng whether 1n hlS

' forth in the- Isbell patent (R 324) The'”need” if any,

' freferred to by Mr. Turner was for use in connect1on W1th

In:CIark’Q Wrighty 169 F2d 960 the court observed

that "ok kik the courts nave reneatedlx sa1d that-success

1s not a re11ab1e test of 1nvent1nn * ikt This approach

y

deC151on of the Supreme Cuurt of the United States where,

" These factors do not t1p the scales of
patentabllity Mo S

'fi Thus, while the ‘secondary tests of 1nvent10n may be 1og1ca11y

51gn1f1cant and ea51er to handle than the techn1ca1 aspects

':of the subject matter of ‘the patent, the.court was-not pre-
”f-pared to. subst1tute them for ‘the result of 1ts own indepen-
© dent assessment that the patent subject matter was just too
._clear to be unobv1ous (35 U.S.C. 103) ~= no matter how much
-wféllong felt want, commerC1a1 success, or: the 11ke m1ght exxst

It is equally 1nterest1ng to note that there 1s not shOW1ng

op1n1on there Wasfa_”need" for an antenna of the type set

r_A1r Force act1V1ty and not for color Iv use.‘ Accord1ng1y,

there aga1n 1s no shOW1ng of record of any problem 1n ‘the




field of TV antennas, any need for an antenna of any type:
let aloné the type shown b? Isbell, or that the Isbell
'antenna w#s gn'answer to ary problem or. any need. Absent
- this showing{bneiis inescapably 1edrto‘fhe conclusion that
if a problem didn't exist, Isbell couldq?t have solved it;
if a need didn't‘exist, Isbell could noﬁ have satisfied
it; if the "long felt want' did not exist, Isbell could

" not ﬁave satisfied it. Where is the showing of the type
necessary to support anf of the secondary tests of iﬁven-
tion. Defendant submits that in this case the only
appropriate test of invention to be used is fhat set
.forfh in 35 UﬁS.C.'lOS and it is further submitted that
the Isbell-development‘was iudeéd obuious-wﬁen considered'
-"in light of the prior art shown t@léxist. -This is_partiduv‘
. 1ar1y true if the invention as defined in any of the- |
claims of.thq Isbgll patent are considered as in any way

including‘aqyuof_the accused infringing structures.
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In the "Statement of Facts" Plaintiff estabiishes.,'”
. the basis for the*eurious_syilogisﬁ referred to in

“'Defeﬁdant's’maiﬂ brief. ﬁirst, the performance charaeter;.__:”

istics must be provided as the initial premise, ive.:

1) gain (first full paragraph, p. 3);
2)  directivity (pages 3-4);

3) impedance’ (pages 5-6); and,

‘4) ‘broad bandwidth (pages 6-7).

 'Defendant 1ntroduced test data dur1ng the trial which
eclearly showed that var1ous pr1or art antennas sat1sf1ed
"f['each of the above performance character;stlcs in the same
fafway, or better, than the accused antennas., 1f these
"=;ﬂ”:character1st1cs are to be the measuring stick of the 1n-:‘
.ventlon it then 1s shown by - Plalntlff s own def1n1t1on that-' 
 lethe 1nvent1on ex1sted 1n the prlor art at least as early

as 1954 and certalnly before Isbell ever became 1nvolved L

in the development of the antenna of the patent_ln su;t,

Th'e-Chan'nel Master K.O. 'antenna? (DX J-6, J-6a)

test data (DX X- 1al 6 Kmlbl 6) as testlfzed to by both

Mr. Shelledy and Mr. Wlnegard showed that the K.O.

antenna had very good galn characterxstlc 55 had the best

front to back rat1o (d1rect1vlty) of any antenna 1nvolved

f

'Y1n this 11t1gat10n' had a good 1mpedance match across the a
'_band and prov1ded a. bandW1dth sultable to cover channels 2

s“to_é,'the same asfthe accused antennas. Accordlngly,




Plaintiff's performance characteristics are all met with

the K.O. antenna which was on sale as early 35_1955.

Piaintiff3b1and1y stateé: "But this K.O. antenna
is_differeﬁt -~ it has folded dipﬁles and not linear |
dipoles,’ Initially, there is nothing in the Isbéll patent
that states that one cannot use folded dipolés. kPlaintiff
has introduced this concept for the first tiﬁe in this
frialﬂ_-it then is suggested by Piaintisf that no one
skilled in the art would know how t0 substitﬁte‘1inear o
dipoles to get from one structure to the other -—.if
you wished to do this. hgwever, Dr. Yang, Mr. Winegard
and Mr. Shelledy all testified that anyone sk111ed in the -
art would know what mpd1f1catlons would be required to = s
 substitute linear for folded dipoles (RQQZ, 515, 442). .
In fact, test data were iutroduced durihg the trial which ‘.
clearly indicated that there was no significant difference-
j-befween the use of the K.O. antenna either w;th folded or _
f_linear dipoles (R 265-271). Accmrdidgly, Defendént Suppofw R
.'1ts position w1th actual test data and Plaintiff employes

the unsupported test1mony of witnesses on thls poxnt.

It aiso should be observed that all of Plaintiff's
repeated references to the performance characteristics of
“the antenna as belng the renl measure of the 1nvent10n.are

mean1ng1ess. The 1nventlnr stated in this way involves the

“\'functlon of the product It lovg hes been held that the func~

'-t1on of the product cannot be patented,f Westlnghouse v

S w10-

—




'-Bozden, 170 U.S. ;535 (1898). The _patent laws provide:

protectlon only for structures, compositions of matter,

1“ processes, and_the 11ke._;Accord1ng1y, the function or

performenee characteristics eannOt be subject to protection
under the patent laws of the United States, Meaningful |

reference to the 1nvent1on must. be made to the structure

'only and accompl;shment of the funct1on but with a diff-
_erent structure and by a dszerent mode of 0perat10n will _
" not be suff;c1ent~to,g1ve rise to invention. If a_person

were-able'to patent.the functibn of an apparatus, then it

readily can be seen that all means of perform1ng the same

function WOuld be : protected and furthei development in thth

thf1e1d would be precluded. - This ‘is not the 1ntent.of the
:patent laws nor“is.itjinvolved‘in any wey in any statutory_t"u

e exbreésion of the{petent lawsr Accordingly, Plaintiff}s
' repeated referenees‘to,performance are not definitive of
* the inventiongbutnonly of thé function which Plaintiff

“hopes will‘beptaken as a definition of #he igvention but

which cannot under the patent laws.

StilI anothereprior'art-antenna that meets all of

the requ1rements noted by Plaintiff as belng desirable 15 -

| the Wlnegard Colorceptor antenna (DX L-15): Test data
_(Mnl) 1ntroduced dnr1ng the trial clearly show tnat this

antenna has performance characteristics with respect to-.

gain, d1rect1V1ty, 1mpedance match ACYrOSS each channel

~and across the band that are as good as, or better than,

. ‘apy aatenna on the;market and it is ‘superior foriuse

Cl11-




in the reception of color TV signals. : ;

Pla1nt1ff's repeai:d reference that a problem
existed with regard to the reception of TV 51gnals, either
black and wh1te p: color, is purely imaginary and apparently'
.existed‘bhly with Plaintiff since many companies in the
industfy have beén ﬁaking antennas that satisfied all of
the'reqﬁirements.setgforth by Plaintiff since the.earlyrl
1950's. Moreovef, these antennas were made withoﬁt -
comproﬁise fechnigues as suggested by Plaintiff. Each
manufacturer,_including Defendant, continually'exérts
research,_deQeIOpment and production effort to make the
best product possible within each price range. The compro-
mises are made in the low price antenna lines to still pto-
vide good performance while making a profif on a 1bw'price”
item. This type 6f compromise, however, is not uniQue to
 the antenna industfy,but exists in every industry, except;
'possiblf thoée‘involved in cost—plus contracts. Accord1ng1y, _f
the "compromxse" suggestion made by Plaxnt1ff not only is n)t " ,

supported in the record but 1s.w1thout foundation’ othng1se

_ Ina concluéory comment in the "Statement bf?Facts"
section of Plaintiff's brief the nature of the Isbell in-

vention is..summarized as follows:

"The antenna of the invention provided a sol-
-ution to the problem of satisfactory television
recept1on, particularly color televxslon S1g- '
nals, 1n that :

oy fV- one broadband antenna could be made to
ol - cover the entire. teleV1S1on broadcastlng
~_ band,

L.
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- (2) N i'including UHF channele, if desired,
S (3) o 7 with a uniformly high gain across the

~ band, thereby ellmlnatlng color deteriora--

:t1on problems.
In add1t10n,:fhe antenua requires only
4) .-f,:f.e”flone transmission line to the television
' - set, eliminating impedance matching .
problems and, in addition,

(5) ‘ . has unidirectional directivity which

can be used to eliminate ghosts and other'_‘

_unwanted s1gnals.”

:Theiaﬁove.summary statemént of the invention, of

course, is.not the{SﬁBject matter defined im the claims of

' the patent_ih_suif;f'ItkiS‘axiqmatic that ohly-the‘elaims"

of a patent canbbeiinfringed=and not any functional

representation'by:Plaintiff; or any party, which providesf-_

a 'capsule” summary of its impression of the inventive
eoncépt, if any. However, taking Plaintiff's capsule

summary of the invehtion it is to be noted that each and

. every element, 51ng1y and 1in c0mb1nat1un was shown'at
the" tr1a1 to. have ex1sted pllor to the . t:me of the Isbell

- development.u Accordlngly, if thlS truiy is Plaintiff's

_;?;/{ur»

‘ / e
- position as: to the 1nvent1ve concept ﬂ, its own

i deflnltlon,‘an-1nvent1ve concept could not exist. -

Plaintiff-more'apprinriate1y stated the subject.

- matter of the Isbell development in the and1ngs of Fact

-subm1tted prlor to the trials

-G(Flnd1ng 26) ok ok ok the Isbell antenna con~
- tains a number of dipole elements arranged in
- .substantially planar, parallel arrangement to
- form an antenna array. The lengths of the




~dipoles vary from one end of the antenna to
. the other in accordante with a scale factor, a
‘constant. less than one, which is used to estab-
- 1ish the length of adjacert elements. Having
determined the length of the longest element
correspond with approximately one-half wave-
length at the lowest desired frequency of
“operation, the adjacent shorter dipole is
3 o . determined by multiplying the length of the
P - longest element by the scale factor. The
: © " "length of each succeeding dipole is determined
in turn by multiplying the length of the pre-
ceding dipole by the scale factor. In the
‘preferred theoretically unlimited version, the
spacing between adjacent elements also varies
" in _the same manner, be1ng determined by multi- -
plying the longest : spacing, i.e., between the
longest dipoles, progressively by the scale :
factor to fix the spacings between the shorter
lements.” (Emphasis added).

Th1s inventive concept is phrased in a d1fferent
way at page 8 of Plaintiff‘s main brief. using. the ”cell"
concept_as a measure::

Mk Kk K the Isbell antenn2 is a true 1og-
periodic antenna * * * in which the ‘cell!’
is a dipole plus a section of transmission
- line. In order to satisfy the requirement
- that successive cells in an ideal log-periodic
- antenna are similar in shape * * ¥ the

spac1ng between adjacent dipoles ideally .
varies in the same manucr as the dlpole length "

The above statements of the ISbellzdisclosure defime
the subject matter set forth in the Isbell patent. Accord- .
ingly, anyth1ng wh1ch at;empts to reach beyond the disclosure
of Isbell cannot be the contribution of Isbell. _Pla1nt1ff,

- of course, must attempt by some me ans to extend the scbpe
-of the claims of the Isbell patent to include:anything that
'is,nbt othérwiSe included, if it hopes at all to achieve

. its ends in this law suit. This is a common and recognized -

-14e




task of any patent owner=»» O1hC"WLSC:11 cre would be noy%??_f

lawsuit Since the,accused antennas;;by_]laintifffs'own

‘statements, are not otherwise within the claims of the

Isbell patent;fz‘

of the elements set forth in Plaintiff's summary

1

statement of the 1nvent1on (h 1ea, piie 7) the folloW1ng:'

were shown to ex;st in the prior art:

(1) A broadband ‘antenna made to cover the
‘?entlre 1e1ev:51on band

*ﬁa)f:The Channel Master K.0O,., antenna .
'-”‘“1Covered the television band; (DX J- 6)

1?5)1;The W1nenard Colorceptor antenna’
‘. covered the entire television
' band; (DX L-15)

"ifc)@:Telrex ‘antenna covered the entire
. pand.. (DX B-5)

‘(2);?UHF channels were not widely used. durlng
. 'the middle fifties, however, antennas
iwere available to receive signals in' this
..carea AND it should be noted that the ¥
»*Winegard Company UHF antenna are. not aCCused s
j;here as infringing.

”(3);:Antenna with uniformliy high gain across
'"d‘”‘the entire band.

7'a) The Channel Master K.O. antenna had
“~ uniformly high gain across the
entire band; (K-la 1-6)-

. had uniformly’ ‘high gain across the en- -
~ tire band with gain increasing with _
 frequency -- a desirable characteristic
‘for good TV .signal reception whilh is
not a characteristic of the Isbell
patent antenna. : :

.15

 _ The Winegard Colorceptor antenna (DX L- 15) f.i.-:




':T.:._set forth in the claims of the Isbell patent.  As Wa51C1ear1y_ ff9i

'7f noted in The Texas Company v Globe 0il and Ref1n1ng Company,

(4) An antenna requiring only one transmission
line to the television set, eliminating
impedance watching probleus.

EVERY ANTENNA DISCUSSED AND INTRO-
DUCED INTO EVIDENCE BY DEFENDANT HAD
- ONLY ONE TRANSMISSION LINE TO THE SET!

a) Winegard Colorceptor (DX L-15); -

b) Channel Master K.O. (DX J6); :

c¢) Winegard Interceptor (DX D-1);

Telrex antenna (DX B-=6);

White patent antenna (DX E-3);

Winegard experimental antenna .
model (DX L-14),

oo,
(N L

(5) An antcnna with un1d1rect1ona1 directivity
" which can be used to eliminate ghosts and .
other unwanted Q19na1§.

- ir-a)‘~The Channel Master K,0, antenna was

- described as haviag a very good front .
“to back ratio (directivity);

-~ b)  The Winegard Colorceptof antenna was
shown to have good directivity charac-
teristics to eliminate unwanted sig-
nals.

The conclusion to be derived from the above is that

'Plaintiffss representation of what the invehtion might be

is necessarily broader than any disclosure set forth in

the Isbell patent and cannot be a definition of the concept

"*}vzzs P2d 725 (c Ao T 1955);

T the GLOPe of the grant is measured

‘by the claim * * * (and) * ¥ * such grant .
. cannot be broader than the invention descr1bed .
_ 1n the speC1f1cat1ons. R koMo
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~Plaintiff notes that a departure from the disclosure"

of the Isbell patent may be realized. There is no reference -

in the Isbell patent which suggests this. Isbell carefully
defines his antenhafstructure and does not suggest that you ,'L

‘may depart from the log per1od1c concept and st111 retain:

the beneflts of un11m1ted frequency coverage.. Moreover,

as noted in Defendant's-ma1n brlef, the 1og-periodic con-~-'
cept’was'developed.by Rumsey;thHamelz and others, prior |
to Isbell. The only thlng that Isbell did was to applY the

Rumsey and DuHamel work 1n maklng another form of 1og per1od1c -

“antenna (the prem1se of wh1ch was clearly suggested by

others) but he stayed wzthmn ‘the strlct teach1ng of the

rlog per1od1c development of others.

1f the Isbell patent antenna is mod1f1ed to a form

not literally wath1n the clalms or teaching of the Isbell ‘_-:,ﬁ

“patent will it st111 be wmthln the patent grant as. P1a1ntrﬁ

suggests? Th1s is a_cur1ous premise without basis- ;nffact,

How far can you nodify hefore you depart from the coverage

of the cla1ms7 Where does the Isbell patent protectlon stop?h"
Plazntrff prOV1des no gulde lines to determlne this, nor |
does the patent : The patent laws requ1re that a patentee'

must expressly and dlStlﬂCtlY clalm hls ‘invention. Plain-_

- tiff would have th1s court discard the law and substltute

for it some-other‘COncept that proposes‘that the inventlon

~be ‘whatever they say it 1s and let's not bother: W1th c1a1ms.-5f

”Thzs is an Allce In Wondelland approach.

|-
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Plaintiff represents that the Isbell development

- was the_firSt 1og-périodic dipole array to provide freqﬁgncy_ 

-independent operation and that frequency coveragé is

""determined by.the'lengths of the shortest and 1ongesf_
dipole elements, respectively, in the group or_hrray."’; '

Indeed, among the.many definitions of what the Isbell .

invention may béiiif this is the definition, then the

accused antenha;'cannot infringe because the frequency

‘coverage of the Winegard Company antennas is not determined

in this manner.  The.Winegard antennasrall';equire parasiti:}'

elements to provide reception in the VHF TV band,
channels 2 to 13. It should be observed, however, that

there isrnothing in the Isbell patent Which'suggesfs this

mode of operation (of the Winegard Company antennaS)'as

having been contemplated by Isbelil. In fact, the teaching

of the patent is exactly opposite! Isbell was focusing
upon providing an antenna array which would be continuous
across the baﬁd.‘ That is, if he intended to cover the

teleVision'band, channels 2 to 13, inclusiVe,.hé would cut

‘the ldngeSt‘dipole element to channel 2 and the shortest
‘to channel 13 and use the dipole length and spacing scale,Lﬁ'

" factor to determine the remainder of the array. . This is

the only disclosufe in Isbell for making an antenna of any

kind. There 'is no other way to make an antenna and follow =

{he tea¢hiﬂg${0f‘the'15bell patent. There'isiﬂoi teachihg Lﬂ“
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‘administrative remedies, or alternatively, accepted the

"final_decision‘ofpthe administrative agency, then heé is

in Isbell that would show one how to make an antenna of
. the type accused as 1nf11ngemeath in this trial. P1a1nt1ff

‘seeks now, by hlnd51ght to tecover what could not be -

protected durlng prosecut1on of the Isbell patent._ It

often has been held that a . patentee may define hlS in-

' ventlon in any appropriate way during the time of prosecu-_ “

tion ofjthe application and that_bnce he has exhausted his

peeclnded from defining'hie invention in a different way. -

‘As a matter of;&ct' the isbell patent spec1f1cat10n

‘ﬁexpressly negates the W1negard Company type of antenna

structure whmch is accased as 1nfr1ng1ng (col. 2, lines 60 ff)'

kLK * AdvantageOusly, however, the antennas
of -the inveution need no adjusting for their
performance over a wide bandwidth, compared: B
'to the parasitic types which must be adjusted

, by cut and try procedures for each frequency.'"

¥

ejThe accused antenna structures.are the "parasxt1c type" noted
';;-1n the Isbeil patent speC1f1cat1on and it is- apparent from

" the face of the document that he did not contemplate this

_ antenna structureﬁenen_though he was, in fact, aware of it

at the time'the‘applfcatiOn was filed. There can. be no clearer -

representation than”that wh1ch is quoted above from the patent _

that the para51t1c type of antenna was d1ametr1ca11y opposed
in de51gn concept to the structure contemplated by Isbell and

he expressly;excluded.the_?para51t;c type”-of antenna as - nd:

- involved in his work..

19a




Plaihtiff's Summary of Argument

1. Plaintiff notes that there were no guideposts
which led Isbell fo,his development. 'This, of;tourse,:: |
contrad1cts the testimony of P1a1nt1£f'u witnesses Dr.
Mayes and Mr. Harris relating to develOpments by Rumsey,
DuHamel,Fand others,-all before Isbell. This point is
covered in Defendant's main brief,'howgyer; éhd will not

be're-discussed here.

2. There is no groof of record to aff1rmat1ve1y

'_establlsh that

‘" the accused antennas were designed
by Defendant's president after reading
Isbell's publications ",

The only statement of record to this point is that Mr.

' Winegard COULD NOT RECALL when he read the Isbell publica-

tions, although he indicated that he did indeed recail

' having read them at some. time, as he reads many other
- technical articles and-publicatioﬁs:in the field (R 464).

Accordingly, this represeniation by P1a1nt1ff is ab5°1“telyz{_ﬁ.

false and unsupported by thc record and the reason. for

. presenting it in this manner is not 0n1§ not understood but

- is disappointing{ T“ , : }

3; Plaxnt;ff's guote from- one of Defendant [ pro--;f:

| motxonal flyers is 1nterest1ng.i However, Pld1nt1ff9 and

"“.m{)— :

[




A

this Court, recogn1zed the nature of such statements and

there is no testlmony otherW1se in the record wh1ch would
' _prove the point that Plalntlff seeks to make by this

' representat1on., In addltlon it is to be noted that the

quotat1on refers to the accused antenna models u51ng the

‘_"1mpedance correlators” or 21g zag feeder 11nes and not
to any other of the accused anteunas. The overall length

 of the antenna 1s@reduced because of several de51gn_features

of_the'antennavnone'bf”Which relate to anything set forth

in the descrrptlon ‘of the Isbell patent. .The concludlng

'statement of this numbered paragraph is also 1nterest1ng,

‘.-even though untrue, to wlt.

#'"The e#idence proves defendant could not
‘have come close to this boast without
the Isbell invention."

It would be iﬁtereStidg to have Plaintiff identify_anz

portion either of‘the_Isbell patent or the file history

T

of the Isbelil patent which anywhere discusses the zigézag]'.'

feeder iine of the Chrdmatel ante nna models.i P1a1nt1ff B

-has, at best, mlsunderstood the 51gn1f1cance of this
‘agvertising reference and has erroneousry appl1ed it to

some other structural feature of the ac.used antennas.

The remaining paragraphs of the summary are discussed -

in other portions of this‘reply andjwill not be_codmented[

‘upon -here. -
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stfwere given other than Dr. Yang's Wthh character1zed

:af;l 000 to 1 and h1gher.. Accordingiy, 1.6 to 1 cannot be

PB 13

Plaintiff's statement that the VHF teievision band - -
is "considered broadband' does not ¢irrespond to testimony..

introduced during the trial. On page 12 of the brief,

. Plaintiff notes that the por tion of the accnéed'antennes'

~ which are operative over the low VHF IV band (channels 2

" to 6) are the subject matter of this suit. These channels
lie within-the‘freQuenCy band of 54 to 88 megacycles. :Thisf:.\
is a bandwidth of'54/88‘or 1.6 to 1. By any definitinn:éifenh
/during the trial, this was not con51dered a frequency T

~_independent antenna. Dr. Eang clearly testified that

.

”'anyth1ng less than 27to 1 bandwidth was not consrdered lf{jff

a frequency 1ndependent antenna. Var1ous def1n1t1on
-such ranges as be1ng in the,nature of 10 to 1.up to B

':consrdered frequency 1ndependent 1n the meanmng of the )
S‘Isbell patent. However, if it is considered fo be-such

Isbell did not maké this contributinn_to.thenantenna‘artr'i'“
sinee very.effective.antennaslfnr the reeeptibnrof tele~
'v151on s1gnals over the entire TV band (channels 2 to 13)

were in existence in the _early 1950'5. Accordlngly, if thxs_
is P1a1nt1ff's def1n1t1on then it is an 1nexcapab1e conclu- ;1“
sion that Isbell did not develop an antenna to sat1sfy th1s'
requ1rement¢. There were many other structures that met o

th1s requxrement prxor to Isbell's antenna development.
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On page 13 of Plaxntlff's br1ef an attempt is made
to further 51mp11fy the ear11er summary statement of. the
Isbell 1nvent1on by stat1ng ‘that the basic. structure (as-:

def1ned 1n the patent c1a1ms) 1nc1udes'

mok ok ok g co-planar array cons1st1ng of a
number of dlpoles arranged in side by side
_relat1onsh1p in a plane. Lach of the di-
. 'poles is connected by a twé conductor,
. common cross-feeder,’ the' conductors of which
. 'cross over each other between connect1ons t0'“
succe551ve dlpoles " i :

'tThe record is'reﬁietéﬁwith‘reférences'to antenna arfaYs -
~or structures haV1ng all of the above characteristics,

i{ even Pla1nt1ff s W1tnessea Dr., Mayes and Mr._Harrls testi-=-'

i ﬂf'f1ed that thxs wéﬁ'ln the prlor art at the t1me of the ;:3

t.Isbell development. ‘Accord1ng1y, we mu%t ‘1ook to'”somethiqft
‘“f;else" to determ1ne what ‘the Isbell 1nvent10n might be. |
kzijTheaabove statement_1s meanlngiess in determ1n1ng_the

'

ff'é‘inventive'conéept7 .Unfortundtely} thﬂre ié‘no "easy"

Tﬁlaw su1t or in any other, as Pla1nt1ff now seeks to do.
'“V"The 1nfr1ngement 1ssue is complex and requires careful,
'ffythoughtful ana1y51s.t P1a1nt1ff‘ easy way “out 1s not the

P1a1nt1ff suggest what we ‘mi ght add1t1ona11y con—"'

151der to determzne the nature of the Is bpll development 1n S

7";0r ”s1mp1e" way to. resolve the 1ssue of 1nfr1ngement in th1s't"




it is noted that the other elements which define Isbell's
~ *"jinvention% are: L

(1) dipole length and
(2) spacing between the dipoles.

The additional.definition, however, is shortened in thaf Af

it also should have included reference to the fagt thaf”jV'-ﬁf?:':

the length and;spacing'scale factors are constant and'rT

are equal to each ofhér, as clearly set out in the

specification. _If:thé patentee wished to define'his_ D

_invention in any Other way he had ample opbortunity'to o

' do so before the Patent Office. Failing to do so, he
now is precluded from seek1ng protect1on for anyth1ng that“ f-”3': ’

" he d1d not or could not def1ne ‘while the app11cat1on was

“1pend1ng in the Patent Office. " To do otherw;se would be L

f-to have this court re-deflne the 1nvent10n, 1f,one gxxstsq 

e
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7t PB-14

It.is snggéstgd oanége 14 nf'plaintifffs,brlef

. ‘that-VMr. Harris”Séléntednaslé.repfesentative inftlng1ng
'antenna the * * %Chfométnl.100; *‘# “'. The fact is that
the Chromatel 100 antenna model of Defenddnt s 11ne of - an-
.tennas 1s unlgue in that it 15 the only antenna model Wlth
the SpaC1ng characterlstlcs that Plaintiff could 1n any
.n:way show were approachlng ‘anything set forth in the Isbell
--patent. ‘The reason that the Chromatel 100 model doesn't
infringe is set forth in deta1l later in this- reply br1ef
'“However,lP1a1nt1ff s, suggest1on that it is representatlve
of the ancused antgnnas is: an 1n¢red1ble sttetph of.the
Linagination,tif nntra‘deliberate misrepreéenta%ion,' No
.;other ‘antenna model has the varying spacing character15t1cs
used on the Chromatel 100 antenna model. No other antenna
ﬁ model has the . decrea51ng spaC1ng character1st1c of the
Chromatel 400;antenng‘mode1, "No other_antennagmodel has
the spacing reduced:tqwafn:tnetfront'1ike'the Chromatel
-f_100 model. 'Tnisgéoprtg.ﬁf*éoursé, is’fémiliar?with the
:ndrmal usage of théttexn_“representative” and ?1aint1ff
._;p;esnmably hopéé,b}fits inaCCuraté refefence t;_suggest
to this Conrt-tnét.tnetremaining'accused antenna'models are:
51m1lar to the. Chromatel 100 when, in fact they are so
dlfferent that Pla1nt1ff elected not to | dlSCUSS them with -
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. the same attent1on given to the discussion of the Chromatel-

f_’lOO. The reason for this approach? A d1scuss1on of the

 other antenna models would not have provided an effect1ve-:}hf}f

demonstration since the spacing either does_not.vary at -
all or it actually increases'toward the front of the

'antenna. The suggestion, therefore that the'Chromatel

100 antenna is representative of the other aCCused antenna

' }
- models is m1stead1ng.

In a cont1nued discussion of the d1pole 1ength

and spacxng factors Plaintiff notes (p. 14) that Mr. Harr1s;ﬂ

,test1f1ed that the fact that the_d1pole length scale.factor;ff”;itf;Fa

varied along'the affay of the accused antennas'ana thaf'theﬁaf;5“797'

5f5paC1ng factor was constant and therefore 1t did not vary -

?;f;and was not less than 1 was not really 1mportant. Th1s 1gffﬁ

f-of course,'1nterest1ng but it is the patent we must look

" to for definition of the invention, if any, and not.to :
‘Mr. Harris' testimonf. ‘There is no indtcation'injthe
patent, or even in the file history, whichfstateSfthat
‘the dipole iength ot spacing were not important:of that -
LthereJWere diffeting degrees of impOrtance'With-reSpect'to.””

each. On the contrary, isbell clearly sets forth specific

h]E'de51gn parameters for both length and spac1ng 1n the patents

- -and, in addltxon, Isbell argued before ‘the Patent 0ff1ce

‘it'that 1ength and spacing were 1mportant and that thEY

:{should be constant, less than 1\and equal_to each other.ft_hy;,'

‘:;”j26; -




Accordingly, if Isbell st&tes tnatﬁﬁipole lengths and

spacing factors'are-importantﬁand the witness Harris-55ys

.they are not =- whom do we belreve? Was this Isbell‘

development or.Harr;s'?_ If P1a1nt1ff had still a dlfferent
expert witness to preSent 1ts case, would the def1n1t10n d’

the significance. of d1pole 1ength and spaC1ng scale factors

_be still dlfferent from those above7 Is the 51gn1f1cance v
of these factors to be taken frnm the patent or is 1t a

- funct1on of a w1tnesses test1mony7

If we 1ook to the patent the answer is clear,

length and Spaczng factors are- conatant areuless-thanﬂltpe

and are equal toreach'other. Further, there 1s no d15~
 ,t1nct1on in the patent as’ to the relatrve 1mportance of =1"

'each - the assumpt1on belng that they are equally im-

portant.‘ If they were not Isbell wou]c have said they

were not.

-If-wé,lppkftQEthe teStimony of any:witness,_firstp

'we must learn the witnesses position and then, if it con-

. tradicts with theipetent disclosure, we would have to ignore =

the patent d1sclasure and accept the test1mony of the

wrtness as "now explalnlng what the patentee really had in

*:_}'mxnd" Surely, a patent document hab more srgn1f1cance than S
G to be relnterpreted by eacb thness w1th a subgect1ve

definition QfﬁtéIMSa -If_the;patﬂnt dncnment_rs.clear on its -

face'as'tb the”meaning of tErmsfz‘pw'can we-possibly accept'"”'

any. other mean1ng grven at a’ 1ater time - by a person who 15

S 3 :not the Patentee? | -
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'5<f;reference to Dr. Yang s test1mony that the accused

PB - 15

P1a1nt1ff suggests that ‘the uniform spacing be~

. tween dipole elements resulted from pract1ca1 con51derat10nsfﬂ"lf¢*”'
.'-1n the manufacture of a commercial product ‘and suggests (as

']7,was done dur1ng the tr1al) that it is eas1er to prov1de

.1fun1form spac1ng than it is to prov1de varyxng sPac1ng.

Plaintiff's source of naivete at tlmea jeems boundless.

A punch press or a dr111 is not able to: d;st:ngu1sh whether.
1t 1s prov1d1ng an open1ng in a piece 01 metal at 11 inches

lfrom another opening, 12 inches from another open1ng, or

any other distance., Once the "set up”.ls made for any run

of antennas it remanns-unchanged for the Effeptlve 11f¢ of;,'if
~ the tool or until‘ completicn of the run, 'I.'h"e Operat'br.‘ofl S

the mathine is fully capable of settlng the machlne up 1n ﬂ;'

7;any manner d1rected. Accordingly, any set up 1s equally

'_d1ff1cult, or equally easy, depending upon how you wxsh to 1{p

‘define the task -- there is no distinction. Pla1nt1ff§s

ﬁ'h argument can be eQuated to the statement: It‘s eaSiefan:h;na';vv”f

ﬁ; dr1ve a car than 1t is to drive a car. Nezther th1s

';nSentence or Plaznt1ff's statement make any sense._fff

it also is 1nterest1ng to note that P1a1nt1ff'

~_antennas were not log periodic antennas and were not W1th1n

p@the teach1ng ofjthetlsbell patent was supported by
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P1a1nt1ff's wltnesses when they tesitifed that with the

.spac;ng characteristics of theuae used antennas (1.e.
-cqnstant-SpaCing be tween theédipple elements) a frequency‘

'independent antenna array could not be provided. Since, =

as noted by Plalntlff the Isbell patent is directed to

Vthe pIOV151on of & un1d1rect10nal frequency 1ndependent

antenna structure, then accord;ng to Plaintiff's own

' thnesses, the accused antennas are not of th1s type. ”

Therefore,,Dr, Yang's testlmony was corroborated by

‘Pleintiff's witnesses.,

'In'spite of Plaintiff's failufe on cross exam-

ination of Dr. Yang to ellClt testlmony that one could:

vary the 1og per10d1c de51gn prlnC1ple of the Isbell patent: :
and st111 follow the teachlng of Isbell, the statement is -
made in the.brmefqthat Dr. Yang testlfled to this£ _(PB 15,

with reference totR5526-7)-”-This is a clear misrepresenta-

tion. of the actual record and the reason for th1s statement,.z

B and others in the brlef is not clearly apprecxated.

Plazntlff's pos;t1on can be presented W1th0ut erroneOus

extracts from the record.

Dr. Yang, as noted in Defendan 's main brief,
testlfmed that one could vary . wlthrn nhr mal manufacturlng
tolerances (1%, or the 11ke) and etll have log periodic

erformance but substant1a1 variations from this Would not

_prpv1de3thrs_performance., P1a1nt1ff s characterlzatlon of

220
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Dr. Yang's testimbny,=while doubtless necessary to
Plaintiff's caSe,;is'in erfor and without foundation in

the'record.
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BB 17 - 197

.Plaihtiff asserns thati'under'the doctrine ofi
equlvalents, the accused antenna models are 1nfr1nge~
| ments of the.clalms of the Isbell natent even though
::they are not 11tera11y 1nvolved in these clalms. - They
then proceed to revert to the syllog¢st:c reasoning
wh1ch attempts to state the "1nvent10n” in broad terms
with hypothetlcal statemenis as required in such reason-n 
ing. As pointed out in Defendant s main brief, the
categbricalns}ateménts set%@ng'put thé.premiseffor the
| syllogisn are”imprope:'and,-acdordinglyi-the conclu;ion
- is impropef;'-Howejer; it does invoive an attempt to find
.infringement'Whefé‘otherwise nnne'cDuldfexist if ‘we refer_ ;
.only to the clalms of the . patent rather than to Plalntlff s

hypothetlcal statements.
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PR 19 - 21

Plaintiff's‘representation as to the doctrine of
. file wrapper estoppel does not represent the ma30r1ty n
‘view in th1s countryh; Plaintiff states that estoppel

ar;ses only when (page 19):

[

 71) .4 claim in an appllcatzon has been
- _reJected g

' 2) the claim is amended or cancelled in ?”
response to the rejection; :

3) the amendment or cancellatren'resuits
‘in allowance of the application. =

By this def1n1t10n arguments made . during the course of

prosecutxon in the Patent Office would not be consxdered.a-_ﬁg
This has been a point of-d1fference between,the various . .

 .circuits. It is submitted that since the inventor pre- .. .

- sumablf knows more about his invention than anyone else,
. statements that he has made which concern his invention

‘should be of some help in determining what thé claims

" means and in interpreting the claims, The Second Circuit .

stands alone in refusing to consider the arguments present- .

- ed in the Patent Office in.supporr7of.an applicant's
position as to c1a1ms for which he seeks allowance. The

"remaxn1ng c1rcu1ts d1sagree with the Second Clrcu1t for

'reasons s1m11ar to those set forth in C1nc1nnat1 M1111ng

-32-
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" Machine Co..v Turchan, 202 F2d 232 2. 227, CA 6 1953:

. "While conceding that extrinsic aid to-
construction may be accepted with caution
yet if within. the difficult art of claim
draftsmanship terms are employed in an
effort to avoid prior art, which are sus-

- ceptible of construction, there should be
no more reluctance to search for precise:

meaning than in a private contract.

If‘séemS-cléar'that an inventor's appraisal of
his invention,ésJQXplaihed to the Patent Office is
probably more valuable and reliable than any statements

made during!a'trial'and thad.the conflicting views of

‘opposing experts.

In New York Asbestos Mfg., Co. Vv Ambler-AsbeStos.

 A.C.C. Co., 103 Fed 316, 320, Cir. Ct., E.D. Pa. 1900,

- aff'd 112 Fed.llOzzi-CA 3, 1901, the court stated:

. " "(We) are bound to notice such statements
©:'and admissions as were made by applicant.
“in .the .course of the proceediungs (in the
© . Patent Office) in order to obtain his
.- patent as (having) any bearing upon the
‘;scope of invention, and oh the question
--¢f what are the essential features of the

- patent asked for and granted. Definitions.

--and-admissions made by an applicant in
prder to avoid the state of the art as
- . adduced by the. off1ce are always binding
on h1m " ‘

It also should be obserVid that file wrapper .

: estoppel may ar1se as a result of acts 1n the - Patent

~33=




- Office whiéh.do not -directly involve amendments to
the claims are arguments made by the applicﬁnt; One
such example involves statements made in an interfer-

ence proceeding which can be used to create an estoppel.

Cardox Cotp.'v; Armstrong Conalbreai Co., 194 F2d 376,

CA 7, 1952, cert. den. 343 U.S. 979, 1952,

L a34e

oo




BB 22 - 27 7

Plaintiff in the paragraph entitled "5. Tabular

‘Summary of Infringemenf"_on page 22 of its brief states that
all of the accused Winegard'anfenna models literally in-

fringe claims 14 and 15 of -the Isbell patent here in soit._'

Group v antennas (actually only the Winegard Antenna

L2 R

Model CT- 100) is further clazmed o 111cra1€?mgéheficla1ms e‘

as well == 1.ei,Lclarms-1,_2, 9, 10, 11 and 12. Table 2

" on page 23 of'Plaintiff's.brief purports to set forth

the various elements of;claims=14‘and 15 and a tabulation

 of the accused-Winegard,aotennas‘to indicate if they do or

- do not include corre5ponding.elements.

A rev1ew of the record will show that Plalntmff
is sadly in error. Clazms 14 and 15 require that the

dipole lengths decrease in accordance with a "substantlally

" constant scale factor" | ReCOgn121ng that the accused

Winegard antennas do not exh1b1t such ”constant scale
factors" for the respectzve d1pole 1engths, P1a1nt1ff

in an apparent attempt to obscure as much as possible the -

.obv1ous devxatloa_present in the Winegard antenna models,

resorts to averagiog the various computed figures and

thereby substantiaiiy~reducelthe apparent non-conformance.

"Bven with the “arefaéed" figures computed by Plaintiff,

however, it'caniharﬁiVibe argued with any conviction'that

. v
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. there is ihfringement evident -- literal or otherwiee.

A rev1ew of the various deviation figures ‘in the var1ous
W1negard antennas, be they the artifically averaged or

the actual.values, shows concliusively that there_ls no
inftingement. The point can be more clearly illustrated
by reference fo tﬁe tabulations set forth in the tables -
on AppendiX'I at the back of the present brief., .The three-‘
.columnar table (A) on the left indentifies the‘particular'
exhibit submittedeinto evidence by Plaintiff, and which
identifies one or mb:e Winegard accused anfennas'along
with the deviatien,figure computed by Plaintiff'fqem the
"e§eraged"'length seale factore; The two;coluﬁnar table
(B) on the right 1dent1f1es the range of the scale factors

as computed by Plaintiff from which the actual maximum de-

viation may be calculated for comparison with the "averaged"

figure., Even with.the_fictitious."aVeraged" deviation

figures, approximately half of the accused Winegard antennas

exhibit percentages above ten percent.. The actual de-

“viation figures are seen to be around twice the “aVeraged“

- f1gures with glg__ t of the Winegard antennas haV1ng a
deV1at1on in excess of tweaty percent. We are not
 enlightened as to the_extent,of deviations Plaintiff deems E
permissible anyWhereiin the record. We do have test1mony |
on this point by Dr. Yang. On cross~exam1nat1on, Dr.
ee.Yang, was questloned as - to the extent of varxat1on per-i

m1551b1e in a 1og~per1od1c or frequency 1ndependent
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antenna and, in answer, stated:

YA, Well, if you .say they are within 1 per
; cent from the formula, I would say prob-
.~ ably no significant difference., If you
- say 5 per cent, maybe. If you say 20
‘per cent; 1 have to say no." (R 533).

This Standsﬁuncontradlcted-;n the record. Plaintiff never-

' theless maintains there is literal infringement of claims

i4‘and 15 by each of'the'accused Winegard antennas.

Moreb?er, in.claimjlsﬁé épecif{c liﬁitatien_requifes
thaf the length of the elemente“aecreaseifcom one end of |
the feeder to the other in: accordance with a Substantlally
constant scale factor within a range of 0.85 to 0.95.

A review of the-above tables show that the accused W1nega#d

antenna models B-105, B-335, 103?00 10B300, 10B400,

1081050, 101010, 1081020, 1031030 10B1040, CT-40'TCT480

CT-%0, 10B1130, and CTlOO all 1nc1udc one or more: computed

1ength scale factor flgures below a value of 0.80. ; As 'a

‘point of interest, by Plalnulff s own computat1ons,:the
' entire computed flgures for the W1neoard model B- 105 are

substantlally below ‘the 11m1t 0.80. Yet, Pla1nt1ff clalms

literal 1nfr1ngement by each and very one of the accused

‘Winegard antennas.;;

"In both c1a1ms 14 and 15, ”aj”celi” is definedeas

a dipole and the feeder bc tween it and the. adJacent dlpole

- with the d1men51on of the cell to be "measured from the '
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. point of connection of one dipole and the feeder to the
outer ena of'the next smaller dipolé”. It is emphasxzed
that this is the extent of the teaching for the term
"cell” in the patent in suit. The specificatibn_and |
drawiﬁgs of the patent in suit are absolutely‘devbid of
'any explanation\reiating to this term. From thé 1aﬁguage
that is present'in these itwo claims, a ﬁumber of differingl

interpretations can be seen to be evidert. A graphic

rep:esentation7of these various but differing interpretations

is set forth"on the Chart included on Appendix II at the
back of the present'brief. Ouly six of the possible in-
' terpretations of the claim language iu question are shown

diagramatically in Figures & uhruough i, although it is to

be understood that there are others still Since Mr. Harrls

selected the Winegard model CT-100 (Px 44) for exten51ve
_analysis, we deem it appropr1ate to use the rear two
dipoles of this antenna for comparative analysis. It is

to be understood however, that the same applies to the

other accused_Winegard antennas. Only the numerical values

‘for the computations would differ among the various models;

As shown on Appendix II, the longest (rear) of the dipoles :

on CT~10C antenna is 98_iﬁches long, tip-to-tip,"and the ;v
shorter (second to rear) of the d1poles is 90 inches.
The phy51ca1 spac1ng betWeen the two dlpoles is approx- -

1mate1y 7 75 1nches and the spaC1ng between the 1nner '*
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arms ‘of the dipoie'halves'is approximately 2,5 inches.

‘The length of the “zig zag# feedef_rine is'approximately‘

19 inches.

" Figure A represents the interpretation that

Plaintiff's Witness, Mr. Harris, piaced on the claim

'language, i.e., the shortest d1agona1 dlstance from the

inner end of one of the arms of the longest dipole to

the outer end}ofjeue of'the arms ef the adjacent shorter
dipole. Mr. Harris eomputed this to be 45.6 inches.

We point out; hoﬁever,ethat Mr..Harris neglected to take
ieto censideratioe'fheeZ.S ineh'spacing be tween fhe inner

ends of the respective'dipole halves. In actuality, the

‘length of the:.dipole arm of the ehorter dipole is 43.75

irches and not 45 inches. Consequently, the actual figure

is not 45.6 inches, but 44.4 inches.

| PigﬁfefBHShewe-fhe diagonal distaﬁce between an
inner end of one of the arms of the longest dipole to
the outer end of the arm of the shorter dlpole in common.
wlth the_same feeder‘11ne connected to foregoxng ;pnger
dipole arm. This ﬁeuid seem more 10gi¢al'than the

1nterpretat10n of Flgure A because the claim 1anguage

spec1f1es that each d1pole and the feeder between it and

the adgacent dlpole constltutes ‘the "cell” The vert1ca1

dlstance in. thls case is 43. 75 1nches plus 2. 5 1nches.
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And the computed figure is 46.9 inches (7.75 inehes plus

43,75 inches plus 2.5 inches).

_ 1t should be noted, however, that there is nothirg.
‘in the claim 1eogoage;or"else where that requires the
measured dimeneion‘to°be that of a diagonal From the
language used, it may as well be the lineal 1ength of the
feeder line and foe connected dipole arm._ Pigure C
shows the distence“or*spaoing between the dipole element
and the leungth of one of the arms of the shorter dipole

to be approximately 51.5 inches (7.75 inches plus 43.75

inches). Plgure D shows that the lineal d1men31on conpris-

'1ng the Spac1ng between the two dlpoles together W1th the

‘length of the arm of the shorter dlpole 1n common with the

same feeder line to be approxlmately 54 1nches (7. 75 ‘inches

plus 2.5 inches plus 43.75 1nches).

Furthermore, there is nothing in the claim lan-

- guage, aud therefore nowhere in the pateot wh1ch teaches

that it is the phys;cal 5pa01ng be tween the dipole elements

which should be used in the computation of cell dimensions

and that the leugths of the feeder lines should be ignored.

 On the contrary, it is submitted that since the claim

language specifies that each dipole and the feeder between

it and the adjacent dipole which constitutes a 'cell",

the more logical view is that it is the iength of the feeder

 _40-
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.Fexclusion of'thefotners?

lmne Wthh is controlllna rather than the physical spac-

ing between d;pole elements. ‘FlgMYE'E_ShDWS the lineal
distance of the'";ig'zag".feeder line together with the
length of one of tﬁe erme of the'shorter_dipole 18
approximateiy'éo Zstinches.‘ (19 inches, minus 2.5 1nches,
plus 43.75 1nches) Flgure F showJ the lineal distance

of the feeder 11ne tooether W1th the 1ength of the arm

of the shorter;drpolenln-common with the same feeder

line, to be approximateiy 62,75 inches. (19 inches plus

43,75 inches).

Thus, wéiﬁeyeﬂeixidifferent'put entirely per-
missible interpretgtions of-the spec1f1c claim language
in:question all of wh1ch y1e1d entirely different numer1ca1
vaiues. What one person may determ1ne is the most 1og1ca1

interpretat1on may‘not be shared-by someone else., And,

' there is exactly noth1ng in -the disclosure of the Isbell

Patent which in anyway sets ‘forth any gu1de11nes. Who

then is. to say wh;ch~1nterpretatzon is to be used to the

: It should be noted that the so-called "cell"
concept whatever the method or procedure selected may" be
applied equally well ‘to antennas which are in the prior
art, such as was p01nted out for the Channel Master K.O

antenna in Defendent's'Maln Brief at page 40, Moreover,
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although the claim language recites a minimum of three
pairs of*dipole elements, we preceive no logical basis

in the patent or elsewhere for ch0051ng the number three

- rather than two, or four, or f1ve, or any other aumber,

Reference is made_;n ‘the patent specification at col. 3,
lines 9-12 that three dipoles are needed to provide a
suitable front-to-back ratio at the low frequency limit.

Plaintiff's own witness, Mr. Harris refutes this.

‘Mr. Harris was asked:

“Q;"Mr. Harris, to your Knowledge, would a
© . three element log~periodic antenna have i
- a de51rab1e front-to-back ratio? -

" A.e Over what frequency range?

Q. WVHF

A, Over VHF, low VHE? Tt would not be good.

It would be marginal.” (R 641)

"More likely, three was chosen in an attempt to avoid that

rather wide body of prior art antennas which employed twin-

 driven dipole elemenfs; cross-phased and fed from the front

. (shortest) dipole element -- e.g., Telrex antenna (Dx B-6);

Winegard Power Beam'antenﬁa (Dx C-9); Winegard Color
'Ceptor antenna (Dx L-15, C-5), etc. No difference is
perceived in the expected operation of an antenna array

with three driveh'elements over that of one with fwo

driven elements in the same way that we expect no operat-

ional difference for a flashlight operaiing on three battery
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. cells over that bperatihgﬁan two-béﬁter? cells. More-

_over,-it_Was,knOWn in the art, and in fact was common

pfacfice,-tb‘inciude additionai driven clements in éd
an&enna arraylfor'added gain, directivity, bandwith or .
more'uniformity of;performance'acfcss a given‘band..‘For'“
example, refefence is made to fhe Channel Master.K.O.‘

antenna (Dx J-6 and 6A); Kayuiownes antennas exemplified

‘in the brbch@re Dx B-3; Trio Royal antenna (Dx B-2).

Attention is aiso.difected to the multiple driven element
antenna identified in Defeﬁdant?s exhibit L-14, which |
both Mr. Wunnénbergland Mr., Winegard testified was con-
structed and,tested,in,lgsé.- (R 354-397, 454-456).
Moreover, in.tﬁé_instanf*case, we have the durious anoméiy 
of‘Defendant_Winegérﬁ”Compény being acéusedjof.infringement
(of claims 141365115)_withoutbeing-able_to determine just'w.5'

what is being‘infxingéd} Not only does Plaintiff claim

‘infrihgement‘by thefaccused'Winegard antennas of claims

14 and 15, but:.takes the posture that there is literal

infringemenf;};We;gén-only.conclUde that infringeméntg o
accbfding to:Plaintiff{S position, is to be*determined
by.what it‘says'igfringes, We submit that this is surely"‘ '

not the law.

Piaiﬁfiff”also‘élaims literal infringement by

the Winegard antenna model CT-100 of claims 1, 2, 9, 10,

11 and 12. 'CiéiﬁﬁifreQﬁires the lengths of the various
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dipoles to be governed by the formula "7 = l.:* ) :

AfﬁJﬂ+0
, o9n
and T being the same in both cases and less than one.’

-y

the spacings to be governed by the formula 7 =

In the CTJIOO'antenna; by Plaintiff's own coﬁputations

(PX-44), the 1engths ﬁf fhe dipoles are sgén not to vaiy"f

according to the above formula but deviates,substaﬁtially;z
therefrom -- Dy as’muchras‘17.7%; In addition;'thei |

1.5pacingsldo ﬁgf ery according to the required formula,

“but also deviatés. ;AS,Q ﬁattef of fact, the spacing

 between certain qf;fhe5dipole elementséﬁ.e.,‘elements

3-4 & 4-5, 4-5 & 546,15nd 6-7 & 7-8) not only do not

vary according to the required formula, but do not vary

- at all. That is, fﬁe§re2hibif a spacing scale facfor-df._

unity ~- diréctlyuﬁohtfaré‘fo the dictates of the claim

| language, NotWitHStaﬁding the foregoing, Plaintiff_

maintains;theré is iiteral infringement. We aré af a

loss to undefstéad'the_basis bf\this pbsitioﬁ.

1

The language of claim 9 of the patent here in
suit specifies that the dipoles must be of different lengths
"incfeasng subétantially logarithmically from the conhecfed‘
'~ end of the feeder to-the other end. The claim also re-
quires thét the spacings bLetween the dipoles increaée sub-
stantialiyilbéarithmically from the connected'end of the

feeder to the other end. Notwithstanding the specific

.and positive‘iimitations; there is not one single solitary

44~
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_testified thgi_aﬁy of the accused Winegard antenna models

word of explanation as to the medﬁiﬁg'bf the term.
"1ogarithmica11?ﬁ5fo‘be found in the specification or the

drawings of the‘batent in suit. Nor is there any en-

- lightment to be garnered from a review of the record. Not

one of the witnesses, Plaihtiff's.or Défendant's,teétified

as to thé-me@pingland possib1e application of the term

- ”icgarithmical;y?;~:Not one of Plaintiff's witnesses

exhibitedlléngfhs of dipoles and spacings between the

dipoles which increaged 'logarithmically". Yet, Plaintiff

maintains that the Winegard model CT-100¢ (Group V)ginfringes

‘claim 9 of the;patenf ~=" and infringeskit literallv.

Claim?lbﬁihclﬁdes specific language requiring the

‘adjacent. dipole elements of different pairs to differ in

length by aVSﬁbsfanfially_constant scale factor and that

‘the Spacingsfﬁétwegn adjaéent.ﬁipoles to generaily decrease_'
‘from one endfbf fhe feeder to the other. As pointed out

above, the_iéﬁgths of the dipole elements in the Winegard

antenna modéliCT;IOOfdo not differ in length by a constant .
scale factofiﬁbut in fact vary between computed values

(by Plaintiff’s owﬁs¢aiculations -~ PX-44) of 0.918 to

'0;763,'or a deﬁiafipn‘as much as 17.7%. Moreover, the.

spacings'betWeengpﬁ¢ ha1f of the dipole pairs do not wvary -

at all, but have:éivglue of unity. Claim 11 is even more

-specific in thatQ#ﬁéﬁé?acings are required to differ from
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each other by a substantially constant scale factor.

Claim 12 is even more specific in that it requires the

selected scale factor to be within a range of 0.8 to 0.95.

Both the computed values for thelengths and the spacings

include figures outside this specified range. Yet,

Plaintiff blithely charges literal infringement of

claims 10, 11 and 12.
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YPR 25, 277- 20

'Plaintiff on page 25 of its brief apparently is

claiming infringement of claims 1-5 and 10-13 by all of the

_accused Winegard antennas. It is difficult to ascertain

just what Plaintiff is'caying'from the particular‘language
used. From the reference to certaln preV1ous pages of 1ts

brlef we 1nfer that 1nfr1ngement is being alleged of the

foregolng claims by virtue of the application of the doctrine

of | equlvalents. Table 3 on paae 27 of Plalntlff's brlef
purports to set forth the various elements or llmltat1ons

in each of the;clalmS:and a tabulation with respect to

- the accused Wipegapd{aqiennas:of'whether or-not such

corresponding'eieméhﬁseare to be found therein. The
information or representations included in Table 3 of
Plaintiff's brief is, at béStg:confusing'in several par-

ticulars. For_ekampie ~= "x'" is used to signify that the

specific elemenf'is?preseht but the .symbol "1V used is

said to be ”value of scale factor.” In-claim>3' a specific
limitation is. that ”the ends of said dipoles falllng on a.
V—shaped line ﬁormlna-an angle < at its vertex.”™ The
symbol nim 1s used 1n the right hand columns under the
respectlve Groups des16nated for the accused W1negard
antennas. However, thms symbol is said to 1nd1cate

"“"value of scale factor” and we are. the*efore at a 1oss to

understand the. 51gn1f1cance. Again, in claxm_O a

s
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llimitation requires the 5pacinge between the reSpective'
dipoles to increase substantially logarithmically from
theiconnected eed,fo'fhe other end. Yet in the columnax
tabulations at the right of Table 3, the syebol niv ois
indicated for ahtenna Groups 1, IIL, I1I and iv, - which
is said to mean{”valee of scale factor". Again, in o
claim 10, a speCific;limitation is that the selective
spacings between &espective dipoles generally decrease
from one end of the feeder to the other._ The symbol '1"
15 again employed for Groups I through IV szgn1fy1ng
""value of scale factor.“ We are unable to respond to this
espect of Plaihtiffue-bfief in any meaningfulrway because

the information itself is meaningless.

Concernlng Pla1nt1ff’s pOSltlon that the accused

antennas are within the 1nvent1ve ‘concept of clalms 1-5
and 10~13, We-lnfe: from the 'language on page 25 of the
'Plaintiff's brief that reliance is being placed on the
opinion of its witness, Mr. Harris, that spacing between
dipoles is not important. Reference is made to page 14 of
its (Plaintiff's) brief. On PB-14 we are informed:

"Only a minor effect is manifested‘by'having

a spacing scale factcer of one because, in the

order of importance, in the design of defend-
~ant's broadband frequency independent antennas,
" the element jength scale factor was the most

important fcllowed by the cell scale factor.

The spacing scale factor is the least im-
- portant," (Citing Harris Testimony on R 132-~3)

-48 -




L. Carrel prepare:

" Purther, he.wéétgﬁkedf

Mr. Harrls did state such an oplnlon. We would merely;

point out to the Court that 11 18 nLFPlY that -« an

-?oplnlon - and ‘nothing more, Nowhere in the spec1f1cat10n.
" of the patent are we so 1nformed, Nowhere in the documentry'f

' evidence placed of record are we so informed. Nowhere in

any of the téaéhiﬁgé'or writings of Isbell elsewhere

- (e, g. Px-65) are we s0 1nformed And, we might add,
'-Mr. Harr1s d1d not refer tﬂ ary te té-thét.he or any one

.else had conduqteﬁqtprlenm xzudearg to his statement in

any way. As a matter of faci, the record clearly shows

‘the contrary to be the case ... . ‘and by. Mr. Harris' own
' admission. On cross=examination, Mr. lisrris was referred
“to Defendant‘é?ékhibifﬂbx A-4(a) entitled "Analysis and

-1De51gn of Leg-Perlodlc Dlpoie Antennaf“ by‘Dr Robert

Tat the 51tus of PldlnLI f The Unlverszty

of ‘Illincis, Electrlcal En01neer~ﬂg Research,Laborato:y.

"'Mr, Harris statedgthat he was familar with the work.

ﬂ“i'fefér you Specificaliy to page 163,
:and may I read it if counsel has no
obJectlon'

There also exists the possibility of
e tailoring the directivity characteristic
' such that the patterns are frequency de-

;. pendent in a special way. This would
S lirequire that U and & or both be a
-y function of position. ¥ * % In this case

S < al should be held constant to

.. achieve a frequency independent input -
. "impedence. The above idea was applied
;p]t'_one model in Wthh was flxed at 25
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degrees. The snacing betfween all

elements was a constant, one-half inch.!
Does this sug; est to you Mr., Harris, that am
antenna with counstant spacing is not a '
frequency independent antenna but is, in
fact, a frequency dependent antenna?"

His answer was: .

A, Yes 4. & frequency independence over a narrow
band or over a band of frequenc1es is still
"Nnot == .

Q We are Speak1ng now of frequency 1ndependent
antenna in the broad sense?

A, In the broad sense, that's correct t." (R 144-5)

Thus, the only documentary evidence of record clearly shows

that spacing between respective dipoles in an antenna accord- -

int to the teachings of Isbell is indeed a factor -- and a
very significant factor at that. It means the differencé;'
according to the Carrel Report, between obféining a |
frequency indepeundeunt antenna, (the title of the Isbell
patent in suit), and a fregquency dependent anteuna, the exact
antithesis of the former which we submit is ogtSidé_thé |
teachings of the Isbell patent. Mr, Harris on re~-direct
examination attempted to sof ten the effect of the above
adm1551on concernlng ‘the Carrel Report by say1ng°‘
A, % % *The log- periodic dipole array is a
configuration which is the true log-periodic
antenna and can be made fzequency independent
to whatever degree a designer desires. How-.
ever, in the context of the television
_application, which we have. been discussing
"for the last two days, the band of fre-
quencies of interest are not indefinite,

they are specific, and the specific app-
11cat10n for the low VHF band, namely,
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from 54 to && m vl ropresents - a band-

‘width ratio ol amprﬁnlﬂabﬂiy 1.6 to 1.

-When I say an antenna is frequency indepen-
dent over that bandwidth I mean specifically
that the basic electrical characteristics
of that antenna remains substantially or
essentially constant over that range and _
that therefore the impedance and the pqttern,

- front to back ratic -- these are the im- '
portant electr1Ca1 characteristics we are
concerned with in the frequency independent
when considered in that text, or context

- _rather." (R 145) |

The reSponSe iéﬂcited-atrlength because the language is
rather vagué_and‘evasiveb We see that Mr. Harris states

flatly that thé-ldg;periodic dipole array is a "true" log-

'n_per1od1c antenna capable of freQuency independent. Operatlon

over any de51red range.' HoweVer, if we infer his meanzng
from the.above}response correctly, he states that, because

the bandwidth of the low VHF television band is only 1.6

'to 1, a "true"fldg~periodié antenna is not required. We

think the clear 1mport of Mr. Harris' tesfimony then ié

that an antenna 1ntended only for coverage of a bandwidth o

‘_of‘apprOX1matg;yx;,6.tou1_1s not a "broadband¥ antenna -

within the mEaning;and teadhings'of_the Isbell patent.

With that we wnu;d;ngree.‘ Both Mr. Turner and Dr. Yang

testified that;.within the meaning of the Iébellfteaching,

or just fIGQQéhCyfindepéndent antenna generally, a broad-
band nntenna.@eans_ée one Capable of operating ovéf band-
widths on . the‘order of 10 to 1, or 100 to 1. (R. 313, 326

496), Ve submlt that it is this meaning that must be

- applied when rgaq;ng,andulnterpretlng the claims whlch'




specify a "broadband" or "wideband' ani¢vona in the preamble

portions thereof.

As f0 the other elements of clizims 1-5 and 10-13.
said to be infringed by the .- cused Viregard antennas
identified'as Groups I through IV, the same deficiencies'
are present as previously pointed out with respect to
Group V (Winegard antenna model CT-100). Briefly, they

may be stéted thusly:

1. The lengths of the respective dipoles do
' not vary according to a substantially
- constant scale factor less than 1, but
deviate therefrom by as much as 20 per
cent. {32¢ the table on Appendix I
- herein)

‘2. The spacings between the respective di-
- poles neither vary according to a sub-
" stantially constant scale factor less
~.than one nor decrease generally from one:
-end of the feeder to the other.

3. -The scale factors conmputed by Plaintiff

for the Winegard antennas show values
outside the range of 0.8 to 0.95.

- With respect to claim 4, a further limitation is
recited that the-angle fbrmed by the ends of the dipoles
falling on a V-shaped line be within a value between 20°

to 100°, There is not one single, solitary reference

to be found in the record anywhere, either of a documentary

nature or by oral testimony of any of the witnesses, which
indicates that tﬁe'ends of the dipoles in any of the accused

Winegard'antehnas fall on a V-shaped line and, if so, what

-52-

.
. ' . .
. - . . \ .




TERRETR.

the value of the 1nc1uded angle m1ght be. 1Is the Court

.'personally required to measure each af the antennas offer-

ed into evidence to determlne_lf the ends of the dipoles
in fact fail on a V4shaped line extending from the ver-
tex? And, ifsfqund to exist, to determine the value of
the‘angle,thefebetween? What about the antennas accused
to infringe for which'there are no physical models avail-

able to the Cburt7for“in5pection and measurement?

As to claiﬁ73 it was demonstrated by Mr. W1negard

during the . tr1a1 (R 700 704 Dx M-2) that if the ends of

the dlpoles are to fall on a V- shaped line formlng an

angle at its vertex and if the lengths of the dipoles are

'tp vary accordlng to a constant scale factor, then the

spacings between the dipoles must necessarily vary accord-

ing to the same scale factnr. This result is also shown

graphlcally on Chart 2 of Defendant's Main Brief. -Since .
the spac1ngs between the dlpoles in the Nlnegard antennas
identified as Groups I through-IV are constant, it is not

poSsible to infringe claim 3.

As*to‘claimng “we reiterate that the patent:

lspeC1f1cat10n and draw;ngs are CompletELY devoid of any

"explanation of the meanlng of the termlnology "1ncrea51ng

substantlally 1ogar1thm1ca11y”. We submit to the Court

that there can be no 1nfr:npement 1f it’ cannot be
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determined what is being infringed. Moreover, the
Winégardaahfennas employ uniform spacings and therefore .

do not vary logarithmically or ia any other fashion,

In claim 10 a specific limitation is that the
selective spacings between adjacent dipoles generaliy
decrease from one end of the féeder'to the other with
the greatest spacing between the longest dipbles. Claim |
11 requires the.spacings differ by a Substantially constarnt
scéle'factor. In.Winegard models 10B1120, 10B1130 and 10B1140
(Dx G-7, 8 and 9),che spacings do not décrease generally

and the greatest spacing does not occur between thé'loﬁgeﬁ:

dipoles, but between the shortest dipoles.=_¢

‘ Wg_mighf also point.out'that With:fespect;fo
.infringeménf genefally,tﬁat there is a Speéific requifement
in the patent specification that the sh%rtest element
(dipole) in antenna afray within the Isﬁgli'teaching to
be approximately b.38 wavelength long a%.the dppér limit
(88 megacycles in this case). It is axiémafic that the
claimé are to be-read:in 1ight-bf the spécification. As
pointed out in Defendant's main brief, b;sé wavelength
at 88 megacycles is approximately 50 inéégé{ This means
tﬁat the Isbeil"teaching requires a dip§iéfe1ement in.an_
antenna array,zihtended to cover the loﬁ vHé te1evision

band, which is 50 inches or less, Over;haif of the accused
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Winegard antennas do not meet thiéllimitation;

As poieted out in Defeneant's main brief, and
as admitfed by Plaintiff, the burden of proof on infringe-
ment is upon the Plaintiff. We submit that such burden
of proof can not be met by merely making_an~accusation'of_‘
infringement; by'relying en opinion of witness for'Plaintiff_'
wifhout any fpundafion given for making such opinion and
which is subseQueﬁtlyfcontradicfed by testimony by that

same witness‘__ by S1mp1y 1gn0r1ng terminology in the

~ claim language nowhere explalned or defined within the

-teachlngs of the patent-. nox by employlng Sumbollc notatlons

in reference to spec1f1c claim 11m1tat10ns or elements

~ which are meanlngless 1n.1nd1cat1ng whether or not such

elements are. present in the accused antennas.'
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PB 31 and 32

Plaintiff presists in it unwarranted, unsupported,
and, in Defendant's considered opinion, completel§ ridiculous
- contention that_the Isbell patent is of obvious utility, as
attested to by‘the.sales of such antennas by defeandant,
citing Pl#intiff's exhibit 62, Px 62 is a tabulation in
the form of percentages of the accused'Winggard.anfennas
as compared to t§fa1 sales whichk was compelled by.the
Court in answer_to an int@rrugatﬁry. Defendant reitérates '
its position that it has in ﬁo way utilizéd the teachings
of the Isbell‘batént in manﬁfacturing a1d marketing its
antennas. The ¢ommer¢ia1 acceptance of itsAanfennas,both
the accusedﬁhere épd those that are noﬁ;;are due to its
marketing and sales efforts and in the good“wiil,established

in its name.

Not only does Winegard Companyfnot employ tﬁe
‘teachings of the Isbell Patent, but”wé éubﬁit'thét,an
antenna structure constructed accordingﬁto the dictates
of the Isbell disclosure is in fact unsﬁited for the
purpbse of receiviﬁg televisioﬁ signals% On direct ex-
amination, Dr. Yang was questioned concérhiﬁg the suit-
ability of deSigning a television antenéa accordihg to the

, log-periodic principle thusly:
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"Q. Dr. .Yang, referring to the Isbell patent,
- as a design engineer, would you consider
it desirable to design an antenna for the
‘ coverage of television bands usxng the .
- log-periodic principle?"

HlS answer was:

’A ~ This is somethlng of the drawback of
.. the log-periodic antenna. In other words,
it gives constant impedance, constant
pattern, but does not give you the con-

" stant energy capture area or power Cap-
ture area, In other words, you receive :
less energy as vou gc to higher frequency.
And, usuaily, if you are striving for
maximum gain or maximum reception power,
it is nut really desirable to go into the
log-periodic antennas as such, because of
~the drawback just mentioned. "(R 516=7)

And aga1n on cross-examlnatlon

MA . _Well like I mentioned before, I think a
‘lqg-per1od1c antenna has .the drawback
that in your equivalent area the power
reduces at high frequency, because we
- have constant beam, constant impedance,
.- what-not, and this drawback is qu1te-
undesirable as far as reception is
concerned * (R 536).
There are stillfother,dlsadvantagés that would be involved
concerning the use of an antetna constructed in accordance
with the Isbell-diScipsure'and intended for operation in

the VHR television bands.

Perhaps tﬁéiﬁﬁ;nf‘can best Ee made by reference
to the sketches‘aﬁ&ﬁfébie as éontained in Appendix III
at the back of théiﬁgééént;brief. The "Antenna A" dé-
picfed on thelléft $idé of_the sheet rébresents an anteana

constructed accordﬁﬁg_to the dictates of the Isbell dis-

~ closure. A sgaleﬁfétfﬁf:of 0.90 was used to determine
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the respectiﬁéfléngfhs of the dipoles and the selective
spacings between the diboles. The Isbell specification
at Col. 3, lines 5-9, states that the longest dipole ele?
nent should be approximately 0.47 wavelength at the lower
limit and the shortest element should be abéut 0.38_waye-
length long at the upper limit. An element 0.47 wave-
length long at the low end of the VIR television band

(54 megacycles) would be approximately 100 inches. This
is our starting point. -Ac element 0.38 wavelength 1ong
at the upper - 11m1t of the VHF television band (216
megacycles)‘would be-about Z1 inches. For UHF, the short-

est element should be less than 5 inches.

As seen'f:om the line drawing for Antenna A, at
 least sixteen dipoies are required to cover the VHE
%television band,rstarting with a dipoie:haviﬁg a length

of about 100 inches and endin« with one: sllghtly less
" than 21 inches in 1ength -- when u51ng a scale factor of
0.90. The VHF‘port1on of "Antenna A" is shown in solid
black line. For conveniénce, the UHE pértion'of the
- "Antenna A" is shown in solid red 1ine;é.The 1engfhs of.
fhe respecfive'dipolés, the distance fram each dipole.to
the base line (or apex), nad the 5pacingfb¢tweén theldipoles

is shown in the table as indicated.

For compar1son purposes the Wiﬁeéard antenna
model CT-40 (Dx G- 10 Px 1, 39) is showg_aﬁ the upper right
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of the sheet. For cbnfofmity,.the”VHF.dipole driven elements
are drawinfih 561id black linei-fhe UHF portion in solid
réd_line and the pafasiticg‘in_dotted 1iﬁe, Both the
"Antenna AT ahd the Winegard ci-4o anteﬂna were drawn to
écale (As indicated at the lower righf ﬁand corner of the

sheet) to enable a compafison;of-the physical sizes. .
As will be seen from the sketches, the antenna
constructed according to the Isbell disclosure dictates

requires 16 dipoles to cover the frequency range while

“the Winegard CT-40 antenna requires only 4. The axiai
'Qlength of the ”Antenna A” between dipole No. 1 and dlpole

' No. 16 will be seen to be approx1matcly 85.2 inches

(107.3 1nches minus 22 1 1nches -- as taken from the column

headed ”D1stance.to Base Llne MXM) -~ pver seven feet.
. The Wlnegard CT-40 antenna has an aX1a1 length between the
rear dipole element No. 1 to the para sitic element 1mmed1atQ-
"'ely in front of dlpole elem*n? \c 4 of appro§1mately 19.75.

'-V:anhes (taken f‘rompf;-:ggures inciudsd on Px-l) -~ approximately

1% feet.

Tﬁus,l"gﬁféﬁna A", to enable the same operation
as the Winega:dicfgﬁéléntenna mus £ empis& four times
the number of di§3iéfdfiven eiements reéuiting in over four
timeé the axial 6§S@z£§ngth, (85.2 inches compared to 19.75:

inches).
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The entire axial boom length for the Winegard
CT-40, including the UHF section aad parasitics is only

34 incheé; Just the VHF ﬁwr%%un 37 fnteana A requifes

-

over 2% times greater boow lcnpta. For coverage of UHF

also, Antenna A requires 2 poom Loagith  f 102.2 inches and

I

30 dipole elements -- or over three Tin:s the boom length

and 2% times as rﬁany dipoles.

The significance of this becomes even more apparent
in light of Plaintiff's witness, :r. Harris, where he stated .
on rebuttal?

A. Some of the most important considerations
in practical commercial TV antenna designs
are dictated by the economics of production.
This is a highlv competitive field where
every pesuny counts, ard I feel that a
practical anteuna design engineer, if
he is worth his salt at all, must take
into account these practical considerations
of competitiun, production, costs, -- all
the various factors that go into produc-
ing this type of auctenna.! (R 620)

We are told by.Mr. Harris that production cbsts, etc. are
so critical that_oné may well be forced to use constant

or uniform spacing between dipole elements rather than
variable spacihg according to the dictates of the patent
specification (R 628). We can but ask -- what about 4
times as many.dipoles; what about the additional'paraéitk
refiectors’and‘directors that Mr. Harris says are required;
what about the four times or greater boom length? The

answer, we think, should be obvious to anyone, For -the
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foregoiﬁg reasnné, we"submit that the log-periodic antenna
is simply not suited-for television reception and logic
can be stretched only so far in attewmpting to try and eay

that it_is._:Thé'factsfshow otherwise.

MoreoVer, As Dr, Yang testified, the log-periodic
antenna heS_the uhdesirable characteristic of having the
energy or power capture area decrease as the ffequency

increases, This is immediately apparent from the line

‘sketches. Dipoleﬂelement No. 16 of ”ﬁntenna-A“ is

about 20.6 1nches whlle olpole element No. 1 1s 100 inches
long. Thus dlpole element No. 16 15 approx1mate1y one-
fifth the length of d1pole element No. 1 and thus provides
one-fifth the: capture area at the high end of the band

(216 megacycles) as compared to the low end of the band

(54 megacycles). However, s;nce dipole No. 4 in the
Winegard anteppa‘CTe40_is operative at full-wave resonanee
in the high.endtbf{the band, it is some 52 ihqhes'in length

as compared to'onlnyOfinches'for element No. 16 inm

- *Antenna AY . -'--tthebV providing over two and one-half

times greater capture area.

The'significant'rEduetion in power capture area
in an antenna constructed according to the Isbell disclosure
is a dlstlnct d1sadvantage W1th respect to reception of

television 51gnals;-as_Dr. Yang so testified. It means
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a reduction of gain at the higher frequencies. This is
directly contrary to what is required as Mr., Winegard
testified for a television antenna. Plzintiff's own
. witness, Mr. Harris, also recognized this. On rebuttal,
Mr. Harris testified thusly:
MQ. Mr. Harris, you as a television auntenna
. - design eugineer, what criteria would
~you select for the design of a television
antenna for the reception to color and
. black and white on Channels 2 through 6.
A. As optimum characteristics, I would
specify highest possible front-to-back
ratio, good directivity, as constant
a uniforwm impedance characteristic as
possible, and a siight rising gain
characteristic.,’” (R 618}
Thus, Mr. Harris tells us that a television antenna should
have a slightly fiéing gain characteristic with respect’
to frequency and yet a log-periodic antenna exhibits just
the opposite., Mr, Harris stated that he would have to use
directors, refleCtors:and cut~and~try procedure to offset
this undesirable deficiency of the log-periodic antenna
(R 619). It is interesting to note that the discléoure.
of the Isbell patent informs us at Col. 2, lines 60-64 that:
"Advantageously, however, the antennas of the
invention need no adjusting for their per~

formanice over a wide bandwidth, compared to
-the parasitic types which must be adjusted

_ by cut-and-try procedures for each frequency.'

(emphasis added)

The patent then sa?s one thing, Mr. Harris says another.

)
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Plaintiff-agaiﬁ”}eétatééﬂiés familiar, but uncon-
-vincing,hand ﬁé might addﬁunsﬁpported position, that the
prior art doés not anticipate the alleged Isbell.invention.
On the one hand, Plaintiff fﬁeely admits that the most
pértinent art was the ChannelfMaster K.Q. ankenna (Dx -
B%@, Dx Jséland 6a) but asserts it doesn’'t apply because
it used fblded'dipales instead of straight dipoles. . We
sﬁbmit that there is an unmistakable preponderence of |
evidence in the re?@rd_thih shows the equivaiency be tween
foilded and straight dipoleé as was_brought.but in Defendant's
main brief, To_agéiﬁ festafe Defendant's position and the
full evideﬁcer?,support therefor would perhaps'be‘unduly' |

burdensome to the Court at this juncture, We refer the

Court to Defendant's'main brief should there be a need fo

~clarify any point. However, there are several points in

Plaintiff's bfiéf}which do require response here. Elaintﬁf
statgé that beééusg of the use of folded dipoles in the K.D.
anténna insteagzgf_stﬁﬁight'dipoles,”it ddes.not correspond
to the-antenna\ﬁfﬂigbg?; nor suggest it, We merely point
out to the_Courf_fh%£ ngwhere in the disclosure of the
Isbell patent'doé$ if”§fate‘that only straight dipoles

may be used. The‘?atent disclosure and claims merely ‘uses
the term "dipoieh-%f n6thing mdre., A folded dipole is no
less a "dipdle”‘{han éfstriaght dipole. ‘Plaiﬁtiff‘s‘qniy

argumen% is thét-thereqis‘a difference in characteristic

impedance between'arfolded'and straight dipqle. ‘A$
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Dr. Yang pointed-pﬁt, differences in impedances can always -

" be matched in othér.wayé wﬁich do not involve radiation
characteristics -— fhe primary concern of an antenna design
engineer (R‘548) As a matter of fact, we are never in-
formed in the Isbell patent just what numerical impedance
would be- obtalned from an antenna 1n accordance there—”

with.

Plaintiff further contends that pfior to Isbell's

purported inveﬁtion, it would have appeared to one

skilled in the art as a step in the wrong direction to
subsfitutelstréight dipoles for the {ol:ed dipoles of the
K.0. antenna. Plaintiff is simply in error because the re-
cord shows otherwise as was pointed out in Defendant's
main brief on this point. In addition, we point but thatr
Mr. Winegard as early as 1956 had designed and tested an
.anteﬁna'intedded for coverage of the VHE television band
which-emplb?éd_multiple straight dipole elements of
diminishing 1éngths toward.thé front witin & feeder trans-
posed'between‘dipole elements (for 180° phaée reversal) ‘
~.and fed from the front (shortest) dipole eleﬁent (Dx L#14L
%As was pointed out for the Telrex antenna (Dx B-6), two |
cross fed simple dipoles were employed of differing
‘lengths, cross-phased and fed from the shorter dipole.

Mr. Winegard testified that the Telrex antenna was.mefely

a version of the Winégard'Interceptor antenna (R 429).
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We have another example then of what Plalntlff says would

not be done but in fact was -~ 1 e., Substltut1ng 51mp1e'

or stra1ght for more complex dlpole structures. The

_ W1negard Interceptor~antenna employed compound dipole

elements. The Channel Master K.O. antenna employed.

folded dipoie elements.

Plaintiff'also takes substantial liberty with the
testlmony of Mr. Passer on page 382 of the record, or at
least mlsunderstands the 1mport of it. In any event, we

do not thlnk 1t of suff1c1ent=1mportance to warrant a

| detalled rebuttal.L Of more concern is the unwarranted

and erroneous assumpt1ons P1a1nt1ff expouses in connect1on
with the K,O.jantenna'on behalf of the United States
Patent Office. Plaintiff states on page 23 of its brief
that the K.O.?antenna was:
Ui % % kpown to and obviously con51dered by
- the: exam1ner who allowed the Isbell application
(R 663, 6643, since the reference which
defehdant now relies on bad been cited during
-the prosecution of a patert application which
“issued to .plaintiff on another antenna (Mayes -
" Reissue Patent No. 25,740, PX=66) * * 1
This can only‘be'ebnsidered'as'the very purest form of hear~-
say. The-festimopy,of_Dru Mayes on pages 663 and 664 of

the record relates_tp‘an,interview with the examiner pro- .

 secuting ah‘abplieation filed in behalf of Dr. Mayes and

Robert Carrei in'which a brochure relating to the Channel
Master K.O. antenna was said to have been dlSCuSSEd We
are not told the date thls interview took place. ‘We are
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not told the nature of the invention as disclosed in fhe.
Mayes et al application, other than it is "similar'' to

the ISbell patent. A host of other ques‘cibns are left
~unanswered. Moreover, we éan only specuilate as to the

many thouéands Of_applications peuding in a parficular |
Patent Office Group. We have no idea of how many such
appliéationé weré-being processed by each of the examiners.
Nevertheless, the Court is being asked to hold that as

a result of this incident relating to a completely

different patent application'concerning what woﬁld‘have

to be a cqmplétély different inventive conceﬁf,.by different
inventors, that the é#aminer "considered’ the same reference
withrrespect to the-pending Isbell patent application.but,
notwithstanding the reference was the "closest!" to the alieged
Isbell invention, decided against citing it as a reference
and chose instead to cite less pertiment prior art. What
can be stated as an unrefutable fact”is that the X.O. |
antenna was not cited by the Patent Office as a reference
~in the Isbell application. As else is pure conjecture

and nothing more. Moreover, we submif that the éases cited
in Plaintifffé'brief on page 33 in no way supports its
position fhat a-referencé cited in.one application in some
way related to ahdﬁher*application by a different inventor
applicant but aSsigneduor'to be assigned to the same
assignee in the fufﬁré'iS'to be deemed as 'known" and
""considered" by thérPaﬁent Office in conheétion ﬁith that

other application. ' - .
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PB 33 - 38:

Plainfiff tékés the position that Quarterly
ﬁﬁgineering Report No. 2 was not a ''publication' within the
meaning of 35 U.S.C. l02(b) beéaﬁse it was not T"pu‘blJi.'sl'le'd:i
more than oné_fear‘prior to the filing date of the Isbell

patent applicafidh;v Plaintiff states as a matter of

. fact that them@éfling,bf Report No. 2 occured on May 5,

1959, This isﬁstéted.a; page. 33 of its brief; twice on

 page 34; and;again,on,page 38. TPerhaps Plaintiff hopes

that by sufficient repetition in its argument it might some-
how become an established fact. However, the plain and

simple fact is that there is 0o nrobative evidence in the

- mailing of ReportiNo.‘Z occured on-this or any other date.

Plaintiff references Mr. Lawler's testimony on page 681

of the record iﬁ?suppo:t_of“its asserticn. The entire

_testimony‘oﬁ”this,point is as follows:

- MA,. The concrete results which'Il was able
© to find, were, first of all, a postal
2 .receipt dated May 5, which, in accord-
“apce with the uravsmittal letters which
rare in my file, would have, to the best
- of my knowiedge, applied to this’ par-
.- ticular report.,” '

The entire basisifor;Plaintiff*s assertion concerning
the alleged;méiiihg_dafe for Report No. 2, then, is "a'™

postal redéiptﬁWhi;h;is_idéntified only as "'dated May 5,

No further:identification or reference is wade to this

document- by Lawler or anyone else. We are at a loss to
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understand how this supports Plaintilf's contention. It

is submitted'thathr. Lawler testified to no particﬁlaf
mailing dafe‘and‘his testimony can only be regarded as
conjecture; épeculation and without probative value.
‘It was Miss Johnson and hér staff which madé the actual
mailing of the reports, n: i *r. Lawler CR‘195){ In
addition,‘We'know as a marizr of fact that there were other
research projects that were bein :ondUgted under the‘Same
‘Air Force Conf?éct_AF(élé) 6079, as avi‘enced'by the
Techunical Reppit No. 36 by R. McPhee, ivtroduced into

evidence as Defendant's Exhibit Dx H-3.

‘In any event, Plaintiff uriher asserts that the
availabilify of Report No. = . o0 meiore April 30, 1959

does'not,operate to make the same a:printed'publication

within the meaning of 35 U.5.C. 102(b), t chafges Defendant's .

argument 1is fallacious in that '"it equatﬂé "printing' with
'publication;". On the contrary, we submit thaf'it is
the Plaintiff who is laboring under a misapprehension --
for it is equating "mailing' with "publicétion“. (And

even the mailing dafe of the Report No. 2'Eanﬁ6t be
ascertained ffoﬁ the record.) We point out that the actual
printing of the Report No; 2 occured weil beforé fhe April 30,
1959 date as the exhibit H-3 to H-11, inclusive, show.

The April 30,”1959”date is the date that the priﬁted'copies.
of Report No. 2 were delivered into the Hands of Miss
Marjor;e thnsoﬁ,_who;as Plaintiff poinfs Sut,'served as
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Techniﬁal Editor for tﬁé’Uﬁivgrsi%?”af Illinois Blectrical
Engineering,Departm@nt. -Thisgis cprrect. What Plaintiff
pointedly igﬁores is that-m;aﬁijnhnson also‘sefved as the
Librarian for Englneerlnor%aseafuh Laboratory Local

Library (R 202 203). : uch y-Hies Jf“nﬁon testified

that thqy became avallable as llbr;{y relerences  as _soon

as they were delivered back ifnto her hands (R 205).

Would Plaintiff require Miss Johnson, upon receiving the
copies of Report No. 2, to mail copies of the same to
herself as the librarian beloro “he roports became "printed

publications"?

Even the deflnltloﬁ cited Pldlnt1ff from Black's
Law Dictionary states 1n part that publ1uat10n is "The

act of * * % render1ng-1t accehaible te the public scrutiny

* ok oAm, We agree. It is .the availability to the public

that is the key factor.,'This is amply borne out by case

precedent' In App11cat1u~ of Heritage, 182 F,Zd.639, CCPA

1950, it is stated at pag; 643:

“Fu thermore, it is sound law, in our
opinion, that any reference to a disclosure
- which is available to the public is permissible.
- The Hamilton Laboratories, 1nc., v. Massengil,
o) Car., 1940 111 F.24 584, certlorarl denlei.
‘ 688 61 S.Ct. 65, L Ed. 444,
(emphaS1s added)

In the Ham11ton Laboratorles case, supra, the Court was

faced W1th the questlon of whether a thesis deposited in a

- 11brary»of a-college,was to be considered a prlnted publlcatlon

~69-




i

S

and therefore a bar under 33 U.S.C. 102{b). The court

stated at page 585:

.t % % % the Weed thesis is in the prior art
‘and marks a step in the development since it
was put on file in :hie library of the college,
available to studentis there and to other
‘Iibraries having excnange arrangements with

Iowa State. * ¥ * we think intent that the
fruits of research be available to the
public is determinative of publication

under the statute whetle r the paper be printed -

or not * * x_.7  (emphasis added)

The case of Indiana General Corp. v, lockheed Aircraft

Corp., 249 F.Supp. 537, 1925 ites the Hamiltou Laboratories

case thusly at page 541:

“"Hamilton Laboratories v. Massengil (6 Cir.,

'1940), 111 F.2d 584, cert. den. 311 U.S.

688, is squarely in voint {or the proposit-
- ion that Papian’s thesis «lso, even though

‘typewritten and lodged in the Library of

Congress is a printed publiication within

the meaning of 35 U.5.C, 102(b)." -

In Ex Parte Hershberger, 254 F,23 hﬁdﬁg}QSE,'tﬁé Board of

_ Appeals of the Patent Off ics un=ides ¢ the question of

whe ther a siﬁgle thesis in a College Lﬁbrary was a printed
pﬁblication where portions could only be'cﬁbied by.expfess
approval of the author and where the thfsiézcould oﬁly be
read within the confines of the library, Néverfheless,
the Board held it was within the meanihg of;the'stafutory
provision. The Board said: |

..”The sole question for ogr consideration is

-whether or not the ideas expressed in the

thesis, in the form of a complete disclosure
of an invention, are incorporated within a
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[‘priht~pu5i§¢atiwn ?u'saaiafy the patent

statute. In our gpinion, the thesis with
'its. disclosures is. 2 prinfﬂd publication

‘within the meaning of the natent statutes.
. The required extent of dui ilcation of a
. publication is not set forth in section
4886 R.S. and a single cory of a printed.
-publication ava: laule'bnﬁ*b general public
18 sufficient to falli in the category of
~Tany printed publication.'' (emphasis added)

Further on -in the opinion of vhe lix .rie Hershberger case,

the Board states- ‘_‘

"in: Gulllkshn v. Halberg v. Edgerton v. Scott,
75 . USPQ 252, th\.mdjarlty of the Board of
Appeals in considering-the availability of a
- thesis as a printed publication was of the
opinion that a tvnewrltter page and a printed
- page’ were both f and that the number
0. coples was 1mnA ‘erizl and that should
~even one copy of a publication be printed
cand: placed in a library accessible to the
- public that would Dbe sufficient to satisiy
~the statute.” (emphasis added).

The case of Ex parte De urunlwen, 132 USPQ 152, 1961 CD

75 is 111ustrat1ve of the p01nt that the date on which

a printed publlcatlon, such as a thesis, is catalogued by

*

the library is 1mmater1a1 for it is the date when the

11brary recelves the document which determines when it

'_becomas a prlnted publ;catlon under 35 U.S.C. 102(b).

In the instantAcésé, the date when the report was in the hands

of the 1ibrafian of the local library, Miss Mar jorie Johnson;

and available as a reference, was April 30, 1959, more than

one year prlor 1o the f111ng date of the Isbell_patent

appllcatmon.
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PB 39 - 44

Plaintiff contends that the purported Isbell
invention was not obvious. In this regard, it sets up
thrée critéria which suggests, if present, indicate the
existence of in&éntioa. Plaintiff merely sfates that all
of the criteria are satisfied., The first of these is
that there is a ''serious' problem which exists in the field
for which interested parfies were searching for a solution. .
However, we aré not aware that any “serioué problem existed'
in the television antenna field pribr»to.the development
of the Isﬁell Stfucturé.' (Moreover, we are not aware that
Isbell was concefned with television reve@tioh for thefe
is certainly no indication or mention of it in the pateat)
On the contrary, there were many, wmany «ifferent antenna
structures available and in.public use for the reception

of television signals. Some were designed to cover only

the low VHF television band (Channels 2~6) aund somne we:e. ,{i

.

designed to cover.the_entire VHF television band

(Chaanels 2~13) and there were Some.thét covered all channels
(2 to 83) in bqfh'VHF and UHF bands. .(See'Défendant's
Exhibits B-2, 3, 4, 6 and 7; C-5, 8 and 9; L-15; J-6,

6a, for example);g-ﬂs‘fo the reception of color telévision
signalé, Mf, Winégard‘sfated that his company had never

made a television anfepna‘that wasn’t suitable for color
reception (R 441), and further the Channei Master K.O..
antenna (Dx B-4, J-6 and 6a) would have been an excellent
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antenna for color receﬁfibn (R 44§). The only ob3ect1on

Mr. Wlnegard stated with *eference to the K.0. antenna

was its overall large 51ze.;.(l31
(R 447) . and Wthh we' mlght

objectlons to a 10g perloclc type

inch boom length). ..
ol
and; is also one of the

antenna. The best-

W1negard antenna,W1th-reference_to color television

reception was stated by Mr. ‘Winegard to be the Color.

'Ceptor antenna (Dx L 15) (R 434),

‘ - All this stands

unrefuted,;n the record._ Whelevtnmn is the "serious

problem” said by Plaintiff to exis

t in the field?

Plainfiff'also asserts tﬁat the second'criteria'

is that the 1nventor solvem the problem. There can'

‘hardly be a solutlon to a nxoblem

if there 1s nelther a

problem nor an 1nd1cat10n by the_lnventor that a problen

exists in the part1CUlar'era Finaily,-Plaintiff claims

that the solution was aCCEPLBG in

‘used thereln.- Def:ndant thcvaru

iadopted any part bf the teauhzngb

1nven110n. We ha :gqnly the mere

‘in the 1ndustry afe iﬁébﬁporaﬁing
their televlszon &n "
mentary eV1denc¢ ;6
television antenn' jthu 1n<uhtf)

teach1ngs of the Isbell pata.‘q

i

-3
Ly o
f

the industry and widely . =
qupaDY has‘never
of‘the purported'lsbell.
accusétion that others

the Isbell invention in

ennas. We are not aware of any. docu-

fﬁéﬂrecord in@icating:fhaf any.

incorporates the -




r'Piainttff on page 40 of its mief states as a
matter of fact that the accused.! Aegare antennas were
‘designed with full knowleoge of the inveution, citing
pages 464 and 465 of the record. A review of testimony
on .these pages clearJY'shows-Mr.,Winegard testified‘to no
such thing and for Plaintiff to indicate otherwise is a
fiat misrepresentation. No other comment{shoula be

necessary. .

What'iS'elear from the record is that Defendant

Winegard Company Was aware of antenna arrays'with multiple.

driven elements W1th a feeder transposed between drlven
elements and fed. from the front (shortest) drlven element

because such. antennas had been designed by 1t or more

properly, Mr, W1negard, (see Dx D-1, Lf;?, C-S; C-S;JC-Q,_

L-14) -- to say nothing of the'antennas:in the prior art

manufactured by competltlng companles. It should be

quite clear that the present antennas manufactured by W1ne-

gard Company is ‘the result of its own research and

evalut1onary developemnt rather than the adoptlon of -any

teaching from Isbell, or from any one else for that matter.

In'commenting'on the “non-obviouéness“'of the

isbell structure in 11ght of the earller DuHamel work’ as'uheuj

exempllfled by Dx A- 1, Plarntlff couten :

~74 -




-

.'Although Drm-Yanc Lndicated'that if certain
. substitutions were made in some of the
structures shown.in X A-1, such as be re-
placing the circular segments shown in the
reference with solid irapezoldal sections
(R :509), renlac1ng the solid trapezoidal
;sect1ons with wire outlines thereof (R 510),
sreplacing the trapezoidal outlines with
“ “triangular outlines (R 510), collapsing
7 the triangular outlines to thln dipoles .
(R 511, and collapsing the two halves of the
, antenna so that they are parallel to-each
other (R 511), there would result a structure -
.corresponding to:-the Isbell invention (R 511).
While this apalysis is interesting in show-
ing the theoretical development and logical
~ relationship among the curious forms of
‘antennas referred to by Dr. Yang, there was
no evidence that-all these substitutions
.. and:modifications would have been apparent
to oné ‘skilled in the art prior to Isbell's
invention.  They apparently didn't occur -
to Dr. Yang, nor did they occur to Prof.
DuHamel LI .

What Plaintiff-has‘obV1ous;y overiooked is.that cach and.

every one of the'above mentioned cub‘"‘e"ifutions,-with the”

mexceptlon of one, not only oc’ured to Prof DuHamel but

the very report Dx A i, shows the resultant structures

and various test results. Fig. 9 of Dx A-i shows the

:substltutlon of the 5011d trapezoxdal sectxons with W1re'
-outllnes. Flgure 15 shows the substitution of the wire

outlines with the ”21g zag"'br triangular outlxnes. Table

4 shows the angle between the two halves of the antenna.
were collapsed down to as low as 7 degrees. Only-the_
substltutzon of the trmangular wire cutlines by rod dlpoles.

is not upec1f1cally mentlaned Can this be said to be

- invention? Slnce the above substxtutlons were made by
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DuHamel how can it’ be sa1d that using Tod dlpoles in place

of solid or w1re out11nes is "unobvious'?

| Concerning the various prior art'feferences.reé_'
lied upon by Defendant, it-is interesfing'tc note
Plaintiff's comments ‘with reSpect to the Wlnegard antenna,
as depicted in Defendant Exhlblt Dx D-1. Plalntiff
argues there is no teaching in the Winegard patent that more .
than two ﬁriven eiemente could be used to achieye a
"wide band effect'". Yet the particular Winegard antenna

brovides coverage‘of the entire VHF television band

(Channels 2-13'--'54;216 megacycles), nct juet the

low VHF band (Channels 2-6 -- 5488 negacycles) on Wthh
the accused portxons of the Winegard antennas are
| operative -- some five times greater frequency range.

To say that the Wlnegard anfenna in questlon could not be
mod1f1ed to. ach1eve a '"wide band" efrect already operative
over a bandw1dth 51gn1f1cantly greater than the por tions

of the presently accused antennas are opczatlve is hardly

rational.

; Piaintiff on page 44 of its brief asserts that the
iadvertiSing brochures'cited by Defendant 'do not disclose |
antennas in Wthh a plurallty of stralcht dipoles of

varylng 1engths are connected thh a transpoaed feeder Wthh ;

is feed at the short end of the antenna to produce a wxde-

T,
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‘band operating characteristic.’' The ar‘enna depicted
basis that there. is no evidence presentcd concerning
‘antenna beginning on page 429 of the record in which |

‘he describés the structure in detail. IMr. Winegard pro- -

' Exhibit Dx L-18, in which he included specific element

‘dimensions.

in Defendant's Exhibit D-6 (Telrex) is jassed off on the

the specific construction. Plaintiff hes apparentl?"over-.'

looked the testimony of Mr. Winegard concerning this

vided a sketch‘of the antenna, identified as Defendaht?s ‘; o

w77 -




PB 45

Plaintiff urges that there isS no new matter invol- .

‘yed in Claims 14 and 15. This subject matter was treated at '

length in Defendant's Main Brief. We deem it unnecessary to
reiterate th? basis which shows clearly that there was indeed
new matter in fhése c¢laims not o:iginally present'in the'pate
.ent_aﬁpliCatibn.' We refer the Court to that portion of Def-
endanf‘S_Maiﬁ‘Briéf in answer to Plainfiff's‘pfesent'assér; :
tion,: |

YT

CONCLUSION

‘We submit to the Court that Plaintiff has failed
utterly iﬁiSustaihing its burden of proof witﬁ resPecf tb
infringemEﬁt, It still remains a bald_accusafioﬁ at fhis_’
stage of the proceedings with respect-to the Winegard ant-;l :'

ennas in guestion. Moreover, in view of the evidence of

- recoxd and thé:afguments of counsel in the main briefs and -~

the present reply brief, we submit that the Isbell patent

is invalid because of a prior publication more than one year .

‘before the.Isbell application filing date pufsuant.to 35 _
U.S.C. 102(b);, ahd because the purported Isbell inventioﬁ“ "
failed to meetfthe_specific xequirementsfset forth in 35
U-SQCiﬁloé_andféIso 112;':We respectfully urge the Court to
o R R D - _
'so hold. | 5 |
| Faltd " Respectfully submitted)
 'KBITH J. KULIE |
' DONALD B. SOUTHARD
135 South LaSalle St.,
Chicago, Illinois,

. -78- o _Attorheys for Defendant.
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TABLE:. A. B.
: }
Referenced Accused |Deviation ol Ranme of Actual
Plaintiff*'s| Winegard|From "Averaged' | Comouted Maximum
Exhibit Models = |Length Scale | |Scaie Factors Deviation
‘ - | Factor
B-445-
B~555 0.200
PX=32 B-~550 5.4% o 8%
B-660 0.828
"B=770 L
: - > 0.736 |
PX-33 B-105 -4% 0,680 7.6%
‘ 0,900
PX-34 B-335 12.5% 10 - 20./8%
: 0.712 . :
10B200 ‘ 0.806
PX-35 10B300 4.4% to 8.4%
10B400 0.738
: _ _ 0.919
PX-36 10B1050 17.9% to 22.4%
' 0.713
0.860
PX-37. 10B1010 } 34 39 to 21.8%
1081020 | , 0. 672
- - 0.900 o
- 10B1030 14,39 £ - . 20.7
PX-38 1031040 3 - 3% 0031.3 N %
' 0.850
PX-39 CT-40 6.5% to " 11.4%
: 0.753 ' :
_ 0.935
PX-40 CT-80 [ 14.5% to > 20.2%
‘ CT-90 | - 0.746
_ o 0.829 _
PX-41 - 10B1120 1.4% to ‘ - 2.3%
S o 0.810
‘ ' 0.897
PX~42 10B1130 | 11,.5% to 15.6%
o : 0.757
" - 0.930
PX-43 10B1140 6.1% to : 11.0%
- _ 0.828 - :
R , 0.928 | . _
PX-44 CT=100 14 .8% to 17.7%
| - | 0.763 . ;

--Appendix I--
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CLAIMS 14 & 151

R each dlpole and the feeder

between it and the ad jacent. d1pole

62.75

coustituting a cell

the dmmen31on of the several
iis qgaf:red from the point of

tion of one dipole and the
o +he ouyter end of the next:

_)1c cell to the next in
ion of decreasing dipole
cu:amng to a substant1ally
scale factor * *x %o .

lengin
conﬁtant
(emphasis added)

-ijdcent dipole also decrea-'f;fﬁ

chaeT

,__ A!ﬂlﬂend,x -
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' Dipole |
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{Distance

To Base
Line (X)
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51,3
T 6.2
4146

A 27,37

107.3"
96.6"
86.9

| 78.27,
70,4

63.4

57.0.
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© 37.47
33,7
30,3
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IN THE

Nnited States Digtrict Court

For TaE SouTHERN DisTRIOT oF lowa,

DPavewport Division.

UNIVERSITY OF ILLINOIS FOUNDATION,
Plaintiff, _
8. Civil Action
No. 3-695.D.
WINEGARD COMPANY,
i : Defendant.

PLAINTIF¥’S REPLY BRIEF.

——

INTRODUGCTION.

Although the burden of proving invalidity of the Isbell -
patent in suit is on the defendant, and the burden of prov-
ing infringement is on the plaintiff, these issues have both
been considered in the principal briefs and we will only
supplement where needed.

The main thrust of defendant’s brief is the typical
anguished ery of an infringer who at the ‘““moment of
trauth’’ iz given a fictitious clarity of vision in the form of
20-20 hindsight. In attacking the validity of the patent, the
defendant attempts to apply the nonobviousness test as if a
mere mechanical combination was involved. While the
operation of mechanical combinations of simple elements,
such as gears, levers, nuts, bolts and the like, may be
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obvious, the electronic arts as well as the chemical arts,
do not permit sure or ready prediction of the manmer
in which a given element in one combination will funection
when employed in a different combination of elements.
This is particularly true in the field of log-periodie antennas
to which the instant invention pertains. Both plaintiff’s
and defendant’s experts testified (R. 168, 451 respectively)
that one cannot predict the performance of a given log-
periodic antenna from the performance of other species
of log-periodic antennas, This unpredictability is also
supported by documentary evidence introduced by de-
fendant (DX-A-10b). If one cannot predict the perform-
ance characteristics within the class of log-periodiec an-

tennas, it is clear that the predictability of results from one

class to another is even less,

Accordingly, defendant’s argument in support of its
position of obviousness is based upon specious reasoning
because it woild be impossible to take piecemeal selections
of antenna components from prior art antennas and com-
bine them to provide the patented structure without em-
ploying inventive faculiies. There were no directions or
instructions in the prior art patents relied upon by de-
fendant which would have taught Isbell the appropriate
path to follow in order to invent the frequency independent,
undirectional antenna of the log-periodic type which is
described and claimed in the patent in suit. If defend-
ant’s argument were correct, a panacea would be provided
for the design problems in the antenna art because, in ac-
cordance. with defendant’s theory, all of the problems of
the industry can be solved by a predictable selection of
known epmponents and the combining thereof to solve a
particular problem, If this argument is followed to its
logical eonclusion, it is clear that only a few patents would
issue in a given art becanse thereafter all other devices
would utilize the components disclosed in the issued pat-
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ents. ‘For all practical purposes, this would have meant
that no patentable inventions would have been made in the
antenna art after it was discovered that radio waves would
be intercepted by the half-wave antennas of Hertz and
transmitted by appropriate feed lines and transmisgion
lines to a signal receiver. _

- It is quite evident that the instant invention was not
evident to defendant Winegard’s president, who is its prin-
cipal designer, Prior to his nse of the Isbell invention in

_designing the infringing antennas, his so-called Interceptor
~or Colortron antenna, DX-L-15, according to his testimony,

wasg sold more than any other type of antenna (R. 433): This
antenna was not a frequeney independent, unidirectional
antenna employing the Isbell invention, but was a so-
ca,lle:d.“yagi” antenna (DX-C-5). Although all of the
antenna art was available to Mr. Winegard, it is inter-

“esting to note that the infringing antennas were not de-

signed by him until after he became aware of the Isbell
teachings. In accordance with defendant’s own admissions,
these antennas constitute 40% of its total production.

- Defendant also attempts to over-simplify the effect of
Quartérly Report No. 2 by taking the position that this
was a ‘‘publication’’ which anticipated the smbject in-
vention. The proof of whether or not this report con-
stituted a legal publication is a strict one and eannot
be based upon conjecture, lay opinion or suppc)sitioﬁs._
‘While .defendant argues from such temmous concepts, both
plaiﬁtiff’s ‘and defendant’s witnesses- made it clear that
circulation of the report could have taken place only when
the report was mailed. The uncontradicted evidence, in
the form of a mailing receipt (PX-58), shows that the
report; was mailed on May 5 which is after the critical date
of May 3. Therefore there was no pubhcatmn pr10r to
the crltlcal date.
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The infringement issne is likewise over-simplified by
the defendant. It cannot deny that all of the antennas in
issue literally infringe Claims 14 and 15. Instead it at-
tempts to excuse its infringement of these.claims by as-
serting that these claims are invalid (as being based on
new matter) and that invalid claims can’t be infringed.
A ‘‘new matter” defense requires that defendant sub-
stitute its opinion for the expertise of the Patent Office,
whose examiners are daily resolving this problem and who
decided there is no new matter in the Isbell patent. The
testimony of plaintiff’s expert witness, Mr. Harris, is not
ambiguous concerning the discussion of the ¢‘cell’’ concept.

Tt is only defendant’s apparently deliberate misunderstand-.

ing which permits it to assume an ostrich-like position and

hope that thiz implausible argument will eliminate the

spectre of infringement.

The Chromatel CT-100 antenna (PX-44) literally infringes
all of the other claims which are charged to infringe.
These claims are also infringed by the other Winegard
antennas (PX-32-43) because they all employ the substance

of the Ishell invention. The minor variations from the

idealized structure of the Isbell invention do not seriously

affect the electrical characteristics of the infringing an-

tennas or prevent their functioning as frequency independ-

ent, unidirectional antennas over the desived range of fre-

quencies in accordance with the teachings of the Isbell
patent.

Defendant’s antennas which embody the Isbell invention
are commercially important to defendant, and it should
not be permitted to employ the fruits of Ishell’s invention
without appropriate compensation for the use of this pat-
entable contribution to the antenna industry.

Defendant’s position, as argued in its brief, is rebutted

not only by plaintiff’s main brief, but by referenee to the
following specific comments on defendant’s brief which
further point out lack of support for its argument,.

. . ‘i Lo -




SPECIFIC REBUTTALS.

The headings and the numbering of sections in the
following discussion follow generally those used in defend-

“ant’s brief.

III, THE PATENT IN SUIT I8 NOT INVALIDATED BY .
QUARTERLY ENGINEERING REPORT NO. 2.

Defendant - devotes a sobstantial portion (DB-5-12a)*

of its brief to an attempt to show that Quarterly Engineer- -
“ing Report No. 2 was published prior to May 5, 1960.
:(In this connection, it should be noted that the Isbell patent
application was filed on May 3, 1960, not May 5, 1960, as
stated (DB-8) by defendant. Aeccordingly, a printed re-
ference would need a publication date prior to May 3, 1959,
to be effective as a statutory bar.) :

This topic is covered (PB-33-38) in our main brief, and

further extended discussion is not necessary. We should
“point out, however, that although defendant, in connection
‘with the testimony of Miss Johnson, continually refers to -
“‘a ““local library”’ (eig., DB-9), the collection of materials

called the “‘local library’’ in the Electrical Engineering -

‘Department did not have the status of a library within the
University organization (R. 675-676). Rather, the ¢li- -
"Brary” was merely a small unofficial reading room in which
‘was maintained a collection of the reports produced by
gjthe Electrical Engineering Department. Further, there is
'fno evidence that it was the policy of the Electrical Engi-
ffneermg Department to consider its reports available to"
f}the public as soon as received from the printer, or that

- spR” refers to Plaintiff’s Brief after Trial.

“DR” refers to Brief for Winegard Co.
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such reports were ever actually distributed to the public on
the day of printing. As Miss Johnson herself indicated,
whether a particaular report would have been given to
anyone requesting it depended on the responsibility of the
person making the request (R. 201). As long as some condi-
tions were attached to distribution of these reports to the
publie, in the absence of actual proof that distribution oc-
curred, whether distribution migh! have occurred remains
eonjectural, as indicated by Miss Johnson’s answers (R. 216,
240). No actual distribution of Quarterly Engineering Re-
port No. 2 prior to May 3, 1965 has been shown by any of
the evidence adduced at the trial. The validity of the
patent therefore remains nnimpaired by the existence of
Quarterly Engineering Report No. 2.

We have no quarrel with the broad principles of law

given in the cases cited by defendant relating to printed

publications. Under the actual circumstances of this case,
however, they have no application. There is obviously a
difference between the deposit of a copy of a publication in
a library or acfuel distribution to the public (positive acts
indicating an intent to publish the work in guestion) and

the mere receipt of printed materials from the printer,

prior to the taking of any step directed to circulating these
copies to the public or otherwise indicating their avail-
ability. In the absence of a positive act, publication of
Quarterly Engineering Report No. 2 did not occur prior to
May 5, 1959, at which time it was distributed to those on
the distribution list.

1V, THE ISBELL ANTENNA STRUCTURE WAS NOT
OBVIOUS.

Defendant takes the position (DB-18) that since certain
isolated features of the Isbell antenna were known (albeit
in different combinations with other elements) prior to
Isbell’s work, Isbell’s antenna does not constitute a patent-
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able invention. Defendant argnes that because Isbell was
not the first to develop a frequency independent antenna of
any type, because his antenna was not the first log-periodic
antenna of any type, and further because Isbell did not
invent straight dipoles, nor was his the first antenna of any
type to mse a transposed feeder, he could not have made
a patentable invention. ‘

The defect in defendant’s argument is the total absence
of any teaching or suggestion in the art as to how these
elements should be combined to achieve Isbell’s results.
The fact remains that Isbell was the first to employ straight
dipoles in a log-periodic array, in which the dipoles had
varying lengths according to a substantially constant scale
factor and in which a transposed feeder was used to con-

nect the dipoles. The requirement that the dipole lengths

must vary in accordance with a substantially constant scale
factor creates an inherent limitation that the array must
contam at least 3 dipoles, since this number is required to
estabhsh that the scale factor remains essentially constant
between adjacent dipoles. None of the art cited by defend-
ant in which only 2 dipoles are used (e.g., DX-B-6 and D-1)
is pertinent. Certainly, no reference using only two dipoles
cfdnf suggest a substantially constant scale factor. Sim-
ila.rlj;' the references in which 3 or more straight dipoles
are shown (e.g., Katzin, DX-E-4, Koomans, DX-E-1, and
W]nte DX-E-3), either do not teach or suggest the use of a
transposed feeder or the use of dipoles which vary in length
in accordance with a substantially constant scale factor.

'Defendant establishes to its own satisfaction that no indi-
v1dua1 feature lifted from itz context in the Isbell antenna,
is novel and then proceeds to ask . .. then, what did Isbell
accomphsh“l” (DB-19), and answers this question by say-
ing! that ¢¢_ .. Isbell merely applied the log-periodic formu-
lae . ;. to an end fire antenna array having a plurality of
dipol{a' elements . . . to' obtain an obvious and expected
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result . . .»". Any support for thisz remarkable conclusion
is entirely lacking, and not unexpectedly so, since, even
defendant’s expert, Dr. Yang, agreed (PB-42) that it was
impossible fo predict which log-periodic structures would

- make successful antennas. Defendant’s characterization of

Isbell’s invention as involving an ‘‘obvious’’ application of
a known principle stands revealed as wishful thinking.

. On pages 20-22 of its brief, defendant attempts to show
that because there is a logical theoretical connection be-
tween Ishell’s construction and that disclosed by DuHamel
(DX-A-1), Tsbell’s invention was obvious, There is, how-
ever, nothing in defendant’s brief, just as there was nothing
in defendant’s presentation in court, to show that the modi-
fications of DuHamel’s disclosure, which were described by

~defendant’s witness, Dr." Yang, were anything other than

hindsight in the light of after-acquired knowledge. There
was not even an attempt to show that what Dr. Yang claims
to be obvious today, would have been obvious in 1959, Cer-
tainly it wasn’t obvious at the time to DuHamel, on whose
work defendant bases its argument (PB-41, 42},

In support of its incredible contention that the derivation
of Isbell’s antenna from DuHamel’s work was so simple
and obvious that ‘‘any layman completely unsehooled
and inexperienced in the art of antenna design may never-
theless do this’’ (DB-21) defendant clearly shows that its
argument is based on hindsight by relying (DB-22) on
Jasik’s handbook, DX-A-10a and 10b, and the Monser ar-
ticle (DX-A-9). Both the Jasik and Monser references, how-
ever, were published affer Isbell’s invention became known.
Hindsight is remarkably sure and infallible, Foresight,
however, is the basis for a patentable invention.

On pages 23-33 of its brief, defendant discusses the prior
art. " :

The White patent (DX-E-3) relied on bj defendant (DB-
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: ‘23—24) is discussed on pages 40 and 41 of our main ‘brief,
.As was there indicated, the White patent discloses a nar-
row band-width antenna which is fed in the center through

an.impedance network. Even Dr. Yang was unwilling to
state unequivocally  that White’s antenna could "be in-
ereased in bandwidth suffieient to cover chanmnels 2-6-(R.

- 504), or that the feed impedances eould be eliminated (R.

501). There is no teaching in the patent of how this might

be done, and even if we assume that Dr. Yang’s gnalified
prediction that it conld be done is true, there is still no
~ evidence to show that these modifications would involve
~ only knowledge available to the art in 1959 rather than
=today

Defendant’s allegatmn that Dr. Yang s testimony (DB-

24) concerning the White patent was not controverted is
clearly wrong. On pages 650-651 of the record, Dr. Mayes
. testified that the White patent does not shoew, nor would
one gkilled in the art know, how to change the feed of the
. :antenna to the shortest of the 3 dipoles or how to increase

its bandwidth, withont m effect abandoning the entire

~ White invention.

On pages 25-27 of its brief, defendant argues that since

_the individual elements of Isbell’s antenna, i.e., the dipoles
. and a crossed feedline, were known individually, and since

the ‘antenna produces no new result in that it merely ‘‘re-
ceives signals and converts the signal from the air into a
usable form?’, it could not be a patentable invention, This
is nothing more than a statement that all combinations

_are obvious and unpatentable, and is thus clearly without
~.any weight.

To state defendant’s position in such extreme form, is
to expose the fallacy in the reasoning. Tsbell’s invention
lay, not in devising a new element to be used in antennas,
but rather in combining elements in an unobvious way to
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produce- an. antenna which, ‘while admittedly ‘“only’’ cap-
able of receiving signals, nevertheless represented the best
solution (R. 815-317, 617, 618) to the many problems which
had long faced antenna designers. Isbell’s solution rep-
resented an unobvions step in the art, as even defendant’s

expert has adm1tted (R. 541).

In its argument that the prior art suggests Isbell’s
invention, defendant combines certain references and selee-
tively lifts from each a portion of the disclosure, while
-conveniently neglecting other portions of the same refer-
ence. Thus, for example, defendant ecombines the teachings
of Katzin (DX-E-4) and Koomang (DX-E-1), to produce an
antehna array having, among other things, ‘“‘dipole ele-
aments . .. of progressively inereasing lengths’’ (DB-27).
Admittedly, Katzin shows dipoles of different lengths;
Koomans, however, shows dipoles all of the same length.
‘What is tho basis for selecting the different lengths of Kaft-
zin rather than theidentical lengths of Koomans in combin-
ing the two structures ? Katzin teaches loose eoupling as es-
sential (PB-43; R. 652-653), while Koomans shows direct
coupling of the dipoles to the feeder. What is the basis
for ignoring Katzin and using the direct coupling shown in
Koomans? Koomans shows dipoles having a spacing of 4
wavelength, an arrangement which produces an array
having broadside radiation (R. 659). There is no basgis for
ignoring this teaching of Koomans and instead employing
the spacing of Katzin.

All of the references cited by defendant fall into the same
category. There is no rational basis for selecting only
those portions of each disclosure which defendant now
knows are necessary to assemble an antenna corresponding
to Isbell’s invention, while omitting those portions of
each reference which would not permit this result. One
skilled in the art who considered the samé references in
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1959, however, without knowledge of Isbell’s invention,
would not have the same basis for deciding what to keep
and what to disecard from each of the individual references
‘and how the portions which were to be kept should be

combined in order to achieve an operable result., This,

-in short, is the defect which runs through all of defendant’s
-argument that Isbell’s invention was pbvious.

On pages 30 and 31 of its brief, defendant presumably
gupports its argument that all dipole elements, whether
of the straight, folded, hairpin, conieal, or any other type
are essentially interchangeable. Considering straight and
folded dipoles, however, Dr. Yang admitted (R. 547) that

‘the impedance of these dipoles was not the same, but that

‘““you can always match impedance some other way’’ (R.
548). ‘In effect, therefore, Dr, Yang stated that although
the substitution of one dipole for another dipole of a dif-

~ ferent type might bring about a deterioration in perform-

ance, there might be ways of overcoming this deterioration
by modification of the antenna. This constitutes what
might be called the ‘“patchwork’’ theory of antenna design,
in which a deterioration of one aspect of an antenna’s per-
formance is permitted in order to obtain improvement in
some other desired characteristic, with.the expectation
that the deterioration would be rectified in some other
manner. Of course, the rectification of one defect might
involve a deterioration in still another property of the
antenna which would again need to be rectified, and so on.
This ‘‘ patchwork’’ type of design was precisely what Isbell
did not nse. His antenna represented an optimum combi-
nation of desirable properties, without any need for over-
coming deficiencies. There was no deficiency which had
to be patched up, as Dr. Yang suggests, by the use of
other expedients.

On pages 34~42 of its brlef defendant argues that the




12

KO antenna (DX-5-6) employing folded dipoles would have

suggested Isbell’s construction using straight dipoles. In
particular, defendant argues that a folded dipole operates
basically in the same manner as a linear dipole ‘‘with the
exception of a difference in:impedance characteristies’’

:(DB-35), and that any deterioration of performance stem-

ming from impedance mismatch could be rectified in some
other manner, ie., by use of the ‘‘patchwork’ design
method. A simple answer to this argument is that if de-

fendant wishes to employ folded dipoles in its antenna
and to overcome the deficiencies in some other manner,

plaintiff will not accuse such struetures of infringement.

On pages 36-38 of its brief, defendant is shockingly in--

accurate in treating Dr. Mayes’ testimony (R. 661-662)
concerning the obviousness of substituting' straight dipoles
for folded dipoles in the KO structure. Defendant atiri-
butes to Dr. Mayes statements which he never made (e.g,,
‘““Where then . . . is the deterioration that Dr. Mayes
testified would result because of the substitution?’’; DB-
38), and then announces that Dr. Mayes’ testimony is “‘ef-
fectively negated by the actnal tests conducted by Mr.
Shelledy”’ (DB-37). The truth of the matter is that Dr.

Mayes did not testify concerning the actual effect of sub-
stituting straight dipoles for folded dipoles in the KO

antenna, but rather how such a substifution would have

-appeared to one skilled in the art in 1959. The fact is, of

course, that one skilled in the art having the opinion which

Dr. Mayes gave would have heen wrong, which at least in

part may account for the failure of the art to see the
invention. The faet that such a substitution of straight
dipoles for folded dipoles could be made successfully in
the KO antenna is immaterial. It was never made (R.
382) even thongh it was advantageouns to do so. This fail-
ure to make an obviously desirable change in the KO an-
tenna and the disappearance of the KO antenna (R.

-

-
e

_
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383) in 1959 from the commercial market, amply dem-

- oustrate the truth of Professor Mayes’ opinion regard-

ing the unobviousness of the substitution. . This opinion
was also shared by the Patent Office, which knew about
the KO antenna  when it issued the Isbell patent (PB-32,
33). _ _ -

V. CLAIMS 3, 9, 10, 14 and 15 ARE VALID.
' Claim 9.

Defendant alleges (DB-43) that claim 9 is invalid be-
cause there is no teaching in the Isbell patent of a loga-
rithmiec relationship. Although plaintiff argued during
the prosecution in the Patent Office that Claim 9 did not
properly define Isbell’s invention, the Patent Office decided,
however, -that the 'arrangement' in “which dipole lengths,
for example, vary by a substantially constant scale fae-
tor is in itself a logarithmic Telationship. In fact, the
“log”’ in ‘‘log-periodic’’ is an abbreviation for *‘logarith-
mie.” The Patent Office held that Tsbell was entitled to
the langnage of Claim 9. We abide by the Patent Office’s

~ decision on this point.

| Claims 14 and 15 Are Supported by the Disclosure.

In an amazing display of verbal gymnastics (DB-45,
46}, defendant argues that because Mr. Harris referred to

- the diagonal measurement of a cell, his festimony that

the cell itself consisted of a dipole plus an adjacent see-
tion-of a transmission line, ecannot be true. This is tanta-

mount to saying that a square cannot be a closed figure

having four sides of equal length forming right angles,
because squares can be measured by the length of a di-
agonal. Nowhere did Mr. Harris testify, as defendant
alleges (DB-46), that a cell is ‘“obtained’’ by taking the
square root of the sum of the squares of the spacing and
half the dipole length. His testimony was that a cell con-
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sists of a dipole plus & section of transmission line and
that a ‘‘cell measurement’’ (R, 123) is the length of the
diagonal from the feeder to an outer end of the dipole,
which ean be calculated by using the well-known Pytha-
gorean theorem of geometry. Defendant’s distortions can-
not change the facts. '

Claims 9, 14, and 15 Did Not Involve New Matter.

Defendant’s assertions (DB 47-49) that claims 9, 14 and
15 of the Isbell patent are invalid as incorporating new
matter are best answered by referring to the fact thaf
each of these claims was specifically considered by the Pat-
ent Office on this basis and found acceptable. Claim 9,
in fact, was suggested by the Patent Office as an interfer-
ence count and was obviously considered to be supported
by Isbell’s disclosure. Application claims 16 and 17 {cor-
responding fo Claims 14 and 15 of the patent) obviously
were examined by the Kxaminer for absence of new mat-
ter, since all three claims were examined at the same
time and claim 15 was specifically rejected on this ground,
while claims 16 and 17 were allowed.

Defendant’s contention (DB-49) that the Examiner ¢‘for
an unexplained reason did not observe that faet and did
not act with regard to these claims [16 and 17]°’ is pure
unsupported conjecture. It strains one’s eredulity fo as-
sume that the Examiner could have failed to note the simi-
larity in claims. 15, 16 and 17 and that he, through
oversight, neglected to apply the same rejection to claims
16 .and 17 which was applied to claim 15. The troth of
the matter is that elaim 15 differed from claims 16 and 17
in that it omitted the express limitation that the lengths
of adjacent dipoles must decrease according o a subsfan-
tially constant: scale factor, while both claims 16 and 17
contained this limitation. The Ez;_aminer, therefore, quite
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properly distinguished between claim 15 on the one hand
and claims 16 and 17 on the other because of this limitation.
It was not a case of oversgight on the parf of the Examlner
as defendant alleges.

Claims 3 and 10 Are Not Invalid for Failure to Include-

an Essentlal Element.

~ In another display of tortuous reasoning, defendant al-
leges (DB 51-53) that claims 3 and 10 are invalid be-
canse they do not ewpressly contain certain limitations
which defendant (but not the Patent Office) considers es-
sential.

Defendant’s argument concerning claim 3 is a curious
mass of contradietion. Although defendant admits that
the. claim language inherently defines the spacing of the
elements (DB-52, 66), it then argues that the claim is
fatally defective (DB-53) ‘‘through the omission of an es-
sential element or requirement,’’ i. e., an express statement
of the spacing. Plaintiff fails to see how a limitation which
is inherent in a claim is omitted therefrom. Defendant
cites no authority in support of its argument that all lim-
itations in a elaim must be posfcwely set forth rather than
being inherent in the claim language. There is none.

V1. THE ISBELL PATENT IS ﬁOT DIRECTED TO A VERY

NARROW STRUGTURAL GONGEPT WHICH CANNOT

BE BEROADENED.

Ou pages 5460 of its brief, defendant sets forth its ver-
gion of the doctrine of file wrapper estoppel and argues
that plaintiff’s representatmns to the Patent Office estop

plaintiff from alleging that the claims of the Isbell pat-

ent cover defendant’s antennas The subjeet was treated
at some length in our main. brlef in which we showed (PB-
19-21) that before a file Wrapper estoppel can be ‘invoked,
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there must be some amendment of the claims involved, and
that no amendment of this type was made in the prose-
cution of the Isbell patent. The cases cited by defendant

do not state that file wrapper estoppel ean exist in-the

absence of amendment, but only that in some cases where
an ambiguity is found, it may be permissible to resort to
the file wrapper for whatever help it may offer in resolving
the ambiguity. There is no such ambiguity in the present
case. Plaintiff admits that all of the claims in this case
literally state that the length of adjacent dipoles decrease
according to a substantially constant scale factor, while
either the spacings or the cell lengths also decrease in the
gsame mapner. It is also true that in most of defendant’s
antennas the spacings do not decrease, although the cell
dimensions do. As we admitted in our main brief (PB-17-19,
Table 3), those claims calling for decreasmg dipole spac-
ings are not literally infringed (except by antenna CT-100).
These antennas, however, nevertheless infringe such claims
by the doctrine of equivalents.

In summary, despite defendant’s arguments, nothing
which was stated on behalf of Isbell during the prosecution
of the patent requires that the claims of the Isbell patent
be construed in a manner such that defendant’s antennas do
not infringe.

VIL THE ISBELL PATENT CLAIMS ARE INFRINGED BY
DEFENDANT'S ANTENNAS.

Our case establishing infringement of the patent has been
adequately set forth in onr main brief (PB-11-29). We will
at this point treat only a few of the more glaring errors
and untruths contained in defendant’s brief.

On page 62 of its brief, defendant gtates that ““Omnly a
few of the accused antennas include an active dipole ele-

ment -of 50 inches. or less,”” (Hmphasis added.) The fact -

<
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is that 11 of the 22 accused antennas have such an ele-
ment; while the shortest. element in. the other:11 antennas
is not more than 53 inches long. In view of the fact that the
disclogure of the Isbell patent (Col. 3, 1. 8) states that the
shortest element is ‘‘about’’ 4 of a wavelength long, it is
quite clear that defendant is here applying the same in-
properly rigid standard to the language of the patent
disclosure which characterizes its whole approach to the
issue of infringement.

Continuing in the same vein, on page 62 of its brief,
defendant argues that the length factors for its antennas,
Models 10B20G, 10B300 and 10B400, ranging from 0.74 to -
0.81, are not constant and are not ‘‘within the range of 0.8
to 0.95 specified in the patent’’, even though the given
range is expressly set forth in the patent (PX-31, col. 2,
lines 67-72) as only the preferred range, and even though
most of the claims reqmre only that the constant have a
value less than one. ‘

On page 63, defendant gives a further example of 1ts
flexible argument in stating at the top of the page that “In
all other [than models 10B200, 10B300 and 10B400] accused
antenna models, the spacing between dipole elements is
either uniform or increasing toward the front of the
antenna.”” Defendant immediately contradicts itself on
the same page by admitting that model CT- 100 ‘“ig the only
accused antenna model where the spaomg between elements
decreases toward the front .

On page 64, defendant attacks Mr.: Harris’s testnnony
concerning the effect of the “1mpedanoe correlators’ in
some of défendant’s antennas. Obviously without examin-
ing plaintiff’s exhibit PX-67,; defendant alleges that this
exhibit shows a 1 db. ¢ ‘deterloratmn” which is ““% of the
entire gain' for the antenna. " Defendant compounds its

© errors in these allegations, In the first place, PX-67 actually.
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shows that the gain curve for the modified antenna (i.e.
without the zigzag feeder line or so-called impedance corre-
lator) is above that for the unmodified antenna, and accord-
ingly, the graph shows an tmprovement in gain rather than
a deterioration when the zigzag feeder is eliminated.

‘Secondly, at no point are the curves shown in PX-67 as
much as 1 db. apart. Throughout most of the range, the
actnal difference is less than 4 db.

Thirdly, a 1 db. variation out of a total of 3 db. would
not represent 4 of the total gain, but rather only about 20%
because of the fact that the db. scale is a logarithmic rather
than a linear function.

* Fourthly, even if the gain for a particular antenna drops
to 0 db. (DB-65) it would not be true that ¢‘this represents
a 100% loss of antenna gain.’”” A gain of (0 db. indicates
only that an antenna has the same gain as a dipole. Gain
readings below O db. are therefore not only possible, but
also not uncommon. '

Tt is clear from the evidence that the impedance cor-
relators have no substantial effect on the operation of the
antennas, at least in covering Channels 2-6, Defendant’s
reliance on the ““impedance correlators’ to show non-
infringement is misplaced.

Claims 3, 4 and 5 (DB-66) give an alternatwe statement
of the Ishell antenna construction. An antenna having pre-
cisely the preferred form of the Isbell invention, would,
in fact, have dipoles whose ends fall precisely on a pair of
intersecting lines. To the extent that the literal construe-
tion of the Isbell invention is not followed, however, the
ends of the dipole elements will not fall on these lines.
The variation therefrom, however, will be no greater
than the deviation from an average value of seale factor
which Mr. Harris discussed in his testimony. = Further,
even cursory examination of the. drawings of defendant’s

v
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antennas (e.g.,, DX-G-2 to G-15) show that this condition
is substantially met. '

~ Claims 10, 11, and 12.

No part of defendant’s argument on pages 69-80 of its
brief, raises any substantial issue not treated in our main
brief. We will, aceordingly, here continue to point out the
errors in defendant’s argaments.

On page 69, defendant alleges that the spacing in its
antennas 10B 1010, 10B 1020, 10B 1120, 10B 1130 and
10B 1140 increases toward the front of the antenna. This
ig flatly untrne for 10B 1010 and 10B 1020 in which the
spacing is constant (PX-37), and true only with respect to
the single space at the front of antenna.s_ 10B 1120, 10B 1130
and 10B 1140, in which uniform spacing is otherwise used.
This faect, moreover, was not ‘‘incredibly . . . ignored by
the witness Harris.”” Mr. Harris specifically stated (R.
124) that if an element was omitied at the end of one of
defendant’s antennas, the only effect would be a narrowing
of the bandwidth. The remainder of the antenna construe-
tion, omitting the shortest element, for example, in antenna
108 1120, would then correspond fully to the construction
in which uniform spacing was employed throughout.

On page 73, defendant continues its specious argument
that Mr. Harris contradicted himself in defining a cell.
Defendant further ‘alleges that Mr. Harris was unable to
point to any disclosure in the patent to help define a cell
but “‘relied instead on the drawiﬁgs that he prepared on
the accused antennas.”” This is ﬂatly untrue. On page 89
of the record, Mr. Harris specifically referred to the patent
drawing as showing the use of céll_s in the constrnetion of
the Isbell antenna. ‘A diselosure in the drawings of a patent
is just as effective as one in the written desecription.

- The alleged failure (DB-76-77)i of plaintiff to apply the
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claims specifically to defendant’s accused structures, to the
extent it ever existed, hag been fully met in our main brief
(DB-12-29). This is apparently a repetition of the argument
made by defendant in its motion for a directed verdiet at
at the close of plaintiff’s case and is presumably based on
the fact that we had no ‘‘patent expert’’ read the claim
language against the accused structure. This is for the
Court to determine, not for a paid advoeate,

On pages 77 and 78 of its brief defendant confuses itzelf.
Because Dr. Mayes testified that it would be impossible to
predict whether a given type of cell would funection as a
repeating unit in a log-periodic antenna, defendant con-
cludes Mr, Harris’s testimony concerning the operation of
defendant’s antennas is somehow deficient. The obvious
point is, of course, that defendant’s structures use preecisely
the same cell (L.e., a straight dipole plus a section of trans-
mission line) which Mr, Harris knows is effective as a unit
in a log-periodic antenna.

On pages T78-80 of its brief, defendant asserts that
Dr. Mayes was unwilling to predict whether the Winegard
antennas were or were not log-periodic in form, becanse he
was not asked. Such testimony from Dr. Mayes was not
needed since the log-periodic nature of defendant’s an-
tennas was fully established by the testimony of Mr. Harris.
If, however, defendant felt that such testimony was perti-
nent, it could obviously have posed the question during its
cross-examination of Dr, Mayes,

Contrary to the argument set forth on page 78 of its
brief, plaintiff did not try to prove that defendant’s an-
tennas were covered by the Isbell patent merely because
they were capable of receiving color TV signals. Rather,
the discussion of the operation of the Winegard antennas
was used only to complete the picture of infringement by
showing that Winegard’s defendants accomplished the

L "
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same results as the patented antennas. The fact that they
also include the same structure in order to achieve this
result was amply demonstrated by the testimony of Mr.
Harris plus the exhibits introduced at the trial.

Defendant’s argument on pages 79 and 80 that its an-
tennas are not infringements because the bandwidth thereof
cannot be extended indefinitely is merely an acknowledge-
ment that it is not using all of the advantages which the
Isbell invention inherently possesses. This fact, however,
has no significance with respect to the issue of infringement,
as we pointed out in our main brief (PB 15).

VIII. DOCIRINE OF EQUIVALENTS.

Defendant’s ai‘gument (DB 81- 88) that plaiﬁtiff cannef
rély on the doctrine of equlvalents is misplaced. The sub-
stance of defendant’s argument appears to be that Isbell’s

‘antenna was not a “‘pioneer invention” and that if the

claims are construed broadly enoutrh to eover defendant’s

produets, they would also encompass the - eonstructlon of
the KO antenna. Kach of these a.rO"uments 18 fallacmus
Defendant states, without any support and:as if it were an
estabhshed fact, that ¢ ... the Isbell patent isnota pxoneer

patent. . . .”’ Nevertheless as we have shown Tshell was

the first to use straight dipole elements in a log-periodie
array, a construction which no one prior to Isbell had
conceived, and a ‘construction which even:defendant’s ex-
pert agreed was unobviouns. We cannot think of any further
elements which would be necessary in order rightfully to
characterize the Isbell patent as a pioneer patent in its field.

Moreover, there is no authority which limits the appli-
eation of the doctrine of equivalents to pioneering inven-
tions, although 1t is generally true that a pioneer patent will
be afforded a greater range of equivalents than is a narrow
patent in a erowded field.
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On pages 83 and 84, defendant apparently concludes that
the only basis for infringement on which plaintiff relies
is a showing that defendant’s antennas accomplished the
results obtained by Isbell’s invention, while ignoring com-
pletely the correspondence in the physical construction of
the antennas which was testified to at great length by
Myr. Harrig. Although it is true that a mere demonstration
that an antenna achieves the same results as Ishell’s inven-
tion does not establish the antenna to be an infringement,
such a demonstration, together with a showing that the con-
struction of the antenna corresponds substantially, if not
exactly, to that claimed, clearly shows that the substance
of the invention is being appropriated even if literal in-
fringement does not exist. This is the classic cage for the
application of the doctrine of equivalents.

Defendant’s argument concerning the equivalence between
Isbell’s antenna and that of the KO antenna is similarly
fallacious, As previously shown, Isbell’s antenna uses
straight dipoles whereas the KO antenna used folded
dipoles, and the substitution of straight for folded dipoles
was not obvious to those skilled in the art, as demonstrated
by the fact that the substitution was never made in spite
of the advantages in go doing.

IX, CONCLUSION,

Defendant’s allegation that the Isbell antenna did not
contribute to the knowledge of the art is flatly contradicted
by the testimony of Mr, Turner who testified (R. 324) that
despite the need for an antenna having the properties of
Isbell’s invention among those skilled in the art, no one
prior to Isbell made such an antenna, and that immediately
after Isbell’s invention, his antenna was widely adopted.

. Despite defendant’s arguments to the contrary, it is
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clear that the Isbell antenna was indeed a patentable inven-
tion which was, in fact, appropriated by defendant, Defend-
ant’s antennas infringe both literally and by application of
the doctrine of equivalents.
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