"f_"to Dwight E Isbell and ‘Reisaue. Patent No, 25,740 lssued
A March 9, IE%& to Paul E Mayes and Robert L. barrel; has
'?Lft brought suit against defendant a, New Jeraey corporation,

"IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

* EASTERN DIVISION |
}}nTHE UNIVERSITY oF ILLINOIS FOUNDATION,; B

Plaintiff and _ R B
COunterclaim Defendant,

n'- v PR
BLONDER-TONGUE LABORHTORIES INC.,

Defendant and -?-3-;”i,fi S
Gounterclaimant,; s

Civil Action
No. 66 C 567

Q}fJFD ELECTRONICS CORPORHTION

Counterclaim Defendant.

BRIEF IN. ABVANCE OF TRIAL S
QF 'DEFENDANT: AND COUNTERCLAIMAHT,
BLONDER*TONGUE -LABGRATORIES, INC.

B ===#a=w=a=======a==m==============-“ﬁ*

INTRéDUCTION*#.THE gARTIEsﬁANDfissﬁESj’ o

o : Plaintiff, The University of Illinois Foundation
"”(hereinafter referred to as the “Foundatian"), a8 the owner

'}naf u. 8, Letters Patent No. 3, 210 767 issued October 5, 1965,

{;?‘Lk_ﬂ}uemf . ﬁ*\?ﬁ“}w ff.?

et B

W*Blonder-Tongue Laboratories, Inc. (hereinafter referred to

"itas “Bm“), for alleged 1nfr1ngement by the acts of manufacture

: ft;and sale of television home-receiving antennas. f“jV




-;; patentsTto manufaeture and eell such antenna§< ~Ag@mﬂ

7 _ This suit was commenced pursuant to an agreement )
f]between the Foundation and JFD Electronics Corporation (herein—f |
;jafter referred to as "JFD"), under which JFD wae grented the f'

Y-exclusive 11cense rights under the Isbell and Mayes et al S
- A g e ‘meg ,gfc/fmf;(‘?"rﬁérwﬁ

é,«. e, g

o Defendantdem, although not having a place of busi~
~ 'ness or 1ts residence within the Jurisdiction of this Court

_voluntarily consented to Jurisdiction)and counterclaimed

'*]=jiagainst the Foundation for a declaratory Judgmfnt that said p

”:e?patents are invali j,__Eg'tr:‘,l:l.d uninfringed and uﬁe 'erceable.
L In 1ts codfterclaim, BT jained JFD as

';;counterclaim defendant and. included counts for unfair competi—

”-ntion and antitrust;violations in which the Foundation wae

5'_._‘j.jr::t:lned, and ror 1nfringement of BT's own anted“'dpatent 3 259,

é%/?éé

?”904 issued to Isaac : ?Blonder and Abraham Sch nfeld.&r
It 1s the above issues that are before this Co rt

?‘"for trial

- ixhe"-?xéb'ée‘-aaa ?malje,s et = Patents

As defenses to the Foundation's suitffor patent 1n—.

fringement (and 1n support of BT's ceunteaéag declaratorv
Pttt

didjudgemxn-county relating to the same), Bm shall endeavarﬁﬁo

: demonstrate, emong other reasons for invalidity n ringe~

ment and unenforceability, the following.




s 1-j_;The7Sub3ect matter of the.ciaims bf'thé*
. Isbell patent No. 3, 210 767 was described . V?Sﬁ;
ot /

'in a printed publicatiOn* publishedfmégé- -?éﬁ?w‘
than one year prior to the May 3, 1960,

| date ‘of pub application for said patent in
1contravention of Sec. 102 of Title 35,

_-United States Code [35 U S. c 102(b)]

o 2. The antennas of ET do not employ the subniéz;ga.'_'.
| ";Lstantially coplanar or chlinear structure L
- i?of antenna elements specifically provided
for in the claims of each of the Isbell
_and Mayes et al patents but rather, employ

. the spaced vertica lane arrangement for

which the u. S. Patent Office grr‘ted"the
Blonder e*’ al patent 3,259,904 t'ff BT, f;f f

nwherefor no infringement of the Isbell

:_and Mayes et al patents exists.‘"“

3. The subject matter of the claims of the
| ‘Isbell and Mayes et al patents was fully

'janticipated by prior art and if any
'differences existed therein from such prior

'art they were of the type that were clearly.

‘iobvious to one skilled in the art and thus

the patents were issued in contravent on of
35 U.8. c 102 and 103, o

* Antenna Laboratory Quarterly Engineering Report No 2,
. "Research Studies On Problems Related to ECM Antennas,.

' .Electrical Engineering Research jaboratory; University _
~of Illxinois, Urbana, Illinois, dated 31 March 1959.” o




']fh;j' Witn regard'further“te*thetMayeefét'a1-5t't.}ii-n
| H’-patent, the alleged inventors d1d not
N themselves 1nvent the subJect matter of
the clatms of bnis patent, bus derived
'_the'sameifrOm another* ‘sueh thet'tﬁeesatt- 8
-patent was granted further in contra-f7fff'

‘vention of 35 U. S C. 102(f) and 103‘1’

. S.tf The Mayes et al patent 1s further invalidtsnfl
;fier double-patenting and for having beenzfe‘r"
,s reissued contrary to the grounds provideds._,.”
J}f by statute for reissue patents,' It
'35 u. S c 251 ' - i

‘ :76;_5_Both the Isbell and mayes et al patents are
| N unenforceable 1n view of the unclean hands

'of the Foundation and its exclusive licensee, fe

JFD, not only 1n connection wlth the acts ofj :]j

':unfair ccmpetition and antitrust.violation

-hereinafter summarized but furthertbecause o

"'the Mayes et al reissue patent (and the

original patent therefor) was' procm?ed by
the Foundation presenting to the Patent
*Office deceptive and misleaiﬁing evidence

"3; *- At least from one. Edwin M. Turner or Wright Patterson Air'_'
Force Base, Dayton, Ohio.: - .




o the effect that the eerlier work of
: Doight E. Iébell-was notfa nert_of the--.".
-d prior ert; ﬁnereae 1t:ﬁao'1n*fect a part:'
.'of the prior art and had been described
Cin printed publications* more than one _
-e-year before the Mayes et al filing date. ; '
f'Ae a result the Patent Office dropped f
 the earlier work of Isbell from eonsidera-_
| tion as prior art against Mayes et al |
| ,which it otherwise would -not: have done,
" ang was | thereby influenced to grant said
roriginal and reissue patents. Because
'-the Foundation and’ the alleged 1nventors

. lmew. the pertinent facts, or should have

=Rnown them, they have come 1nto court with }

= unclean ‘hands and ave not entitled to'en-

}force auoh patent and the patent 18 1n-

o valid Hazel-Atlas Glass Co. Hartford-d“'

= 'Emgi Co. , 322 v.S. 238 (194&), Preca.sion*?

, Inetrument Mnf Co. v. Automotive Meintenance

. Machinery Co., 32# U.s. 806 (19&5); ﬁ%lker

",'ngxn Process Equipment, Inc. v., Food Machinenz

'53:and chemical corg. 322 U.S, 172 (1953)

* Including report of footnote,d page 1, and Antenna Leboratory |

Technical Report No, 39, "Log Periodic Dipole Arrays,"

Eleotrical Engineering Research Laboratory, Urbana, Illinols.

-5
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P
I

..-Foundation anﬁ7

| patnet 3 259 904 as well

g The defendant BT 1s thus entitled to Judgment
(1) that the Isbell and Mayes et al patents arve 1nvalid and o
void, (2) that even had they been otherwise valid, they are
P not enforceable against BT as a result of the unclean hands;-
of the Foundation and JFD, and (3) that in: any event, said'
patents have not’ been 1nfringed by BT

BT's COUNTEBCLAIMS :
A,” Unfair Competition
B. Antitrust -
G@ BT Patent Infringement

At the trial of the 1ssues ‘of the cuunterclaims, BT
- will endeavor ' L
- (to_yxmx:x prove acta of unfair competwian of the
_ ~L~JFD (that also bear upon the unclean hanﬁs matter, va
pra), 1nc1uding acts that f er constitute a violation of | .

. _the antitrust 1aws, and mcts of 1nfr1ngement of the BT antenna

e

With regard to unfair competitiun, the conspiraey and

 A. Unfair Compgtition R 4 ﬁfér,ﬁu«Aq

-actions in pursuance thereof{;y the Foundation and JFD wé&&—be-n
_  Aféﬁf unlawfully/ﬁﬁfdissuadquT '8 customers and potential

w
ter frebhein welondtd

:? customerm from purehasing BT antennas‘bgtindividual and Joint  ' q
o acts-ineluding circulatihg false and/or misleaﬂing news releases, |

'”advertising, announcements to the trade, threats and statements

: with regard to 1it1gation, the right of Bm to market so-called

3 6 -




4

R | : o | . ,
}:“1og-periodic“ antennas,ﬂthe seope or the patents 1n suit - all '

te the 1rreparab1e 1nJury of BT _ . _ _ 5
| Further to prevent competition from BT, 1t will be
'shan that JFD deliberttely hired away from BT the head mﬂ and
'fkay sales manager of the BT antenna prograﬁdaéﬂiat a tim%/kt
. (after the filing of this suit against ET) when said prOgram
.head was 1nvestigat1ng, on behalf of BT, the unfair competition
°z and antitrust activities of JFD that were impeding the sale’ or

"f' - BT antennas 1n the market place. 1‘_5€g*;f-  -.1 ;Q:;:;5,f;~ o B
B Antitrust  iff ST T T T

'°wﬂw%e”fff7f‘giihough the 1ast-named act has hampered BT 1n 1ts ?-'-'F?.

proofs, it 1s expected khat this case will be well dacumented _.;  N 8

'and otherwise proven. _ N T S [
_ The above mentioned acts in restraint of competition, - - £
1._part1cu1ar1y 1n the tgx light of the fact that JFD 1a among the o

‘_largest manufacturers of said antennas in the country, coupled
' lwith mié}hse of . ‘the Foundation Isbell and Mayes et él patents |
 :5rcr purposes of securing tie-in sales not covereé bw those% "”~f B

_fpatents xaxxgu;gasu constitute clear violations of theffntirrust"

 1aws (150 U.S c 1, 14 15) o | i ':°”:' -

C, BE Patent Infrigg_ment _ ; : ,
R Aﬁd-ﬂﬁth regard to tﬁ/ = patent 3,259, gon 1_j
f% it will be shown that th}é patent covers a highly unobvious

S 7_




H"improvement, contragx to the cc%planar antenna element teach— iii'
_ings of thexi Isbell and Mayes et al patents and the thenuknown
_art relating te "10g-periodic“ antennas - an improvement that

Mh'éu &

thus constitutes highly patentable inventionx~andmthat JFD R f““%
'fichose widely to copy and 1ncorporate into 1ts -antenna 1ine o

7 fell?ﬂins the appearance‘of the,BT antennas on\the market._'””‘”'

B WHEREFORE, it is believed that ceunterclaimant BT is
' entitled to an injunction restraining the acts of unfair comre-

't_ petition, antitrust violation and patent infringement com-‘
o plained of in ‘the counterclaim- and, in view of the wanton

-character of the illegal conduct of the Foundation and JFD,
triple damages xand attorneys' fees,'as provided for by zkk
statute, together with such other and further relief as may'

'seem prOper to this COurt ‘

; HoFéBEN,. WEGNER, ALLEN, STELLMAN & MCCORD

Attorneyl for Defendant
_ and Gounterclaimnnt

- OF COUNSEL:

“Rines and Rines
~ Robert H, Rines .
- David Rines =~
". No. Ten Post Office Square C
V};Boston, Massachusetts 02109,
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