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'COUNTERCLAIM DEFENDANT'S TRIAL MEMORANDUM

The Amended Complaint in this Action alleges that

"iEdefendant Blonder~Tongue Laborat@ries, Inc. (hereinafter re-
éiferred to as "B-T") hés infringed U. S8, Patents Nos.,
23,210;767 and Re, 25,740 owned by plaintiff, The University
%iof Illinois'Foundation (ﬁereinafter referred to as "The
é%FoundatiOn") B~ T denies 1nfr1ngement and asserts counter-

,ﬁclaims'Counts I, II and TII against both The Foundatlon and
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icounferclaim defendant, JFD_Elecfroﬁics Company Division of
“Stratford Retreat House (hercinafter referred to as "JFD"),

- for unfair competition, anti-trust violations, and infringe-
ment of B-T's U, S. Patent No. 3,259,904. B-T also asserts
cadditional counterclaims Counts 1V and V seeking declafations
;of non-infringement, invalidity and non-enfordeability with

~ respect to each of The Foundation's patents in suit,

STATEMENT OF FACTS

The Foundation is the owner of valuable patent

:rights (issued patents and pending patent apﬁlications) in
ithe field of so-called log periodic antennas based on inven-
?tibns made in the Antenna Laboratory of Thé University of
;Illinois. Such patent rights includé the two'patents B-T is
icharged to infringe, In 1962 JFD became the exclusive license
éunder these inventions for a period of 3 1/2 years and was
‘Erequired to pay royalties at different rates on devices .
‘;covered by pending patent applications and issued patents{
iThe initial agréément was replaced by a ﬁew_agreément which
jextendéd the license for the.lives of The Foundatién's_"

- patents coming within the purview of the new agreement,
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In the fall of 1962, JFD, operating under the

“license granted by The Foundation, introduced the first log

periodic antennas for home TV reception to the market place.

The market impact of the JFD log periodic antennas was such -

fthat virtually all other major antenna manufacturers soon
“introduced versions of log periodic antennas.creating a
‘situation whefe JFD was at a competitive disadvantage in the
sale of log periodic antehnas since JFD was required to pay
%royalties to The Foundation for the use of log periodic in-
Lventions whereas JFD's competitors were nOt-making royalty

_payments,

~ Since the introduction of log periodic antennas by

" JFD, JFD in itsladvertising and packaging for such antennas
fhas informed the induétry that JFD was the exﬁiusive_licensee.,
‘under patent rights owned by The Foundation in the field of |
llog-periodic antennas, In order to protect its patent posi-
ftidn; The.Foundation commenced suits against infringers of
fThe Foundation's log periodic antenna patents and Actions are

fpending against most large antenna manufacturers.
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‘Since the nature of log periodic antenna struc-

. tures and infringement by B-T of The Foundation's patents

will undoubtedly be treated in detail in the trial memoran-

:dum'of The Foundation, this matter will not be discussed
"~ hereinafter, JFD being content at this time to rely pn'The

‘Foundation's presentation concerning these points,

COUNTERCLAIM COUNT I - FOR UNFAIR COMPETITION

In Counterclaim Count I B-T alleges a conSplracy

dbetween The Foundatlon and JFD to improperly exploit log
-?perlodlc antenna d051gns and patents, Admittedly, JFD m.an--"”'=
: ufactures and sells log periodic antennés under exclusive
:1icense graﬁted.by The Foundation and.as consideration'fdr
fsuch license JFD pays The Foundation a royaltf‘based on'ﬁhe_
;fséles by JFD of log periodic antennas coming within the

. . scope of The Foundation's patent figﬁts, The Foﬁndation does
not control and is not consulted by JFD with respect to
;fselling ﬁethdds_for and the'actu31 ¢onstfuction of log
iﬁperibdic antennas manufactured by JFD. - The Fouhdation, in
‘line with its responsibilities to The University of Illinois,

: approves advertising created by JFD for licensed antennas
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.- when such advertising refers to The Foundation or The

-~ University of Illinois.

The specific acts complained of by B-T are no more

“than the ordinary and accepted acts of a patent owner seek-
iing to protect exclusive rights granted to the owner under

the patent laws of the United States, and the acts of a

patent licensee manufacturer-seller of a patented article

seeking to protect its position in the market place against

those competitors who choose to disregard such rights by in-
;fringihg patents in question without being licensed there-

_under.

Since The Foundation does not manufacture or sell

*antennag and JFD both manufactures and_sells; JFD assumed
the responsibiiity of obtaiﬁing and examining competitors'
{antennas as they éppearéd in the market place and where JFD
'Vbelieved an antenna to-infringe a licensed patent, JFD so
+advised The ?ouhdation.' Suits ﬁere commeﬁced only after The
5Foundation's'attorn¢Ys were satisfied that infringement ex-
Eistedr Circulatidn of news releases by The Foundation ad-"
{?V1s1ng commenccment of actions under its log periodic

Fantenna patents is no more ‘than an accepted and lawa1 method




of advising an industry that a patent owner is enforcing its

" rights against infringers,

The theme of JFD's advertising in connection with

~its log periodic antennas is no-different that the theme of
~competitors' advertising in that virtually all such adver-
- tising contains laudatory statements concerning the products

"~ in question. Many of JFD's advertisements seek to educate

potential buyers to the fact that the log periodic antenna

'iﬁvcntions in question originated at the Antenna Léboratory -'”
~of The Unive:sity_df I1linois. These iﬁveniions are the
basis of JFD log péfipdic éntenha designs, énd JFD's log
_périodic antennas are manufactured under license granfed by—
- The Foﬁndation. JFD has not deceived the public as to the
,:extent'of the inventions coming within the purview of ﬁatént'
- rights owned by‘The Foundation and the fact of the matter is
that JFD has paid royalties to The qundation for every log

~ periodic antenna sold by JFD.

If the desirable perfbrmance attainable by'utiliZb

ing the log periodic principle developed by The University of

rea,

. Illinois is obtainable by other means at competitive prices,

f?why have virtually-all major antenna manufacturers introduced




' antennas made in accordance with the log periodic principle

~developed at the Antenna Laboratory of The University of
-1Illinois. In particular, B-T updn entering the antenna
. field in 1963 chose to follow in every détail the log

i%perlodlc pr1nc1plc developed by the Antenna Laboratory of

e ——
T

. The Unlver51ty of Iliinois. -
R— e

"antennas infringe patent rights owned by The Foundation and %

~§that reselling of B-T antennas is -an act of patent infringe- Eﬁ

—
e

If the acts of JFD and The Foundatlon complalned of.

:by B-T actually created a concern in the trade that B-T
.'iwould not be able to continue to supply antennas and that

fpurchasefs of B-T antennas would:subject thenselves to the

frisk 6fﬂsuitsffor patent infringement, sﬁch concérn was well

‘ founded since there is no reasonable doubt that B-T's

3

@ment; - In this connection, it is noted that Allied Radio
;Corporatlon was one of the orlglnal defendants in the instant _
rsAction because Allied infringed The Foundation's Patent No.
ﬁ3,210,76? by selling antennas manﬁfactured by B-T, -If B-T
 dbes not believe thét this Court has jurisdiction over'this
imatter, B-T should have made a spécial appearance and moved -

" for dismissal. Since B-T has asserted five counterclaims in



fthis Action, B-T has accepted the jurisdi¢tion of this Court
' and should nbt be permitted to complain that jurisdiction

© did not lie when this Action was commenced. In any event,
~if B-T was not amenable to process in this jurisdiction, suit
“would have been commenced elscwhere to.stop B-T from in-

. fringing The Foundation's patents,

Paragraph 7f of the Amended Answer implies that

"merely" because a B-T antenna was marked "patent pending"

'fsuch antenna is not an infringement of The Foundation's
QPatenp_Nq. 3;210,767. The pending_patent reférred to is B-T
;Patent No, 3,259,904 in suit filed more than three years after.
‘fthe applicétion for The Foundation's Patent No. 3,210,767;

- Said B-T patent is extremely narrow and is directed to a
lﬁcombination of'oid mechanical features for an antennﬁ (not'
fnecessarily iog periodic) while The Foundation's Patent No.
f3,210,767 iéfvery broad to a log periodic antenna structure
.futi;izing dipole eiemeﬁts. The law is clear that an earlier: 
:Broad patent may be infringéd by a devité'cpvefed‘by a later
;narrow'patent;. The patent- grant does not permit a-patehﬁ"
iowner'to make.devices éccérding_to the teaéhings'of_his

i patent if by so doing he will infringe an earlier patent
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owned by another. The patent grant merely gives the patent
:‘ownef the right to exclude others from making, using or

selling devices coming within the scope of his patent.

B-T complains that it never received a formal

;notice'of infringement prior to commencement of this Action,
lThe 1aw doés not.requifé that an infringer be given "formal
“notice" of infringement, BfT was aware of The Foundétion‘s.
Patent No, 3,210,767 since, at a time prior to commencement
f‘of this Action, such.patentfwas cite&'by the Patent Office
;?during prosecution'bf the B-T patent in suit, and paragraph
::7a of the Amended Answer declares that B T had been threaten-
‘ed with suit by The Foundatlon even before the issuance of

‘The Foundation's Patent No. 3,_210,767.

B-T's charge that many JFD antennas were changed in

:design'to the twin boom design of B-T's antennas is without
 ;£oundation. Prior to issuance of the B-T patent in Sult and
S.pr'lor to B-T's flrst sale of log periodic antennas, JFD'
fconsultant;_Professor Paul Mayes, had construc;ed and.used_a
_xsb:célledftwin Eopm log periodic antenna for the reception of
}televisidn signa1s. A ﬁhotograph of'ProfesSor Mayes:with the

iantenna in question appeared.in'the May 12, 1961'155Ue'oflThe




:;Champaign-Urbana Courier on page 4 thereof. In addition,

progress reports of the JFD research laboratory show that

,_developnent of twin boom 1og pCTlOdlC antennas by JFD

commenced prior to issuance of thc B-T patent 1n suit and

~prior to initial sales_of-B-T antennas, Any inventive fea—'
. tures common to JFD and B-T antennas did not originate with

~ B-T and any other common features were known to the art,

Contrary to B-T's allegations, JFD manufactures

_jantennas according to the log periodic-forhula_and the word-
%ding of notices by ‘JFD eontaining patent information was never
'i:ihtended to deceive the public.'.such notices were to inform
l:the public that JED was licensed under patents of The |
i.Foundatlon. When the form of JFD's early 1nformatlon notices

1Jwas questloned the form of such notices was changed.

Earlier notices ey JFD were generally of the formi

"U.S, Patent Nos. 2,958,081 -- 2,958,879 --
3,011,168. Addltlonal patents pendlng. :
Produced exclusively by JFD Electronics under
license to University of Illinois Foundation.'

~while laterlnotices'(and_preSent notices) are of the.géneral




form: -

~"Licensed under one or more of U,S. Patents
2,958,081; 2,958,879; 3,011,168; 3,108,280 and
additional patents pending in U.S.A. and Canada.

~ Produced by JFD Electronics Corporation under ex--

- clusive llCenSC from The Unlver51ty of 1111n01s
Foundation,"

B-T does not complain that the later notices are

;?in violation of 35 U.S.C. 292, The similarity of fhe early
:and later notices clearly shows 'that JED never intended té
i;deceive the public by the wording of the*early_notices. JFD'S 
?lack'of intent to deceive is further born out by the fact
:éthat JFD hés paid royalties to The Foundatioﬂ because JFD
;belleved that all of its log periodic antennas came within.

" the scope of The Foundatlon s patent rights.

The employee alleged to have been induced by JFD

.fto leave B-T and enter the employ of JFD is one JeTome
?Balash. Balash had become dlSS&tleled with his position at
iB-T and decided to leave before ever discussing the matter

7 iwith JFD; and the initial overture was made by Balash to
%JFD. Fortunately for Balash, when he-sought employment ét'
iJFD an opening. exlsted since Mort Leslle, subsequently em-'

~ployed by B-T, was about to termlnate employment at JED.




Tt is also clear that Balash was not . the "sole and

key exccut:ve 1n B-T's antenna bu51ness” since at a time

“even before Balash contacted JFD looking for a new posxtlon, :

B-T had hircd a new man to asswne many of Balash's respon-

“sibilities in connection with antennas. Harry Giibert, the

~general manager of B-T, testified on oral deﬁosition that

Balash was not the organizer of B-T's antenna business and

that Balash had only nominal responsibilities in connectlon

‘with antennas in May 1)66, a time prior to Balash's decision

.to leave B-T.

The Foundation and JFD have not conspired as

ialieged by B~T, but héve merely_enteréd into a patent license
'agreement that is legal 1n all respects, In carrying out
ithe spirit and letter of the patent 11cense agreement, JFD's
motives haVe_been proper and JFD has used only lawful methods

‘to achieve legitimate business purposes.

‘While fragmentary portions of the allegations made

“by B-T in its counterclaim'Count I are tfue, it is clear o
:that JFD has not competed unfalrly with B-T in the sales of

. antcnnas 2




COUNTEI‘lCLAII\'[ COUNT II - ANTI-TRUST

B-T‘s Counterclaim Count II is predicated upon fhe
~same allegations as counterclainm Cbunt I (for unfair compe -
tition} with an added allegation to the effect that JFD is
ioné of the largest manufactufers of antennas in the United.
States., While the last allegation may be tr@e, JFD has not.
 triéd'to monopolize and does not even have the ability to
fmoﬁopolize-the anfenna field. The acts complained of by B-T
'-;have not-léséened competition and tﬁe_fact of the hatter is

'Jthat there is fierce competition in this field,

Even where the United States Government has granted'.
:to The Foundation exclusiv¢ rights embraciﬁgla limited area

- of the antenna field and JED has acquired exclusive rights
;under'this Government'grant, JFD is faced with severé'com;
jpetiti_bn, even in this limited area, from many antenna man-
:ufacturers, includingrBrT, who have chosen to infringe these

1rights'under which JFD holds an exclusive license,

Just as JFD has not competed unfairly with.B-T,'

'ﬁJFD‘has_not violated . the anti-trﬁst laws of the United States.-
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-EOUNTERCLAIM COUNT TII - PATENT‘iNFRINGEMENT.

A, B-T's patent in suit

Blonder et al Patent No. 3,259,904 in suit is

;directéd to an antenna for receiving television and radio
jsignalsf ‘Figure 1 of this patent illustrates an antenna,
;mdunted to Veftically extending mast M, which inciudes
“parallel hérizontally ekfending.condUCtors 1, 1° (otherwisé

- known as booms) positioned_one above the other, A plurality:-

of dlpOlGS 5-11 and 5'-11" are arranwed with an element of

:_feach dlpole connected to one of the booms and the remalnlng
ﬂdlpole glements belng connected to the other boom and al-
E?ternate elements on gach boom extendlng 1n opp051te dlrectlona
iThe dipoles gradually 1ncrease‘1n length from the front to
;ithe back of the booms. Rigid insﬁlators-2 and 4 maintain
5’booms 1. 1' in spaced relationship with insulator 2 also
‘Amaxntalnlng the looped terminal portions 1'', 1''' at the
f forward ends of the booms 1n spaced apart’ relationship.

? Looped ternlnal portions 1'', 1“(-are provided for electri-
1ﬂcal securement of parallel wire transm1551on 11ne TL |

f}(otherWise kﬂown.as twin 1ead);to_the antenna. Guide por-




et it a

~tions 2' and 4! fqrmed_integrally with the respective insu- -
“lators 2 and 4 support the transmission line TL in.the

“region between mast M and terminals 1'' and 1''',

B, B-T Claim S 1s invalid

" Plaintiff will probably call the attention of the

Court to the presumption of validity arising from the granting
of the patent. While there is such a presumption, it is
greatly weakencd when it can be shown that the prior art- con-:'
ftalns teachlngs more pertinent: than any references cited
iagalnst the patent durlng its prosecutlon before the Patent

~Office, _As this Court has said,

"This presumption of validity is rebuttable and

~is weakened where, as here, the Examiner in the
United States Patent Offlce did not have before
him the closest prior art.," B. & M. Corp. v.
Koolvent Aluminum Awning Corp. 156 ¥, Supp.
681} aff. 257 F. Zd 204 (CA 958)

Also see lobbs v, Wisconsin Power & Light Co., (CA -

7 1957) 250 F2d 100, 105; Kennatrack Corporation v. Stanley

‘Works, (CA 7 1963) 314 F2d 164, 167; Day-Brite Lighting, Inc.

‘v, Sandeec Manufacturing Co., (CA 7 1961) 286 F2d 595, 597.
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 ‘reference to add1t10na1 pertlnent prloz art whlch-the patent;

In the instant case, Technical Report 52 and prior

“art strain relief members were not cited‘against'the Blonder
~et al application., JFD Chart 1 shows that all but one

;stzuctural clement of B T Clalm 5 is taught by chhnlcal

. Report 52 and the sald one s;ructuzal element is a conven-

p— —

:Qtlonal strain relief membe: functioning in its ordinary
~manner, The Channel Master Line Lok and JFD Zip antenna are

ccited as examples of prlor art straln relief members,

hhlle thlS memoxandum does not make sp901f1c

.71Exam1ncr falled to c1te agalnst the Blonder et al ~applica-
L tion for Patent No, 3 259 904 JED's notices under 35 U.S.C{"

"5282“contain-many cita;gpns of such prior art,

B-T asserts,ﬁnly Claim 5 of the Blonder et al

.fPatentho. 3, 259 904.agéin5t JFD, In pre-trial testimony
iglven by Isaac S. Blonder, one of the co- 1nventors of Patent
jNo; 3'259 ;904 and an offlcer of B-T, the witness adnltted
-fthat each of the structu1a1 elements set forth in Clalm 5 was
”iknown to the prior art_as 1t ex1sted when the alleged inven-

'@tion of the Blonder et al patent was conceived., Technical
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' Report .52 prepared at the Antenna Laboratory of The University

of Illinois and published in 1961 cieérly shows all but oné.

elémént of Claim 5 arranged in the precise combination

'_“specified-in.CIaim 5 (see JFD Chart 1). The only element

of Claim 5 possibly not found in Technical Report 52 is a
"means for supporting the transmission line near the said one_

end", said "one end" beihg the end of the booms to which the_..

transmission line is elecctrically connected.

Can it reasonably be said that it would not have

fbeen dbvious.to provide the antenna of Technical Report.szi.
“with é'ﬁeéﬁs for supporting fhe;transmission line near its
Lpoint of’securémént'to the booms when B-T's President admits
fthét prior to hig alléged invention it was known to secure:
:strain felief members to antenna booms in the region of
?ferminais for connecting a transmission line to the antenna?

‘Certainly not!

Complete anticipation in a single prior art

“reference is not necessary to invalidate a patent claim. 35

1U.S.C._103 expressly provides,




"A patent may not be obtained though the inven-
tion is not 1dcntlca11y disclosed or described as
set forth in section 102 of this title, if the
differences between the subject matter sought to
be patented and the prior art are such that the
subject matter as a whole would have been obvious
at the time the invention was made to a person
having ordinary skill in the art to which said
subject matter pertains."”

Wlth ‘respect to Scc. 103,'the Supreme Court has.

stated that it

~ "was not intended by. Congress to change the -
general level of patentable invention., We con-
clude that the section was intended merely as a
codification of judicial precedents embracing
“the Hotchkiss condition.' Graham v. John Deere
Company of Kansas City (196%) 383 uS 1, 17.

In line with the statute, this and other courts
- have repeétédly heid that more than mechanical skill is

necessary to support validity.

. . "Since Hotchkiss v. Greenwood, II Howard 248,
267, 13 L.Ed, 683, 691, was decided over a century
ago, it has been recognized that, if an improvement

.~ is to obtain the privileged position of ‘a patent,

“more ingenuity must be involved than the work of a
mechanic skilled in the art." Noble Co, v. C, S,
Johnson Co, 241 F 2d 469, 479; TIZ U§ﬁ§‘350,*§§7
(CA™ 7 I9577. R |




Blonder et al did no more in providing the

. antenna described in Technical Report 52 with a strain relief
“means than to exercise ordinary mechanical skill and produce
~a perfectly obvious result. That step involved no more than

‘ supporting the transmission line in the region where it

connects to the antenna,

Since, with the exception of a conventional strain.

- relief means required by B-T Claim 5, all features recited.
T?by Claim 5 are admitted“to be old by one of the co-inventors.-

-fThé_following dccisioﬁs of the Supreme Courts are in point.

"The mere aggregation of a number of old parts
‘or elements which, in the aggregation, perform .
or produce no new or different function or opera- -
tion than that theretofore performed or produced
by them is not patentable invention.' Lincoln
~ Engineering iCo. of Illinois v, Stewart harner
" Corp., [1938) 303 US 545, 549, :

"Courts should scrutinize combination patent
claims with a care proportioned to - the difficulty
" and improbability of finding invention in an

assembly of lold elements, The function of a patent '

is to add to the sum of useful knowledge. Patents
cannot be sustained when, on the contrary, their
effect is to 'substract from fc mer resources freely
available to.'skilled artisans. A & P Tea Co., Vi
Supermarket Corp., (1950). 340 US 147, 152,




“"Hle who 1s merely the first to utilize the
existing fund of public knowledge for new and

- obvious purposes must be satisfied with whatever

“fame, personal satisfaction or commercial success
he may be able to achieve. Patent monopolies,
with all their significant economic and social-

. consecquences, are not rescrved for those who con-
tribute so insubstantially to that fund of public
knowledge.”™ Dow Chemical Co, v, Halliburton 0il
Well Cementinf Co., (1045) 324 UST320,, 578.

In the assembly of old eclements described by B-T-

‘Claim 5, the elements perform no function or operation not
"pérformedfby them in prior art structures, Such an insub-
istantial contribution should not be permitted.to sustain

fvalidity.‘

Claim 5 of Blonder et al Patent No, 3,259,904 is.

ialso in&alid'by virtue of arfbrm of file wrapper estoppel.
;More particularly,-patent Claim 5 evolved from application
Claim 13 which was originally presented as depending'from
}independent-application Claim 12. Application Claim 1Z was
{originally limited to a sfructufe in which the mounting meang
{for the antenna cdmprised'rigid tondﬁctive extensions of the
?longitudinal condqttofs. By pfelimihary amendment date& May

fS, 1965, Claim 12 was amended by deleting the aforesaid de-




l tails of the means. for mounting the antenna and substituting

. therefor:

"--, rigid insulating mcans sccuring the said con-

necting means mechanically in spaced-apart relation

and connected with means for supporting the trans-
mission line near the said one end, and means for
mounting the antenna at a region of the said con--
ductors remote from the said one.end, further
rigid insulating means being provided for securing
the said longitudinal conductors mechanically in
rigid spaced-apart relation near the said region.-

. In the Office Action of 1~28~66 Claim 13 was in-
dlcated allowable if rewrltten as an 1ndependent clalm and
Clalm 12 as amended was rejected-- -

--on Isbell or Greenbergf Under 35 U,.S.C. 103,
there 1s no apparent patentable significance :in
providing various mechanical and clamp limitations
~- other than design aspects or obvious mechanical
expedients,--"

In the next amendment dated April 1, 1966, Blonder .

et al acquiesced to the rejection contained in the Office

Action of 1-28-66 by cancelling amended Claim 12 and trans-

ferring all of the limitations thereof to Claim 13 (applica- .-

tien Claim 13 as amended is'patent Claim 5). The sole limita-

tion which distinguishes appllcatlon Claim 13 from cancelled

appllcatlon Claim 12 is: ' _ g S




© (Isbell 3,210,767, column 3, line 6 et seq.)

"-~the said vertical distance being less than the
distances between the soid successive points and
"less than the wave lernpths of the said band,-="

This 1imitatidn is clearly taught by Isbell

L3,210,767 especially as interpreted by B-T in the reasoning
 tcontrived by it in fhe hope of conﬁincing this Court that
CB-T's structures'do not infringe Isbell Patent 3,210,767,
TReferring more partiéularly to Figure 2 of the Isbell patent,
yit is seen that longitudinal Conductors 17, 18 are spaced
_i‘apart by a:diétance which is considerably 1ess_than the.
?spacing‘bétweeh_ihe ciosest'dipole elements 19,:21. ‘Fufther,
;thé spacing between loﬁgitudinal conductérs_l?, 18 is con-
?=siderably"1ess than the combined lengths of the:shdrtest
_idipble'eléméhts.19, 19a, and "--The shortest elemenf should

" be about 0,38 wave lengths long at the upper limit.--"

3

The limitations introduced by original applicatioen

©Claim 13 do no more than impose size limits On'mechanical
eloments specified in Cancélled application Claim 12, But
iwe‘find that every mechanical element restricted by the

.flimitations of original application Claim 13.is a mechanical




‘construed, Kennatrack Corporation v. The Stanley'Works (CA

Selement found ‘in Isbell 3,210,767 and the structhre disclosed
?in'Isbell 3,210,767 falls directly within the limitations

~specified in Blonder et al original applitation Claim 13,

B-T Claim 5 is also invalid in that it fails to

1accurate1y and precisely point out the limits of the alleged

finvenfion as required by 35 U,5.C, Sec. 11Z, See Halliburton

'0il Well Cementing Co. v. Walker (1946) 329 US 1, 11; General

EElectric Company v, Wabash Appliance Corp. (1938) 304 US
364, 369, |

'fC.i JED Antennas Do Not Infringe B-T Claim §

The claims of a patent measure the extent of the

 grant, and express limitations in a claim cannot be ignored

~in the determination of infringement, Peters and Russell,

Inc. v, Dorfman, (CA7 1951) 188 F2d 711, 714; Hobbs v.

‘Wisconsin Power § Light Co,, (CA 7 1857) 250 Fzd 100, 109,

A patent lying in a crowded art is to'be narrowly

17 1963)'314 F2d 164, 166; Simmons Campaﬁy v. A. Brandwein Co. 7 L

‘et al (CA 7 1957) 250 F2d 440, 450;_Flowérs v, Austin-Western

Co,, ICA.7 1945) 149 F2d 955, 959,

e




A patent owner may not apply a narrow constructlon

.to hlS claim to avoild the prlor art and then apply a broad

- construction when asscrtlng a claim of'lnfrlngement. Fife

‘Manufacturing Company v. Stanford Engineering Co,, (CA 7 1962)

299 F2d 223, 226,

Even 1f B-T C1a1m 5 could be glven an 1nterpretat10n_

iwhlch would brlng the accused dev1ce within its literal-
. scope, it would not necessarlly follow that infringement ex-

.ists,

"The patentee may bring the defendant within the
letter of his claims, but if the latter has so far
changed the principle of the device that the claims
of the patent, literally construed, have ceased to
represent his actual invention, he is as little
subject to be adjudged an infringer as one who has
violated the letter of a statute has to be convicted,
when he has done nothing in conflict with its . :
S ospirit and intent." Westinghouse v, Boyden Powver

Brake Co., 170 U, S 537, ;68 [1898)

"...but mere application of claim phraseology or a
word by word correspondence is not alone. enough to
establish infringement (citing cases) nor is
similarity of result (citing cases), There must be
‘real identity of means, operation, and result...
and if one produces the same results in a different
- way he does not 1nfr1nge - Flowers v, Austin-Western
- -Co., 149 F, 2d 955, 958; 65 U.S5,P.Q. 545, 549 (CA
7““945) _ : o '




",,, the mere reading of the claims cn the accused -
structure does not connote infringement unless -
there is equivalency." Apex Electrical Mfg., Co.

v, Maytag Co,, 122 F, 2d7187, 187; S0 U.S.P.Q.

90,795 (CAT771941) :

BfT'asserts that Claim 5 of the Biondef et'a}

'fpétent is infringed by JFD by virtue of its manufacture and . -
-3sale of six different serieS'of_antennas, namely the LPV-UCL
;series, the LPV-CL series, the Currént and diScontinged'
fseries LPV-VU, as well as the current and discontinued.Seriés

L LPV-TV,

Referrlng to JFD Chart 2A 1t is seen that antcnnas

%:of the LPV-UCL series do not infringe B- T Clalm 5 in that the
';.antennas_of the LPV-UCL series do not contain elements 44,

;6 and 7 of B-T Claim § and, with, the exception of LPV—UCLIIS,
?jthe antennas df-this series do nbﬁ ;ontain'element 5 of B-T

féClaim 5. More particularly,'the'spacing_between dipolé ele-

i;menfs in thg‘UCL series is substantially less than the spacing_g

,;between the longitudinal conductors or booms so ‘that claim

';felement=? is not met.

The means for mounting the antennas of the LPV-UCL

%Eséries_inciudes‘afrigid insulator and there is no'additional




'insulator at the mounting region so that claim element 6 is

- . not present.

With the excepfion of the LPV-UCL 13 the remaining
. antennas of this series are mounted at a region adjacent to
~ the ends of the booms having the shortest dipole elements so

“that claim element § is not presentQ‘

Witﬁout conceding‘the validity of B-T Claiﬁ 5, it
iis subﬁitted that in order for this claim to avoid the pref'
ise teachings of the prior art (see JFD Chart 1), the "ieans f
_ ffor sUpporting-the.transmiSSion line near the said one end"
::(dlaim element 4A) muSt be connected directly to the "rigid
finsﬁlating means securing the said coﬁheéting means mechanicaliy
in spaced-apart relation---" (claim element 4) to form a
iunitary'structure in accor&ance Qith tﬁe drawing and des;riﬁ—_
"tion of Blonder et al Patent 3,259,904, In the LPV-UCL
 series the strain relief element for the'ﬁranémission line
“is remote from the insuiating member having the terminals
;for connecting a transmission line to ﬁhe antenna. This
 strain relief member is not connected to a rigid insulating
imeans securing the transmission line connectiné means |

“mechanically in spaced-apart relation within'contempiation of




“claim element 4A,

Referring to JFD Charts 2B and 2C it is scen that

._claim elements 4A, 6 and 7 of B-T Claim § are ﬁot found‘ih

' the antennas of‘thé LPV-CL Sericé nor are these eléments |
Lfound in the antennas of the current LPV-VU seriés.' The
;LdiscussiOn;with respect to the LPV-UCL series concerning

' {claim elements 4A and 6 is applicable to the antennas of the

. LPV-CL and the current LPV-VU series.

In the LEV-CL series the verfical-distance between

kthe longitudinal conductors or booms is greater than the
‘distances between adjacent dipole eiements formed of sheet
imetal while in the current LPV-VU series many of the spaéings.
- between adjacent dipole eleménts are less than‘the;disfanée.
gbetweén the longitudinal conductors or booms so that_ciaim

“element 7 is not present,

' Referring to JFD Chart 2D it is seen that claim

~elements 4A and 6 of B-T Claim 5 are not found in the antennas
~of the current LPV-TV series for the reasons previously'notéd_
-in the discussiqﬁ concerning the antennas of the LPV-UCL

“series,

Referring to JFD Cha}t_ZE it is seen that claim

"elements 4A and 6 of B-T Claim 5 are not'found in the.




[ S, .

e et e L

‘patent, An iﬁpedance matching device, interposed between the;
“conventional parallel wire transmission line TL and the

Llongitudinal coﬁductofs to which the dipole elements are

‘antennas of the discontinucd LPV-VU and_discontinuéd LPV-TV. o

series, The absence of claim element 6 has becen discussed

in connection with the LPV-UCL series.

With respect to claim element 4A on JFD Chart 2E,

~one of the Blonder et al co-inventors has taken the position
‘that thé parallel wires forming an impedance matching trans-

-former interposed between the antenna booms and the conven-

tional transmission line or twin lead is the parallel wire

itransmission line recited in claim element 3. .Conceding this
- :point fof the moment, the insulators supporting these trans-
jformer'wireé are ﬁot; withinfcontemplationfof B-T Claim 5,
1connqcted to a rigid insulating meang which maintains in
:Spaéed%épart relation the connecting means‘joining the frans-

fformer to the longitudinal conductors.

It is also submitted that "--parallel wire trans-

‘mission line--" in claim element 3 is limited to the means
‘which connects the antenna to a receiver or transmitter, as
.the caée"may be, * The parallel wire transmission line is

designated TL.ih both émbodiments of the Blonder et al-




‘mounted, is not a "transmission llne" 1n contemplatlon of
'B-T Claim 5 even though such 1mpedance matching device may

‘be formed of parallel wires,

‘The parallel wire impedance matching transformer

found in the JFﬁ discontinued'LPVfVU and LPV-TV series of -
Fantenﬁas is in some respects analogous to the conductors 20,
-20' in Figure 2 of.Blonder et al '904, Blonder et al ele-
_ménts 20, 20" are described as=being_impedance matching ex-
;tehsions of the longitudinal conductors and are otherwise_
idesignated as ”traﬁsmission-line feed members 20;'20'“ which
LCanect conductors 1 énd 1" to the transmission line TL. In
ithe.Blonder et al '804 embodiment of Figure 2 the parallel |
?wire tran%mission line TL is coﬁnectéd to the antenna at a
?point remote from thé.epds_of longitudinal conductors 1, 1+
.:havingthe shortestdipole elements, just as in the JFD dis-
'fCOntinﬁedlversions oflthe_LPVfVU and LPV-TV antenna seriesf
~whereiln the'cénventional tramsmission iine is connected to -
- the anténna at a point remote from the ends of the booms
- having the shortest_dipdle elements. This being-the case;
;Eclalm element 4A -is not met on the additional crouﬁd that |

" there is no strain relief means near.;heJends of the booms -

ﬂ——«w—?—”' T '_"""—n—_,_h__ b e T T i - R ———

:?hav1ng the shortest dlpole elements.-

___r________.___.J-—-——-*—'
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CONCLUSIONS

JFD has not competed unfaifiy-with B-T and has not

. .violated the anti-trust laws of the United States.

Claim 5 of B-T U. S, Patent No. 3,259,904 is in-

‘valid and has not been infringed by JED.

Dated:  New York, N, Y., Respectfully submltted
- April 21, 1967  Ostrolenk, Faber, Gerb & Soffen-
N : 0f Counsel for Counterclaim
Defendant

19 East 40th Stzeet
New York, New York L/{//016

 By<2z\HNU6g$

Ll

-8ilverman § Cass
“Attorneys for Counterclalm
‘Defendant

105 West Adams Street

iChicago, Illinois 60603
©726-6006 . -

/@@ o
%%f %//w

.;.30'5'  o
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ELEMENT -

1S ELEMENT

at right of Fig,

From p,16 T.R.52 l
7

FROM TECHICAL REPORT 52
(T.R.52)

Pigure B, A lou-l_:o_rlodic dipolq antonns

the distance between the said successive
points and less than the wavelengths of the
szid band, '

YES

+

ANTICIPATION OF CLAIM 5 BY PRIOR ART
NO. (PARTICULARLY TECHNICAL REPORT 52) FOUND IN
T.R, 527
INTRO An antenna for operation over a predetermined YES .
: frequency band, having, in combination, .
. - 1 a pair er rigi;i Iongitud‘inal conductors held '
p o] : -
i U . : spaced a predeternined vertical distance YE S
Icnnductors 1, 1’ (”ﬂl— _ apart in a vertical plane, )
b oY first and second piuraiities of dipole ele-
y ments lying in corresponding first and second YES
- - vertically spaced horizontal planes .contain-
first dipole elements ing the respective conductors,
- wn)and second " N - :
35‘}1‘}’19:?““3 ts 5'-11"' ZA the dipbdle elements extending from opposite
(yellow) sides of and transversely at an angle to each
‘ conductor at successive points therealong with
[ 14 - dipole elements connected to one conductor YE S
1 7 oot extending in opposite direction to the
el iq correspending dipole elements of the other cond
g e H ductor, :
. = 2B | the length of the dipole elements successively .
FTeons 1'% and 1777 increasing from eone end of the conductors . YES
(darl}'k blue) at'gmllf of towards the other end thereof, _
‘ an - - - v -
conductors 1 — 3 means for comnecting a parallel-wire trans- ’ i'!‘heda;;tenn: ﬁggagzesnifrin
mission 1line to the said one end of the con- YES g;:: cu:;g]:cted at the
e of fncalat. ductors, : ;unction of the fee:er and
upper part of insulator j N - - -, 1 ent, Alter-
2 (orange) \ R | rigid insulating means securing the said con- ;'zﬂil,zi; e:egoaxial line--"
) : necting means mechinically in spaced-apart YES as shown'in Figure 6 may be
] relation j wsed,-- P. 18 T.R, 52.
| lower part 2' (green) R 4A and connected with mesns for supporting the NO B —
of insnlator 2 . VoL transmission line near the said one end, ) UT_" 1T T T T T
) : 5 and means for mounting the antenna st a !
straps 10, 12, 107*, 12" region of the said: conductors remote from YES -
{purpie) 1 the said one end, b
- & further rigid inmsulating means being pfovided ‘ '
‘ . for securing the sz2id longitudinal conductors |
. ) mechanically in rigid spaced-apart relation - | YES
' : - near the said region, L I 1
l;wulator 4 (light blue : — '
] 7. the said vertical distance being less than

art as exemplified by:

-~ Line Lok

it is obvious to provide an
antenna with a strain relief
nember at any convenient
location to support a trans-
mission line where the latter
electrically connects to an
antenna as taught by the prior’

«- Strain Relief on Zip Antenna




IS ELEMENT
FOUND IN OLD

LPV-VU §
LPV-TV?

VES

| YES

YES

TINVED VU E TV SERIES

Discoy

)

U

g/
b
U

¢

U
-

¢
)

1

X
<

IR
e

.} connects., .

YES

YES
YES

NO

YES

NO

The strain relief member is re-
mote from the insulating mem~
ber mounting the terminals to
which the transmission line
Hence, the strain
relief and insulating members
are no more connected to-
gether than each member of the
antenna is "connected" to every
other member by virtue of the
fact that the antenna is a
mechanical assembly of parts.
Note that the Blonder et al
strain relief 2' is integral
with insulator 2 while in the
JFD antenna the strain relief
member is spaced from the mem-
ber mounting the transmission
line connectlng terminals,

Further, the conductors form-
ing an impcdance matching trans
former bring the transmission
line connecting terminals to

a point remote from "said one
eénd of the conductors" and the
strain relief for the trans-
mission line connected to these
terminals is even more remote
from "said one end” than are
these termlnals.

N\

LPV-VUD

There is no rigid insulating

5 in the region where ‘the
antenna mounts to the mast,

means, other than claim element

YES.

-y == - o

L_U"t K i e

|

L m

= 25

7L

H“ .

77éb¢4ciﬁzuzﬂzf%?

JF D CHART 2




CURRENT TV SER/IES

IS ELEMENT
"FOUND 1IN
NEW LPV-TV?

YES
YES
YES

The strain relief member is re- | ' | LPY-7TVHO
_ : mote ‘from the insulating mem- o _ :

ber mounting the terminals to |

Y E S which the transmission line :

connects, Hence, the strain
relief and insulating members
are no more connected to-

S gether than each member of the
E L antenna is "connected" to every
\/[EES other member by virtue of the
_ fact that the antenna is a

mechanical assembly of parts,
- _ Note that the Blonder-et al
\{IEES' | - strain relief 2' is integral
S with insulator 2 while in the
e JFD antenna the strain relief
' o member is spaced from the mem-
\(1;55 ber mounting the transmission
R line connecting terminals,

YES

NO  f——

There is no rigid insulating

means other than claim element
o 5 in the region where the
YES , antenna mounts to the mast,

JFD CHART 20




CURRENT VU SER/ES
IS ELEMENT . :

FOUND IN' NEW
LPV-VU?

YES

YES

YES

LPV-vU30 |

The strain relief member is re-
moté from the insulating mem-
_ : ber mounting the terminals to
YE S which the transmission line
' S ‘connects, Hence, the strain
relief and insulating members
are no more connected to- ,
_gether than each member of the

R antenna is "connected" to every
\([ESS ’ other member by virtue of the
- fact that the antenna is a
mechanical assembly of parts.

- Note that the Blonder et al -
: . strain relief 2' is integral
YES with insulator 2 while in the

, ' JFD antenna the strain relief

. member is spaced from the mem-
) “ber mounting the transmission
YES line connecting terminals,

NO

YES

- There is no rigid insulating

Pd() _ means other than claim element
£ [ § in the region wherec the’

' ‘antenna mounts to the mast,

- NO

\\ The spacing (center-to-center)
between many of the successive
points in the region of the
teeth perpendicular to the lon-
gitudinal conductors is less

than the spacing (center-to- - | , ~ = o N
center) between the longitudinal \HJ : (:: : R
conductors., | | | _ . |




IS ELEMENT

FOUND IN
LPV-CL?

YES

YES

YES

YES.

"The strain relief member is re-

mote from the insulating mem-
ber mounting the terminals to
which the transmission line
connects., Hence, the strain
relief and insulating members .
are no more connected to- '
gether than each member of the
antenna is '"'connected' to every
other member by virtue of the
fact that the antenna is a
mechanical assembly of parts.
Note that the Blonder et al
strain relief 2' is integral
with insulator 2 while in the
JFD antenna the strain relief
member is spaced from the menm-
ber mounting the transmission
line connecting terminals.,

YES

YES.

YES.

“NO

YES

NO

There is no rigid insulating
means other than ¢laim element
5 in the region where the
antenna mounts to the mast.,

T NO

N

The vertical distance (center-
to-center) between the longi-
tudinal conductors is 2 3/4
inches while the spacing
(center-to-center) between the

successive points in the region

of the sheet metal teceth is le
than 1 3/4 inches, : >3

CL_SERIES

| leveciovo

JFD CHART 2B
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3,259,004

_lconduétprs 1, 1! (red)

* CHART SHOWING WHEREIN ELENENTS OF CLAIN 5
OF BLONDER ET AL PATENT 3,259,90h
ARE NOT FOUND IN JFD STRUCTURES

ELEMENT.
No

© L ELEMENTS OF CLAIM S
~ "BLONDER ET AL PATENT 3,250,904

IS ELEMENT
FOUND IN
LPV-UCL?

.Ar antenna for operation over a predetermined

frequency band, having, in combination,

| YES-

a pair or rigid longitudinal conductors held
spaced a predetermined vertical distance
apart in a vertical plane,

1

I

first. 'dipole elements r—1

first and second pluralities of dipele ele~

ments Yying in correspoading first and second
" wertically spaced horizontal planes contain-

ing the respective conductors,

YES

YES

$-11, (brown)and second
dipole elements 5'-11°
{yellow)

2

the diptle elements extending from opposite

| 'sides 6f and ‘transversely at an angle to each

conductor at successive points therealong with
dipole elements connected to one conductor

. extending in opposite directionm to the
~corresponding dipolec elements of the other cond
ductor,

YES®

loops 17" and 17''
(dark blue) at ends of

B

the length of the dipole elements siccessively
increasing from one end of the conductors
towards the other end thereof,

VES

conductors 1 and 1'

means for:connecting a parallel-wire trans-
mission line to the said onc end of the con-
ductors,

YES

The strain relief member is re-
mote from the insulating mem-
ber mounting the terminals to
which the transmission line
connects, Hence, the strain
relief and insulating members
are no more comnected to-
gether than each member of the
antenna is Mconnected™ to every
other member by virtue of the
fact that the antenna is a
mechanical assembly of parts.
Note that the Blender et al
strain relief 2' 'is integral
with insulator 2 while in the
JFD antenna the strain relief
member is spaced from the mem-
ber mounting the transmission
1line connecting terminals.

upper part of insuiator

2. (orange) I

rigiq insulating means securing the said con-
necting means mechanically in spaced-apart
relation ’ '

lower part 2' {green)
of insulator 2 .

4A

and connected with means for supporting the
transmission line near the said one end,

YES.

straps 16, 12, 10%', 121
({purple)

ln&.means for mounting the antenna at a
region of the said conductors remote from
the said one end,

NO ]

| fuzrther rigid insulating means Being provided

for securing the said longitudinal conductors

mechanically .in rigid spaced-apart relation
near the said region,

No -

[;;sulator 4 (1ight queﬂ

JFD CHARTS 2A-2E

the said vertical distance being less thén e
the distance between the said sﬁccessive
points and less than the wavelengths of the
said band, ;

NO

NO

No, for Models LPV-UCL 18,
22, 26 since each is m9un§ed
adjacent to the transmission
1ine connecting peoiats.

bPetailed explanation_depepds
upon the interpretation given

)} by B-T.

The vertical distance (center-
to-center) between the longl-
tudinal cenductors is 2 3/4
inches while in each instance
the spacing'(center—t9-cen?er)
between successive peints 1s
less than 1 3/4 inches.

JFD CHART 2A






