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Statement of the case.

5 A. CHANDLER, APPELLANT,
5.

G. Lapp, JR., APPELLEE,
.

REED, APPELLEE. INTERFERENCE.

CE OF THE OFFICE—PATENTABILITY OF THE 1880k.—The
Office in determining the patentability of the invention
ence is declared is a proper one, and should be strictly

TRUMENT CAPABLE OF A NEW UsE.—When there is a palpable
construction—ns in the substitution of an entire gradunted
d ed semi-circle in a pendulum level—which is shown to
ment for use in situations where the old form of instru-
ot be used, there is a patentable invention.
Uity —The fact that the difference of construction is only
play on rare occasions is no sufficient reason to deny the
invention.
necessary that the utility should be great; it is sufficient
is an improvement at all. If it is of a different construc-
articles of the same kind, and of any use, that is suffi-
not come into general use.
E—PATENTABILITY.— Although an invention has not been
practical use, yet if it appear to be capable of being so
il be sufficient to entitle the party to a patent.
ON—REASONABLE DILIGENCE.—He who invents first shall
right, if he is using reasonable diligence in adapting and
invention, although the second inventor has in fact per-
me and reduced it to practice in positive form. (Reed v
ry, 590.)

Ly J., District of Columbia, March, 1857,)
STATEMENT OF THE CASE.

on of the patentability of Chandler's device was
the Commissioner in his reply to the reasons of
discussion upon this subject will be readily under-
nice to the subjoined cuts, showing Chandler's
el patented to M. Georges, figured in the Brevet
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d'Invention, first series, vol. 52, p. 16, (plates,) which was pring,
pally relied upon by the Commissioner as an anticipation of
Chandler’s alleged invention.
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Chandler's Level.

In Chandler’s level, a graduated circle with a rotating pointer
or index finger Z is placed on one of the sides of the stock and
wholly within the faces of the level, so that either the top or
bottom face of the instrument can be applied to the surface to be
tested. By this arrangement the index can be caused to & e
front or back, as circumstances require, by simply turning the
level on its longitudinal axis. '

In the level figured in the Brevet d'Invention, the pend
is hinged near the upper face of the instrument, and sweeps ©
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-circle, so that the bottom face of the level must
plied to the surface whose inclination is to be
was contended in behalf of Chandler that by
difference in construction and arrangement his
‘be used to greater advantage and under circum-
it would be impossible to use Georges' device.
n of the increased capacity of the instrument, a
ed where the level is placed in a confined space,
inot be removed, and within which it cannot be
d for end. If, now, the spectator is at the back
there will be no way in which he can obtain a
on the Georges device so as to take the inclina-
case of Chandler’s device, however, he may apply
of the instrument to the surface by turning the
n its longitudinal axis, thus bringing the index to
to be visible to him in that position. The Com-
ended that the circumstances supposed had no
practice ; or, in other words, that they would so
they could not affect the essential identity of the
arily used. He further contended that the claim
y event properly limited to express the difference
this example.
s of the case, the Commissioner contended that,
anding of the restricted nature of the invention,
d to show with sufficient clearness that Chandler
the time he made his sketch 4, upon which he
F his invention, the feature of novelty. The sketch
as substantially as here represented,

Chandler's Sketeh A"
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The Commissioner contended that this sketch does not necps.
sarily show that Chandler had an entire graduated circle to pa
used as he now claims. There are only three graduation markg
upon the sketch, and the Commissioner described a variety of
ways in which such an instrument might be used without invely.
ing the idea of the present invention. He noticed the fact, alsg,
that the circle is eccentric to the sides, and that the index would
extend below the face if the instrument were reversed. add's
patented level had other features of construction which rendered
it independently patentable in the opinion of the Commissioner,
The patent subsequently issued to Chandler, in accordance with
the decision of April 14th, 1857, No. 17,023. The patent to
Ladd was granted April gth, 1850, No. 7263.

MorsEeLL, J. £

On the 3oth of September, 1851, the above-named Thomas A,
Chandler filed his petition and schedule. The amended specifi-
cation is dated the 27th day of May, 1852. It contains a full and
particular description of the invention, and states the claim as
follows: ** What I claim is the combination of an entire grads
uated circle, provided with a pendulum and index, with the two.
parallel sides of the level stock, whereby I am enabled to apply
either side of said stock to the surface whose direction is to be
ascertained, and at the same time have the index facing the oper-
ator in whatever position he may be placed. I do not claim the -
level stock with its opposite sides parallel, nor the graduﬂtﬁﬁ
indicating circle or dial, nor the indicator with two horizontal and
one vertical pointer, nor the knife edge bearing upon which the:
indicator and pendulum are mounted, nor the pendulum, becausé
separately and for other purposes they are well known ; but they’
have never before been combined to form a level, nor has a level
of any kind ever before been made capable of performing ¢
functions of this combination. Therefore, I claim the level com=
posed of the before-enumerated parts, in combination, whereb¥s
among other things, either edge of the instrument may be usts
uppermost with its face or dial towards the operator, and Wi%%
any two of the pointers are screened from sight by an intervenifs
body, the third will indicate the inclination of the surface to W v
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is applied, and the angles at the head and foot of
‘indicated at the same time.”
were afterwards declared with the patented claim
liam G. Ladd, Jr., and with the claim of Samuel
dd's claim, as appears from his specification, is in
: ““What I claim as my invention, and desire
d to me by letters-patent, is a level for determining a
| perpendicular line and the inclination of any slope
constructed substantially as hereinabove set forth—
low cylindrical vessel or a tube in the shape of
half filled with quicksilver, or other liquid, in com-
graduated annular dial, whether a floating needle
used or not, the whole arrangement being sub-
einabove set forth.”” Patented April gth, 1850,
of deciding said issue made by the said interfer-
parties were allowed to take testimony, upon the
the Commissioner, on consideration thereof, on
v, 1853, decided as follows: * This case came up
the 17th instant. The claim of said Chandler and
imbination of an entire graduated circle, furnished
m and index, with the two parallel sides of the
Jn examination of the evidence produced on the
handler to show that the said improvement was
_enrly as the year 1840, it is found that the grad-
circle was not made to appear in that evidence, and
, the invention of the combination claimed, of which
1 is an essential element, is not proved therein.
the part of said Reed being unaccompanied
otice to the other parties of the time and place of
e, as required by the rules prescribed in such
arily excluded. On the part of said Ladd, no
h produced. By the records of this Office, it
e application of the said Ladd for his patent—the
OF a level containing the equivalent of the combina-
by the said Chandler and Reed—was filed on the 1st
i, 1850 ; that the application of the said Chandler
3oth day of September, 1851, and that the orig-
n of said Reed, of which his present application is a
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renewal, was filed on the 3oth day of December, 1851. In view,
therefore, of the evidence before the Office, the priority of invep.
tion as between the parties to this interference is hereby awardeq
to the said William G. Ladd, Jr."”

From this decision the said Thomas A. Chandler hath ap.
pealed as aforesaid and hath filed his reasons of appeal. The
first of which is because upon the examination of the said appli-
cation it does not appear that the improved pendulum leve],
claimed by this applicant as his invention, had been invented or
discovered by any other person in this country prior to the
invention thereof by him, or that it had been patented or de-
scribed in any printed publication in this or in any foreign
country, or had been in public use or on sale with this applicant's
consent or allowance prior to the date of his said application, or
that the said invention is not useful and valuable. Second. Be-
cause the level of William G. Ladd, Jr., was invented subsequent
to that of this applicant, as is shown by the testimony in the case,
and the Honorable Commissioner therefore erred in ascribing to
said Ladd the priority of invention. Third. Because it fully
appears from the testimony that the invention of this applicant
was anterior to that of Samuel Reed, and the Honorable Com-
missioner therefore erred in deciding priority of invention in favor
of Reed. Fourth. Because no pendulum level known prior to
the date of this applicant’s invention possesses all the advantages
or is capable of performing all the functions of his level.

In the Commissioner’s report dated sth January, 1857, after the
reasons of appeal in this case were filed, he says: ‘‘For the rea
sons of decision in this case, the Office will refer to the accompa-
nying copies of letters addressed to the applicant, such only being
copied as are deemed sufficient to give all the groupds assi
by the Commissioner for his decision. Little need be said her¢
in addition to what has been said in these letters, the coplts
which are made a part of this document. I will only add heré
the suggestion that the reason which may fairly be assigned why
in the level referred to in the Brevets d’Invention more than &
semi-circle was not used was that the maker saw that the inst''"
ment would conveniently do all that was required of it without it
In fact, the first question that always arises in getting UpP any
instrument of the class is, How long an arc do I want?—do In
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circle ?>—or, can I do with only a portion of it, and what
If these questions are not formally stated and dwelt
are still practically and in effect necessarily asked and
In the old plumb-line quadrant of altitude, they
the adoption of a quarter of a circumference. In the
| in the Brevets d’Invention, for good reasons half the
_ee was used, and for «\tn:gu'.'ﬂl].ar good reasons the other
t used. In this point of view, the greater or less exten-
' gmduated arc upon the rectangular level stock, as in
ments of the general class, seems to the Office to be
atter for the exercise mere]y of arbitrary choice and
, not involving any new invention. It will be seen that
official letters here copied proceeds on the supposition
] in Rees' Cyclopadia had been referred to in a former
Office. This was an oversight—the one really
being that in the Brevets d'Invention ; and that part
ument which is not appropriate to the last mentioned is
ial importance, though it would be regarded as having
in the absence of the closer reference given. The
oner desires that this, and the letters to which he refers
all be taken for his reasons of the decision.”’ The
 declares that it shall be the duty of the Commissioner
€ the judge the grounds of his decision, fully set forth
, touching all the points involved by the reasons of
which the revision shall be confined. The irregularity
rse which it is desired thus to be pursued will at once
d by the Commissioner to be something more than
I have, however, examined the letters and their
point of novelty, as far as it is understood to be in
connection with any part of the issue, which is as
inder any circumstances ought to be here noticed.
pendency of the application, the various objections
: of them were stated and insisted on by the Com-

It seems, however, to have resulted, on the 24th May,
tbmitting the matter in controversy to the examination
Xaminers, two of whom reported in favor of a claim
the amendment and disclaimer suggested, which
irds substantially adopted by the appellant. The
interference followed shortly afterwards in these
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words: ‘‘In the matter of your [Chandler's] pendulum Jey
feature in question covered by your claim has been dec
be patentable, and on the 18th instant notice was given tg ¢
party who filed the rejected application mentioned.” This deg
ion as to the patentability of the invention has always, in i
practical course of the Office, been pursued before declaring .
interference and putting the parties to the trouble and e;
. of obtaining proof; and certainly it was reasonable and
and the decision should be with a deliberation becg '
subsequent important step necessarily to be taken by the part
to maintain their claims to priority of invention. There are a fi
letters subsequent to this event. The only one which it is
tant to mention is the one of the 22d of January, 1853, whit
awards priority of invention to William G. Ladd, Jr. It
cult to understand what the Commissioner meant by the
of 11th of February, 1853. It seems to consider the patentabil
of the claim still open. :
Upon this state of the case, according to notice duly giv
of the time and place of hearing, the Commissioner laid belg
the judge his decision and reply to the reasons of appeal, W
the said reasons of appeal and the original papers and the @
dence in the cause ; on which occasion, an examiner appeare
behalf of the Office, and the appellant by his attorney; and
purpose of explaining the nature of the said invention, Mr. La
and Mr. Baldwin, two of the examiners of the Office aforesal
were examined on oath before me; which evidence Oﬂl
examination was reduced to writing, and will be sent
decision. The parts only which are deemed most ma 1
be here stated. Mr. Lane, in defining the term ‘‘graduates
says: ‘‘It is a general term, used to signify the dividing of 2
into parts which can be read off”” He states what he cd
to be the difference between the graduated semi—circ}ﬂ Vo
entire graduated circle; that the difference of function
latter is not of such importance, especially when consIGE="
connection with the obvious nature of the means of prodts
it, as to constitute more than a colorable difference. His 470
to the eleventh interrogatory is: ‘‘Both levels are in
box; it is equally difficult to get both out into the air; e
fact about applying the level is partly owing to the fact
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uated circle and the other only a graduated
artly to the fact that they are boxed up so that
out.” The substance of the same question
fifteenth interrogatory. In answer, he says
terial difference.
g next examined, is asked to state the principle
answers : ‘‘ The principle of operation is the
each will determine the inclination of a plane,
e pendulum the degree of inclination on a
the instrument, with the entire circle grad-
ow to the operator occupying one position the
on, while the semi-circle must be reversed in
clination of the same planes—the two opposite
for example, and to see this registration the
compelled to change his position, or the oper-
d to reverse the ends of the level in the case
d in some positions, where the level would be
be found impossible, as, for example, in a shaft
SWer to a question propounded for the purpose,
e invention of the entire graduated circle made
erative, where the instrument with the semi-
it would seem to present a patentable inven-
on; and even if it operated better in some par-
hers, the graduated circle, or an improvement
the specific purpose to which the improved
l, might also be patentable.”” To a question
‘purpose, he answers : ‘* The model of Samuel
0 to have contemplated the use of the opposite
as parallel planes, but to have used sights on
ne the plane for long distances. If he did
use of his instrument, it is the same invention
of Chandler, with the exception of the sub-
curial indicator for the pendulum. In William
tent this instrument is substantially the same as
I of these cases would properly embrace the
tituting the first clause of Chandler’s claim.
5 Eames does not involve the invention claimed
claim. Mr. George's level is limited to the
of course not operate under all circumstances
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like that of either of those having an entire graduated circle, for
the reasons given in my first answer.”" He is asked: '‘Plegga
examine the drawing marked Exhibit A’ and annexed to the
deposition of M. L. Dunlop, and state whether it represents the
combination claimed by the appellant in his first claim.” Answer.
“ The drawing represents a level having parallel sides, and a circle
graduated by a marked division into parts—three of which indj-
cate quarters of the circle—and a pendulum indicator, and of
course it involves the combination embraced in the first clause of
Chandler’s claim."’

Written arguments were made by the counsel for the appellant
and on the part of the Office, and the case was submitted.

Regularly, and according to the usual practice, the only ques-
tion which the present issue would present on this appeal, as
arising before the Commissioner, would be that of priority. The
argument before me on behalf of the Commissioner is on two
grounds: First. That the invention as claimed is not patentable,
for want of invention. Secondly. Because of priority in William
G. Ladd, Jr.

The first reason of appeal involves the consideration of the
question under the first head. Itis in proof that the construc-
tion of the appellant’s level is different, and capable of performing
functions of which no level known to the Commissioner was capa-
ble. This does not seem to be denied ; but it is contended that
this difference is not invention ; that it is formal, not substantial;
merely colorable. The argument of the Commissioner seems t0
be intended to show that the objections are sustained.

The Commissioner takes the position that the Office has stated
that the level with the graduated semi-circle, the other elements
of the combination being the same, enables the operator to meas
ure the angle of inclination of any surface with the index facing
him, in whatever position he may be placed. This, in point of
fact, seems to be inconsistent with what Mr. Lane, the examinely
has said in his testimony as a witness, in which he says that
two levels in all respects precisely alike, except that one has @
semi-circle and the other an entire circle, the one with the circle
can be applied to a given surface in a given place with the index
facing towards the operator, so that he may see whether or not the




CHANDLER V. LADD. 503

Opinion of the court.

; and the other level with the semi-circle cannot be

osition is that the appellant’s description of his
set forth the particular functions of the level, or
that it refers to aught else than a definition of the
bilities of the level in regard to the variety of posi-
me; that it does not refer to the application of
- obstacles or confinement, since, certainly, obsta-
dily be contrived to prevent its application to a
The conclusion to which the Commissioner comes
: “‘It is certainly fair to apply the same rule of
n to the language which the Office has employed to
ent to which the level with a graduated semi-circle
assuming different relative positions.”” To make
ore clear, the Commissioner has given a very full
- He says: '" The difference between the two levels
letely defined by this language, when taken in con-
was intended to be, with that of the claim, as also it
ement made by Mr. Lane before the court; and this
distinction between the two levels, so defined by the
nt to which, without obstruction, they are capable of
erent relative positions,” he says: “ I will for greater
ll A; and aside from the question of the meaning of
age of the Office, it is plain now what is meant by A.
er point arises, and that is the advantage which the
entire graduated circle has, by virtue of the differ-
 principal element of which difference, as defined in the
it can be applied, supposing no obstruction, with either
ck to the surface) over the level with the graduated
hen we come to have the level confined in a space
instance) from which it cannot readily be taken out,
it has so little room that it cannot be turned end for
special occasion of this kind I will call B. Now, the
hich arises out of A when the occasion B occurs is
nd the Office is by no means disposed to ignore it,
B to have a real existence. * * * If the occasion
0 a material extent a real existence in practice, it shall
portance to A ; but if B do not have a real existence in
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practice, and is only a fictitious occasion, then A shall not
importance from it."’

The point of the argument thus far appears to be for
pose of showing, by a construction fairly applicable to both Je
(for the reasons stated by him,) that in giving the descri
and definitions at the various times when he has been called
to do so, he has been entirely consistent as to the semj
intending to mean a limitation of its application to in
without obstruction. I have stated this part of the argu
with any view to criticise it, but to show that a due resp
been paid to it. As to the question to which the Commi
considers himself finally brought—'* that the feature of the
tion in its combination is not real, but fictitious, beca
known in fact in practice; that the occasion has not a
actual practice; and that it would not occur once in the
of one level in a hundred or a thousand”—and as to the
to the instance of the aqueduct and tunnel, the principles inve
in this part of the argument cannot be acceded to. '

The fact of the difference of which the invention consis
certainly not fictitious. It has been looked upon ; it has oe
demonstration ; nay, it has been admitted by the Commi
and although it may not be an ordinary occurrence, that
required to be so used, yet, even if used in the admitted
instance, that would be no sufficient reason to deny useful in
tion. So with respect to the little difficulty a skillful worl
would have in making it, one thing is certain—it never has
made or used in its present combination; and why, therel
it not a useful invention? The Commissioner himself on a
occasion, and some of the examiners, have said the fes
patentable ; and the able Examiner Baldwin has fully examt
it, and has pronounced it, under the circumstances stated by
to be patentable. And now I will state a rule of patent
which directly, in my judgment, bears on the case. In
mon’s Law of Patents, page 23, section 4, quoting ff?m_
Alderson’s opinion in the case of Morgan . Seward, it 15
““It is not necessary that the utility should be great; it is
cient if the invention is an improvement at all. If it 15 9%
ferent construction from former articles of the same kind: g
any use, that is sufficient. If a new description of steam==&
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other engines would not answer, that would
d not be likely to come into general use.”
to run on all-fours with the case before me,
thinking that it may satisfy the Commissioner
error on this point. There is still another
s point, to be found in Curtis on Patents,
(foot note)—a decision of Mr. Justice Nelson
¢ Jagger—in which the judge says: “To
is not necessary that the thing should be the
if the use for which it was intended is prac-
t to sustain it as a useful invention.”” [
, that the law is well settled that, although
been reduced to actual practical use, yet if
ble of being so reduced, it will be sufficient
posing) to entitle the party to a patent.

ins to consider the question of priority of
appellant and Ladd and Reed. With respect
d no testimony legally, and therefore he
out of the question. With respect to the other
‘he can carry his invention back only to the
cification on the 1st day of February, 1850.
the testimony, it will be proper to notice the
ndler, in which he states that he had relied
ny of Calvin D. Bristol, late of the county of
 substantiate his claim to said improvement in
i dispensation of Providence, the said Bristol
the month of September last past, and in con-
er the necessity of relying upon the testimony
0 during the years 1837, 1838, and 1839 was
ntractors, Messrs. Hugunin & Brown, on the
canal, where his said improvement was first
_frequently on the work and familiar with the
‘the year 1840, after he had retired from the
of the work, and is now acting justice of the
county of Cook. He has carefully examined
Exhibit ““A,"* drawn by the said M. L. Dunlop,
Tepresent his said improvement in pendulum
Pén sketch is substantially a correct representation
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of a level constructed by him for the purpose of leveling the drjj).
ing-machines on the works of said Brown in the year 1840.

The deposition of said M. L. Dunlop, which appears to haye
been regularly taken 22d of December, 1852, is as follows: That
during the years 1837, 1838, and 1839, he was principal clerk for
Messrs. Hugunin & Brown, contractors on the Illinois ang
Michigan Canal, at Rupotors, Illinois; that he was familiar with
all the machinery used in their said work ; he became acquainted
with Thomas A. Chandler, the preceding deponent, in the fall gf
1837, and the said Chandler was machinist and superintendent
of the mechanical department in said work most of the time,
until the deponent left the work in the month of September, 1839;
and after that time, and during the year 1840, he was frequently
on the work aforesaid, and frequently saw the said level as claimed
to have been constructed by the said Thomas A. Chandler, of
which the pen sketch annexed, marked Exhibit “A,"" is a correct
representation of said level as was used by the said Chandler to
level the drilling-machines on said work—J/ # P being arms or
pointers, C the circle. The stock was made of wood, while the
pin and pointers were of iron. He understood at the time that
said Chandler was the maker and inventor of said level, and that
he fully believes that such is the fact. He was knowing to C. D.
Bristol having charge of one of the drilling-machines on which
said levels were placed. It is generally understood that the said
Bristol died of cholera at his residence in Dupage county during
the month of September last.

The decision on the subject of the evidence, as before stated, is
placed upon the ground that the graduation of the circle was
not made to appear in the evidence; and the rule which he, the
Commissioner, says in his argument should be adopted is that
the testimony on the part of Chandler ought to exhibit the most
unequivocal proof that in the level described therein he had the
difference A distinctly in view before the grant of a patent woul
be proper. Such proof, on a careful examination of the testimonys
is clearly wanting. And this very rigid rule should be ado
because of the peculiarity of the case in this particular—that grants
ing the patent for the appellant’s claim might have the effect
restraining Ladd from the right of making and selling his 1€V€>

Now, in this, I think the Commissioner is mistaken, becaus€ it
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principle of law that after the Commissioner has
nt, and delivered it, nothing he can do afterwards
patentee’s rights under the patent. Ladd is a
n, Ladd is in the issue against the appellee, and,
- notified, has failed to take any testimony, or even
1d cross-examine the witness ; nor does it appear that
the Commissioner—certainly not before the judge—
- denying the sufficiency of the evidence on that or
[ the various grounds stated by the Commissioner.
(not to say the legal but) the common-sense infer-
1, as before said, the act of the Commissioner cannot
s title under the patent, but the rejection against the
uld be fatal. Again, it appears from his affidavit that
protracted investigation in this case he lost by death
sipal witness. Further, Ladd's title, which it is admitted
carried back to the time of filing his petition, which
' y recent, is supported by only his own oath, and
e patent, is prima-facie evidence only of his right,
 repelled by a greater weight of evidence, whether
the original order or otherwise.
vidence than the nature of the case will admit of cught
ired. The evidence in its nature as to this partic-
§ not so much for the purpose of showing that the
wing the invention was perfected and matured, as
‘the particular periods of the conception of the idea
invention, and showing that it was then known.
ig and maturing the instrument, by which it could be
tice, he had a right to make his experiments, if
ven for a greater length of time than taken in this
_iﬁling his petition and specification, which, when
have relation back, so as to protect his priority.
lar case of Reed wz. Cutter, 1 Story, 590, the
- patentee suing for an infringement of his patent,
the court, among other things, decides as follows :
of the fifteenth section now under consideration
v that right, by pmviding that in such cases he
rst shall have the prior right, if he is using reason-
in adaptmg and perfecting the same, although the
tor has in fact perfected the same and reduced the
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same to practice in a positive form. It thus gives full effect tq
the well-known maxim, that he has the better right who is prig,
in point of time, namely, in making the discovery or invention

In this case the evidence offered in defense to show another tg
be the prior inventor was evidence in its character tending o
prove the fact of prior invention, because it might be deemed
sufficient by the jury. [ trust I have thus shown that if the
evidence would be sufficient, were it as an original question, jt
certainly ought to be so considered in this case ; and then [ haye
the concession of the Commissioner that it would be deemed
sufficiently suggestive to the mechanic or instrument-maker of
any such pendulum level as that, for instance, in the Brevets
d'Invention. “ In other words, the Office would say, as an original
question, that it was sufficiently suggestive of a pendulum level
in general.”

The subject has been placed upon still stronger grounds—that
the evidence does show unequivocally the entire graduated
circle, and instances of the practical use of the instrument success-
fully. That the instrument about which the witness testified, and
a rough sketch of which he gave, had been in useful operation
for some time, is positively proved.

As to the meaning of the term “‘graduated,”” Craig's Etymo-
logical, Technological, and Pronouncing Dictionary is referred to,
which gives it this definition: *‘To mark with degrees, regular
intervals, or divisions.” It is contended in argument that Mr
Lane admits that the circle in Exhibit ‘*A’’ is marked off into
divisions by three marks (the fourth mark being screened from
view behind the pendulum). It is plainly to be seen that it is
and it is thence concluded that, according to said definition,
Chandler's original level did contain the feature of an entire
uated circle, - The Commissioner in his argument says that theré
is no proof to show that the sides of the pendulum bar were
adjusted, so that the mean of their two readings would give a €0
rect result. He says further: *“This, then, is a level that mam®
festly presents no idea of using it with either side up; that 5
with either side applied to the surface whose direction is t© bes
ascertained.”” The Commissioner, in respect to this, is mistakef
as to the facts. The Exhibit ‘A’ represents the two pard’™
sides of the level stock. This is plainly shown by ins
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asurement, and demonstrated by a model level made
= with that sketch, and now before me. And it very
‘shows, also, that it can be used with either side up ;
 either side applied to the surface whose direction is
ed. This error in point of fact no doubt contributed
ee to the incorrect conclusion of the Commissioner’s
his most important point of evidence, which would
oided if at the time of writing this part of the argu-
tch had been before him. To show more clearly
h sketch made by the witness, and a part of his
| not been duly appreciated by the Commissioner,
mony of Mr. Examiner Baldwin, hereinbefore recited,
of which I will here again repeat. He says: **The
it ‘A’ of Chandler’s testimony represents a level
sides and a circle graduated by a marked division
ee of which indicate quarters of the circle), and a
adicator, and of course it involves the combination
the first clause of Chandler's claim.”’ And if I may
in to repeat another part of the testimony of the
examiner as to the points of novelty and patent-
claim in this case, having before him the various
d in this case, with the graduated circles and semi-
ively, he said both were alike as related to the
ple upon which their operation depends—that is,
the indicator under the influence of gravitation—
and graduated circle are turned to accommodate
0 the varied surfaces whose inclination is to be

* views which have been taken, I think the testimony
the priority of the appellant in his claim aforesaid.
whole case, I think the invention aforesaid patent-
t the decision of the Commissioner in this case is
d ought to be reversed.

W #son, for the appellant.
1S Lane and Baldwin, for the Commissioner.



	MacArthurs_Patent_Cases_0507w.jpg
	MacArthurs_Patent_Cases_0508w.jpg
	MacArthurs_Patent_Cases_0509w.jpg
	MacArthurs_Patent_Cases_0510w.jpg
	MacArthurs_Patent_Cases_0511w.jpg
	MacArthurs_Patent_Cases_0512w.jpg
	MacArthurs_Patent_Cases_0513w.jpg
	MacArthurs_Patent_Cases_0514w.jpg
	MacArthurs_Patent_Cases_0515w.jpg
	MacArthurs_Patent_Cases_0516w.jpg
	MacArthurs_Patent_Cases_0517w.jpg
	MacArthurs_Patent_Cases_0518w.jpg
	MacArthurs_Patent_Cases_0519w.jpg
	MacArthurs_Patent_Cases_0520w.jpg
	MacArthurs_Patent_Cases_0521w.jpg
	MacArthurs_Patent_Cases_0522w.jpg
	MacArthurs_Patent_Cases_0523w.jpg

