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49.36.020

Employer’s obligatfon to make contri-
butions to joint labor-management
trust, created pursuant to Labor Man-
agement Relations Act of 1947 (29 U.S.
C.A. § 186), 1s determined solely by the
language of the written agreement be-
tween the employer and the employee
representative, Western Washington
Laborers-Emp, Health & 8ec. Trust
Fund v Merlino (1981) 29 Wn App 251,
627 P24 1346. :

LABOR REGULATIONS

Relations Act of 1947 (29 U.B.C.A. §
186), -must present - proof showing em-
ployer’s obligation to make contribu-
tiona for covered employees conforms to
specific terms of agreement between
employer and employee representative,
since employer contributions unauthor-
ized by the parties’ agreement.are un-
lawful. Western Washnigton Labor-
ers-Emp. Health & Sec. Trust Fund v
Merlino (1981) 29-'Wn App 251, 627 P2d

Joint - labor-management trust fund, 1348,

" created pursuant to Labor Management

49.36.030 Prosecutions prohibited

Under RCW 49.36, which deals with
labor unions in general, reasonable con-
tact with workers by a union represen-
tative for any lawful purpose is an ac-

tivity protected from prosecution.
State v Fox (1973) 82 Wn 24 289, 510
P2da 230.

CHAPTER 49.44—VIOLATIONS—PROHIBITED PRACTICES

Blind or handicapped persons, discriminating against in public employment:

RCWA 70.84.080.

‘49.44.010 Blacklisting-—Penalty
56 Wn LR .1 (1980-81) (theory of rights for the employment relation.
Brousseau).

Robert

‘49.44.030 Labor representative recelving bribe
1 ALR3d 1350 (validity and construction of statutes punishing commercial bribery).

49.44.070 Grafting by employee
1 ALR3d 1360 (validity and construction of statutes punishing commercial bribery).

49.44.090 Unfair practices in employment because of age of em.
-ployee or applicant—Exceptions

The unfair practice of age discrimina- Where trial court in discrimination

tion prohibited by RCWA 49.60.180 is case entered finding that plalntiff was

limited by the provisions of RCWA 49.- not terminated because of age but be-

44.090 to that class of workers ages 40 to cause of work performance, and plain-

66. Gross v Lynnwood (1978) 90 Wn 2@  tiff did not assign error to such finding,

396, 583 P2d 1197. it became a verity on appeal. Curtis v
Clark (1381) 29 Wn App 967, 632 P2d 58.

49.44.120 Requiring lie detector tests

It shall be unlawful for any person, firm, corporation or the state of
Washington, its political subdivisions or municipal corporations to require
any employee or prospective employee to take or be subjected to any le
detector or similar tests as a condition of employment or continued employ-
ment: Provided, That this section shall not apply to persons making initial
application for employment with any law enforcement agency: Provided
further, That this section shall not apply to either the initial application for
employment or continued employment of persons who dispense controlled sub-
stances as defined in chapter 69.50 RCW, or to persons in sensitive positions

64 _
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49.44.140

directly involving national sccurity, or to persons in the ficld of public law
enforcement who are seeking promotion to a rank of captain or higher.

LABOR REGULATIONS

[Added by Laws 1985 ch 152 § 1; Amended by Laws 1973 ch 145 § 1.]
8 Gonzaga LR 190 (disciplining or discharging police officer for nmaa_.l to sub-

mit to polygraph test).
CJS Master and Servant §§ 14 et seq.’

47 Wn LR 73 (right of privacy, and prospective employee—need to restrict poly-

graph and personality testing).

Key Number Digests:

Police officer may be required to sub-
mit to polygsraph test under penalty of
dismissal for refusal, when authorities
investigating serfous and notorious al-
legations of police misconduct or cor-

Labor Relations @&=7.

necessary to use device as investigatory
tool to teat dependability of prior an-
swers of suspected officers to questions
specifically, narrowly, and directly re-
lated to performance of their officlal

duties. Seattle Police Officers’ Guild v
Seattle (1972) 80 Wn 24 307, 494 P24 485.

ruption conclude, In exercise of pru-
dent Jjudgment, that it is reasonably

49.44.130 Penalty

Any person violating the provisions of RCW 49.44.120 shail be guilty
of a gross misdemeanor. [Added by Laws 1965 ch 152 § 2.}

49.44.140 Requiring assignment of employee’s rights to inventions
—~Conditions

(1) A provision In an employment agrecment which provides that an em-
ployee shall assign or offer to assign any of the employee’s rights in an in-
vention to the employer does not apply to an invention for which no equip-
ment, supplies, facilities, or trade secret information of the employer was
used .and which was developed entirely on the employee’s own time, unless
(a) the invention relates (i) directly to the business of the employer, or (if)
to the employer’s actual or demonstrably anticipated research or development,
or (b) the invention results from any work performed by the employee for the
employer. Any provision which purports to apply to such an Invention is to
that extent against the public policy of this state and is to that extent vold
and unenforceable.

(2) An employer shall not require a provision made void and unénforceable
by subsection (1) of this section as a condition of employment or continulng
employment.

(3) If an employment agreement entered into after September 1, 1979,
contains a provision requiring the employee to assign any of the employ-
ee’s rights in any Invention to the employer, the employer must also, at the
time the agreement Is made, provide a written notification to the employee
that the agreement does not apply to an invention for which no equipment,
supplies, tacility, or trade srecret information of the employer was used and
which was developed entirely on the employee’s own time, unless (a) the in-
vention relates (i) directly to the business of the employer, or (Ii) to the em-
ployer’s actual or demonstrably anticipated research or development, or (b)
the invention results from any work performed by the employee for the em-
ployer.

{Added by Laws 1st Ex Sess 1979 ch 177 § 2, effectlve September 1, 1979.)

CJS Master and Servant §§ 73, 74.

Key Number Digests: Master and Servant &62.

. 4 Wash.Code—3
A 65
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49.44.150 LABOR REGULATIONS ' :

49.44.150 Requiring assignment of employee’s rights to inventions—
Disclosure of inventions by employee K

Even though the employee meets the burden of proving the conditions spe-
cifled RCW 49.44140, the employee shall, at the time of employment
or thereafter, disclose all inventions being developed by the employee, for the
purpose of determining employer or employee rights. The employer or the
employee may disclose such inventions to the Department of Employment
Security, and the department shall maintain a record of such disclosures for
a minimum perlod of five years.

[Added by Laws 1st Ex Sess 1979 ch 177 § 3, effective September 1, 1979.]

CJS Master and Servant §§ 73, T4.

Key Number Digesta: Master and Servant =62,

CHAPTER 49.46—MINIMUM WAGE ACT

Ops Atty Gen 61-62 No. 108 (application of Minimum Wage and Hour Act to per-
sons employed by nonprofit agriculture falr association).

2 ALR Fed 637 (what contracts are subject to wage and hour regulations of
‘Walsh-Healey Act (41 USCS § 85)).

3 ALR Fed 675 (call or waiting time as working time within the minimum wage
and overtime provisions of the Fair Labor Standards Act (29 USCS §§ 206, 207)).

7 ALR Fed 155 (what are *‘goods’” within definition of ‘‘goods’ in § 3(1) of Fair
. Labor Standards Act (29 USCS § 203(1))).

7 ALR Fed 624 (what constitutes ‘‘retail or service establishment” within exemp-
tion stated in § 13(a)(2) and (4) of Fair Labor Standarda Act, as amended (29
‘USCS § 218(a)(2) and (4))).

10 ALR Fed 919 (removal from state court to Federal District Court of action
for wages under § 16(b) of Fair Labor Standards Act (29 USCS 5'216(b)))

Minimum Wage Act does not apply this state., Cooper v Baer (1962) 69 Wn
to ‘‘employments’ or services rendered 2d 763, 370 P24 871.
in violation of criminal statutes of .

49.46.010 Definitions
" As used in this chapter:

(1) “Director” means the dlirector of labor and industries;

(2) “Wage” means compensation due to an employee by reason of his em-
ployment, payable in legal tender of the United States or checks on banks
convertible into cash on demand at full face value, subject to such deductions,
charges, or allowances as may be permitted by regulations of the director
under RCW 49.46.050;

.(3) “Employ” includes to suffer.or to permit to work;

(4) “Employer” includes any individual, partnershlp, assoclation, corpora-
tion, business trust, or any person or group of persons acting directly or in-
;directly in _the interest of an employer in relation to an employee;

(5) “Employee” includes any individual employed by an employer but shall
not include:

(a) Any individual employed (i) on a farm, in the employ of any person, in
connection with the cultivation of the soll, or in connection with raising or
harvesting any agricultural or horticultural commeodity, including raising,
. shearing, feeding, caring for, training, and management of llvestock, bees,
poultry, and.furbearing animals and wildlife, or in the employ of the owner
or tenant or other operator of a farm in connection with the operation, man-
agement, conservation, improvement, or maintenance of such farm and its tools
and equipment; or (i) in packing, packaging, grading, storing or dellvering

66
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LABOR REGULATIONS 49.46.010

to storage, or to market or to a carrier for transportation to market, any agri-
cultural or horticultural commodity; and the exclusions from the term “em-
ployee” provided in this item shall not be deemed applicable with respect to
commercial canning, commercial freezing, or any other commercial processing,
or with respect to services performed In connection with the cultivation,
raising, harvesting, and processing of oysters or in connection with any agri-
cultural or horticultural commodity after its delivery to a terminal market
for distribution for consumption;

(b) Any individual employed in domestic service in or about a private home;

(c) Any individual employed in a bona fide executive, administrative, or pro-
fesslonal capacity or in the capacity of outside salesman (as such terms are
defined and delimited by regulations of the director: Provided however, That

such terms shall be defined and delimited by the state personnel board pur-
suant to chapter 41.08 RCW and the higher education personnel ‘board pursu-
ant to chapter 28B.16 RGW for employees employed under their respective
jurisdictions);

(d) Any individual engaged in the activitles of an educational, charitable,
religious, state or local governmental body or agency or nonprofit organiza-
tion where the employer-employee relationship does not in fact exist or where
the services are rendered to such organizations gratuitously: Provided, That
if such individual receives reimbursement in lieu of compensation for normally
incurred out-of-pocket expenses or receives a nominal amount of compensa-
tion per unit of voluntary service rendered, an employer-em). .oyee relationship
is deemed not to exist for the purpose of this sectlon or for purposes of mem-
bership or qualification in any state, local government or publicly supported
retirement system other than that provided under RCW 41.24;

(e) Any individual employed full time by any state or local governmental
body or agency who provides voluntary services but only with regard to the
provision of such voluntary services: Provided, That such voluntary services
and any compensation therefor shall not affect or add to qualification, en-
titlement or benefit rights under any state, local government or publicly sup-
ported retirement system other than that provided under RCW 41.24;

(f) Any newspaper vendor or carrier;

(8) Any carrler subject to regulation by Part 1 of the Interstate Commerce
Act;

(h) Any individual engaged in forest protection and fire preventlon activ-
ities;

(i) Any individual employed by &ny charitable institutlon charged with child
care responsibilities engaged primarily in the development of character or
citizenship or promoting health or physlcal fitness or providing or sponsoring
recreational opportunities or facllities for young people or members of the
armed forces of the United States;

(§) Any individual whose dutles require that he reside or sleep at the place
of his employment or who otherwise spends a substantial portion of his work
time subject to call, and not engaged in the performance of active dutles;

(k) Any resident, inmate, or patient of a state, county, or municipal cor-
rectional, detention, treatment or rehabllitative institution;

() Any individual who holds a public elective or appointive offlce of the
state, any county, city, town, municipai corporation or quasl municipal cor-
poration, political subdivision, or any instrumentality thereof, or any employee
of the state legislature;

(m) All vessei operating crews of the Wuhlngton state ferries operated by
the state highway commisafon;

(n) Any individual employed as a aeamn on a vessel other than an Amer-
ican vessel
.67
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APPENDIX 10

EGanadian Embusesy

Antbagsude du Gunudu

1746 Massachusetts Avenue N.W.
Washington, D.C. 20036-1985

4 October 1984

The Honourable

Robert N. Kastenmeier

United States House of
Representatives

Room 2232 RHOB

Washington, D.C. 20515

Dear Mr. Kastenmeier,

I am writing to you today
which you co-sponsored and and has
House. In particular, I have been
authorities to express our support
adopted in Section 107 of the Bill

regarding Bill H.R.6286
now been passed in the
asked by Canadian

for the approach you have
whereby the amendments to

process patent law would apply only to U.S. patents granted
on or after the date of enactment of the legislation.

This is not the approach taken in the Senate
companion Bill S.1535 which would apply the amendments to all

existing U.S.
future.

process patents as well as those issued in the
This would create problems for businesses in Canada

which have made substantial investments on the basis of

existing U.S.
U.S. markets.

law with a view to supplying the Canadian and

We very much appreciate that your proposal would not
change the rules in the middle of the game and we sincerely
hope that this will be the approach adopted during your final

deliberations with the Senate on

this measure.

Yours sincerely,

- - :fo—f/.'.s

Allan Gotlieb
Ambassador



CHAIRMAN

UNITED STATES INTERNATIONAL TRADE COMMISSION

WASHINGTON, D.C. 20438

March 8, 1984

Honorable Peter W. Rodino, Jr.
Chairman

Committee on the Judiciary
U.S. House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

Thank you for your letter of February 17, 1984, reguesting the views
of this Commission on H.R. 4526, a bill to amend title 35, United

States Code, with respect to use of patented inventions outside the
United States.

The U.S. International Trade Commission has no views to offer
regarding H.R. 4526 beyond noting that enactment of the proposed new
subsection (e) to 35 U.S.C. § 271 would create in title 35 a
provision analogous to 19 U.S.C. § 1337a curreatly administered by

the Commission.
Zigigéiéé;]ESEZ
1fred Eckes

Chairman
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COMMITTEE ON THE JUDICIARY
.S, Bouse of Representatiies
asyington, B.C. 20515

February 17, 1984

aeen

-

-
Mr. Alfred Eckes T

Chairman = T
U.S. International Trade Commission . &
701 E. St. N.W. . A
Washington, D.C. 20436 B co

RE:H.R. 4526

Dear Sir: )
Enclosed herewith are copies of the captioned
bill pending before this Committee.
1 shall appreciate your furnishing the Committee

with an expression of your views on the proposed leglslation..

Sincerely yours,

G

Peter W. Rodino, Jr.
Chairman

ec: Office of Management and Budget
Legislative Reference Division
Room 7201, NEOB
Washington, D.C. 20503
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"2 H, R. 4526

To amend title 35, United States Code, with respect to use of patented inventions
outside the United States.

IN THE HOUSE OF REPRESENTATIVES

NoveuBER 18, 1983
' Mr. KASTBNMEIER introduced the following bill; which was referred to the
e Committee on the Judiciary

To amend title 35, United States Code, with respect to use of
patented inventions outside the United States.

.~ Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That section 271 of title 35, United States Code, is amended
by adding at the end thereof the following new subsections:

“(¢) Whoever without suthority imports into or sells or
uses within the United States a product which is made in
another cbunt:rf by a process patented in the Ijnited States
shall be lisble as an infringer, if the product is made during

the term of such process patent.

© W 3 H O s W N =
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2
“(f) Whoever without authority supplies or causes to be
supplied in the United States the material components of a
patented invention, where such components are uncombined
in whole or in part, intending that such components will be
combined outside of the United States, and knowing that if

.such components were combined within the United States the

combination would be an iixfringement of the patent, shall be
liable as an infringer.”. |

" 8Ee. 2. Section 987 of title 385, United States Colie, is
amended by adding at the end thereof the following: ‘No

‘damages may be recovered for an infringement under section

271(e) of this title unless the infringer was on notice that the V
product was made by a prbcess patented in the United

States."._

.8kc. 3. .The amendments‘mn.de by this Act shall _appiyﬁ'
to any UnitedStates patent granted before the date of the
enactment of this Act-and to any United States patent grant-
ed on or after such date. |

) o
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e H.R. 4526

To amend title 35, United States Code, with respect to use of patented inventions
outside the United States.

IN THE HOUSE OF REPRESENTATIVES

Novexses 18, 1983

' Mr. KASTBNMBIES introduced the following bill; which was referred to the
- Committee on the Judiciary

——- - ABILL
To amend title 35, United States Code, with respect to use of
patented inventions outside the United States.

1 Be it enacted by the Senate and Houss of Represents-
2 tives of the United States of America in Congress assembled,
3 That section 271 of title 35, United States Code, is amended
4 by adding at the end thereof the following new subsections:
5 “(e) Whoever without authority imports into or sells or
6 uses within the United States a product which is made in
7 another country by a process-patented in the tInited States
8 shallbehableasa.nmfrmger,tftheproductmmadedurmg
9 the term of such process patent.
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2

“() Whoever without authority supplies or causes to be
supplied in the United States the material components of a
patented invention, where such components are uncombined
in whole or in part, inteliding that such components will be
combined outside of the United States, and knowing that if
such components were combined within the Uniéed States the
combination would be an iﬁfringement of the patent, shall be
liable as an infrihger.".

Sm. 2. Section 287 of title 35, United States Code, is
amended by adding at the end thereof the following: “No
damages may be recovered for an infringemenf under section
271(e) of this title unless the infringer was on notice that the
product was made by a process patented in the United
States.”. - | L

Sc. 8. The amendments made by this Act shall apply
to any United States patent granted before the date of the
enactment of this Act and to any United States patent grant-
ed on or after such date.

. o
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BRYAN 0, DAVOROW Jaues T. JONLS

Harry F. Manbeck, Jr., Esquire
’ General Electric Company

3125 Easton Turnpike

' Fairfield, Connecticut 06431

atnott arrosuss
weTEel DALCT Dui wO.

Pebruary 17, 1984
861-3542

Re: ABA Committee 101
Subcommittee B
-- Process Patents

Dear Barry:

I have received Jack Rafter's letter of Pebruary 8, 1984
and have reviewed the enclosed Janvary 24, 1984 memorandum from
the General Counsel of the Office of the U.S. Trade

) Representative.

After considering the January 24 memorandum very
carefully, my conclusion is that the General Counsel has
misapprehended several aspects of the proposed legislation, and
congequently, his opinion that the process patent legislation
embodied in 5.1535 would be inconsistent with Article 3,
Paragraph 4 of the GATT is not correct.

The concern expressed in the General Counsel's
Memorandum is that the proposed legislation discriminates against
contracting countries to the General Agreement on Tariffs and
Trade (GATT) because it would “treat imported products less
favorably than domestically produced products”. The Memorandum

45-025 O - 85 ~ 33
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also expresses concern that the Article XX exceptions would not
be applicable.

However, the Memorandum appears to overlook the real
purpose of the legislation, which is to place foreign
manufacturers on an equal basis with U.S. manufacturers vis-a-vis
owners of United States process patents. Under existing law,
U.S. manufacturers may not make products by processes patented in
the United States and sell or use them without incurring
liability to the patent ovwner for infringement of the process
patent. At this time, however, no such liability is incurred
when the manufacture takes place outside the United States and
the product is imported into, sold and used within the United
States. The purpose of the legislation is to correct that
inegquity and to put both the domestic and the foreign
manufacturer on an equal footing with respect to infringement of
United States process patents.

It should be noted further that the proposed legislation
does not discriminate against foreign nationals since it would
impose infringement liability even if the patented process is
carried out abroad, or the importation is caused, by a United
States citizen. ’

Moreover, the concerns expressed in the January 24
Memorandum over the "guarantees"™ that might be required of a
foreign manufacturer or importer appear to be greatly
exaggerated. The proposed legislation, of course, does not
require any such "guarantee” from an importer, user or seller,
and any damages for infringement would be awarded only after
customary inter partes proceedings in the United States Courts in
which the patent owner would bear the burden of proving that the
product imported was made by the patented process and in which
all of the usual defenses would be available to the alleged.
infringer. Domestic manufacturers who infringe United States
process patents are subject to the same scope of liability and
have no additional or greater defenses available to them.
Damages, if any, awarded under the proposed legislation should
relate to the use and value of the thing patented, i.e., the
process, and thus would involve the same measure of damages that
would be applicable if the product had been manufactured in the
United States by a domestic manufacturer. When a domestic
manufacturer sells its products, such sale is usually accompanied
by a "warranty" that the purchaser will be defended or
indemnified against liability from patent infringement, and in
many states the Uniform Commercial Code prescribes such a
"guarantee®” as an incident to commercial sales transactions.
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Indeed, if certain proposed limitations on damages
presently under study by the ABA were to be incorporated into the
proposed legislation, then articles produced abroad potentially
would be treated more favorably than domestically produced
products in that infringement damages could be much less than
where the same products were produced and sold domestically. For
example, under those proposals, an innocent user of foreign
produced products would incur no liability for damages unless and
until he received actual notice of the infringement. On the
other hand, an innocent United States manufacturer utilizing the
same patented process to make the same product would be liable
for full infringement damages even in the absence of actual
notice.

As the General Counsel's Memorandum appears to
acknowledge, Section 337a of the Tariff Act of 1930, as amended,
(now 19 U.S.C. §1337a) provides the remedy of exclusion from
importation for "products that are produced by a process that, if
used in the United States, would infringe a domestic process
patent.® Further, as the Memorandum recognizes, the sanctions
provided by Section 1337a are “"comparable to obtaining an
injunction in ([a) United States Court against a domestic
infringer of a method patent." It should be clear, therefore,
that the proposed legislation does not imply or signify some new
barrier against products produced abroad, but in effect merely
adds monetary damages to the "injunctive” relief previously
available under Section 1337a when, despite the patent owner's
diligence, the .product already has been imported into the United
States and entered the stream of commerce. Thus, again, it
should be apparent that the effect of the proposed legislation
would be to put foreign products on a par with United States
products made by the same patented process.

Finally, with respect to the General Counsel's concern
that the proposed legislation might be viewed with hostility by
Canada, one of the contracting countries to the GATT, it should
be noted that a number of countries already have similar -
provisions in their own patent laws, including Canada. For many
years, by judicial decision rather than statute, Canadian law has
provided that it is an infringement of a Canadian process patent
to import into Canada an article made abroad by use of the
patehted process. See Saccharin Corp. v. Anglo-Continental
Chemical works Ltd., 1900, 17 R.P.C. 307; Fox, Digest of Canadian
Patent Law, at 124 (The Carswell Company Ltd., 1957).

Accordingly, enactment of the proposed legislation would
no more "discriminate” against importation of products produced
abroad -- for example, in Canada -- than Canada's present law has
for many years discriminated against goods produced in the United
States and exported to Canada.
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Based on the. views expressed to me by the members of
Subcomnittee B with respect to the pending process patent
legislation, the foregoing comments may be deemed to express the
opinion of the Subcommittee.

Very truly yours,
LD L K.UQ»J«&

William K. West, Jr.
Chairman, Subcommittee B

WKW:pat
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OFFICE OF THE UNIYED STATES ~
TRADE REPRESENTATIVE
EXECUNIVE OFFICE OF tmg PRESIDENT
WASKINGTON
20%06

January 24, 1984
YEMORANDUM

T0: CHARLES F. RULE ’
DEPUTLY ASSISTANT ATTORNEY GENERAL, ARTITRUST DIVISION

o .- v
FROM: QLM,JD,A..GI NgRica
. GFHERAL SPU“SEL

suBﬁECT: Process Patent: Infringement and the’ General Agreement
on Tariffs and Trade

1h151m orandum analyzes the consistency under the General Aarecment
on Tariffs and Trade (GATT) of an amendment to section 271 of
Title 35 of the United States Code that would add as an infringement
the iwmportation, sale or use of a product produced zbroad using
a process covered by a process patented in the United States..
%e think such a provision would be inconsistent with Article
111, paragraph 4 of the GATT in that it would trcat i{.ported
- products less favorably than dumestically produced products
nnder laws related to the sale, offering for sale, purchase
and use in the United States. We also think that the general
exception to GATT oblications under Article XX(d) wonld not
apply to such a provision., If the practice were challenged
in the GAYT and an adverse :t2nel report adopted by the Costracting
“arties, the United States would be azked to eliminate the incon-
si{stency or to provide comnpensation to injured countries.

The amendment that the Administration is being asked to make
to its bill is similar to that contained in S, 1535 that was
introduced by Senator kMathias. The Mathias bill would 2484 to
section 271 of Title 35 the following:

(e) ¥Yhoever without authority imports into or sells
or uses within the United States a product made in
another country by a process patented in the United
States shall be liable as an infringer,

To avoid 1liability for patent infringcment, potential inporters,
sellers or users of any foreign produced product would have
to determine the entire process used by the foreign producer
to mznufacture the product involved and discover whether a method
patent has been grunted in the United States covering any portion
of that process. The importer, seller or user, in effect, would
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be guaranteeing to pay damages to a U.S5. patentee simply by
importing,; selling or using a foreign produced product. The.
seller or user of a domestically produced product would have

no such obligation or guarantee demanded of him. No liability
for infringement would result from sale or use of a domestically
produced product regardless of any method patent infringement
that may have occurred in its manufacture, Foreign products
once imported into the United States, therefore, truly would
be trecated less favorably by the U.S. patent law than domestic
products and that would be inconsistent with U.S. obligations
under GATT Article III, paragraph 4.

One also could make an argument (similar to that used by the
United States in its complaint against the Canadian Foreign
‘Investnent Review Act [FIRA]: NOTE RO NOT DISCUSS FIRA P! )

that the proposed provision would have a trade distorting effect,.:
Purchasers are -bound to view foreign produced products with’
--a -jJaundiced eye if importing, selling or using them may result
in 1liability for damages if any part of the process vsed to
produce it was covered by a U.S. patent, Few potential importers,

sellers or vsers would have the knowledge or the resources to
ensure that no liability would result from theit inportation,

sale or use of a2 foreign procuct, .

whe Article xx(d) exception to GATT obligations for actions

. negessagy to secure compliance with laws related to the protection.
of patents would not apply to the U.S. law in this case as it
did in the Cenadian complaint regarding an order issued by the
U.S. International Trade Commission under section 337 of the
Tariff Act of 1930. Section 337a of the Tariff Act of 1930
is available to domestic parties who are being injured and wish
to stop the importation of products that are produced by a process
that, i1f used in the United States, would infringe a domestic
process patent, That section is comparable to obtaining an
injunction in U.S. court against a domestic infringer of a method

patent. An exclusion order. under section 337a is the means
necessary to prevent circumvention of U.S. law prohibiting
infringement where method patents are concerned by producing
outside the U.S. -

The only real remedy the proposed provision would add to that
achievable under 337a is the ability to collect damages for
past importations, sale or use of the product and to enjoin
the sale or use of the foreign product that has entered the
country. There 1s no rcason to differentiaste between foreign
and domestically produced products if the purpose of the provision
is to enable the patent owner to obtain damages where they are
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substantial or to prevent the sale or use of products that have
entered the stream of commerce. There would be instances where
darmages for infringement would not be available against a U.S.
producer, leaving the patent owner without recourse. . If domestically
produced products have entered the stream of commerce, the patent
owner cannot prevent their sale or use. It is possible to bring
suit for damages in U.S. court against foreign parties in most
rases in which past damaces are worth pursuing and, if successful,
there are treaties that govern enforcement of judgments abroad
if the foreign party does not have property in the United States
that can be attached. Mere convenience of patent owner does
not provide a GATT Jjustification for differential treatment
in this case,

If vsing or selling a product produced by using a process covercd
by a U.S. patent is to be made an infringement, it should be
an infringement when the method patent is infringed in the United
States as well as when someone has imported products produced
abroad.
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OFFICE OF THE UNITED STATES
TRADE REPRESENTATIVE
EXECUTIVE OFFICE OF THE PRESIDENT

WASHINGTON X
20506 -

August 14, 1984

Memorandum

To: Mike Remington
Chief Counsel
Subcommittee on Courts, Civil Liberties,
and the Administration of Justice

From: Alice Zalikf&EF
Assistant General Counsel

Subject: Process Patent Protection and the GATT

You were kind to take time during an obviously hectic Wednesday
afternoon to meet with me. 1I appreciate it.

Thank you also for the opportunity to explain further the problem
we might face under the General Agreement on Tariffs and Trade
were the importation, sale, or use of products made in another
country by a process patented in the Onited States made an
infringement, while sale or use of products made in the 0.S. by
infringing a U.S. process patent would not be. Let me discuss
the GATT issue first, then respond to Mr, West's February 17
letter. If there are other questions about the provision, please
call me.

THE GATT

The GATT establishes rules for the conduct of international
trade in goods. Contracting Parties are obligated not to take
certain actions that affect adversely international trade in
goods, If a CP takes an action that has an adverse effect on
another CP's exports, the affected CP can challenge the action
under the dispute settlement procedures. If the action is found
to be inconsistent with GATT, the CP responsible will be required
to eliminate the action within a reasonable time or provide
trade concessions as compensation; otherwise, the injured CP's
will be authorized to withdraw trade concessions it has granted
the CP responsible for the injury.

The GATT issue, then, is not simply an intellectual exercise
interpreting U.S. international obligations. It is basically
a practical one., If we were to pass legislation on process
patent infringement that affects imports adversely in a way
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that is GATT inconsistent, we could lose trade concessions from
other countries that benefit our exports. We also would "send
a signal® to other CPs that, when enacting new legislation,
we believe it is acceptable to ignore GATT rules.

although intellectual property protection is not directly related
to GATT, we ought also to be concerned about the "message® we
send developing countries about the purpose of intellectual
property laws at a time we are attempting to improve protection
worldwide. All our arguments that intellectual property encourages
research, product development, and the free flow of ideas would
be lost. Intellectual property would be viewed as just one
more way developed countries protect their domestic industries
from competing developing country products. -

Would making the importation, use, or sale of a product produced
abroad by a process patented in the United States an infringement
affect imports adversely? Of course. A potential importer,
purchaser (user), or seller of any foreign produced product,
to be certain it could not be found liable for infringement,
would have to determine the eptire preocess used to produce the
foreign product and make certain that po_porfiopn of that process
was patented in the United States. Who would be willing to
take that risk if there is an acceptable U.S. produced product
available,” As an alternative, an importer, purchaser, or seller
could insist on a "hold harmless” clause in the sales contract.
That would increase the cost of imported product., Either approach
would result in an artificially created preference for domestic
products 1n the 0.S. market.

The Gnited States was successful in arguing that an admxnist:atxve
practice of Canada's Foreign Investment Review Agency gave a
preference for domestic products over imported products in the
Canadian market. The 0.S. argued that requirements related
to the sale, purchase or use of products that created a preference
for domestic products resulted in less favorable treatment for
imports and violated Article III of GATT. I have no doubt that
Canada would be happy to use our own argument against us in
GATT and could do so successfully.

It was Canada that challenged our use of section 337 of the
Tariff Act of 1930 in GATT and raised section 1337 of title
19 of the U.S. Code as a subsidiary issue, The panel reviewing
the complaint decided that our excluding a Canadian product
from entry into the UOnited States was excepted from GATT as
pecessary to secure compliaznce with U.S. patent laws, wbich
were_pnot themselves Jdnconsistept with GATI. It is precisely
because section 1337 is available to U.S. process patent owners
that the general exception to GATT would not justify a new form
of infringement action applicable only to imported products.,
-We already have in our arsenal a GATT excepted provision of
law with a Draconian remedy. We also might lose our general
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exception for section 1337a by making the 0.S. patent laws themselves
inconsistent with GATT.

THE LETTER OF FEBRUARY 17 ' ) :

The basic argument made by Mr. West in his February 17 letter
is that "the real purpose® of the proposal is ®"to place foreign
manufacturers on an egual basis with U0.S. manufacturers vis-a-vis
owners of United States process patents."™ I would point out
first that U.S. process patent owners themselves have the ability
to obtain process patents in most countries technologically-
advanced enough to compete with the 0.S. manufacturer in the
U.5. market. The U,S. government should encourage them to do
so. The process patent owner that has obtained foreign patents
on its process can enforce its rights abroad against a manufacturer
using its process as it does in the United States. That way
foreign manufacturers and U.S. manufacturers would be on truly
equal footing.

If imported products produced by a U.S. patented process enter
the Onited States from a country in which a U.S. patent owner
does not have a process patent, they can be excluded under section
1337a of title 19 of the U.S. Code if the U0.S. International
Trade Commission finds a violation of the section. If it finds
a violation of section 1337a, the ITC generally issues exclusion
orders against all products that infringe the patent regardless
of source. The ITC also can order an importer to cease and
desist selling any imported products it may bave in inventory.
Any importer wishing to import a product produced by a different
process bears the burden of demonstrating to the ITC that the
process, in fact, is different. In such an advisory opinion
proceeding, the importer is not able to challenge the validity
of the patent or to raise any other defenses available to a
defendant in a patent infringement suit evep_though_it_was_not
a.party_to the original ITC ipvestigation. The proposed new
form of infringement, therefore, places foreign manufacturers
on an even more upegual footing than they are now. No one has
provided evidence that section 1337a is' an inadequate. As I
will explain later, arguments concerning damages and the ability
to enjoin further sale or use of products already in the stream
of commerce apply equally to domestically produced products.

Sellers and users of foreign and domestically produced products,
are now on an egual footing. The proposed new form of infringement
would change that, Sellers and users of foreign produced products
would be liable for infringement of 0.S. process patents while
sellers and users of domestic products would be immune from
such liability. This in spite of the fact that im the case
of foreign produced products po_ipnfringement has.eccurred, unless
the patent owner has rights abroad where they can be enforced, while,
in the case 0of domestically produced products, there is gctual
ipfripgement. In effect, the proposal would apply U.S. patent
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law extraterritorially, thereby relieving inventors of processes,
patentable in the Onited States, of the necessity of obtaining
patents abroad. Such laziness may protect 0.S. manufacturers
in the 0.S. market, but it will.not increase:0.S. competition
in foreign markets. o

If damages .and the ability to enjoin further sale or use of
products already in the stream of commerce are what concern
supporters of the proposed legislation, they should have no
objection to making sale or use of any product an infringement
if it is produced by a process patented in the United States.
It is true that, because patents are territorial, the owner
of a U.S. process patent can obtain damages from a foreign manu-
facturer using the process only if it has obtained a patent
in the country in which the manufacturer is located. The patent
owner also cannot stop sale or use of an imported- ptoduct that
is beyond the control of the importer.

There also must be times when d patent owner cannot obtain damages
against an actual infringer of its process patent in the Onited
States, e.g. if the infringer canrnot be located or has few assets.
-Ag witbh imporfed products, once ‘a domestically produced product
is beyond the control of infringer, an injunction cannot prevent
its further sale or use. If the Congress believes it appropriate,
making the sale or use of a product an infringement if it is
produced by a process patented in the Onited States regardless:
of where it was produced would ensure that damages would available
and would ensure that further sale or use of any product that
has entered the stream of commerce can be enjoined.
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. PREFACE

This volume contains the text of the General Agreement as in force on
1 March 1969. The text incorporates the amendments to the General
Agreement which have become effective since November 1958, when
Volume J1I was published.  The principal change is the addition of Articles
NXXVI to XXX VI following the entry into force of the Protocol Amend-
ing the General Agreement to Introduce a Part 1V on Trade and Develop-
ment which has been accepted by nearly all contracting parties. A guide .
1o the legal sources of the provisions of the Agreement is provided in an
Appendix.  An Analytical Index (second revision), containing notes on
the drafting, interpretation and application of the Articles of the Agreement,
wits published by the secretariat in February 1966, '

The Gieneral Agreement 1s applied * provisionally ™ by all contracting
patties.  The original contracting partics, and also those former territorics
of Belginm, France, the Netherlands and the United Kingdom which,
after attaining independence. acceded to the General Agreement under
Article XXVi: 5(c). apply the GATT under the Protocol of Provisional
Application, the text of which is reproduced in this volume.  Chile applies
the General Agreement under a Special Protocol of September 1948, The

contracting partics which have acceded since 1948 apply the General
Agrecnent under their respective Protocols of Accession.

For the convenicace of the reader, asterisks mark the portions of the -
tent which should be read -in conjunction with notes and supplementary
provisions in Annca | to the Apreement.  In accordance with Article
XXXIV, Anncaes A 10 1 are an integral part of the Agreement. The
Schedules of tariff concessions annesved 1o the General Agreement (not
here weproduced) are also, in accordance with Article 11: 7, an integral part
of the Agreement.

By the Decision of 23 March 1965, the ConIRACHING PARIns changed
the title of the head of the GATT secretariat from * Fxccutive Secretary ©
to * Director-General =, However, in the abseace of an amendment to
the General Agreement to take account of this change, the title * Executive
Sccrctary ™ has been retained in the text of Articles XVIE: 12 (¢), XXTIE: 2,
and XXVI: 4, § and 6. The Decision of 23 March 1965 provides that the
duties and powers conferred upon the Executive Seerctary by thé General
Agreement ® shall be excrcised by the person holding the postion of
Director-General, who shall, for this purpose, alo hold the position of
Lxecutive Sceretary ™. '
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- THE GENERAL AGREEMENT
ON TARIFFS AND TRADE

The Governments of the COMMONWEALTH OF AUSTRALIA, the KINGDOM
OF BELGIUM, the UNITEL STATES OF BraziL, Burma, CaNADA, CEYLON, the
RePuBLIC of CHILE, the REPUBLIC OF CHINA, the RirusLic ofF Cusa, the
CzecnosLovak RepusLic, the FRENCH REPUBLIC, INDIA, LEBANON, the
GRAND-DuCHY Of LuxemBumG, the KINGDOM OF THE NETHERLANDS,
NEew ZEALAND, the KINGDOM OF NorwAY, PAKISTAN, SOUTHERN RIIODESIA,
SyYria, the UNiON OF SoutH Armica, the Unttenp KiINGDOM OF GREAT
BRITAIN AND NORTHERN IRELAND, and the UNITED STATES OF AMERICA:

Recognizing that their relations in the ficld of trade and economic
endeavour should be conducted with 8 view to raising standards of living,
ensuring full employment and a large and steadily growing volume of real
income and effective demand, developing the full use of the resources of

the world and expanding the production and exchange of goods,

Being desirous of contributing to these objectives by entering into
reciprocal and mutually advantageous arrangements directed to the substan-
tial reduction of tariffs and other basriers to trade and to the elimination
of discriminatory treatment in international commerce,

Have through their Repmenlaﬁm agreed as follows:

45-025 O - 85 - 34
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PART 1

Article 1

General Most-Favoured- Nation Treatment

1. With respect to customs duties and charges of any kind imposed on
or in connection with importation or “exportation or imposed on the
international transfer of payments for imports or exports, and with respect
10 the method of levying such duties and charges, and with respect to all
1ules and formalities in connection with importation and exportation, and
with respect to alt matters referred to in paragraphs 2 and 4 of Article 111, *
" any advantage, favour, privilege or immunity granted by any contracting

party to any product originating in or destined for any other country shall
he accorded immediatcly and unconditionally to the like product originating
-in or destined for the territories of all nther contracting parllcs

2. The provisions of paragraph 1 of this Article shall not require the

_ climination of any preferences in respect of import duties ar charges which

do not cxceed the levels provided for in paragraph 4 of this Article and which
full within the following descriptions:

(@) Picfercnces in force exclusively between two or more of the terri-
torics listed in Annex A, subject to the conditions set forth therein;

(b) Preferences in force excluSively between two or more (erritories
which on July 1, 1939, were connccted by common sovereignty or
relations of protection or suzcrainty und which are listed in Annexes

. B, C and D, subject to the conditiuns set forth therein;

(c) Preferences in force exclmwely hetween the Umled S'talcs of
America and the Republic of Cuba;

(d) Preferences in force exclus:vely between naghbourmg countries
fisted in Annexes Eand F.

3. The provisions of paragraph 1 shall not apply to prefennees between
the countries formerly a part of the Ottoman Empire and detached from it
on July 24, 1923, provided such preferences are approved under para-
graph S ¢ of Article XXV, which shall be applied in this respect in the light
of paragraph 1 of Article XX1X.

- ——— - —

1 The authentic sext erronsously reads = sub-paragraph 5 (e) =.
. ,
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ARTICLES | AXD 1 3

4. The margin of prefercnce ® on any product in respect of which a
preference is permitted under paragraph 2 of this Article but is not spevi-
fically set forth as a maximum margin of preference in the appropriate
Schedule annexed to this Agrecement shall not exceed:

(@) in respect of duties or charges on any product described in such
Schedule, the difference between the most-favoured-nation and
preferential rates provided for therein; if no preferential rate is
provided for, the preferential rate shall for the purposes of this
paragraph be taken to be that in force on April 10, 1947, and. if

" . no most-favoured-nation rate is provided for, the margin shall not
exceed the difference between the most-favoured-nation and pre-
fercnitial rates existing on April 10, 1947,

(#) in respect of duties or chirges on any prod.ucl not described in the
appropriate Schedule, the differcnce between the most-favoured-
nation and preferential rates existing on April 10, 1947.

In the case of the gontracting parties named in Annex G, the date of April 10,
1947, referred to in sub-paragraphs (a) and (b) of this paragraph shall be
replaced by the respective dates set forth in that Annex.

Article It
Schedules of Concessions

). (1) tach contracting party shall accord to the commerce of the
other contracting pariies trcatment no less favourable than that provided
for in the appropriate Part of the appropriate Schedule anneed to this
Agicement.

(h) The products described in Part 1 of the Schedule relating to
any confracting party, which are the preducts of territories of other con-
tracting partics, shall. on their importation into the territory to which the
Schicdule relates. and subject to the terms, conditions or qualifications set
" forth in that Schedule, be exempt from ordinary customs duties in excess
of those set forth and provided for therein. Such products shall also
be exempt from all other duties or charges of any kind imposed on or in
connection with importation in excess of those imposed on the date of this
Agreement or those directly and mandatorily required to be imposed
thereafter by legislation in force in the importing territory on that date.

(¢) The products described in Part Il of the Schedule relating to
any contraciing party which are the products of territories entitled under
Article | to receive preferential treatment upon importation into the territory
to which the Schedule relates shall, on their importation into such territory,
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4 ARTICLE Nl

and subject to the terms, conditions or qualifications set forth in that
Schedule, be exempt from ordinary customs duties in excess of those
set forth and provided for in Part 11 of that Schedule. Such products shall
also be exempt from all other duties or charges of any kind imposed on
or in connection with importation in excess of those imposed on the date
of this Agreement or those directly and mandatorily required to be imposed
thereafier by legislation in force in the importing territory on that date.
Nothing in this Article shall prevent any contracting party from maintaining
fts requirements existing on the date of this Agreement as to the eligibility
of goods for entry at preferential rates of duty.

2. Nothing in this Article shall prevent any contracting party from

imposing at any time on the importation of any product:

(o) a charge equivalent to an internal tax imposed consistently with
the provisions of paragraph 2 of Article 111 * in respect of the like
domestic product or in respect of an article from which the imported
product has been manufactured or produced in whole or in part;

(b) any anti-dumping or countervailing duty applied consistently with
the provisions of Article V1;*

(c) fecs or other charges commensurate with the cost of services
rendered. ' '

3. No contracting party shall alter its method of determining dutiable
value or of converting currencies so as 10 impair the value of any of the
concessions provided for in the appropriate Schedule annexed to this

Agreement,

4. [fany contracting party establishes, maintains or authorizes, formally
or in effect, a monopoly of the importation of any product described in
the appropriate Schedule anncxed to this Agreement, such monopoly shall
not, except as provided for in that Schedule or as otherwise agreed between
the parties which initially negotiated the concession, operate so as to afford
protection on the average in excess of the amount of protection provided
for in that Schedule. The provisions of this paragraph shall not limit -
the use by contracting parties of any form of assistance to domestic pro-
ducers permitted by other provisions of this Agrecement.® :

S. If any contracting party considers that a product is not receiving
from another contracting party the treatment which the first contracting
" party believes to have becn contemplated by a concession provided for in
the appropriate Schedule annexed to this Agreement, it shall bring the matter
directly to the attention of the other contracting party.  If the latter agrees
that the treatment contemplated was that claimed by the first contracting
party, but declares that such treatment cannot be accorded because a court
or other proper authority has ruled to the effect that the product involved
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ARTICLE 1t 5

cannot be classified under the tarifl laws of such contracting party so as
to permit the treatment contemplated in this Agreement, the two contracting
parties, together with any other contracting parties substantially interested,
shall enter promptly into further negotiations with a view to a compensatory
adjustment of the matter.

6. (@) The specific duties and charges included in the Schedules
relating to contracting parties members of fhe International Monetary Fund,
and margins of preference in specific duties and charges maintained by
such contracting parties. are expressed in the appropriate currency at the
par value accepted or provisionally recognized by the Fund at the date
of this Agreement. Accordingly. in case this par value is reduced consis-
tently with the Articles of Agreement of the International Monetary Fund
by more than twenty per centum, such specific duties and charges and mar-
gins of prefcrence may be adjusted to take account of such reduction;
Provided that the CONTRACTING PARTHS (i.e., the contracting parties acting -
jointly as provided for in Arnticle XXV) concur that such adjustments will
not impair the value of the concessions provided for in the appropriate
Schedule or clsewhere in this Agreement, due account being taken of all
factors which may influence the nced for, or urgency of, such adjustments.

() Similar provisions shall apply to any contracting party not a
member of the Fund, as from the date on which such contracting party
becomes a member of the Fund or enters into a special exchange agreement
in pursuance of Article XV.

7. The Schedutes anncxed to this Agreemcnt are hereby made an
integral part of Part 1 of this Agrecment.
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PART I

Article )1 *
National Treatment on Intcrnal Taxation and Regulation .

1. The contracting parties recognize that internal taxes and other
internal charges. and laws, regulations and requirements affecting :the
internal sale, offering for sale, purchase, transportation, distribution or use
of products. and internal quantitative regulations requiring the mixture,
processing or use of products in specitied amounts or proportions, should
not be applied to imported or domestic products so as 1o aford pmtection’
to dommestic production.®

2. The products of the territory of any contracting party unported
into the territory of any other contracting party shall not be subject, directly
or indirectly, to internal taxes or other internal charges of any kind in
excess of those applied, directly or indirectly, to like domestic products.
Moreover. no contracting party shall otherwise apply internal taxes or
other intcrnal charges to imported or domestic products in a manner con-
trary to the principles set forth in paragraph 1.*

3. With rcspect to any existing internal tax which is inconsistent with
the provisions of paragraph 2, bt which is specifically authorized under a
trade agreement, in force on April 10, 1947, in which the import duty on
the taxed product is bound against increasc, the contracting party imposing
the tax shall be frec to postpone the application of the provisions of para-
graph 2 to such tax until such time as it can obtain release from the obliga-
tions of such trade agreement in order to permit the increase of such duty
to the extent necessary 10 compensate fot the elimination of the protective
element of the tax. _

4. The products of the territory of any contracting party imported
into the territory of any other contracting party shall he accorded treat-
ment no less favourable than that accorded to like products of national
origin in respect of all laws, regulations and requirements affecting their
internal sale, offering for sale, purchase, transporniation, distribution or
use. The provisions of this paragraph shall not prevent the application
of differential internal transportation charges which are based exclusively
on the economic gperation of the means of transport and not on the national-
ity of the product. °
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ARTICLE N 7

S. No contracting party shall establish or maintain any internal
quantitative regulation relating to the mixture, processing or use of products
in specificd amounts or proportions which requires, dircctly or indirectly,
that any specified amount or proportion of any product which is the subject
of the regulation must be supplied from domestic sources. Moreover, no
contracting party shall otherwise apply internal quantitative regulations in
a manner contrary to the principles set forth in paragraph 1.°

6. The provisions of paragraph S shall not apply to any internal
quantitative regulation in foree in the territory of any contracting party on
Julv' 1, 1939, April 10, 1947, or March 24, 1948, at the option of that con-
tracting party : Provided that any such regulation which is contrary to the
provisions of paragraph $ shall not be modified to the detriment of imports
and shall be treated as a customs duty for the purpose of negotiation.

7. Nointernal quantitative regulation relating to the mixture, processing
or use of products in specified amounts or proportions shall be applied in
such a manner as to allocate any such amount or proportion among external
sources of supply. o

" 8. (a) The provisions of this Article shall not apply to laws, rcgula-
tions or requirements governing the procurement by governmental agencies
of products purchased for governnicntal purposes and not with a view to
commercial resale or with a view 1o use in the production of goods for
commercial sale.

() The provisions of tlus Article shall not prevent the payment
of subsidics exclusively to ‘domestic producers. including payments (o
domestic producers derived from the proceeds of internal taxes or charges
applied consistently with the provisions of this Article and subsidies cffecicd
thhough governmental purchases of domestic products.

9. The contracting parties recognize that internal maxumum price
control measures, even though conforming to the other provisions of this
Article, can have cffects prejudicial to the interests of contracting parties
supplying imported products. Accordingly, contracting partics applying
such measures shall take account of the interests of exporting contracting
parties with a view to avoiding to the fullest practicable extent such pre-
judicial effects.

. 10. The provisions of this Article shall not prevent any contpacting
party from establishing or maintaining internal quantitative regulations
relating to exposed cinematograph films and meeting the requirements of
Article IV.
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- Article 1V ‘
Special Provisions relating 1o Cinematograph Films

If any contracting party establishes or maintains internal quantitative
regulations relating to exposed cinematograph films, such regulations shall
take the form of screen quotas which shall conform to the following require-
ments:

(a) Screen quotas may require the exhibition of cinematograph films
of national origin during a specified minimum proportion of the
total screen time actually utilized, over a specified period of not
less than one year, in the commercial exhibition of all films of
whatever origin, and shall be computed on the basis of screen time
per theatre per year or the cquivalent thercof;

(b) With the exception of screen time reserved for films of national

origin under a screen quota, screcn time including that released

* by administrative action from screen time reserved for films of

national origin. shall not be allocated formally or in cffect among
sources of supply: '

- (¢) Notwithstanding the provisions of sub-paragraph (b) of this Article,
any contracting party may maintain screen guotas conforming to
the requirements of sub-paragraph () of this Article which reserve
‘& mimimum propotion of screcn time fiv o of a specified origin
other than that of the contracting party imposing such screen
quotas; Provided that no such minimum proportion of screen time
shall be increased above the level in effect on April 10, 1947;

() Screen quotas shall be subject to negotiation Tor their limitation,
liberalization or chmination.

Article V
Freedom of Trunsit

1. Gouods (including baggape), and also sessels and. other means of
- transport, shall bc deemed to be in transit across the territory of a contracting
party when the passage across such territory, with or. without trans-ship-
ment, warchousing, breaking bulk, or change in the minde of transport,
is only a purtion of a complete journey beginning and terminating beyond -
the fronticr of the contracting party across whise territory the traffic
passes.  Traflic of this nature is termed in this Article = traffic in transit =
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2." There shall be freedom of transit through the territory of each
contraciing party, via the routes most convenient for international transit,
for traflic in transit to or from the territory of other contracting partics.
No distinction shall be made which is based on the flag of vessels, the place
of origin. departure, entry, exit or destination, or on any circumstances
relating to the ownership of goods, of vessels or of other means of transport.

3. Any contracting party may require that traflic in transit through
its territory be entered at the proper custom house, but, except in cases
of failure to comply with applicable customs laws and regulations, such
traffic coming from or going to the territory of other contracting partics
shall not be subject to any unnecessary delays or restrictions and shall be
exempt from customs duties and from all transit duties or other charges
imposed in respect of transit, except charges for transportation or those
commensurate with administrative expenses entailed by transit or with _he
cust of services rendered.

4. All charges and regulations imposed by contracting parties on
traflic in transit to or from the territories of other contracting parties shall
be reasonable, having regard to the conditions of the traffic.

5. With respect to all charges, regulations and formalities in connection
with transit, each contracting party shall accord to traffic in transit to or
from the territory of any other contracting party treatment no less fuvour-
able than the treatment accorded to traffic in transit to or from any third
country.®

6. Each contracting party shall accord to products which have been
in transit through the territory of any other contracting party treatment
no less favourable than that which would have heen accorded to such
products had they been transported from their place of origin to their
destination without going through the territory of such other contracting
party. Any contracting party shall, however, be free to maintain its require-
ments of direct consignment existing on the date of this Agreement, in
respect of any goods in regard to which such direct consignment is a requisite
condition of eligibility for entry of the goods at preferential rates of duty
or has relation to the contracting party’s prescribed method of valuation

for duty purposes.

7. The provisions of this Article shall not apply to the operation of
sircraft in transit, but shall apply to air transit of goods (including bagpage).
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- Article VI -
Anti-dumping and Counteryailing Duties

1. The contracting parties recopnize that dumping, by which products
of one country are introduced into the commerce of another country at
less than the normal value of the products, is to be condemned if it causes
or threatens material injury to an established industry in the territory of
a contracting party or materially rctards the establishient of a domestic
industry. For the purposes of this Article, a product is to be considered
as being introduced into the commerce of an importing country at less than
its normal value, if the price of the product exported from one country
to another

(@) is less than the comparable price, in the ordinary course ol; l}ade.
for the like product when destined for consumplion in the exponmg
country, or, :

(h) in the absence of such domestic price. is less than either

(l) the highest comparable price for the like product for cxport
to any third country in the ordinary course of trade, or

(ii) the cost of production of the product in the country of origin
~ plus a reasonable addition for sclling cust and profit.-

Due, allowance shall be made in each case for differcnues in conditions and
terms of sale, for differences in taxation, and for other ditferences affecting

price comp.urabllny ¢

2. In order to offset or prevent dumping, a contracting ‘parly may
levy on any duinped product an anti-dumping duty not greater in amount
than the margin of dumping in respect of such product.  or the purposes
of this Article, the margin of dumping is the price dumrence determined
in accordance with the provisions of paragraph §.*

3. Nocountervailing duly shall be levied on any product of the territory
of any contracting party imported into the tcrtory of anuther contracting
party in excess of an amount equal to the estimated bounty or subsidy
determined to have been granted, directly or indirectly, on the manufacture,
production or cxport of such product in the country of origin or exporta-
tion, including any npecial subsidy to the transportation of a particular
product. The term * cuuntervailing duty " shall be understood (o mean
a special duty levied for the purpose of offsetting any bounty or subsidy
bestowed, dirgetly or indirectly, upon the manufacture, production or expon
of any merchandise.® '
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4. No product of the territory of any contracting party imported into
the territory of any other contracting party shall be subject to anti-dumping
or countervailing duty by reason of the excmption of such product from
duties or taxes borne by the like product when destined for consumption
in the country of origin or exportation, or by reason of the refund of such
duties or taxes. :

5. No product of the territory of any contracting party imported into
the terriiory of any other contracting party shall be subject to both anti
dumping and countervailing dutics to compensate for the same situation
of dumping or export subsidization.

6. (). No contracting party shall levy any anti-dumping or connter-
vailing duty on the importation of any product of the territury of anotha
contsacting party unless it determinces that the effect of the dumping or
subsidization, as the case may be, is such as to cause or threaten matenal
injury to an establishcd domncestic industry, or is such as to retard materi:-fi,
the establishment of 2 domestic industry.

(h) The CONTRACTING PARTILS may waive the requircment of sub-
paragraph (a) of this paragraph so as to permit a contracting party to levy
an anti-dumping or countcrvailing duty on the importation ol any product
for the purpose of oflsctting dumping or subsidization which causes or
thicatens materral injury to an industry in the territery of another contract-
ing party cxporting the product concerned 1o the territory of the importing
contructme party The ¢ ocaracisna Parins shall waive the requineme s
of cub paragrap’s (@) of this paragraph, o as to permit the levvimy o o
conntenailing duty, in cases in which they find that a subsidy is caunng
or threatening material injury to an industry in the territory of another
contracting party cxporting the product concerned to the territory of the
importing contracting party.*

(c) In exceptional circumstances, however, where deliy might cause
damage which would he diflicult to repair, & contracting party may levy
a countervailing duty for the purpase referred to in sub-paragraph (b) of
this paragraph without the prior approval of the CONTRACTING Parins;
Provided that such action shall be reported immediately to the CONTRACTING
Partus and that the countervailing duty shall he withdrawn promptly if
the CoNTRACTING PARTIES disapprove.

7. A system for the stabilization of the domestic price or of the return
to domestic producers of a primary commadity, independently of the move-
ments of export prices, which results at times in the sale of the commodity
for export at a price lower than the comparable price charged for the like
comnodity to huyers 10 the domestic market, shall be prewamed nol o
result in material injury within the micaning of paragraph 6 if it is determined
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by consultation among the contracting parties substantially interested in
the commodity concerned that:

(@) the system has also resulted in the sale of the commodity for export
at a price higher than the comparable price charged for the like
commodity to buyers in the domestic market, and

(b) the system is so operated, either because of the effective regula-
tion of production, or otherwise, as not to stimulate exports unduly
or otherwise scriously prejudice the interests of other contracting
parties. .

Article VII
Valuation for Customs Purposes

1. The contracting parties recognize the validity of the general prin-
ciples of valuation set forth in the following paragraphs of this Article, and
they undertake to give effect to such principles, in respect of all products
subject to duties or other charges * or restrictions on importation and expor-
tation based upon or regulated in any manner by value. Moreover, they
shall, upon a request by another contracting party review the operation of
any of their laws or regulations relating to value for customs purposes in
the light of these principles. The CONTRACTING PARTIFS may request from
contracting parties reports on steps taken by them in pursuance of the
provisions of this Article.

2. (a) The value for customs purposes of imported merchandise
should be based on the actual value of the imported merchandise on which
duty is assesscd, or of like merchandise, and should not be based on the
value of merchandise of national origin or on arbitrary or fictitious values.®

(b) *Actual value ™ should be the price at which, at a time and place
determined by the kgislation of the country of importation, such or like
merchandise is sold or offered for sale in the ordinary course of trade under
fully compctitive cunditions. To the extent to which the price of such
or like merchandise is governcd by the quantity in a particular transaction,
the price to be considered should uniformly be related to either (i) compar-
" able quantities, or (ii) quantities not less favourable to importers than those
in which the gicater volume of the merchandise is sold in the trade between
the countries of exportation and importation.®

{c) When the actual value is not ascertainable in aceordance
with sub-paragraph (b) of this paragraph, the value for customs purposes
should be hased on the nearest ascertainable equivalent of such value.®

3. The valuc for customs purposes of any imported product should
not include the amount of any internal tax, applicable within the country of
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orimn or expert, from which the imported product has heen exempted or
has been or will be rclieved by means of refund.

4. (a) Except as otherwise provided for in this paragraph, where it
i« necessary for the purposes of paragraph 2 of this Article for a contracting
party to convert into its own currency a price expressed in the currency
of another country, the conversion rate of exchange to be used shail be
based, for each currency involved, on the par valuc as established pursuant
to the Articles of Agreement of the International Monctary Fund or on the
rate of exchange recognized by the Fund, or on the par value established
in accordance with a special exchange agreement entcred into pursu.ml to
Article XV of this Agreement.

(b) Where no such established par value and no such recognized
rate of exchange exist, the conversion rate shall reflect effectively the current
value of such currency in commercial transactions.

() Thec ConTRACTING PARTIES, in agreement with the International
Monetary Fund, shall formulate rules governing the conversion by contract-
ing partics uf any forcign currency in respect of which multiple rates of
exchange are maintained consistently with the Articles of Agreement of
the International Monetary F'und. Any contracting party may apply such
rules in respect of such foreign currencies for the purposes of paragraph 2
of this Article as an alternative to the use of par values. Until such rules
are adopted by the CoNIRACTING PARifis, any contracting party may
employ, in respect of any such foreign currency. rules of conversion for
the purposes of paragraph 2 of this Article which are designed to reflect
cffectively the value of such foreign currency in commercial transactions.

(d) Nothi;lg in this paragraph shall be construed to require any
contracting party to alter the method of converting currencies for customs
purposes which is applicable in its territory on the date of this Agreement,
if such alteration would have the eflect of increasing generally the amounts
of duty payable.

5. The bases and methods for determining the value of products
subject to duties or other charges or restrictions based upon or regulated in
any manner by value should be stable and should be given sufficient publi-
city to enable traders to estimate, with a reasonable degree of certainty,
the value for customs purposes.
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Article VIII

Fees and Formalities connected with Importation
and Exportation ®

1. (a) All fees and charges of whatever character (other than import
and export duties and other than taxes within the purview of Article I1I)
imposed by contracting parties on or in connexion with importation or
exportation shall be limited in amount to the approximate cost of services
rendered and shall not represent an indirect protection to domestic products
or a taxation of imports or exports for fiscal purposes. -

(b) The contracting parties recognize the necd for reducing the
number and diversity of fees and charges referred to.in sub-paragraph (a).
(¢) The contracting parties also recognize the need for minimizing
the incidence iand complexity of import and eaport formalities and for de-
creasing and simplifying import and export documentation requircments.®

2. A contracting party shall, upon request by another contracting
party or by the CONTRACTING PARTIES, review the operation of its luws
and regulations in the light of the provisions of this Article.

3. No contracting party shall impose substantial penalties for minor
breaches of customs regulations or procedural rcquirements.  [n particular,
no penalty in respect of any omission or mistaic in customs documentation
which it easily rectifiable and obviously ma'e without fraudulent intent
or grins neglig-nce shall be greater than necessary 10 «wrve merely as a
warning.

4. The provisions of this Article <hall extend to fees, charges, formal-
ities and requirements imposed by governmental authorities in con-
* pexion with importation and exportation, including those relating to:

(a) consular transactions, such as consular invoices and certificates;
(b) quantitative restrictions;
(¢) licensing;
. (d) exchange control;
(e) statistical services;
(f) documents, documentation and certification;
(z). analysis and inspection ; and
(A) quarantine, sanitation and fumigation.
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Article IX
Marks of Origin

1. Each contracting party shall accord to the products of the territories
.of other contracting parties treatment with regard to marking requirements
fio less favourable than the treatment accorded to like products of any

third country.

2. The contracting parties recognize that, in adopting and enforcing
laws and regulations relating to marks of origin, the difficulties and incon-
veniences which such measures may cause to the commerce and industry
of exporting countries should be reduced to a minimum, due regard being
had to the necessity of protecting consumers against fraudulent or misleading
indications.

3. Whenever it is administratively practicable to do so, contracting
parties should permit required marks of origin to be affixed at the time
of importation.

4. The laws and regulations of contracting partics relating to the
marking of imported products shall be such as to permit compliance without
seriously damaging the products, or materially reducing their value, or
_ unreasonably increasing their cost.

5. As a general rule, no special duty or penalty should be imposed
by any contracting party for failure to comply with marking requirements
prior to importation unless corrective marking is unreasonably delayed or
deceptive marks have been affixed or the required marking has been inten-
tionally omitted.

6. The contracting parties shall co-operate with each other with a
view 10 preventing the use of trade names in such manner as to misrepresent
the true origin of a product, to the detriment of such distinctive regional
or geographical names of products of the territory of a contracting party
as are protected by its legislation. Each contracting party shall accord
full and sympathetic consideration to such requests or representations as
may be made by any other contracting party regarding the application of
the undertaking set forth in the preceding sentence to names of products
which have been communicated to it by the other contracting party.:
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Article X
Publication and Administration of Trade Regulations

1. Laws, regulations, judicial decisions and administrative rulings of
general application, made effective by any contracting party, pertaining to
the classification or the valuation of products for customs purposes, or to
rates of duty, taxes or other charges, or to requirements, restrictions or
prohibitions on imports or exports or on the transfer of payments therefor,
or affecting their sale, distribution, transportation, insurance, warehousing,
inspection, exhibition, processing, mixing or other use, shall be published
promptly in such a manner as to enable governments and traders to become
acquainted with them. Agreements aflecting international trade policy
which are in force between the government or a governmental agency of
any contracting party and the government or governmenta! agency of any
other contracting party shall also be published. The provisions of this
paragraph shall not require any contracting party to disclose confidential
information which would impede law enforcement or otherwise be con-
trary to the public interest or would prejudice the legitimate commercial
interests of particular enterprises, public or private.

. 2. No measure of general application taken by any contracting party
effecting an advance in a rate of duty or other charge on imports under an
estahlished and uniform practice, or imposing a new or more burdensome
requirement, restricion or prohibition on imports, or on the transfer of
payments therefor, shall be enforced before such measure has been officially
3. (@) Each contracting party shall administcr in a uniform, impartial
and reasonable manner all its laws, regulations, decmons and rulings of the
.kind described in paragraph 1 of this Article. .

_ (6) Each contracting party shall maintain, or institute as soon as
practicable, judicial, arbitral or administrative tribunals or procedures
for the purpose, inter alia, of the prompt review and correction of adminis-
trative action relating to customs maticrs. Such tribunals or procedures
shall be independent of the agencics entrusted with administrative enforce-
ment and their decisions shall be implemented by, and shall govern the
practice of, such agencies unless an appeal is lodped with a court or
tribunal of superios jurisdiction within the time prescribed for appeals to -
be lodged by imporiers; Provided that the central administration of such
agency may take steps (0 obtain a review of the matter in aflother proceeding
if there is good gause to belicve that the decision is inconsistent with atlb-
bhedh'maph of law or the actus! facts.
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{c) ‘the provisions of sub-paragraph () of this paragraph shall
not require the elimination or substitution of procedures in force in the
terertory of a contracting party on the date of this Agreement which in
fact provide for an objective and impartial review of administrative action
cven though such procedures are not fully or formally independent of the
agencics entrusted with administrative enforcement.  Any contracting party
cmploving such proccdures shall, upon request, furnish the CONTRACTING
Pakins with full information thercon in order that they may determine
whether such procedures confuorm to the requirements of this sub-paragraph.

Article X1 *
General Elinunation of Quantitative Restrictions

I. No prohibitions or restrictions other than duties, taxes or other
charges, whether made effecuive through quotas, import or export licences
or other mcasures, shall he instituted or maintained by any contracting
party on the importation of any product of the territory of any other con-
tracting party or on the eaportation or sale for export of any product
destined for the territory of any other contracting party.

2. The provisions of paragraph | of this Article shall not extend to
the following:

() Fyport prohibitions or restrictions temporarily applied to prevent
or relieve critical shortages of foodstuffs or other products essential
to the exporting contriacling party;

(h) Mtmport and expatt prohibitions or restrictions necessary to the
application of standurds or regulations for the classification,
grading or markening of commaodities in international trade;

(¢) Tmport restriction «n any agricultural or fisheries product, imperted
in any form,* nceessary to the enforcement of governmental
mcasurcs which operate:

() 1o restnct the quantities of the like domestic product permitted
to be marketed or produced, or, if there is no substantial
domestic production of the like product, of a domestic pro-
duct for which the imported product can be directly substituted;
or . :

(i) to remove a temporary surplus of the like domestic product,
or, if there is no substantial domestic ‘production of the like
product, of a domestic product for which the imported product
can be directly substituted, by making the surplus available

45-025 0 - 85 - 35
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to certain groups of domestic consumers free of charge or at
prices below the current market level; or

- (iii) to restrict the quantities permitted to be produced of any
animal product the production of which is directly dependent,
wholly or mainly, on the imported commodity. if the domestic
production of that commodity is relatively negligible.

Any contracting party applying restrictions on the importation of any
product pursuant to sub-paragraph (c) of this paragraph shall give public
notice of thc total quantity or value of the product permitted to be imported
during a specified future period and of any change in such quantity or
value. Moreover, any restrictions applied under (i) above shall not be
such as will reduce the total of imports relative to the total of domestic
production, as compared with the proportion which might reasonably be
expected to rule between the two in the absence of restrictions.  In deter-
mining this proportion, the contracting party shall pay due regard to the
proportion prevailing during a previous representative pcriod and to any
special factors® which may have affected or may be affecting the trade in
the product concerned. !

Article XIT *
Restrictions to Safeguard the Balance of Payments

1. . Notwithstanding the provisions of paragraph 1 of Article XI, any

" contracting party, in order to safeguard its external financial position and

its balance of payments, may restrict the quantity or value of merchandise

permitted to be imported, subject to the provisions of the following para-
graphs of this Article.

2. (a) Umport restrictions instituted, maintained or intensiﬁd by a
_qomm:ling party under this Article shall not exceed those nccessary:

(i) to forestall the imminent threat of, or to stop, a serious decline
in its monetary reserves, or

(ii) in the case of a contracting party with very low monetary
reserves, to achieve a reasonable rate of increiase in its rescrves,

Duc regard shall be paid in either case to any special factors which may
be affecting the reserves of such contracting party or its need for reserves,
including. where special external credits or other resources are available
to it, the need to provide for the appropriate use of such credits or resources.

) - (B) Contracting parties applying restrictions under sub-para-
graph (o) of this paragraph shall progressively relax them as such condi-
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" tions improve, maintaiming them only to the extent that the conditions
specified in that sub-paragraph sull justify their application. They shall
climinate the restrictions when conditions would no longer justify their
institution or maintenance under that sub-paragraph.

3. (a) Contraciing partics undertake, in carrying out their domesue |
policies, to pay due regard to the need for maintaining or restoring equi-
librium in their balance of pavments on a sound and lasting basis and to
the desirability of avoiding an uneconomic employment of productive
resources.  They recopinse that, in ofder to achicve these ends, it is desir-
able so far as possible 1o adopt measures which expand rather than contract
international trade.

() Contracting parties applying restrictions under this Article may
determine the incidence of the restrictions on imports of different products
or classes of products in such a way as to give prionity to the importation
of those products which arc more essential.

(¢) Contracting parties applying restricions under this Article
undertake:

(i) to avoid unnecessary damage to the comimercial or economic
interests of any other contracting party:®.

(ii) not to apply restrictions so as to prevent unreasonably the
importation of any description of goods in minimum commer-
cial quantities the exclusion of which would impair regular
channels of trade; and

(iii) not to apply restrictions which would prevent the importation
of commercial samples or prevent compliance with patent,
trade mark, copyright, or similar proccdures.

(d) The contracting parties recognize that, as a result of domestic
policies directed towards the achievement and maintenance of full and
productive employment or towards the development of economic resources,
a contracting party may experience a high level of demand for imports
_ involving a threat to its monetary reserves of the sort referred to in para-

graph 2(a) of this Article. Accordingly, a contracting party otherwise
complying with the pravisions of this Article shall not be required to with-
draw or modify restrictions on the ground that a change in those policies
would render unnecessary restrictions which it ix applying under this
Article.

4. (a) Any contracting party applying new restrictions or raising the
general level of its existing restrictions by a substantial intensification of
the measures applied under this Article :mmedme!y after indtituting
or mtenufylng such restrictions (or, in circushstances in which prior cun-
sultation is practicable. before doing so) consult with the CoNIRACTING
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'PARTIES as to the mature of its balance of payments difficulties, alternative
corrective measures which may be available, and the possible effect of the -
restrictions on the economies of other contracting parties. :

(8) On a date to be determined by them,® the CONTRACTING
PARTIES shall review all restrictions still applied under this Article on that
date. Beginning one year after that date, contracting parties applying
import restrictions under this Article shall enter into consultations of the
type provided for in sub-paragraph (a) of this paragraph with the Con-
TRACTING PARTIES annually.

(¢) () I, in the course of consultations with a contracting party
under sub-paragraph (a) or (b) above, the CONTRACTING PARTIES find that
the restrictions are not consistent with the provisiom of this Article or
with those of Article XHI (subject to the provisions of Article XIV), they
shall indicate the nature of the inconsistency and may advise that the restric-
tions be suitably modified.

(ii) Ir, however, as a result of the consultations, the CONTRAC-
TING ParTies determine that the restrictions are being applied in 8 manner
involving an inconsistency of a serious nature with the provisions of this
Article or with those of Article X111 (subject to the provisions of Article XIV)
and that damage to the trade of any contracting party is caused or threatened
thereby, they shall so inform the contracting party applying the restrictions
and shall make appropriate recommendations for securing conformity
with such provisions within a specificd period of time. If such contracting
party does not comply with these reccommendations within the specified
period; the CONTRACTING PARTIES may release any contracting party the
trade of which is adversely affected by the restrictions from such obliga-
tions under this Agreement towards the contracting party applying the
restrictions as they determine to be appropriate in the circumstances.

(d) The Coniracming Parties shall invite any contracting party
which is applying restrictions under this Article to enter into consullations
with them at the request of any contracting party which can establish a prima
Jacie case that the restrictions are inconsistent with the provisions of this
Article or with those of Article XIII (subject to the provisions of Article
XIV) and that its trade is adversely affected thereby. However, no such
invitation shall be issued unless the CuNTRACTING PARTIES have ascertained
that direct discussions between the contractling parties concerned have not
been successful.  If, as a result of the consultations with the CONTRACTING
PARTIES, 00 agreement is reached and they determine that the restrictions
sre being applied inconsistently with such provisions, and that damage
to the trade of the contracting party initiating the procedure is caused or
threatened thereby, they shall recommend the withdrawal or modification
of the restrictions. If the restrictions are mot withdrawn or modified
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within such time as the CONTRACTING PARTIES may prescribe, they may
release the contracting party initiating the procedure from such obligations
under this Agreement towards the contracting party applying the restric-
tions as they determine to be appropriate in the citrcumstances. -

(¢) In proceeding undcr this paragraph, the CONTRACTING PARTIES
shall have due regard to any special external factors adversely affecting
the export trade of the contracting party applying restrictions.®

(/) Determinations under this paragraph shall be rendered expedi-
tiously and. if possible, within sixty days of the initiation of the consulta-
tions.

S. [If there is a persistent and widespread application of import restric-
tions under this Article, indicating the existence of a general disequilibrium
which is restricting international trade, the CONTRACTING ParTits shall
‘initiate dwcussions 1o consider whether other measures might be taken,
either by those contracting parties the balances of payments of which are
under pressure or by those the halances of payments of which are tending
to be exceptionally favourable, or by any appropriate intergovernmental
urganization, to remove the underlying causes of the disequilibrium. On
the invitation of the CONTRACTING PARTIES, contracting parties shall partici-
pate in such discussions.

Article XILi *
Non-discriminatory Administration of Quantirative Resirictions

I.  No prohibution or restriction shall be applied by any contracling
patty on the importation of any product of the teiritory of any other
contracting party or on the exportation of any product destined for the
territory of any other contracting party, unless the importation of the like
product of all third countrics or the exportation of the like product to all
third countries is similarly prohibited or restricted. :

2. In applying import restrictions to any product, conlracung parties
shall aim at a distribution of trade in such product approaching as closely
as possible the shares which the various contracting parties might be expected
to obtain in the absence of such restrictions, and to this end shall observe
the following provisions:

(a) Wherever practicable, quotas representing the toul amount of
permitted imports (whether allocated among supplying countries ¢z
not) shall be fixed, and notice given of their amount in accordance
with paragraph 3 (8) of this Article; ‘

(0) In cases in which quotas are not practicable, the restrictions may ",
be applied by means of import licences or permits without a quota;
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(c) Contracting parties shall not, except for purposes of operating
quotas allocated in accordance with sub-paragraph (d) of this
* paragraph, require that import licences or permits be utilized for
the importation of the product concerned from a parucular country

or source;

(d) In cases in which a quota is allocated among supplying countries,
the contracting party applying the restrictions may seek agreement
with respect to the allocation of shares in the quota with all other
contracting parties having a substantial interest in supplying the
product concerned. In cases in which this method is not reason-
ably practicable, the contracting party concerned shall allot to
contracting parties having a substantial interest in supplying the
product shares based upon the proportions. supplicd by such
confracting parties during a previous representative period, of the
total quantity or value of imports of the product, due account
being taken of any special factors which may have affected or may
be affecting the trade in the product. No conditions or formalities
shall be imposed which would prevent any contracting party from
utilizing fully the share of any such total quantity or value which
has been allotted to it, subject to importation being made within
any prescribed period to which the quota inay relate.®

3. (a) In cascs in which import licences are issucd in connection with
import restrictions, the contracting party applying the restrictions shall
provide, upon the request of any contracting party having an interest in
the trade in the product concerned, all relevant information concerning the
administration of the restrictions, the import licences granted over a recent
period and the distribution of such licences among supplying countries;
Provided that there shall be no obligation to supply ml'urmatlon as to the
names of importing or supplying cnferprises.

(#) In the case of import restrictions involving the fixing of quotas,
the contracting party applying the restrictions shall give public notice of
the total quantity or value of the product or products which will be per-
mitted to be imported during a specificd future period and of any change in
such quantity or valuc. Any supplies of the product in question which
were en roufe at the time at which public notice was given shall not be
excluded from entry; Provided that they may be counted so far as practicable,
against the quantity poinnited to be imported in the period in question,
and also, where necessary, against the quantities permitted to be imported
in the next following period or periods; and Provided further that if any
contracting party customarily exempte from such restrictions products
enteied for comumption .or withdiawn frons waschouse for consumption
during'a period of thirty days after the day of such public notice, such
practice shall be ctnsidered full comphunce wuh this sub-paragraph.



2453

ARTICLES XI1il AND X1V 23

(c) In the case of quotas allocated among supplying countries, the
contracting party applying the restrictions shall promptly inform all other
contracting parties having an interest in supplying the product concerned
of the shares in the quota currently allocated, by quantity or value, to the
various supplying countries and shall give public notice thereof.

4. With regard to restrictions applied in accordance with paragraph
2 (d) of this Article or under paragraph 2 (c) of Article XI, the selection
of a represcntative period for any product and the appraisal of any special
factors ¢ affecting the trade in the product shall be made initially by the
contracling party applying the restriction; ‘Provided that such contracting
party shall, upon the request of any other contracting party having a sub-
stantial interest in supplying that product or upon the request of the CoN-
TRACHNG PARTIFS, consult promptly with the other contracting party o
the CoN1RACTING PAR1IFS regarding the need for an adjustment of the
proportion determined or of the base period selected, or for the reappraisal
of the special factors involved or for the elimination of conditions, for-
malitics or any other provisions established unilaterally relating to the alloca-
tion of an adequate quota or its unrestricted utilization.

5. The provisions of this Article shall apply to any tariff quoeta insti-
tuted or maintained by any contracting party, and. in so far as applicable,
the principlee of this Article sha!l also extend 1o cxport sestiictions.

Article XIV *
Exceprions to the Rule of Non-discrimination

i. A cuontracting party which applies restrictions under Article X1
or gndor Section B of Artsele XVIIE may._ in the application of such cestiic -
tions, Jdeviate lrom the provisions o) Article X111 in a manner having equiv-
lent clfect 1o restaictions en proyments o transfers for cor-at et atie
o nofts which that contiactag party may at that time apply under
Adtich VI or XIV of the Avucddes of Agreement of the Intcinational
Monctary l'und, or under analogous provisions of a special oxcharge
aprecment entered into pursuant to paragraph 6 of Article XV.*

2. A contiacting parly which is applying import restrictions under
- Asticle XII 01 under Scction 8 of Article XVII may, with the consent of
the ConreacTing Pasnes, temporarily deviate foun the prowvisions of
Artcle X111 in respest 7 2 small part of its external trade where the benelits |
tu the contracting paciy ~r contracling partics concerned substantially
ouilweigh any injury wiish rasy resuis to ¢he trede of other contracting
partics.®
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3. The provisions of Article X11I shall not preclude a group of territories
having a common quota in the International Monetary Fund from applying
against imports from other countries, but not among themselves, restric-
tions in accordance with the provisions of Article XII or of Section B of
Article XVIII on condition that such restrictions are in all other respects
consistent with the provisions of Article XIII. .

4. A contracting party applying import restrictions under Article XII
or under Section B of Article XVIII shall not be precluded by Articles XI
to XV or Section B of Article XVIII of this Agreement from applying
measures to direct its exports in such a manner as to increase its earnings
of currencies which it can use without deviation from the provisions of
Article XII1.

S. A contracting party shall not be precluded by Articles XI to XV,
inclusive, or by Section B of Article XVII, of this Agreement from npplymg
quantitative restrictions:

(@) havmg equivalent effect to exchange restrictions authorized under
Section 3 () of Article VII of the Articles of Agreement of the
International Monetary Fund, or

(5) under the preferential arrangements provided for in Annex A of
this Agreement, pending the outcome of the negotiations referred
to therein.

Article XV
Exchange Arrangements

1. The ConiracTING PArTiES shall seck co-operation with the Inter-
nativnal Monetary FFund to the end that the CoNTRACHING PARrTIES and the
Fund may puisur a co-ordinated policy with regard to exchange quesuons
within the jurisdiction of the Fund and questions of quantitative restrictions
and other trade messures within the jurisdiction of thc CONTRACTING
Pantus.

2. In all cascs in which the CONTRACTING PAR1IFs are called upon to
conuder or deal with problems concerning monetary reserves, halances of
payments or foreign exchange arrangements, they shall consult fully with
the Intcinational Monetary Fund. In such consultations, the -Con-
txac NG Parins shall accept all findings of <iatictical and other facts
presented by the Fand relating to foreign exchange, munctary 1cserves
and balances of payments, and shall accept the determination of the Fund
as to whether action by a contracting party in exchange matters is in accord-

ance with the Articles of Agreement of the International Monetary l-‘und
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or with the terms of a special exchange agreement between that contracting
party and the CONTRACTING PARTIES. The CONTRACTING PARTIES, in
reaching their final decision in cases involving the criteria set forth in para-
graph 2 (a) of Article X1l or in paragraph 9 of Article XVIII, <hall accept
the determination of the Fund as to what constitutes a serious decline in the
coniracting party’s monetary reserves, a very low level of its monetary
reserves or a reasonable rate of increase in its monetary reserves, and as to
the financial aspects of other matters covered in consultation in such cases.

3. The CONTRACIHING PARTIES shall seek agreement with the Fund
regarding procedures for consultation under paragraph 2 of this Artcle,

4. Contracting partics shall not, by exchange action, frustraic ®* the
intent of the provisions of this Agreement, nor, by trade action, the intent
of the provisions of the Articles of Agreement of the International Monctary
Fund.

5. If the CONTRACTING PaARTIES consider, at any time, that exchange
restrictions on payments and transfers in connexion with imports are being
applicd by a contracting party in & manner inconsistent with the excep-
tions provided for in this Agreement for quantitative restrictions, they shall
report thercon to the Fund.

6. Any contracting party which is not a member of the Fund shall,
within a time to be determined by the CONTRACTING PARTIES after consulta-
tion with the Fund, become a member of the Fund, or, failing that, enter
into a special exchange agreement with the CONTRACTING ParTIES. A con-
tracting party which ccases to be a member of the Fund shall forthwith
enter into a special exchange agreement with the CONTRACIING ParTirs.
Any special exchange agreement entered into by a contracting party under
this paragraph shall thereupon become part of its obligations under this
Agreement. :

7. (d). A special exchange agreement between a contracting party and
the CoNIRACTING PARTS under paragraph 6 of this Article shall provide
to the satisfaction of the CONIRACTING PARTIES that the objectives of this
Agrecment will not be frustrated as a result of action in exchange matters
by the contracting party in question.

(®) The terms of any such agreement shall not imposs obligations
on the contracling parly in exchange matters generally more restrictive .

than those imposed by the Articles of Agreement of the International
Monetary Fund on members of the Fund. ‘

8. Ammumyvhnhuutnmberofm Fundslnll‘
furnish such information within the general scope of section § of Article
VIII of the Articles of Agreement of the International Monetary Fund as
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the CONTRACTING PARTIES may require in order to carry out their func-
tions under this Agreement.

9. Nothing in this Agreement shall preclude:

(a) the use by a contracting party of exchange controls or exchange
restrictions in accordance with the Articles of Agreement of the
Internationsl Monetary Fund or with that contracting party’s
special exchange agreement with the CONTRACTING PARTIES, or

(b) the use by a contracting party of restrictions or controls on imports
or exports, the sole effect of which, additional to the effects per-
mitted under Articles X1, XII, X111 and X1V, is to make effective
such exchange controls or exchange restrictions.

Article XVI *

Subsidies

Section A—Subs_idies in General

1. If any contracting party granls or maintains any subsidy. including
any form of. income or price support, which operates directly or indircctly
to increase exports of any product from, or to reduce imports of any pro-
duct into, its territory, it shall notify the CONTRACTING PARTIFS in writing
of the cxtent and nature of the subsidization, of the estimated effect of the
subsidization on the quantity of the affected product or products imported
into or &ported from its territory and of the circumstances making the
subsidization necessary. In any case in which it is determined that serious
prejudice to the interests of any other coniracting parly is caused or threat-
ened by any such subsidization, the contracting party granting the subsidy
shall, upon request, discuss with the other contracling party or parties
concerned, or with the CoONTRACTING PARTIES, the possibility of limiting
the subsidization.

Section B - Additional Provisions on Export Subsidies ®

2. The contracting parties recognize that the granting by a contracting
party of a subsidy on the export of any product may have harmful effects
for other contracting parties, both importing and exporting, may canse *
undue disturbance to their normal commercial interests, and may lmder
the achicvemnent of the abjectives of this Agreement.

3. Accordingly, contracting parties should seck to avoid the use of
subsidies on the export of primary products. If, however, a contracting
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party grants directly or indirectly any form of subsidy which operates to
increasc the export of any primary product from its territory, such subsidy
shall not be applied in a manner which results in that contracting party
huving more than an equitable share of world export trade in that product,
acvount being taken of the shares of the contracting parties in such trade
in the product during a previous representative period, and any special
factors which may have affected or may be affecting such trade in the pro- .
duct.*

4. Further, as from 1 Januvary 1958 or the eurliest practicable date
thercafter, contracting parties shall cease to grant cither directly or in-
directly any form of subsidy on the export of any product other than a
primary product which subsidy results in the sale of such product for export
at a price lower than the comparable price. charged for the like product
1o buvers in the domestic market. Until 31 December 1957 no contractmg
pariy shall extend the scope of any such snbsidization beyond that existing
on | January 1955 by the mtroduclmn of new, or the extension of existing,
subsidies.®

S. The CoNTRACIING PARTIES shall review the operation of the pro-
visions of this Article from time to time with a view to examining its
effectiveness, in the light of actual experience, in promoting the objectives
of this Agrecment and avoiding subsidization seriously prejudicial to the
tradce or interests of contracting parties.

Article XVII
Siate Trading Enterprises

1.* (o) Each contracting party undertakes that if it establishes or
maintains a State enterprise, wherever located, or grants to any enterprise,
formally or in effect, exclusive or special privileges,® such enterprise shall,
in its purchases or sales involving either imports or exports, act in 2 manner
consistent with the general principles of non-discriminatory treatment
prescribed in this Agreement for governmental measures affecting imports
or cxports by private traders.

(5) The provisions of sub-paragraph () of this paragraph shall be
understood to require that such enterprises shall, having due regard to the
other provisions of this Agreement, make any such purchases or sales
solely in accordance with commercial considerations,® including price,
quality, availability, marketability, transportation and other conditions of
purchase or sale, and shall afford the enterprises of the other contracting
parties adequate opportunity, in accordance with customary business
practice, to compete for participation in such purchases or sales.

3
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{c) No contracting party shall prevent any enterprise (whether or
Bot an enterprise described in sub-paragraph (a) of this paragraph) uader
its jurisdiction from acting in accordance with the principles of sub-
paragraphs (a) and (b) of this paragraph.

2. The provisions of paragraph 1 of this Article shall not apply to
imports of products for immediate or ultimate consumption in governmental
use and not otherwise for resale or use in the production of goods ¢ for
sale. With respect to such imports, each contracting party shall accord
to the trade of the other contracting parties fair and equitable treatment.

3. The contracting parties  recognize thet enterprises of the kind
described in paragraph 1 (@) of this Article might be operated so as to create
serious obstacles to trade; thus negotiations on a reciprocal and mutually
advantageous basis designed to limit or reduce such obstacles are of import-
ance to the expansion of international trade.® .

4. (a) Contracting parties shall notify the CONTRACTING PARTIES of
the products which are imported into or exported from their territories by
eaterprises of the kind described in paragraph 1 (a) of this Article.

(b) A contracting party establishing, maintaining or authorizing
an import monopoly of a product, which is not the subject of a concession
under Article I, shall, on the request of another contracting party having
a substantial trade in the product concerned, inform the CONTRACTING
PARTIES of the import mark-up ® on the product during a recent represent-
ative perind, or, when it is not possible to do so, of the price charged on the
resale of the product.

(c) The CONTRACTING PARTIES may, at the request of a contract-
ing party which has reason to believe that its interests under this Agreement
are being adversely affected by the operations of an enterprise of the kind
described in paragraph 1 (a), request the contracting party establishing,
mainteining or authorizing such enterprise to supply information about its

"~ operations related to the carrying out of the provisions of this Agreement.

(d) The provisions of this paragraph shall not require any contract-
ing party to disclose confidential information which would impede law
enforcement or otherwise be contrary (o the public interest or would pre-
judice the fegitimate commercial interests of particular enterprises.

Article XVII} *

Governmenial Assistance to Economic Development

1, The contracting parties recognize that the attainment of the objec-
tives of this Agreement will be facilitated by the progressive development
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of their economies, particularly of those contracting parties the economies
of which can only support low standards of living * and arc in the early
stages of development.®

2. The contracting parties recognize further that it may be necessary
for those contracting partics, in order to implement programmes and
policics of economic development designed to raise the general standard
of living of their people, 1o take protective or other measures aflecting
imports, and that such measures are justified in so far as they facilitate the
attainment of the objecuves of this Agreement. They agree, therefure,
that those contracting parties should enjoy additional facilities to enable
them (a) to maintain sufficient Bexibility in their tariff structure to bhe able
to grant the tariff protection required for the establishment of a particular
industry * and () to apply quantitative restrictions for balance of payments
purposes in a manner which takes full account of the continued high level
of demand for imports likely to be generated by their programmes of cco-
nomic development.

3. The contriacting parties recognize finally that, with those additional
facilitien which are provided for in Sections A and B of this Article, the
provisions of this Agreement would normally be suflicient to enable con-
tracting partics to mect the requirements of their economic development.
They agree, however, that there may be circumstiances where no measure
consistent with those provisions is practicable to permit & contracting
party in the provess of cconomic development to grant the overninent il
At banee requised 1oy - wnnte the establishment of particula industiics ®
with a view to raising the gencral standard of living of its people.  Specind
provadies e Lid dewn in Seetions C and 1Y of this Article to deal with
those cises. '

4 () Consequenily. a contracting party the economy of which can
only support low standards of living ® and is in the early stages of develop-
nient * shall be free to deviate temporarily from the provisions of the other
Articles of this Agreement, as provided in Sections A, B and C of this
Article,

{h) A contracting party the cconomy of which is in the process of
developiment, but which docs not come within the scope of sub-paragraph (a)
above, may submit applications to the ConTRACTING PARTIFS under Section
D of this Article.

S.  The cuntracting piutics recognize that the export cainings of con-
tracting parties, the economics of which are of the type described in para-
graph 4 (a) and (b) above and which depend on exports of a small nuinber
of priinary commadities, may be seriously reduced by a decline in the sale
of surk commaodities.  Accordinply. when the exports of primary commoed-
ities by such a contracting party arc scriously affected by measures taken
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by another contracting party. it may have resort (0 the consultation pro-
visions of Article XXH of this Agreement.

6. The CONTRACTING Pariiis shall review annually all measures
applied pursuant to the provisivns of Sections C and D of this Article.

Section A

7. (a) If a contracting party coming within the scope of paragraph
4 (a) of this Article considers it desirable, in order to promote the establish-
ment of a particular industry ® with a view to raising the general standard
of living of its people, 1o modify or withdraw a concession included in the
appropriate Schedule anncxed to this Agrecment, it shall notify the Con-
TRACTING PARTIES to this cffect and enter into negotiations with any con-
tracting party with which such concession was initially ncgotiated, and with
any other contracting party detcrmined by the CONTRACTING PARTIES to
have a substantial interest therein. If agreement is rcached between such
contracting partics concerned, they shall be free to modify or withdraw
concessions under the appropriate Schedules to this Agrecment in order
to give effect to such agrcement, including any compensalory adjustments
involved.

(h) If agreement is not reached within sixty days after the noti-
fication provided for in sub-paragraph () above, the contracting party
which proposes to modify or withdraw the concession may refer the matter
to the CoNIRACTING ParTiES, which shall promptly cxamine it. 1f they
find that the contracting party which proposes to muodify or withdraw the
concession has made every effort to reach an agreement and that the
compensatory adjustment offered by it is sdequate, that contracting party
shall be free o modify or withdraw the concession if, at the same time,
it gives cffect to the compensatory adjustment. If the CONTRACTING
Pak1irs do not find that the compensation offercd by a contracting party
" proposing, 1o modify or withdraw the concession is adeyuate, but find that
it has made cvery reasonable effort to offer adequate compensation, that
contracting party shall be free to proceed with such modilication or with-
drawal. If such action is taken, any other contracting party referred to
in sub-paragraph («) above shall be free to modify or withdraw substantially
equivalent coneessions initially ncgomtcd with the contracting party which
has taken the action.®

Section B .

8. The entrwting parties recognize that contracting parties coming
within the scope of paragiaph 4 (u) of this Article tend, when they are in
rapid process of development, to experience balance of payments difficulties
arising mainly from efforts to expand their internal markets as well as
from the instability in their terms of trade.
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9. In order to safeguard its external financial position and to ensure
a level of reserves adequate for the implementation of its programme of
economic development, a contracting party coming within the scope of
paragraph 4 (a) of this Article may, subject to the provisions of paragraphs
10 10 12, control the general level of its imports by restricting the quantity
or value of merchandise permitted to be imported ; Provided that the import
restrictions instituted, maintained or intensified shall not exceed those
necessary: .

(a) to forestall the threat of, or to stop, & serious decline in its monetary
reserves, or

(0) in the case of a contracting party with insdequate monetary
reserves, to achieve a reasonable rate of increase in its reserves.

Due regard shall be paid in either case to any special factors which may
be affecting the reserves of the contracting party or its need for reserves,
including, where special external credits or other resources are available
to it, the need to provide for the appropriate use of such credits or resources.

10. In applying these restrictions, the contracting party may determine
their incidence on imports of different producis or classes of products in
such a way as to give priority to the importation of those products which
are more essential in the light of its policy of economic development;
Provided that the restrictions are so applied as 10 avoid unnccessary damage
to the commercial or economic interests of any other contracting party
and not to prevent unreasonahly the importation of any description of gonds
in minimum commercial quantitics the exclusion of which would impair
regular channels of trade; and Provided further that the restrictions are
not so applied as to prevent the importation of commercial samples or
to prevent compliance with patent, trade mark, copyright or similar pro-
cedures.

11. In carrying out its domestic policies, the contracting party con-
cerned shall pay due regard to the need for restoring equilibrium in its
balance of payments on a sound and lasting basis and to the desirability
of assuring an economic employment of productive resources. It shall
progressively relax any restrictions applied under this Section as condi-
tions im , maintaining them only (o the extent necessary under the
terms of paragraph 9 of this Article and shall eliminate them when condi-
tions no longer justify such maintenance; Provided that no comiracting
party shall be required to withdraw or modify restrictions on the ground
th#t a change in its development policy would render unnecessary the restric-
tions which it is applying under this Section.®

12. (a) Any contracting party spplying new restrictions or raising
the general level of its existing restrictions by a substantial intensification


http://commrrci.il

2462

32 . ARTICLE XVIII

of the measures applied under this Section, shall immediately after instituting
or intensifying such restrictions (or, in circumstances in which prior consulta-
tion is practicable, before doing s0) consult with the CONTRACTING PARTIES
as to the nature of its balance of payments difficulties, alternative corrective
measures which may be available, and the possible effect of the restrictions
on the economies of other contracting parties. .

(F) On a date to be determined by them,® the CONTRACTING
Partizs shall review all restrictions still applied under this Section on that
date. Beginning two years after that date, contracting parties applying
restrictions under this Section shall enter into consultations of the type
provided for in sub-paragraph (a) above with the CONTRACTING PARTIES at
fntervals of approximately, but not less than, two years according to a
programme to be drawn up each year by the CONTRACTING PARTIES;
Provided that no consultation under this sub-paragraph shall take place
within two years after the conclusion of a consultation of a general nature
under any other provision of this paragraph.

(¢) (@) If, in the coyrse of consultations with a contracting party
under sub-paragraph (a) or (b) of this paragraph, the CONTRACTING
Parnies find that the restrictions are not consistent with the provisions of
this Section or with those of Article XIII (subject to the provisions of
Article X1V), they shall indicate the nature of the inconsistency and may
advise that the restrictions be suitadly modified.

(ii) If, however, as a result of the consultations, the ConTRAC-
NG PARTIES determine that the restrictions are being applicd in a manner
involving an inconsistency of a serious nature with the provisions of this
Section or with those of Article XIII (subject to the provisions of Article
XIV) and that damage to the trade of any contracting purty is caused or
threatened thereby, they shall so inform the contracting party applying
the restrictions and shall make appropriate reccommendations for securing
conformity ‘with such provisions within a specified period. If such
contracting party does not comply witl these recommendations within
the specified period, the CONTRACTING PARTIES may releise any contracting
party the trade of which is adverscly affected by the restrictions from such
obligations undcr this Agreement towards the contructing party applying
the restrictions as they determine to be appropriate in the circumstances.

(d) The CONTRACTING ParTirs shall invite any contracling party
which is applying restrictions under thix Scction to enter inte consultations
with them at the request of any contracting party which can extablish a
prims facie case that the restrictions arc inconsistent with the provisions
of this Section or with those of Article X1H (subject 10 the provisions of
Article X1V) and that its tradc is adversely affected thereby. However,
no such invitation shall be issued unless the CONTRACTING PARTUS have
ascertained that direct discussions hetween the contracting partics concerncd
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have not been successful. If, as a result of the consultations with the
CONTRACTING PARTIES no agreement is reached and they determine that
the restrictions are being applied inconsistently with such provisions, and
that damage to the trade of the contracting party initiating the procedure
is caused or threatened thereby, they shall recommend the withdrawal or
modification of the restrictions. If the restrictions are not withdrawn- -
or modified within such time as the CONTRACTING PARTIES may prescribe,
they may release the contracting party initiating the procedure from such -
obligations under this Agreement towards the contracting party applying

the restrictions as they determine to be appropriate in the circumstances_ .

(e) If a contracting party against which action has been taken in -
accordance with the last sentence of sub-paragraph (c) (ii) or (d) of this
paragraph, finds that the release of obligations authorized by the Con- |
TRACTING PArTiES adversely affects the operation of ity programme and
policy of economic development, it shall be free, not later than sixty days
after such action is taken, to give written notice to the Executive Secretary !
to the CONTRACTING PARTIS of its iatention to withdraw from this Agree- -
ment and such withdrawal shall take effect on the sixticth day following'
the day on which the notice is received by him.

(/) In proceeding under this paragraph, the CONTRACTING PARTIES
shall have due regard to the factors referred to in paragraph 2 of this
Article, Dcterminations under this paragraph shall be rendered eapedi-
tiously and.’if possible., within sixty days of the initiation of the consultations.,

Section C

13 ll‘ a contracting party coming within the scopé of paragraph 4 (a)
of this Article finds that governincntal assistance is |equ|red to promote
the establishment of a particular industry ® with a view to raising the general
standard of living of its people, but that no measure consistent with the -
other provisions of this Agreement is practicable to achieve that objective,
it may have -recourse to the. pruvnsaons and procedures sct out in this
Section.®

14. The contracting party cnncemcd shall aotify the (‘omummc
ParTits of the spceul difficulties which it mcets in the achievement of the
objective outlined in paragraph 13 of this Article and shall indicate the
specific measure affecting imports which it proposes to introduce in order
to remedy these difficulties. [t shall sot introduce that measure before
the eapiration of the time-limit laid down in paragraph 15 or 17, as the
case may be, or if the meusure affects imports of a product which is the
mbjee( ol‘ a concession included in the appropriate Schedule annexed to

- —

'khdnl.

45-025 O - 85 - 36



2464

M ARTICLE XVIll

this Agreement, unless it bas secured the concurrence of the CONTRACTING
PARTIES in accordance with the provisions of paragraph 18; Provided that,
if the industry receiving assistance has already started production, the
contracting party may, after informing the CONTRACTING PARTiES, take
such measures as may be necessary to prevent, during that period, imports
of the product or products concerned from increasing substantially above
a normal level.®

15. If, within thirty days of the notification of the measure, the
CONTRACTING - PARTIES do mot request the contracting party concerned
to consult with them,® that contracting party shall be free to deviate from
the relevant provisions of the other Articles of this Agreement to the extent

necessary to apply the proposed measure.

16. If it is requested by the CONTRACTING PARTIES to do s0,* the con-
tracting party concerned shall consult with them as to the purpose of the
proposed measure, as to alternative measures which may be available
under this Agreement, and as to the possible effect of the measure proposed
on the tommercial and economic interests of other contracting parties.
If, as a result of such consultation, the CONTRACTING PARTIES agree that
there is no measure consistent with the other provisions of this Agreement
which is practicable in order to achieve the objective outlined in paragraph
13 of this Article, and concur ® in the proposed measure, the contracting
party concerned shall be released from its obligations under the relevant
provisions of the other Articles of this Agreement to the extent necessary
to apply that measure,

17. If, within ninety days after the date of the notification of the -
proposed measure under paragraph 14 of this Article, the CONTRACTING
PARTIES have not concurred in such measure, the contracting party concerned
may introduce the measure proposed after informipg the Comncnno
ParniEs. b

18. If the proposed measure affects’ a product which is the subject of
a concession included in the appropriatc Schedule anncxed to this Agree-
me nt, the contracting party concerned shall enter into consultations with
any other contracting party with which the concession was initially ncgo-
tiated, and with any other contracting party determined by the. Con-
TRACTING PARLIES 0 have a substantial interest therein. The CONTRACTING
Panm s sholl concur * in the measure if they agrec that there is no measure
consistent with the other provisions of this A;teemem which is practicable
in order 10 achicve the objective set forth in paragraph 13 of llus Amele
and if they are satisfied:

(a) that agreement has been reached with such other contracting
- [pertics as  resuly of the consultations referred to above, or
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(h) if no such agreement has been reached within sixty-days after.the
notification provided for in paragraph 14 has been reccived by
the CONTRACTING ParTits, that the contracting -party having
recourse 10 this Section Lar made all reasonable efforts to reach
an agreement and that the interests of other contracting parties

- are adequately safeguarded.®

The contracting party having recourse to this Section shall.thereupon be
released from its obligations under the relevant provisions -of ‘the other
Articles of this Agreemenl to the extent necessary to -permit it to .pply
.the measurc. .

19.  If a proposed measure of .the type described in ‘paragraph 13 of
this Article concerns an industry the establishment of which has.in -the
initial period been facilitated by incidental protection afforded by restric-
tions imposed by the contracting party concemed for-balance-of payments
purposes under the relevant provisions of this Agreement, that contracting
party may resort to the provisions and procedures of this Section; Provided
that it shall not apply the proposed measure -without the concurrence *-
of the CONTRACTING PARTHS.®

20. Nothing in the preceding paragraphs of this Section shall authorize

any deviation from the provisions of Articles I, I and X111 of this Agree-

-ment. The provisos to paragraph [0 of this Article shall also. beapphublc
to any restriction under this Section.

21. At any time while 8 measare is being npphcd underwmgnph 17
_ of this Article any contracting party substantially affected by it may suspend
-the application to the trade of the contracting party-having recourse to this
~ Section of such substantially equivalent concessions or other obligations
_ undcr this Agreement the suspension of -which:the CONTRACTING -PARTIES
. .do not disapprove; ® Provided that sixty days’ notice.of such suspension
is given to the CONTRACTING Parites not later:than six months after the
" ‘measurc has been introduced or changed substantially to the detriment
of the contracting party affected. -Any such contracting party shall afford
" adequate opportunity for consultation in. sccordance with “the provmons
’ of Article XX of this Agreement. .

. Section D
. 22. A contracting perty coming within the scope.of sub~paragraph
- 4(b) of this Article.desiring, in the interest of the development of its econ-
omy, to introduce & measurc of the type described in paragraph 13 of
this Article in respect of the establishment of a particular industry * may
_apply to the CONTRACTING PARTIFS for spproval of .such measure. The
ConTRACTING PARTIES shall prumptly cenanlt with such contsacting -party
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and shall, in making their decision, be guided by the considerations set
out in ppragraph 16. If the CONTRACTING PARTIES concur ® in the proposed
measure the contracting party concerned shall be released from its obliga-
tions under the relevant provisions of the other Articles of this Agreement
to the extent necessary to permit it to apply the measure. If the proposed
measure affects a product which is the subject of a concession included in
the appropriate Schedule annexet! to this Agreemeat, the provisions of
paragraph 18 shall apply.®

-23. Any measure applied under this Section shall comply mth the
provisions of paragraph 20 of this Article.

Article XIX ,
Emergency Action on Imporis of Particular Products

1. (a) If, as a result of unforescen developments and of the effect
of the obligations incurred by a contracting party under this Agreement,
including tariff concessions, any product is being imported into the territory
of that contracting party in such increased quantities and under such
conditions as to cause or threaten serious injury to domestic producers
‘in that territory of like or directly competitive products, the contracting
party shall be free, in respect of such product, and to the extent and for
such time as may be necessary to prevent or remedy such injury, to suspend
the obligation in whole or in part or to withdraw or modify the concession.

" (M) If any product, which is the subject of a concession with respect -
to a preference. is heng imported into the territory of a contracting party
in the cncumstances st forth in sub-paragraph (@) of this paragraph, so
. as (0 causc ur threaten serious injury to domestie producers of like or

directly competitive products in the territory of a contracting party which

reccives or received such preference, the importing contracting party shall
_Je free, if that other contracting party so requests, to suspend the relevant
~ obligation in wholc or in part or to withdraw or modify the concession in

respect of the product, to the extent and for such time as may be necessary
-t prevent or remedy such injury.

. 2. Hefore any contracting party shafl take action pursu.mt to the pro-
“wisions of paragraph 1 of this Article, it shall give notice in writing (o the
~ CONIRACTING PARTILS as far in advance as may be practicable and shall
afford the CONTRACTING PARTIES and those contracling parties having a
.substantial interest as expurters of the product concerned an opportunity
to consult with it in respect of the proposed action.  When such notice
is given in celajion to a concession with respect o a preference, the notice
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shall name the éontracting party which has requested the action. .In
critical circumstances, where delay would cause damage which it would he
difficult to repair, action under paragraph 1 of this Article may be taken
provisionally without prior consultation, on the condition that consulta-
tion shail be effected immediately after taking such action.

‘(@) If agreement among the interested contracting pamu Wlth: .
nspect to the action is not reached, the contracting party which proposes
to take or continue the action shall, nevertheless, be free to do so, and if
such action is taken or continucd, the aflected contracting parties shall then -
be free, not later than ninety days after such action is taken, to suspend,
upon the expirau'on of thirty days from the day on which written notice
of such suspension is received by the 'CONTRACTING PARTIES, the applica- -,
tion to the tmde of the contracting party taking such action, or, in the case
envisaged in paragraph | (b) of this Article, to the trade of the contracung
party requesting such action, of such substantially equivalent concessions
or other obligations under this Agreement the suspension of which thc,
Comncmnc PARTIES do mot disapprove. '

1)) "Notwithstanding the provisions of sub—panmph (a) of this
parazhph ‘where action is taken under paragraph 2 of this Article without
prior eonsuluuon and causes or threatens serious injury in the territory
of a comractmg party to the domestic producers of products affected by
the action, that contracting party shail, where delay would cause damage
difficult to repair, be free to suspend, upon the ukin; of the action and
lhronhout' the period of consultation, such concessions or other obliga-
tions & may be neoessary 1o prev..nt or remnzdy the injury. e

.,

Aﬂldexx

Genrral !;.mrplmn.r '

. Qubject to the rrqunremcm that such measures are not applied in a
manner which would constitute a mzans of arbitrary or unjuslnluhle discri-
minalion between countries where the same conditions prevail, or a dis-
guised restriction on international trade, nothing in this Agreement shall
be construed 1o prevent the adoption or enforcement by any contracting
party of mcasures:

(a) necessary to protect public morals; , T

(h) necessary to protect human, animal or plant life or bealth; . - -

(8" relating 1o the importation or exportation of gold or silver; .

() “niecestary to sécure compliance with laws or regulations whick are
not inconsistent with the provisions of (his Agreement, including
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those relating to customs enforcement, the enforcement of mono-

©

@

)

polies operated under paragraph 4 of Article I and Article XV,
the protection of patents, trade mrhandeopyndm.and(hepn-
wvention of deceptive practices; o
relating to the products of prison labour;

imposed for the protection ofuumulumdmmc.m .
or archacological value;

relating to the conservation of exlmuuble natural resources if
such measures are made effective in conjunction with lumum
on domestic production or consumption;

undertaken in pursuance of obligations under any mmm- ‘
mental commodity agreement which conforms to criteria submitied

. 10 the CONTRACTING PARTIES and not dmppmved by them or )

o

- domestic industry, and shall not depart from the ptovmonsdlib ..

which is itself so submitied and not so disapproved;®

involving restrictions on exports of domestic materials mty
to ensure essential quantities of such materials to a domestic pro- .
cessing industry during periods when the domestic prics of such

materials is held below the world price as part of a goveramental

stabilization plan; Provided that such restrictions shall ot operate |

to increase the exports of or the protection afforded (o such

" - Agreement relating to non-discrimination;

‘essential to the scquisition or distribution of produas h pneul
or Jocal short supply; Provided that any such measures shall be
sonsistent with the principle that all contracting partics are entitled

" 10 an equitable share of the international supply of such products,

and that any such measures, which ‘are inconsistent with the other
provisions of this A;reemcn( shall be discontinued as soon as the
conditions giving rise to them have ceased to exist. The. Con-
TRACTING ParTiES shall review the need for this mph

" mot later than 30 June 1960.

Artide XXI
Secwrity Exceptions

mmmw:mnbemm

)

hmmnnywmuamgmywhmstuyhl‘a‘mﬁ
wmd-nunmmmwbmm
faterests; or S
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(A} o prevent any contracting party from taking any action which it
considers necessary for the protection of its essential security
interests

(1) relating to fissionable materials or the materials from which
they are derived; :

(i1) relating to the traflic in arms, ammunition and |mplcmcnu of
war and to such traffic in other goods and materials as is
carried on directly or indirectly for the purpose of supplying
a military establishment;

(iii) taken in time of war or-other emergency in international rela-
tions; or

(c) to prevent any.contracting party from taking any action in pur-
suanice of its obligations under the United Nations Charter for
the maintenance of international peace and security.

Article XXII
Consultation

1. Each contracting party shall accord sympathctic consideration to,
and shall afford adequate opportunity for consultation regarding, such
representations as may be made by another contracting party with respect
to any matter affecting the opcration of this Agreement.

2. The CoNTRACTING PARTIIS may, at the request of a contracting
party, consult with any contracting party or purties in respect of any
matter for which it has not been possible to find a sall\faclory solution
through consultation under paragraph L.

Article XXIII
Nullification or Impairment

+ 1. 1If any contracting paity should consider that any bencfit accruing

to it dircctly or indirectly under this Agreement is being nullified or impaired

or that the attainment of any objective of the Agreement is being impeded

as the result of

(g} the falure of another conlracting party to cany out its obligations
under this Agreement, or

(b) the application by another contracting party of any -measure,

whether or not it conflicts with the provisions of this Agreement, or

_ (c) the existence of any other situation,
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the contracting party may, with a view to thé satisfactory adjustment of
the matter, make written representations or proposals to the other con-
tracting party or parties which it considers to be concerned. Any con-
tracting party thus approached shall give sympathetic consideration to the
representations or proposals made to it

2. If no satisfactory adjustment is eflected between the contracting
parties concerned within a reasonable time, or if the difficulty is of the
type described in paragraph 1 (c) of this Article, the matter may be referred
1o the CONTRACTING PaARTIES. The CONTRACTING PARTIES shall promptly
investigate any matter so referred to them and shall make appropriate
recommendations to the contracting parties which they consider to be
concerned, or give a ruling on the matter, as appropriate. The CONTRACTING
PARTIES may consult with contracting parties, with the Economic and Social
Council of the United Nations and with any appropriate inter-governmental
organization in cases where they consider such consultation necessary. If the
CONTRACTING PaRTIES consider that the circumstances are serious enough -
to justify such action, they may authorize a contracting party or parties
to suspend the application to any other contracting party or parties of
such concessions or other obligations under this Agreement as they deter-
mine to be appropriate in the circumstances. If the application to any
contracting party of any concession or other obligation is in fact suspended,
that contracting party shall then be free, not later than sixty days afler such
action is taken, to give written notice to the Executive Secretary? to the
'CONTRACTING PaRiis of its intention to withdraw from this Agreement
and such’ withdrawal shall take effect upon the sixtieth day following the
day on which such notice is received by him.

. ¥ See Preface.
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Article XXIV

Territorial Application—Frontier Traffic—Customs Unions
and Free-trade Areas

1. The provisions of this Agreement shall apply to the metropolitan
customs territories of the contracting parties and to any other customs
territories in respect of which this Agreement has been accepted und:r
Article XXVI or is being applied under Article XXXIII or pursuant to
the Protocol of Provisional Application. eEach such customs territory
shall, exclusively for the purposes of the territorial application of this
Agreement, be treated as though it were a contracting party; Provided
that the provisions of this paragraph shall not be construed to create any
rights or obligations as between two or more customs territories in resgect
of which this Agreement has been accepted under Article XXVI or is being
applied under Article XX X1l or pursuant to the Protocol of Provisional
Application by a singlc contracting party.

2. Fur the purposcs of this Agreement a customs territory shall be
understood to mean any territory with respect to which separate tariffs
or other rcgulations of comimerce are maintained (or a substantial part of
the trade of such territory with other territories.

3. The provisions of this Agreement shall not be construed 1o
prevent:

(a) Advantages accorded by any contracting party to adjacent countries
in arder to facilitate (rontier traffic;

(6) Advaniages accorded to the trade with the Free Territory of Trieste
by countries contiguous to that territory, providcd that such
advantages are not in conflict with the Treaties of Peace arising
out of the Second World War,

4. The contracting parties recognize the desirability of increasing -
(reedom of trade by the development, through voluntary agreements, of
closer integration between the economies of the countries parties to such
agreements. They also recognize that the purpose of a customs union or
of a free-trade area should be to facilitate trade between the constituent
territories and not to raise barriers to the trade of other contracting parties
with such territories.

41
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5. Accordingly. the provisions of this Agreement shall not prevent,
as hetween the territories of contracting parties, the formation of a customs
union or of a free-trade area or the adoption of an interim agreement
necessary for the formation of a customs union or of a free-trade area;
Provided that:

(a) with respect (o & customs union, or an interim agreement leading
1o the formation of a customs union, the duties and other regula-
tions of commerce imposed at the institution of any such union
or interim agreement in respect of trade with contracting parties
not parties to such union or agreement shall not on the ‘whole
be higher or more restrictive than the menl incidence of the duties
and tcgulnuons of commerce applicable in the constituent terri-
tories prior to the formation of such union or the adoption of such
interim agreement, as the case may be;

(b) with respect to a free-trade area, or an interim agmment leading
to the formation of a free-trade area, the duties and other regula-
tivns of commerce maintained in each of the constituent territories
and applicable at the formation of such free-trade area or the adop-
tion of such interim agreement to the trade of contracting parties
not included in such area or not parties to such agreement shall
not he higher or more restrictive than the corresponding duties
and other regulations of commerce existing in the same constituent
territaries prior to the formation of the free-trade area, or interim
agreement, as the case may be; and

(¢) any intcrim agreement referred 10 in sub-paragraphs (a) and (b)
shall include a plan and schedule for the formation of such a
customs union or of such a free-trade area within a reasonable
length of time. .

6. I, in fulfilling the requirements of sub-paragraph $ (a), a contracting
Party proposcs to increase any rate of duty inconsistently with the pro-
visions of Asticle IV, the procedure set forth in Aruicle XA VILL shall apply.
~ In providing for compensatory adjustment, due account shall be taken of
the compensation aircady afforded by the reductions broughl about in
the corresponding duty of the other constituents of the union.

7. (a) Any contracting party deciding to enter into a customs union
or frec inde area, or an interim agreement keading to the formation of
such 8 union or area, shall promptly notify thc CoNIRACTING PARTIES
and shall make available to them such information regarding the proposed
union or arcs as will enable them to make such reports and recommenda-
tions to contracting parties as they may deem appropriate.

(b)) If, after having studied the plan and schedule included in an
imerim agreement referred to in paragraph S in consultation with the parties



2473

ARHICLY XXIV 43
to that agreement and tuking due account of the information made available
in accordance with the provisions of sub-paragraph (@), the CONTRACTING
Parins find that such agreement is not Likcly to result in the formation
of a customs union or of a free-trade arca within the period contemplated
by the parties to the agreement or that such period is not a reasonable
one, the CONTRACTING PARTIES shall make recommendations to the parties
to the agreement. The parties shall not muintain or put into force, as
the case may be, such agreement if they are not prepared to modufy it in
accordance with these recommendations.

(¢) Any substantial change in the plan or schcdule referred to in
paragraph 5(c) shall bc communicated to the CONIRACTING PARIIES,
which may requcest the contracting parties concerned to consult with thein
if the change scems likely to jeopardize or delay anduly the formation of
the custonis union or of the free-trade arca.

8. Tor the purposcs of this Agreement:

(a) A customs union shall be understood to inean the subsitution of
a single customs tcrrifory for (WO or man: Clsioms 10THLOFIC, S0
that

(i) dutics and other restrictive repulitions of commerce (e <oy,
where necessary, those permiticd under Articles X1, X1, X,
X1V, XV and XX) are eliminated with respect to substanuatly
all the trade between the eonstifueat territorics of the union
or at Icast with respect (o substantiflly all the trade in products
originating in sih teiditorics, and,

(ii) ‘subjuct to the provisions of paragraph 9, substantially the
same dutics and other regudations of commerce are applied
by cach of the members of the union to the irade of territorics
not includud in the union;

(h) A frec-trade arca shatl be undeistood to mean a group of two or
more customs Grvoiies in which the duties and other sestrirtve
regnlations of commercve (evcept, where nccessary, those pernite d
under Articles X1, XH, XHI, XIV, AV and XX) e eliminaed
on substantially all the trade betwecn the constituent turritorinrs
in products originating in such territories.

9. The prefercnces referred to in paragraph 2 of Article 1 shall not e
alfecied by the formation of n customs union or of a free-trade aiea but
may be climinated or adjustrd by meuns of negotiations with contracting
partics affected.®* This procedure of negotiations with affected contracting
partics shall, in particular, apply to the elimination of preferences required
to vonfiym with the provisions of paragraph 8 (a) (i) and paragraph 8 (b).

¢
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10. The CONTRACTING PaRTits may hy a two-thirds majority approve
proposals which do not fully comply with the requirements of paragraphs
5 to 9 inclusive, provided that such proposals lead to the formation of a
customs union or a frec-trade area in the sense of this Article.

11. Taking into account the exceptional circumstances arising out of
the establishment of India and Pakistan as independent States and recog-
nizing the fact that they have long constituted an cconomic unit, the con-
rracting parties agree that the provisions of this Agreement shall not prevent
the two countrics from entering into special arrangements with respect
to the trade between them, pending the establishment of their mutual
trade relations on a definitive basis.®

" 12. FEach contracting party shall take such reasonable measures as
may be available (o it to ensu:z observance of the provisions of this Agree-
ment by the regional and local governments and authorities within its
territory.

Article XXV
Joint Action by the Contracting Partics

1. Representatives of the contracting parties shall meet from time to
time for the purpose of giving effect to those provisions of this Agrecment
which involve joint action and, gencrally, with a view to facilitating the
operation and furthering the objectives of this Agreement. Wherever
reference is made in this Agreement to the contracting parties acting jointly
they ar¢ designated as the CONTRACTING PARTIES.

2. The Secretary-General of the United Nations is requested to con-
vene the first meeting of the CONTRACTING PARTIES, which shall take place
not later than March |, 1948,

3. Each contracting party shall be entitled to have one vote ll all
meetings of the CONTRACTING ParTirs.

4. Except as otherwise provided for in this Agreement, decisions of
the CONTRACTING PARTIES shall be taken by a majority of the votes cast.

S. In exceptional circumstances not elsewhere provided for in this
Agreement, the CONTRACTING PARTIFS may waive an obligation imposed
upon a contracting party by this Agreement ; Provided thai any such decision
shall be approved by a two-thirds majority of the votes cast and that such
majority shall comprise more than half of the contracting parties. The
CONTRACTING PARTIES may also by such a vote
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(i) definc ccrtain catcgories of exceptional circumstances to which
other voting requirements shall apply for the waiver of obligations,
and

(in prescribe such critenia as may be necessary for the application of
this paragraph.t

Article XXVI
Acceptance, Entry into Force and Registration
1. The datc of this Agreement shall be 30 October 1947,

2. This Agrcement shall be open for acceptance by any contracting
patty which, on 1 March 1955, was a contracting party or was negotiating
with a view to accession to this Agrcement.

3. Ihis Agreement, done in a single English original und in a single
French onginal, both texts authentic, shall be deposited with the Secretary-
General of the United Nations, who shall furnish certified copies thereof to
allanterested governments,

4. Luach government accepting this Agreement shall depusit an instru-
ment of acceptance with the Executive Secretary! to the CONTRACTING
Partiis, who will inform all interested governments of the date of deposit
of each instrument of acceptance and of the day on which this Agreement
enters into force under paragraph 6 of this Article.

5. (a) Each government accepting this Agreement does so in respect
of its metropolitan territory and of the other territories for which it has
international responsibility, except such separate customs territories as it
shall notify 1o the Executive Secretary ! to the CONTRACTING PARTIES at the
time of its own acceptance.

(b) Any government, which has so notified the Executive Secretary !
under the exceptions in sub-paragraph (a) of this paragraph, may at any
time give notice to the Executive Secretary! that its acoeptance shall be
. effective in respect of any separate customs territory or territories so excepted
and such notice shall take effect on the thirticth day following the day oa
which it is received by the Executive Secretary.!

(c) If any of the customs territories, in respect of which & contracting

party hay accepted this Agreement, possesses or acquires full autonomy
in the conduct of its external commercial relations and of the other matters

tmlmhumcmtmymb ub-uw
§ See Preface.
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provided for in this Agrecment, such 1crf_itory shall, upon sponsorship
through a declaration by the respansible contracting party establishing
the above-mentioned fact, be deemed to he a contracting party.

6. This Agreement shall enter into force, 95 among the governments
which have accepted it, on the thirtieth day {ollowing the day on which
instruments of acceptance have been deposited with the Executive Secretary!
to the CONTRACTING PARTIES on behalf of governments named in Annex H,
the teriitories ef which account for 85 per centum of the total external trade
of the territories of such governments, computed in accordance with the
spplicable column of percentages set forth therein.  The instrument of
acceplance of each other government shall take eflcet on the thirtieth day
following the day on which snch instrument has been deposited.

7. ‘The United Nations js authorized to eflict regisiration of this
Agreetrent as soon as it enters into foree.

Article XAVH
Withh.lding or Withdrawal of Convesstons

Any contracting party shall at any time be fice to withhold or to with-
draw in whole or in part any coneession, provided fop in the appropriate.
Schedule anpexed to this Agrecisent, in respest ol which such contracting
paity determines that it was initiaily negotiate! wath a zovernment which
has not becomne, or has «cased 1o b, a conteo g pasty. A contracling
party taking such action Jhall notify the Coxiracinad ¥ aiTiEs and, upon
request; consult with contracting partiss wluch bave a substantial interest
in the preduct concerned.

Acticte XXVIT *
Modification of $:.* tles

1. On the lirst day of each threc-year § o nd, tlie i1 cuud beginning
en | January 1938 ‘ur on the first day of cuy othes erie d ® that may be
spevific-d Ly the Cotpacs i PArTES hy two-thisds of the votes east) a
coniracting party (Lereafis o the Article neferred (o as the “applicant
wontsating g ity 3y, Ly negotiaticn ar4 ap~semuent with any contracting
party with wiuch such comersior was imtially negotiated and with sny
other crntincting party detcsminedd Ly the CONTRACTING PARTIES to have a
principal supplying ntoest® (v ich two priceding categories of centracting

.- s-e -

' !eol’rdrec
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1 tties. together with the apploant contracting party, are in this Articl:
iereinafior referred to o« the “cortracting perties prisarily concerned™),
"iad sehiect W consultaiaon with any other contracting party Jdeicrmencd by
e ComvIRAC TING Pakips to base 2 subatantinl mterest® i such cone- on,
cendify or withdiaw a conce sion® ancluded in the appiopricte Sohadale
anpeacd 1o this Aprecnent.

2. In such negotiations. and agrecment, ahich may i chde proaan
1..r campensatory adjustment with respect to other §oeducts, the conit cting
“srtins concerned shalt andeas our (o maintain a general Jesel of recoroe al
<o metuclly advantepeons concessions not less fivourable to (rd: than

1ot prosaded ferin thi- Aprecment prior to sich ncentiations,

G0 tor I apreement beiween the contracting §artics prinonty cone
¢ nad cannot be reached before U January 14558 ot helore the expiretizn
el period convezeed o pacieeiph 1 oof this Article, the contracting gty
vhick proeposes to medify oF withdraw the concesston shall, nevertheless,
be fice o doyso and it such actioin is taken any contracting party with which
wch copecation was inetielly negonated, any contiaching party determined
vader paragraph 1t have a principal supplying interestand ey eontiacting
party deterined under parigzraph 1 to have a substantiad inteisst »hall then
L free not later than six months after such action s taken, to withdraw,
e the eapirstion of thiviv days from the day on which writteny nutice of
<o b withdrawal is seevtved by the CONTRACTING PaRTns, sobanti diy
c eivalert concescions miblly negotiated with the applicant contri tray
bty

(N oaprer e Yetween the contracting. parties praaacily cos
~erived is rearied b cay other contracting p nty detersnined under pira
srach Dot this Article teohone s sabstantial inferestis not satisticd, such other
condcting pavty shull he fioe, not Lier than six menths afier action nader
S agreement e tad e, to withdraw, upon the expirittion of thirty days
s the dav on sl ntten aoticg of sucle v thdrvwal is received by the
Congrro i Pavius, cuhataniolty cguivelent  comeessions inisally

ottt vath the appleant contasaing parts.

4. abeConap o Parties ieay, af any tine, in special cirenistancees,
Aanthed e cennac e party (o enter it negoti dtions for nuvdific stion or
withedr vzl of 3 sovncen anclinded i the appropriate Schedule anne ed
vy this Aprepgent - al -t to the foliowing procedures and conditions

vt Y ipe o * et e celated consultation. bt e oo e
W deeond e e ath the provisions of paragraphs | and 2 of this
Aiticle.

) _|r agreem-nt hetween the contracting parties prisnatily concerned
i+ reacheid in the negatiations. the provisions of paragraph 3 (b) of
this Asticle sha1l apply.
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(c) If agreement between the contracting parties primanly concerned
is not reached within a period of sixty days® afler negotiations have
been authorized, or within such longer period as the CONTRACTING
PARTIES may have prescribed, the applicant contracting party may
refer the matter to the CONTRACTING Parnies. ¢

(d; Upon such reference, the CONTRACTING Pariirs shall promptly
examine the mstter and submit their views to the coatructing parties
primarily concerned with the aim of achieving a sctiement. If a
scitlement is reached, the provisions of paragraph 2 (4) shall apply
as if agreement between the contracting partics primari.y concerned
had been reached. If no settlement is reached betiveen the contracting
parties princuily concerned, the app'icant contracting parly shall be
free 10 mudify o1 withdraw the concession, unless the CONTRACT-
INnG PAr111S determine that the applicant contracting paity has
unreasonahly failed to offer adequate compensation.* If such action
is tuken, any contracting party with which the concession was
initially negotiated, any contracting party detcemined under para-
araph 4 (a) 1o have a principal supplying interest and any contracling
party determjined under paragraph < (a) to have a substantial
interes), shall be frec, not later than ~ix months after such action
is taken, to modify or withdraw, upon the expiration of thirly days
from the day un which written notice of such withdrawal is received
by the CONTRACTING PARTN'S, substantially equivalent concessions
initially negotiated with the applicant contracting parly.

S. Before 1 January 1958 and before the end of any period envisaged
in paragraph | a contracting party may clect by notifying the CONTRACFING
ParTis to reserve the right, for the duration of the next pzriod, 1o modify
the appropriate Schedule in accoirdance with the procedures of paragraphs |
to 3. If a contracting party su elects, other contracting parties shall have
~ the right, during the samc period, to modify or withdraw, in accordance

with the same procedures, concessions initially negotiated with that
contracting party. ’

Article XXVIII bis
Tariff Negotiations

1. The contracting parties recognize that customs duties often consti-
tute serious obstacles to trade; thus negotiations on a reciprocal and mutually
advantageous basis, directed 1o the substantial reduction of the gencral level
of tariffs and other charges on imports and exports and in particular to the
reduction of such high tariffs as discourage the importation even of minimum
quantities, and conducted with due regard to the objectives of this Agreement
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and the varying needs of individual contracting parties, are of great impor-
tance to the expansion of mtcrnational trade. The CONTRACTING PARTIES
may therefore sponsor such negotiations from time to tiinc.

2. (a) Negotiations under this Article may be carried out on a selective
product-by-product basis or by the application of such multilateral pro-
cedurcs as may be accepted by the contracting parties concerned.  Such
negotistions may be directed towards the reduction of duties. the binding
of duties at then existing levels or undertakings that individual duties or the
average duties on specified categories of products shall not exceed specified
fevels.  ‘The binding against increasc of low duties or of duty-fr:e treatment
shall, in prnciple, be recognized as a concession equivalent in value to the
reduction of high duties.

(») The contracting parties recognize that in gereral the success of
multilateral negotiations would depend on the participativn of all contracting
partics which ennduct a substantial proportion of their external trade with
onc another. ’

3. Negotiations shall be cunducted on a basis which affords adequate
opportunity to take into account:

(a) . the needs of individual contracting parties and individual industries;

() the needs of less-developed countries for a more flexible use of tarifl
protection to assist their economic development and the special
needs of these countrics to maintain tariffs for revenue purposes;
and

(¢) all other relevant circumstances, including the fiscal,® develop-
mental, strategic and other needs of the contracling parties con-
cerned.

Article XXIX
The Relation of this Agreement 1o the Havana Churter

_ 1. The contracting parties undertake to observe to the fullest extent
of ‘their executive authority the general principles of Chapters | to Vi
inclusive and of Chapter IX of thc Havana Charler pending their accept-
ance of it in accordance with their constitutional procedures.®

2. Part 11 of this Agreement shall be suspended on the day on which
the Havana Charter enters into force.

3. If by September 30, 1949, the Havana Charter has not entered into
force, the contracting parties shall meet before Decernber 31, 1949, to
agree whether this Agreement shall be amended, supplemented or main-
tained. )

45-025 0 - 85 ~ 37
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4.: 1f at any time the Havana Charter should cease to he in force,
the CONTRACTING ParTiEs shall meet as soon as practicable thercafter
to agree whether this Agreement shall be supplemented, amended or main-
tained. Pending such agreement, Part 1] of this Agrecnent shall again
enler into force; Provided that the provisions of Part 11 other than Article
XXI11 shall be replaced, mutatis mutandis, in the form in which they then
appeared in the Havana Charter; and Provided further that no contracting
party shall be bound by any provisions which did not bind it at the time
when the H;nan'n Charter ceased to be in force.

5. If any contracling party has not aooemcd the Javana Charter by
the datc upon which it enters into force, the CONTRACTING PakTH:s shall
confer to agrce whether, and if so in what way, this Acrcement in so far
as it afleets relations between such contracting party ar:d other contracting
partics, shail be supplemented or amended. Pending wuch agrecment the
provisions of Part 11 of this Agreement shall, notwithstanding the provisions
of paragraph 2 of this Article, continue to apply as between such con-
tracting party and othcr contracting parties.

6. Contracting partics whichi are Members of the Internitional Trade
Organization shall not invoke the provisions of this Agrcement so as to
prevent .the operation of any provision of the Havana Charter. The
application of the principle underlying this paragraph (o any contracting
party which is not a Member of the International ‘I'rade Qrganization
shall be the subjeut of n agreement paonant to paiagraph S of this Article.

Article XXX
Amendments

1. Except wheie provivion for maodification is made elsewhere in this
Agreement, amendnients 1o the provisions of Part { of this Agreement
or to the provisions of Article XXIX or of this Article -hall become effective
upon acceptance by all the conuacting partics, and other amendments to
this Agreemncat shall hecome effective, in respect of those confracting
parties which accept them, upon acceptance by two-thirds of il.¢ contracting
parties and thereafier for cach other eontnctmg paity upon acoept.mcc

by it.

2. Any contracting party accepting an amendment to this Agreement
shall deposit an instrument of acveptance with the Secretary-Gunersl of the
United Nations within such period as the CONTRACIING PARTIES may
specify. The CoNTRACTING PARTIES may dotide that any amendment made
effective under this Arlicle is of such a nature that sny contracting party
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which has not accepted it within a period spec-ﬁed by the CoNTRACTING
PArTies shall be free to withdraw from this Agreement, or to remain a
contracting party with the consent of the CONTRACTING PARTIES.

“obrn s ., Atide XXXI

aw L F i s e e . ,
A S S L Y TS

Withdrawal ' .. ‘.

. Wiihout prejudice to the provisions of pangraph 12 of Amcle XVIIt,
of Article XX111 or of paragraph 2 of Article XXX, any contracting party
may withdraw from this Agreement, or may separately withdraw on behalf
of any of the separate customs, temt,ones for which It has international .
responsibility and which at the time possesses full autonoriiy in the conduct
of its external commercial relations and of the other mattery provided for
in this Agreément. The withdrawal shall take effect upon the expmuon'
of six months from the day on which written notice of withdrawal is re-
ceived by thg Secretary-General of the United Nations.

. : :! )
P :'.....,‘ ,.: Alﬂdtm A I T
st AT e

Conlracllng Panla

LIPEEE ' P

. "The eomnc!mg pmics 0 this Agmemem ;hall be understood to
mean those governments which are applying the proyiupm of tlns A‘ree- :
ment under Articles XXVI or XXXIII or pursuant to the Frotocol ol""
Provisional Application.

2. At any time aher the entry into force ‘of this Agreement pursuant
to paragraph 6 of Article XXVI, those contracting parties which have
accepted this Agreement pursuant to paragraph 4 of Article XXVI rhay
decide that any conmctmg party which has not so accepted it shall cease
to be a contracting party.

Article XXXITI
Accession
A government not party to this Agreement, or a government acting on
behalf of a separate customs tetritory possessing full autonomy in the con- -
duct of its external commercial relations and of the other matters providéd

for in this Agreemer.t, may accede td this Agreement, on its own behalf or
on behalf of that te; ritory, on terms to be agreed between such government

" and the CoNTRA*TING PARTuS. Decisions of the CONTRACTING PARTIES

under this paragrajh shall be taken by a two-thirds majority.
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Article XXXIV
Annexes

mmmmmmzmwwn&mpnd
this Agreement.

Article XXXV

Nau-qﬂkabn of the Agreement between
perticular Contracting Parties

1. This Agreement, or alternatively Articlo If of this Agreement, shal
not apply as between any contnctmg party .nd any other contracting
party if:

(o) lhe two contracting parties hve not entered into tarnifl negoudons

with each other, and

(b) either of the contracting parties, at the time eithet becomes a
contracting party, does not consent to such application.

2. The CONTRACTING PARTIES miy review the operation of this Article
in particular cases at the request of any contracting pmy and make
: cppropmu recommendations. _
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PART IV*
TRADE AND DEVELOPMENT

Article XXXVI
Principles and Objectives

The contracting parties,

recalling that the basic objectives of this A;mment include the
raising of standards of living and the progressive development

-~ of the evonomies of all comractm; partics, and considering that

the attainment of these objectives. is particularly urgent fof iesa'

- developed contracting parties; ...
h)

' (0)

)

considering that export earnirigs of the las-developed wmndm;

- parties can play a vital part in their economic development and

that the extent of this contribution depends on the prices paid by

- the less-devcloped contracting parties for essential imports, the

volume of their expurts, and the prices received for these: enpom

noting, that there is a wide gap between standards of Imng in less-
‘déveloped countries and in other countries; -

recognizing that individual and juint action is esmmal lo ﬁmher

the development of the economics of less-developed contracling

- (o

lgrecufollm - ST el

parties and 10 bring about & rapid advance in the mndards of
living in these countries;

recognizing that international trade as & means of nclnevm; eco-
mnklndmldnmemntshouuumbynnhub
and procedures- - and measures in conformity with such rulés and
procedums-n are consistent with the obpuiva set forth in this
_ Article; v

(f) noting lhn the Connacnuo PARTUS may cmble lm-developed .

contracting . “rtics touae:peadmumbpmmthm irade
lnddﬂelopmcm. : . A . ~

. ';..-‘

s & Mnuedforanpdandumnedupnnsmohheupoﬂ
*‘earningi of the less-developed contracting parties.

s3
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3  There is nced for positive efforts designed to ensure that less-
developed contracting parties securc a share in the growth in international
trade commensurate with the needs of their economic development.

4. Ganon the continued dependence of many less-developed contracting
parties on the exportation of a limited range of primary products,® there is
need to provide in the largest possible measure more favourable and
acceptable conditions of access to world markets for these products, and
wherever appropnale to devise measures designed to stabilize and improve
conditions of world markets in these products, including in pdrticular
measures designed to attain stable, cquitable and rcmunerative prices, thus
permitting an expansion of world trade wnd demand and a dynamic and
steady growth of the reul export earnings of these countries so as to provide
them with expanding resources for their economic development.

5. The rapid expansion of the economizs of the less-developed con-
tracting partiss will be facilitated by 4 diversfication * of the structure of
their economnies and the avoidance of an cxcessive dependence on the export
of prmary products. There is, therefore, necd for.increased access in
the largest possible measure to markets under favourable conditions for
processed and inanufactured products currently or potentially of particular
expon interest to less-developed contracting parties.

6 - Because of the chronic deficiency in the export proceeds and other
foreign exchange earnings of less-developed contracting parties, there are
important inter-relationships between trade and financial assistance to
development.  There is, therefore, need for close and continuing collabora-
tion between the CONTRACTING Parmies and the international lending
agencies so that they can contribute most effectively to alleviating the
burdens these less-developed contracting parties assume m the mtercst of
their econvmic development. .

7. There is necd for appropriate collaboration: between the Con-
IRACTING PaARrYiES, other intergovernmental bodies and the organs and

" agencies of the United Nations system, whose activities relate to the trade
" and economic developmcnt of less-developed countries.

8. The devcloped oontracung parties do not cxpect reaprocny for
commitments made by them in trade ncgotiations to teducc or remove
tariffs and other barriers to the tnde ol' less-devcloped contnctmg

parties.®

9. The adoption of measures to give eﬂ‘ea to these 'p'n"n'ciples and
objectives shall be a matter of conscious and purposeful effort o the part
of the contraéting parties both individually and jointly.
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Article XXXVII
Commitments

§. The developed contracting parties shall to the fullest extent pos-
sible—that is, except when compelling reasons, which may include legal
reasons, make it impossible—give effect to the following provisions:

(a) accord high priority to the reduction and elimination of barriers
to products currently or potentially of particular export interest to
less-developed coniracting parties, including customs duties and
other restrictions which differentiste unreasonably between such .
products in their primary and in their processed forms;*

(b) refrain from introducing, or increasing the incidence of, customs
duties or non-tariff import burriers on products currently or
potentially of particular export interest to less-developed con-
tracting parties; and

{c) (i) vefrain from imposing new fiscal measures, and
(ii) in any adjustments of fiscal policy accord high priority to the
. eeduction and climination of fiscal measures,

which would hamper, or which himper, signiicantly the growth of
consumption of primary products, in raw or processed form, wholly
or mainly produced in the territorics of less-developed contracting
perties, and which are applied specifically to those products,

2. (=) Whenever it is considcred that effect is not being given 10 any
of the provisions of sub-paragraph (a), () or (c) of paragraph 1, the matier
shall be reported 10 the CONTRACTING PARTIES cither by the cuniracting
party not so giving effect to the relevant provisions or by any other inter-
ested contracting party.

(®) () The Contracning Partirs shall, if requested so to do by
any interested contracting party, and without prejudice to :iny
"+ bilateral consultations that may be undertaken, consult with
the contracting party concerned and all interested contracting
parties. with respect to the matter with a vicw to reiching -
solutions satisfactory to all contracting partics concerned in
order to further the objectives set forth in Article XXXVI.
In the course of these consultations, the reasons given in cascs -
... where effzct was not being given to the provisions of sub-
paragrap (], %) or () of paragraph | shail be examined. -
@i)Asthei—3. =atstion ofihe provie'sn3 of sub-paragraph{a), .
) or (c) cf paragraph [ by tx{*02n contracting parties .



2486

56 ARTE BN VANV AN AN\
may in some cases be more readily achicved where action is
taken jointly with other develuped contracting parties, such
consultation might, where appropriate. be directed towards
this cnd

(i) The consultations by the CONTRACTING Partirs might also,
in appropriate cases, be directed towards agreement on joint
action designed to further the objectives of this Agreement
as envisaged in paragraph | of Article XXV.

3. The developed contractling partics shall:

(@) male every effort, in cases where a government directly or in-
directly determines the resale price of products wholly or mainly
produced in the territories of less-developed contracting parties, to
maintain trade margins at equitable levels;

(#) give active consideration to the adoption of other measures *
designed to provide greater scope for the development of imports
fiom less-developed contracting parties and collaborate in appro-
priate international action to this end;

(¢) have special regard to the trade interests of less-developed con-
tracting partics when considering the application of other measures
permitted under this Agreement to meet particular problems and
esplore all possibilities of constructive remedies before applying
such measures where they would affect essential interests of those
contracting parties. '

4. l.css-developed contracting parties agree to take appropriate action
in implementation of the provisions of Part 1V for the bencfit of the trade
of other less-developed contracting parties, in so far as such action is con-
sistent with their individual present and future development, financial and
trade nceds taking into account past trade devclopments as well as the
trade interests of less-developed contracting parties as a whole.

S. In the implcmentation of the commitments set forth in paragraphs 1
to 4 each contracting party shall afford to any other interested contracting
party or contracting parties full and prompt opportunity for consultations
under the normal procedures of this Agreement with respect to any matter
or difficulty which may arise.

Article XXX VIII
Joint Action

1. The contracting parties shall collaborate jointly, within the frame-
work of this Agreement and elsewhere, as appropriate, to f urtber the objec-
tives set forth in Article XXXVI.
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2. In particular, the CONTRACTING PARTIES shali:

(a)

®

()

where appropriate, take action, inciuding action through inter-
national arrangements, to provide improved and acceptable condi-
tions of access to world markets for primary products of particular
interest to Jess-developed contracting parties and to devise measures
designed to stabilize and improve conditions of world markets
in these products including measures designed to attain stable,
equitable and remunerative prices for exports of such products;

seck appropriate collaboration in matters of trade and development
policy with the United Nations and its organs and agencies, in-
cluding any institutions that may be created on the basis of recom-
mendations by the United Nations Conference on Trade and
Development;

collaborate in analysing the development plans and policies of
individual less-developed contracting parties and in examining trade
and aid relationships with a view to devising concrete measures to -
promote the development of export potential and to facilitate

. access to export markets for the products of the industries thus

)

(e)

developed and, in this connexion, seek appropriate collaboration
with governments and international organizations, and in particular
with organizations having competence in relation to financial
assistance for economic development, in systematic studies of trade
and aid relationships in individual less-developed contracting
parties aimed at obtaining a clear analysis of export potential,
market prospects and any further action that may be required;

keep under continuous review the development of world trade with
special reference to the rate of growth of the trade of less-developed -
contracting parties and make such recommendations to con- -
tracting parties as may, in the circumstances, be deemed appro-
pristé;

collaborate in secking feasible methods to expand trade for the
purpose of economic development, through international harmo-

. nization and adjustment of national policies and regulations, through

technical and commercial standards affecting production, transpor-

tation and marketing. and through export promotion by the estab-

lishment of facilities for the increased flow of trade information and
the development of market research; and . :

(f)mbluhmchmmwoulmwuumybemryw :

mmmmrmmmxxxwumpne«ea?
0 the provisions of this Part. ,
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ANNEX A .

Lzt o TERRITORIES REFERRED TO IN PARAGRAPH 2 (é)
of Aancie 1

United Kingdom of Great Britain and Northern Ireland

Dependent tcrntones of the United Kingdom of Great Britain and Noﬂhern
Ireland

Canada

Commonwealth of Australia

Dependent territories of the Commonwealth of Australia

New Zcaland

Dependent territories of New Zealand

Union of South Africa including South West Africa

Ireland

India (as on April 10, |947)

Newfoundland

Southern Rhodenia

Burma

Ceylon

Certain of the territories listed above have two or more prefercntial rates
in force for certain products. Any such territory may, by agreement with the
other contracting parties which are principal suppliers of such products at the
most-favoured-nation rate, substitute for such preferential rates a single pre-
ferential rate which shall not on the whole be tess favourable to suppliers at the
most-favoured-nation rate than the preferences in force prior to such substitu-
tion.

The imposition of an equivalent margin of tariff preference to replace a margin
of preference i