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COPYRIGHT OFFICE, THE U.S. PATENT AND
TRADEMARK OFFICE, AND THE COPYRIGHT
»ROYALTY TRIBUNAL

WEDNESDAY, MARCH 4, 1981

HousE oF REPRESENTATIVES,
SuBcoMMITTEE ON CouRts, CiviL LIBERTIES
AND THE ADMINISTRATION OF JUSTICE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met at 10:05 am., in room 2226, Rayburn
House Office Building, Hon. Robert W. Kastenmeier (chairman of
the subcommittee) presiding.

Present: Representatives Kastenmeier, Danielson, Frank, Butler,
and Sawyer.

Also present: Bruce A. Lehman, counsel; Thomas E. Mooney,
associate counsel; and Audrey Marcus, clerk.

Mr. KASTENMEIER. The committee will come to order.

We are pleased to continue the second day of oversight hearings
this morning. The hearings will be on the Copyright Office, the
U.S. Patent and Trademark Office, and the Copyright Royalty
Tribunal.

I'm sorry to say Mr. Railsback, because of illness in his family,
cannot be here today.

This morning, this may be the first opportunity to greet the new
Reyister of the Copyright Office, who, in fact, appeared many years
ago before this subcommittee in a totally different capacity as the
Conumissioner of Patents, in his widespread interest and devotion
in both the public and the private sector or the intellectual proper-
ty in this country and is probably one of the most knowledgeable
people in America.

I recall when he was Commissioner of Patents and I welcome
him. I note that Ms. Schrader is here also, a person with whom we
have dealt in the past in the Copyright Office. I would like to say
at the outset this morning, we are entertaining these hearings
essentially on the administrative function of the several offices,
but, parenthetically, we will, in due course, be looking at more
substantive matters involving the several fields and there are some
very important economic and judicial questions as well as questions
that relate to the copyright field with respect to cable and other
matters. This morning one can read the morning paper and see that
there’s an important decision about the patentability of computer
programs, which also affects, perhaps in some sense or another, both
patents and copyrights.

(8Y)
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Recently we passed a bill more precisely relating to the copy-
rightability of computer material, which we haven’t even digested
yet. So, we may ask you some questions about that, since it seems
really timely to do so.

But, for the most part, we are interested in the administrative
functioning of the offices rather than each of the many perplexing
substantive questions that may affect both copyrights and patents.

At this point I'd like to greet and yield to our witness, the
Honorable David Ladd. “

TESTIMONY OF DAVID LADD, REGISTER OF COPYRIGHTS AND
ASSOCIATE LIBRARIAN FOR COPYRIGHT SERVICES, ACCOM-
PANIED BY DAVID E. LEIBOWITZ, SENIOR ATTORNEY-ADVIS.
ER;. DOROTHY SCHRADER, GENERAL COUNSEL AND ASSO-
CIATE REGISTER FOR LEGAL AFFAIRS; AND HARRIET OLER,
SENIOR ATTORNEY-ADVISER

Mr. Lapp. Mr. Chairman, Mr. Butler, and counsel, I am ve
grateful for your generous statements and I accept them w131,
gratitude, but on a note of levity, I want to tell you about a recent
exchange between the chairman of a House Appropriations Sub-
committee and a witness. The chairman greeted the witness with a
generous and lavish introduction and the witness said, in a rather
embarrassed manner, “I think that’s overstated.” And the chair-
man said, “Well, yes, it is, but it’s customary here in Washington.”

But, nevertheless, thank you.

Mr. Chairman, I'd like to introduce Dorothy Schrader, who is
General Counsel and Associate Register of the Copyright Office for
Legal Affairs, to my immediate right. To her right is Harriet Oler;
and, to my left is David Leibowitz. Both are senior attorney advis-
ers in the General Counsel’s Office.

Mr. Chairman, I will be guided entirely by how you would like
me to proceed. I have submitted a prepared statement and have
attached an organizational chart which describes the functions of
the Office. I propose to speak in outline rather than reading the
statement.

If at any point you would like me to move a little more rapidly,
I'm sure you’ll tel{me that.

Mr. KasTENMEIER. May I reply by saying you may proceed as you
wish. I do wish you to cover at least the essentials of the points you
raise in your statement. You are correct. Your statement is about
nine pages long. It's not very long.

Mr. Lapp. I will be glad to do that.

Mr. KasTeNMEIER. And however you care to proceed, so that both
the members and staff, and those who otherwise ordered these
hearings may have the benefit of your prepared statement, and
especially at least treat on all the questions.

Mr. Lapp. I'll be glad to do that.

I am, as you suggested, Mr. Chairman, new to the job; I was
appointed to the position of Register of Copyrights and Assistant
Librarian of Congress in June 1980. This is, indeed, my first ap-
pearance before this subcommittee, although I have appeared
before the predecessor subcommittee. We welcome this opportunity
to be here and we shall welcome the continued advice, counsel, and
direction of this committee in its oversight capacity.
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I was told that one of the functions of this appearance is simply
to allow the members to become acquainted with me, so I will give
you a very brief biographical note. I was born and reared in south-
ern Ohio in a town which no longer exists. I don’t think there’s a
casual connection. My father was a railroad brakeman and my
mother, after his death, was a shoe factory worker. While I was not
reared in a log cabin, I did grow up in a house without running

" water. I attended public schools, went to Kenyon College, served in
the Army, took my undergraduate and law degrees at the Universi-
ty of Chicago, practiced in the patent, trademark and copyright
field in a firm headed by a former Commissioner of Patents, Casper
Ooms, was appointed Commissioner of Patents in the Kennedy
administration, returned after that to practice in Chicago and then
returned to Ohio where I practiced for 7 years and then joined the
law faculty of the University of Miami, from which I came to this
position.

I did not present myself for this position, but I am very grateful
for the appointment and the opportunity to serve this body of law
and the creative talents and entrepreneurs which it is intended to
serve, as well as the public which uses copyrighted works.

As this committee knows better than I, in January 1978 a com-
prehensive statutory revision of our copyright law came into effect.
That was achieved after a long and sometimes difficult legislative
journey, and the achievement of that towering statutory enactment
is attributable to the wisdom and patience of you, Mr. Chairman,
and Mr. Railsback, Mr. Lehman, Mr. Mooney, and the other pres-
ent and former members and staff of this committee.

As I mentioned in the prepared statement, that achievement is
so widely acknowledged and honored, here and abroad, that it
remains here for me merely to state my respect as well.

I think one could look at the enactment of that comprehensive
statutory revision generally as an effort to accommodate copyright
law to extremely rapid changes in technology, extending, in the
case of the enactment, from 1909 to 1976. Those technological
changes continue at a very rapid rate and they present numerous
challenges to the copyright system. They present a challenge to
copyright itself because photocopying and tape recording, for exam-
ple, are new techniques of copying and infringing works which are,
in many cases, difficult to police. And at the same time there are
challenges to continue to adapt the law to the new technologies
which make new forms of artistic expression possible. Not merely
artistic expression, but the kind of creative expression one finds in
computer technology.

I would like now to turn to a description of the Copyright Office
and briefly describe its functions, leaving, of course, room for any
questions that the committee and staff would care to ask.

The Copyright Office is one of seven departments in the Library
of Congress. If you look at chart 1, appended to the prepared
statement, the present organizational structure of the Copyright
Office is there given. I think it would not be unfair to say that the
essential function of the Copyright Office lies in the Examining
Division, where claims to copyright registration are received and
processed.
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To the right on the chart you will see identified the Cataloging
Division. In that section of the Office bibliographic registers and
directories of registered works are compiled and distributed. And,
in addition, instruments reflecting the assignment of copyright
rights and notices of termination of rights are recorded and main-
tained.

To the right of that you will see the Acquisitions and Processing
Division. This division has two main functions. One is the initial
processing of what we call in the Copyright Office the front end, by
which submissions of all kinds are received, whether they be appli-
cations for registration or deposits under section 407 in which no
claim for registration is involved. All of the work that comes into
the Office comes in through that front end contained in the Acqui-
sitions and Processing Division.

There’s another extremely important function in A. & P., and
that is the function of making demand for deposit of works pub-
lished in the United States with notice of copyright. Under the
authority of the statute, we now may require deposit of such works
for the collections of the Library of Congress. And that leads to an
important point about the rate of the Copyright Office. Copyright
deposits are a primary source for the collections of the Library.
That has been so for many years. It's more so now than ever. And
with shrinking budgets for acquisitions by the Library the Office’s
role in acquiring deposit copies either in connection with applica-
tions for registration, deposits without requests for registration, or
deposits which are made in response to a formal demand under the
statute will continue to constitute the fundamental means of ac-
quiring works for the collections of the Library.

The Records Management Division, which you will see listed in
the organizational chart immediately to the right of that, main-
tains the very elaborate card catalog of all copyright registration
entries, and, in addition, manages those deposits including unpub-
lished works which we are required by law to keep. We also, as a
matter of practice, retain most of the deposits which are not select-
ed by the Library of Congress to be added to its collection. They are
at the moment contained in a bulging warehouse on Pickett Street
in Alexandria.

And, finally, to the right of that is the Licensing Division which
is responsible for the copyright licensing of jukeboxes under section
116 compulsory license, and collecting fees for them. The division
also collects the royalty payments made by cable systems under the
section 111 compulsory licensing system contained in the statute.

Now, that in a very summary fashion describes the function of
the operating divisions of the Copyright Office, and I will skip for
the moment a description of the staff offices which are located on
the organizational chart above that.

One thing that may be of interest about the activities of the
Copyright Office within the last year, is that we have moved from
what I suppose could be called temporary facilities which we occu-
pied for a number of years in Crystal City, Va., and the entire
Copyright Office has now been physically brought back to Capitol
Hill and housed in the Madison Building.

I might say, Mr. Chairman, that at the convenience of the com-
mittee we would welcome its members and its staff, either individ-
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ually, or as a group, to visit the Copyright Office and tour our
facilities and, see the functions of the Office.

I would like to pass now to a couple of mandated studies, one
specifically mandated by the statute itself, and the other mandat-
ed—although I must say there’s some argument as to whether it’s
mandated—by two Members of the Senate at the time of the enact-
ment of the statute. The studies concern the success of the photo-
copying section of the statute in balancing the interests of the
users on the one hand and copyright owners on the other and the
so-called manufacturing clause.

Section 108(i) requires that reports concerning photocopying be
filed by the Register at 5-year intervals, and the first of those
reports is due in January 1983. The Copyright Office has conducted
a series of regional hearings inviting the copyright industries, user
constituencies and authors to express their views on the function-
ing of section 107 which, for the first time, codifies the fair use
doctrine which has long been a part of our law in the United
States, and, section 108 which provides for specific permissions for
qualifying libraries to engage in certain photocopying activities.
These regional hearings have now been completed with the last 2-
day hearing in New York in January. There is at the moment,
under a contract what we regard to be extremely important, a
study being conducted on" the empirical facts of what kinds of
photocopying are occurring and to what extent, and in what kind
of places in the United States. This study was framed in coopera-
tion with an advisory group within the Copyright Office and an
external advisory group made up of representatives of owner and
:ilser constituencies. I don’t recall right now when that report is

ue.

Ms. ScHRADER. March 1982.

Mr. Lapp. The second study, which I will characterize as mandat-
ed, relates to section 601 of the statute governing the manufactur-
ing clause. That is a clause of which there was an ancestor in
previous statutes requiring for certain nondramatic literary works,
as a condition of protection, that the printing be done in the
United States. That section has been, in the view of some scholars
and attorneys, an embarrassment in the law for sometime, and
there is built into this statute a self-destruct mechanism—that is to
say, that even in its surviving and much reduced form, the manu-
facturing clause will, unless congressional action is taken, expire
automatically on July 1, 1982.

In the closing days of the revision, Senator McClellan and Sena-
tor Scott formally requested the Copyright Office to conduct, before
that expiration date, a study to try to ascertain the possible effect
upon American industry, American workmen and the like, of the
expiration of that clause. And in obedience to that, we have con-
ducted a hearing in January of this year. The hearing ran a full
day, and the Office is now studying the submissions, as well as
reviewing the transcript of that hearing and will have its report
ready by July 1 of this year.

Now, if I may turn to the administrative aspects of the Office. In
the first year, I set for myself as goals, obviously, to maintain the
established operations of the Office, to acquaint myself and extend
my understanding of the policy and legislative issues which are
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confronting the Office and the copyright system generally, and to
establish working relationships with the Library, the copyright
proprietor and user constituencies, the bar, and with the commit-
tees of Congress. I would like to give you some data relating to the
condition of the workload of the Office.

In preparation for the coming into effect of the revision act, the
Congress authorized the Copyright Office to build up its staff
rather substantially. I will not give you the figures year by year,
but from fiscal year 1977 when we were authorized 474 positions;
the staff rose to 596 in 1979, and then was cut back in fiscal 1981 to
573.

There are two reports relating to the operations of the Copyright
Office, of which the committee should be advised. The first was
conducted by the legislative investigating team of the House Ap-
propriations Committee. That report was issued in March 1979; it
found deficiencies and required the Office to make an effort to
increase its productivity. There was a follow-on study conducted by
the internal audit section of the Library of Congress, which came
to conclusions of like tenor. So consequently, during this fiscal
year, heavy emphasis has been laid on increasing productivity
within the Office.

I promised that I would make this short, but I think that I can
explain this most readily by asking you to look at chart 2, which is
in the prepared statement. It gives a very quick view of the condi-
tion of the workload of the Office. If you will look at the line on
which the legend is “minus goal,” you will see that 85,000 occurs in
each column. That 85,000 figure represents what the Office consid-
ers to be a normal working inventory; by “normal working inven-
tory,” we mean a workload which would allow the Office, in the
ordinary course, to issue the certificate of registration within 3 to 4
weeks after the application is received.

Then if you will look on the line immediately above that, you
will see the total number of claims for copyright registration pend-
ing in the intervals which are given. These figures on pending.
claims result from a physical count, because, curiously enough,
until our information system is completely deployed. in the Office,
we do not have a continuous means of monitoring what the work-
load is. That will change when the COINS system is in full oper-
ation.

You will note that from January 1979 to May 1980 there was a
steady decline in the total number of cases. Concomitant to that, if
you look at the bottom line, what we call the backlog, that is to
say, the pending cases minus the 85,000, the backlog also steadily
declined until May 1980. There is a jump both in the number of
pending cases and the backlog for October 1980. That jump oc-
curred during that interval of the move to Capitol Hill, and I
believe a substantial part of that loss is attributable to the move.

If you compare the figures for October 1980 to January 1981, you
will see that the slippage was much reduced. Negligible, really.
And when that is taken into account with what we have done in
terms of eliminating expenditures in the Office, I am pleased with
the result. What I mean by that is this: both of the reports to
which I have referred complain about the quantity of overtime in
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the Copyright Office, which in fiscal year 1980 totaled $650,000.
That has been virtually eliminated.

And in this fiscal year, the expenditure for overtime will be an
estimated $20,000, a reduction from $650,000 to $20,000. That repre-
sents the equivalent of 45 positions at a grade 8, step 5 level, and
when taken together with the 20 positions by which we were
reduced in the appropriations action in the preceding year, we are
now operating with more than 10 percent less applied work power
than before. ’

This turns out, in retrospect, to have been a very fortunate
decision for a reason we did not expect. The Library and the
Copyright Office have presented their budget request to the House
Appropriations Committee. We are all aware of the very strong
pressures to reduce Government expenditures. We have in the past
been required to absorb retrospectively parts of pay increases that
have been granted. We have continued to spend into this particular
fiscal year on a continuing resolution keyed to last year’s appropri-
ation.

This deep in the year, if we are retrospectively required to
absorb a substantial part of the 9.17-percent pay increase, it will be
difficult to contain, and without the elimination of this overhead, it
could have been disastrous.

Mr. Chairman, we will be glad to answer any questions now or
later that you or any member of the committee or staff may have.

Mr. KasTeNMEIER. Thank you, Mr. Ladd. As I indicated at the
outset, some weeks from now we will be looking at possible changes
in the copyright law. Certainly, we will be looking at issues. Will
you be prepared to be a resource in that connection? Will you
speak out on each of these substantive issues as they arise? Are
you prepared to have views to share with us on the prospect?

Mr. Lapp. Of course. I will do that to the best of my ability.

Mr. KasTENMEIER. | asked because I'm not sure that each Regis-
ter is necessarily prepared to do precisely what the preceding one
did. Ms. Ringer was very knowledgeable and very prepared to
share views about the substantive changes in copyright law.

Before 1 forget, since it is in the paper, do you have any view
about the so-called patent case and the patenting of computer
programs as referred to in the morning paper? Would it have any
relevance to copyright?

Mr. Lapp. It certainly has relevance to copyright, and if for no
other reason, because of the statutory change which was worked by
the action of the Congress in the last session. I have not had time
to read the newspaper report, let alone, an opinion itself, and am
not prepared to respond in depth to it at this time.

Mr. KasteNMEIER. You say that all facilities relating to the
Coull)lxdrllfht Office are now housed in the James Madison Memorial

70 60

Mr. LgADD. Except the storage of copyright deposits at the Pickett
Street warehouse in Alexandria, yes. |

Mr. KASTENMEIER. You are no longer in the old Library of Con-
gress building at all?

Mr. Lapp. No.

Mr. KasteNMEIER. Could you give us just a concise view of how,
in your view, the compulsory licenses are working?
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Mr. Lapp. The cable compulsory license? The mechanical li-
cense? Which one are you particularly interested in?

Mr. KasTENMEIER. Well, I would just say all of them. But do you
think some are more troublesome than others; if so, which?

Mr. Lapp. Certainly, the cable license is troublesome, and I have
not the slightest doubt that whatever the initiatives are within the
Congress, this committee and the Congress generally will be waited
upon by interests who are going to want revision with the cable
license. And that is going to be caused in large part by the recent
action of the FCC in deregulating cable, insofar as the importation
of distant signals and the elimination of syndicated program exclu-
sivity is concerned. So I am sure that that issue will arise in one
form or another before this committee in this session of Congress.

Mr. KasTeENMEIER. Much of your work, as you refer to, is regis-
tration of copyrighted works. Under the 1976 act, the work of
authorship is copyrighted before the moment of its creation. In
view of this, do you think the bureaucracy involved in registration,
as such, is still needed?

Mr. Laop. I think that’s an important and fundamental question,
and I think that it should be examined. There is not a country in
the world which maintains the kind of establishment that we do
relating to registration and title of copyrighted works.

One of the things that I would like to see done, and in the not-
too-distant future, is some kind of empirical study made about the
cost effectiveness of maintaining the kind of registration system
that we have. This question, by the way, is necessarily involved in
the broader question of whether or not the United States should
approach on any basis, adherence to the Berne Convention. Quite
apart from that, if the Berne Convention were not involved, this
question of the cost effectiveness of our registration system should
be examined.

Now in the past, there has been much scholarship and opinion
directed to legal analysis of what the disparities are between the
domestic copyright law in the United States and the requirements
of the Berne Convention. To my knowledge, however, there has
never been any comprehensive and systematic study made compar-
ing how private transactions relating to the ownership and exploi-
tation of copyrighted works are achieved in the United States and
in other countries. I believe that that kind of study is indicated,
and that every system should continually be subjected to this kind
of cost-benefit evaluation.

I might say that on the basis of conversations that I had in New
York yesterday, for example, with three distinguished leaders of
the copyright bar, that their view was, despite the fact that in the
past, Ms. Ringer and the late Mr. Kaminstein both have publicly
expressed the view that they thought that American interests
would best be served by ultimate American adherence to the Berne
Convention, there are people who believe that the market and our
institutions in the United States are sufficiently different from
those of foreign countries, that a system like the one that we have
now may very well prove to be cost-effective.

To summarize, it is a question which should be asked and any
conclusions should be undergirded by serious analytical studies.
However, there are divergent views in the copyright community
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concerning the elimination of the formalities of registration and
recordation.

Mr. KasTeNMEIER. Thank you, Mr. Ladd. I won’t pursue further
questions, except to say that when we do get into substantive
matters, perhaps next month, we might take that occasion to invite
you also to give extended remarks on policy matters which affect
the Copyright Office and copyrightability, some of those in conflict,
and some of those perhaps not in conflict. I think we clearly need a
much more comprehensive discussion of the field of copyright.

Mr. LAapp. As I said, I'll be glad to do that, to the best of my
ability, and if the committee or any of its members have specific
issues on which they would like us to prepare analysis and testimo-
ny, I will obviously be pleased to do that.

Mr. KASTENMEIER. Thank you. And I yield to the gentleman from
Virginia, Mr. Butler.

Mr. ButLER. Thank you, Mr. Chairman. I, too, welcome the new
Register. I feel like you've made the transition from that log cabin
in Ohio to the austerity of James Madison very gracefully, and we
look forward to working with you.

I'm not one of those praised in the beginning of your statement
for their great participation in the copyright revision, because I
had no part in it, so I hope you’ll bear with me when I ask you a
few questions.

For example, you have mentioned a Convention—the Berne Con-
vention.

Mr. Lapp. Yes.

Mr. BUTLER. Just for the record, what is that?

Mr. Lapp. It is an international treaty adhered to by most of the
major industrial and developed countries, providing for a certain
minima of protection which are required to be afforded under
domestic law of those countries which are signatory to the Conven-
tion.

Mr. BuTtLEr. Thank you. Now, turning to one of the questions
raised by the chairman, in the collection function of your licensing
division, that’s a statutory responsibility imposed on you with
regard to the compulsory licensing fee. Explain to me how
effective you think you are in actually making collections, identify-
iI}llg ghe obligations and collecting money. Do you have a view of
that?

Mr. Lapp. I can, if you care to, give you data on the fees which
are collected. But I don’t think that’s the thrust of your question. If
the question is: Are the cable systems being faithful in paying all
the amounts which are legally due, we don’t look behind the
papers which present the revenue figures on which the royalty is
calculated.

Mr. ButLEr. How do you arrive at the conclusion that you have
no obligation to look behind those revenue figures?

Mr. Lapp. I think I'll ask Dorothy Schrader to respond to that
question. We don't do it.

Ms. ScHRADER. Mr. Butler, we don’t see in the statute any specif-
ic direction to the Copyright Office to engage in the very detailed
examination of the Statement of Account. We are directed to re-
ceive the Statements of Account, receive the money, and transmit
the money to the U.S. Treasury. Now, we do make a very limited
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examination in the case of obvious errors and to the extent that we
have issued a regulation about a particular form or particular
procedure. If there is an obvious error or our regulations have not
been followed, then we would correspond and get a clarification or
correction. Unless we are directed otherwise, we do not see that we
have the statutory authority to do more.

Mr. BuTLER. Do you audit those at all?

Ms. SCHRADER. No.

Mr. Lapp. We have no enforcement powers in relation to those
collections, Mr. Butler.

Mr. ButLEr. What sanctions would be available to you if a cable
company wrote in and said, under the statute as written we owe
you such and such, but we refuse to pay it? What action would be
available to you then?

Ms. ScHRADER. We have no sanctions except to continue to try to
tell them, if there is a clear obligation, what that obligation is. But
we have no enforcement power.

Mr. ButLEer. I don’t want my silence to be considered acquies-
cence on that subject. It seems to me that when you're seeking to
collect the money that somewhere implicit in that is an obligation
to be nasty about it if you don’t get it. So I thank you for your
answer. I will reserve judgment on the response.

Mr. KASTENMEIER. Would the gentleman yield?

Mr. BuTLER. Certainly.

Mr. KAsTENMEIER. Of course, that responsibility has traditionally
been the responsibility of the copyright owner and the question
might be asked what recourse does the owner have? We have never
historically—and the gentleman is correct, certainly we would want
to review that—but historically imposed upon the Copyright Office
itself any enforcement authority. It’s neutral as far as its collection
sanctions. It’s an entity, a repository. Indeed, there are in some cases
criminal sanctions for violations of copyright law. But the U.S.
attorney and the copyright proprietor are among the parties to be
intere:lted, but not the Copyright Office itself, which is essentially
neutral.

Mr. BurtLer. I thank the chairman and, as I said in the begin-
ning, I'm proceeding from a vast amount of ignorance in this area.
But, as a taxpayer and maybe even a copyright owner who might
be getting the benefit of the cable collections, I'm a little shocked
at this process. But I'm not in the position to be overly critical,
which, as you know, is not my nature anyway. {Laughter.]

Mr. BurLER. But what is the situation with reference to the
juk‘;abox collections? Is that another division of your collection proc-
ess?

Mr. Lapp. Again, in that case also we have no enforcement
powers and there is a serious problem in that area because there is
a large degree of noncompliance of the legal requirements that
jukeboxes be licensed. We have been in consultation not only with
the owners of the copyrights which are affected, but also the De-
partment of Justice, urging them to bring action to compel or
encourage wider compliance with the juke-box provisions of the
copyright statute. We will continue to do that. It is a problem.

Mr. BurLERr. Is there some difference in the collection authority
under the statutes as to juke boxes versus cable?
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Mr. Lapp. No.

Mr. BurtLEr. The collection process is the same?

Mr. Lapp. Yes.

Mr. BuTLER. And your authority is the same but your results
may be different?

Mr. Lapp. Yes. The Copyright Office has no enforcement power
of any kind.

Mr. BuTLER. Yes, I understand that.

Mr. Lapp. Except we have power to demand deposit of public
works. But in the area that you're talking about, we have enforce-
ment power.

Mr. BuTtLER. Well, as far as deposit works are concerned you also
have the power to insist upon payment of the fee at the time
copyright applications are filed.

Mr. Lapp. Oh, yes. That’s in the statute.

Mr. BurLer. That’s a statutory fee.

Mr. Lapp. That’s part of the application, as a matter of fact.

Mr. BuTLER. And, of course, you deny the application if you don’t
receive the money.

Mr. Lapp. Yes.

Mr. ButLer. What is that fee now?

Mr. Lapp. $10.

Mr. BuTLER. And when was it last established?

Mr. Lapp. With the revision.

Mr. ButLer. The 1976 statute?

Mr. Lapp. Yes.

Mr. ButLER. And what was it prior to that?

Mr. Lapp. $6, by and large.

Mr. BuTLER. Is it time to take another look at that?

Mr. Lapp. Yes, it is.

Mr. ButLER. Do you have a recommendation?

Mr. Lapp. We have undertaken a program to develop recommen-
dations to the Congress that the fee be increased. As a matter of
fact, I hope to have that package ready to go through the normal
procedures sometime between May 1 and July 1. As close to May 1
as possible.

Mr. Butrer. In 1976, at the time the fee was set of course you
weren’t there, but just as a point of reference, how did the $10
compare with the administrative costs of filing initially?

Mr. Lapp. Let me do this from memory, and if you want, I'll get
more accurate information to put in the record. Roughly the per-
centage of the expense of the Office in relation to the amount
recovered by fees 1s 2 to 1. In other words, about one-third of our
budget of approximately $15 million is recovered by fees. That's
from recollection. Let me get more precise data. By the way, the
ratio is declining.

Mr. BUTLER. The ratio is declining?

Mr. Lapp. The ratio of fees received and total budget is declining.

Mr. BUTLER. You mean becoming smaller?

Mr. LADpD. A smaller fraction.

Mr. BUTLER. One more question, if I may, Mr. Chairman. Just
philosophically, is there any reason why all of the costs of the
Copyright Office should not be assumed by those who are getting
the benefit of it—the applicants?
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Mr. Lapp. I do have views on this, and I think the answer to
your question is “Yes.” There are reasons why it should not fall
totally on the applicants. There are activities of the Copyright
Office-which do not rebound to the benefit of claimants, and there
is a question as to whether or not we should impose upon the
claimants for registration the full burden of the Office, including
activities from which they do not benefit.

Now, I personally subscribe to the user principle. I believe that
in general these people who are special beneficiaries of Govern-
ment services should bear a special proportion of the expenses of
the Government agency in the securing and helping to protect
their rights. I testified on this issue before, to the predecessor
committee to this one, at great length in 1962, when the question
was raised then—and the proposition was not then accepted—of
introducing maintenance fees into the patent statute. The rationale
there was the user principle. There was a long debate. I don’t think
it is possible to resolve with any kind of mathematical precision
what portion of the Patent and Trademark Office—and I'll not
testify at length about that, because you have a witness behind me
who will talk about that. But the question raised then was what
proportion of operating costs should be put on the special beneficia-
ries of the patent system, namely, the patentees, as against the
proportion which should be borne as a general expense of the
Government.

I have forgotten now what the figure was. My recollection is that
in that particular case and time it was set at something like 65
percent. But that is a matter of record in the hearings and reports
of the predecessor committee to this one—the House Subcommittee
on Patents, Trademarks and Copyrights, as it was called.

Mr. BurpEr. Thank you very much, Mr. Chairman. I yield back.

Mr. KasteNMEIER. Thank you. After all these years we are
now—since the last session finally able to accept for the Patent
and Trademark Office the principal of maintenance fees.

The gentleman from California, Mr. Danielson.

Mr. DanNieLsoN. Thank you, Mr. Chairman. I have only one
point. This follows up Mr. Butler’s last inquiry and your response.
If you are planning to present more precise information on how the
fee arrangement has been worked out, it might be helpful to couch
that, not only in absolute dollars—$10, for example—but also the
percentage of the ratio between total costs and the user fee, be-
cause I would imagine as time goes by it might be more interesting
to know what the ratio was at the time the fee was imposed.

Mr. LaDpD. Yes.

Mr. DaNIELsON. Since they are apparently traveling on separate
courses.

Mr. Lapp. Right. We will provide that.

Mr. DANIELSON. I have no other questions, and I thank you very
much.

Mr. KasTENMEIER. The gentleman from Michigan.

Mr. SAwyER. I might just say that my knowledge on this subject,
if it exceeds Mr. Butler’s at all, certainly is de minimis. [Laughter.]

But I would like to ask, just as a matter of course, are the
Eastern bloc of nations also a party to this Berne concord?
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Mr. Lapp. I think the answer to that is that some of them are.
Hungary, I think, is.

Ms. ScHRADER. And Czechoslovakia.

Mr. Lapp. The Soviet Union is not.

Mr. SawyER. Apparently we're not either, as I understand it.

Mr. Lapp. That'’s correct. We are not.

There is no international society, The Universal Copyright Con-
vention, to which the United States does belong, was developed, I
think it is fair to say, to provide a vehicle for international cooper-
ation in the area of copyright without the kinds of minima of
protection that are provided for in the Berne Convention, and
allow the United States to enter into copyright treaty relations
with other countries. And the Soviet Union is a member.

Mr. KasTENMEIER. Would the gentleman yield?

Mr. SAwWYER. Sure.

Mr. KasTENMEIER. Just one comment. I think historically the
reason for this is that we evolved our copyright and patent laws
quite separately from Europe. I suppose Great Britain did serve as
a model in part. The result is that because the provisions in our
laws were substantially different in terms of protection and other-
wise, we were not able to enter into adherence which required
minimal accommodation of laws. So for this reason I think we
probably have troubles both in patent and in copyright in the past
generations in reference to international treaties. We have been
moving conscientiously in the direction of complying our laws
somewhat with the rest of Western Europe or the rest of the world.

Mr. Lapp. Mr. Sawyer, I might tell you something that Mr.
Kastenmeier and counsel for the committee can tell you better
than I. The stated reason for several of the changes in our domestic
law brought about by the general revision was to move us closer
%oward a position from which we could, if we chose, adhere to

erne.

The relaxation in the notice requirements is one example. The
proposed elimination of the manufacturing clause is another. In
the House report of the bill, one will discern places where the
modifications were, among other reasons, adopted in order to bring
the United States more nearly to a position from which it might
choose to adhere to the Berne Convention.

Mr. Sawyer. During the last Congress 1 was surprised to learn
that the Patent Office was not in any way usmg data processing.
Does the Copyright Office have data processing?

Mr. Lapp. Yes. Those systems are bemg installed now in stages.
But the answer to your question is ‘“‘yes,” we have.

Let me describe two of them. We have a system in the final
stages of design by which applications and the like coming into the
Office would be immediately entered into a tracking system so that
we may know the location and status of any claim which is in our
custody at any given time. That system is well advanced and two
significant stages are operational now. There is more to be done on
it.

We have now installed a computer system for cataloging which
will soon eliminate the publication of the printed catalogs of regis-
trations. The output from that system will be a data bank biblio-
graphic entry for the work, a catalog card which will go into our

83-156 0—81—2
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physical card catalog that I mentioned earlier in my testimony,
and finally a tape from which to drive the preparation of micro-
fiche which will then become the bibliographical directory for our
registrations.

So, yes, we are well along.

Mr. Sawyer. Well, when you were asked whether or not the
operations of the office ought to be supported in effect by the users,
you said a portion of your operation did not benefit users or claim-
ants. What are those? What operations do not?

Mr. Lapp. The users, or those who want to know the copyright
status of a given work—to answer for themselves the question may
I copy and if I may copy, what may I copy—use our files. That
benefit is for the proposed user of our file, not for the registrant
who has obtained his registration from us.

The publication of the bibliographic directory is another such
case. The files we maintain on whether or not an author has tried
to effect, in accordance with the statutory provisions, a rescission
or a revocation of a license that he is granted, is also something
that the registrant does not exclusively benefit from.

Mr. SAwYER. Well, it might be a repository for information used
to put people on notice, as to whether they would be infringing on
a copyright.

It seems to me, arguably at least, a benefit to the one who claims
the copyright.

So much for that issue.

While this is a little outside the scope of the operation of the
office itself, I remember a number of years ago I was startled to
find out by way of a lawsuit against a client that even such songs
as “Take Me QOut to the Ball Game,” or “I’ve Been Working on the
Railroad,” and so on, printed in a singalong book were still subject
to live copyright infringement claims. Do you have any view about
the inperpetuity provision we give copyright?

Mr. Lapp. Well, that comes as a surprise to me.

Mr. SAWYER. It came as a surprise to us, too.

Mr. Lapp. The duration of protection of a copyright is fixed by
the statute. It is now keyed through the life of the author, in most
cases, and it surprises me that the songs mentioned are still in
copyright, although one can, you understand, make a revision or
new version of an old work which is in the public domain and that
specific version can still be protected as a new work.

Mr. Sawyer. I am talking maybe 10 years back, and maybe
something has changed since then. But at that point it worked.

Mr. Lapp. Well, you know, the basic idea of copyright is that in
exchange for the protection which the law affords the author, their
protection is limited in time and indeed that is a constitutional
requirement.

Mr. SawyEer. That’s all I have.

Mr. DaNieLsoN. Mr. Chairman, may I ask a question?

Mr. KasTENMEIER. The gentleman from California.

Mr. DanieLsoN. On this point of the duration, if my memory
serves me, when we rewrote the law in 1976 we extended that
time, did we not?

Mr. LApD. Yes.
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Mr. DaNieLsoN. What was the time before that? And what is the
time now?

Mr. Lapp. The previous terms were two terms—a first term and
one renewal term, each of 28 years.

Mr. DaniersoN. That would make it an aggregate of 56 years.

Mr. Lapp. Fifty-six years from the date of publication.

Mr. DaNIELSON. And that was it?

Mr. LADD. Yes.

Mr. DaNiELsoN. And presently it is the life of the author, but
they cannot be extended beyond the life of the author?

Mr. LabDD. It is the life of the author plus 50 years.

Mr. DANIELSON. Plus 50 years?

Mr. LADD. Yes.

Mr. DanNieLsoN. That philosophically gave me real trouble at the
time we wrote the law, and I guess it still does. The Constitution
still says we can do it for limited times. But how we can go beyond
the life of an author and still give it to him for a limited time still
confuses me.

Mr. KasteNMmEIER. We also gave extended subsisting rights to
copyright for materials which in some cases were copyrighted at
the beginning of the century. They were extended for a number of
years from about 1962 on beyond 56 years. So that may have
otherwise extended the term of the works at the outside which was
not contemplated originally at the time of the registration.

Mr. Lapp. There are some other embellishments. On some works
the duration is measured from the date of publication. The law also
reaches back and gets unpublished works and starts them moving
toward the public domain. But in the main the term is measured
by the life of the author plus 50 years.

Mr. DanNiELsoN. I appreciate your response. I just couldn’t hang
on to it. Your answer gave us the ball park figure. Thank you. 1
don’t agree with that figure, but I mean that’s the law.

Mr. KAsTENMEIER. One last question, and you may or may not be
prepared to answer. That is a comment on the Copyright Royalty
Tribunal. Since it is a symbiotic relationship in that it operates in
the field of copyright as to its efficacy, are there any changes you
might suggest for it, viewed from the Register’s office?

Mr. Lapp. I do not at this time. I am really not that familiar
with the operation to have an informed opinion about that. I am, of
course, aware of the views that Ms. Ringer expressed to the com-
mittee last year, and I have studied those with care, but I really
am not qualified at this time to give you an answer.

Mr. KAsTENMEIER. If you have some view about that, when you
next appear we would like to hear it.

Mr. Lapp. Yes.

Mr. KasteNMEIER. Thank you.

That concludes this morning’s questions for the Register, and we
thank you very much, you and your colleagues, for appearing here.

[The complete statement of Mr. Ladd follows:]
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STATEMENT OF DAVID LADD
REGISTER OF COPYRIGHTS AND
ASSISTANT LIBRARIAN FOR COPYRIGHT SERVICES
Before the Subcommittee on Courts,
Civil Liberties and the Administration of Justice
Committee on the Judiciary
House of Representatives
97th Congress, First Session
March 4, 1981
Mr. Chairman and members of the Subcommittee, my name is
David Ladd, Register of Copyrights in the Copyright Office of the Library
of Congress and Assistant Librarian for Copyright Services. 1 was appointed
to those positions last June, and this is my first appearance before you.
I thank you and the subcommittee staff for giving me the opportunity to
appear here today. The Copyright Office looks forward to the continued
benefit of your subcommittee's advice, counsel, and direction, in the exercise
of your oversight responsibilities.
On January 1, 1978, an entirely new copyright law came into effect

in the United States. This general revision of our copyright statute was the
product of over twenty years of administrative and legislative efforts of
many members of the Congress, the Copyright Office, the bar, and the representatives
of diverse interest groups. In particular, the culmination of these efforts in
the enactment of the first new copyright statute since 1909 is a towering achievement
attributable to the outstanding wisdom, perseverance, and tireless efforts of your
Chairman, Congressman Kastenmeier, your ranking Minority Member, Congressmad
Railsback, your Chief Counsel, Bruce Lehman, Minority Counsel Tom Mooney,
and other present and former members of your subcommittee and its staff. That

achievement has been so widely acknowledged and honored, in the United States

and abroad, that I need here only state my own personal respect.
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The copyright law of the United States 1s founded on the provision

of the Constitution (art. I, sec. 8) which empowers Congress ——

* % * To Promote the Progress of Sciences and useful

Arts, by securing for limited Times to Authors and

Inoventors the exclusive Right to their respective

Writings and Discoveries.
This provision embraces the doctrine of exclusive rights to authors for
a limited time as a necessary incentive for creation and the continued
advancement of learning and culture for the public welfare. The enormous
contributions of Americans in arts and culture made possible by virtue of
this incentive are recognized throughout the world. 1 am grateful for
the opportunity to serve this quy of law end the rights of those creative
talents and entrepreneurs it protects and of the public those rights are
intended to serve.

During the last few decades, the United States has been in the

throes of a vast technological revolution. Applications of space age technology,
once considered mere "science fiction", have now become reality, leading to new
and diverse methods of creative expression and delivery of information. Tbis
revolution, enriching our lives, has, nevertheless, been accompanied by a serious
challenge to the author's copyright (e.g., photocopying and tape recording). In
uddiiion, our ability to adapt copyright to protect new expressions of authorship
made possible by new technologies (g.g. computer programs, holographs) has been
tested . The Copyright Act of 1976 has made great strides in meeting these tests.
However, it seems likely that future technological developments in areas such as

fiber optics, lasers, microcomputers, and the increasing number of methods



18

Page 3

of artistic expression made available by new technologies may tax the basic
philosophical limits of copyright protection and further threaten the
foundation of. the copyright law. The Copyright Office has monitored,

and will continue to monitor, these developments in an attempt to retain
the delicate balance of interests emunciated in the Constitution.

I would like to turn now to a brief review of the functions of the
Copyright 0ffice under the copyright law.

The Copyright Office is one of aeven departments in the Library of
Congress and is within the legislative branch of govarnmeht. A principal
function of the Office has been the examination and regis;ration of claims
to original and renewal copyrights filed by authors and other copyright
owners. The Office also records assignments and other transfers of copyright
and ‘related documents, and certain notices pertaining to the recording of
musical works and the termination of rights earlier granted by authors.

The Copyright Office performs several other functions related to
or Yesulting from its registration and recordation duties. Our Cataloging
Division prepares and distributes bibliographic descriptions of all registered
works. It also provides basic cataloging for many of the Library's special
collections. The benefits of copyright cataloging will, in the near future, be
available to all the’Libra;-y. This will move us clcser to the creation of a
comprehensive national 4bibliography -- long a goal of the American library,
educational, and even our proprietary communities.

Our Information and Reference Division provides very importaat

services to the copyright commnity and to the public at large. The division
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searches and reports, upon request, the éop;'right facts contained in our

records, provides certified coples of certificates of registration, and assigts
the public i{n using our files. It also mailntains a public information office
staffed by courteous and kunowledgeable individuals for answering mail, telephone
and personal visit inquiries about the copyright law and registration procedures.
The Office's public information staff deserves special recognition. Unlike

other federal agencies, the Patent and Trademark Office, for example, often we
deal directly with individual authors and users who are not generally sophisticated
in the' nuances of copyright protection and the legal aspects of registration.

For this reason, it 1s particularly important that the Office have able and adept
people to serve them. Finally, the Division has an active publication program
for the distribution, free of charge, of circulars and similar materials on
copyright.

A most significant aspect of Copyright Office operations 1s its
enrichment of the collections of the Library of Congress. Under the Copyright
Act of 1976, copies of works published in the United States with a notice of
copyright are required .to t'?a deposited with the Copyright Office and made
available through the Office to the Library of Congress for its collections.

The copyright system is the very base upon uhi_ch the Library of Congress
has developed its extensive collections of books, periodicals, music, maps,
prints, photographs and motion pictures. In many of these areas, copyright
deposits form the greatest part of the Library's acquisitions.

In addition to the functions described above, the Copyright Act of

' .
1976 gave additional responsibilities to the Copyright Office. We are
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engaged in licensing jukeboxes throughout the United States to perform
copyrighted music; we also play an integral role in the operation of the
compulsory licensing mechanism governing secondary transmissions by cable
television systems. The Licensing Division of the Copyright Office examines
statements and receives statutory royalties from both jukebox and cable
television operators. These sums are received in our Office, and, after
deduction of reasonable administrative expenses, are deposited with the
Treasury Department for investment in interest-~bearing U.S. gsecurities

and later distribution to copyright owners.

The Copyright Office regularly assists both houses of Congress and its
staffs in preparing and coumenting on legislative proposals, responding
to constituent inquiries and assisting in the further implementation of the
copyright law. Last year the Copyright Office completed its move from Crystal
City to the Library of Congress James Madison Memorial Building. We hope that
the Committee and its staff, together or individually, will visit the Copyright
Office in its new quarters.

The new Copyright Act, and accompanying legislative reports, required
or requestéd the Register of Copyrights to make certain studies and reports to
Congress and your Committee. [ would like to comment briefly on two such studies
presently being undertaken. One of the most difficult problems to resolve in the
general revision of the copyright law concernmed the photomechanical reproduction,
in whole or in part, of copyrighted works by libraries and archives. In addition
to codifying the doctrine of fair use for che.firs: time (section 107), the
copyright statute contains provisions in section 108 authorizing certain acts of

reproduction and distribution by qualifying libraries. Because of the uncertainty
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'abou: the effect of these provisions, at present and in the future, Congress
provided that the Reglater of Copyrights should prepare, at five-year intervals,
reports concerning the effectiveness of the balance created by the statute. The
first such report is due January 1, 1983. 1In connection with this mandate, the
Copyright Office held five regional public hearings with publishers and librariansg
to examine practices under section 108 as they have developed since the new law
went into effect.

Under section 601 of the copyright law, certain nondramatic iiterary
materials in the English language must be manufactured either in the United States
or in Canada in order for the work to enjoy the full remedies provided by the
copyright law in an action for infringement of the rights of reproduction or
distribution. The "manufacturing clause” now applies only to works by American
citizens or domiciliaries, and under special circumstances, evan such works may
be exempt. Section 601 further states that the manufacturing requirements will
terminate on July 1, 1982. During the course of Senate debate preceding passage
of the Copyright Act of 1976, Senator Hugh Scott, on behalf of hiwmself and
Senator John L. McClellan, asked the Register of Copyrights to study the
dangers that may face the U.S. printing industry by virtue of the elimination
of section 601, Pursuant to ghia request, the Office has undertaken such a study
and will report its findings to Congresa by July 1, 1981.

Now that I have briefly described the functions of the Copyright
Office, I would like to turn to the administrative conditions of the Office.

As 1 have assumed direction of the Copyright Office in the past year,

I have had as my objectives :(l) to maintain the established operations of the

Office; (2) to acqusint myself with the policy and legislative issues confronting
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copyright and add to my understanding of others; and (3) to establish working relation-
ships and lines of communication with the authors, the bar, the copyright interests,
the user constituencies, and the Congress. .

The demands placed upon the Copyright Office by the new Act were great. To
equip the Office to breast the storm, the Congress allowed a rapid buildup of staff —
from 474 in FY 1977 to 552 in FY 1§78, and 596 in FY 1979. The staff was then reduced
to 593 in FY 1980 and 573 in 1981.

To assess the effectiveness of that growth in staff, the Legislative
Investigating Team of the House Committee on Appropriations studied the
Copyright Office, and its operations. The report on that study was dated
March, 1979.1/ The report was confidential and has not been publicly disclosed.

That report was criticallof the Office and found deficiencies. Among
other findings, it found the level of productivity and effective application
of personnel time unsatisfactory; and improvement was demanded. At the same time,
Copyright Office requests for increases in staff were denied, and in fact,
reduction was ordered. ‘

Concomivtantly, the House Committee on Appropriations, in its 1981 budget
action, instructed the Library to include, in forthcoming budget requests, "a
SUmma ry of/agency productivity goals together with their impact on the budget

2

request. " The Library's Internal Audit staff conducted a follow-on study,

similarly discerning administrative and productivity problems.

1/ A Report to the Committee on Appropriations, U.S. House of Representatives,
on Staffing Policy and Practices -~ Copyright Office, Library of Congress.
[Surveys and Investigations Staff (March, 1979).]

2/ H.R. Rep. No. 96-1098, 96th Cong., 2d Sess. 10 (1980).
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Consequently, during the latter half of 1980 and to date, we have
concentrated on improving work force effectiveness. Rather than explain in
detail the means used, I can best introduce the matter by discussing our
work load and the use of the work force. Please refer to the tabulations
in Chart 2 of the prepared statements. The figures are broken down by the
various points of processing.

The count comes from periodic physical inventories. (0Oddly, until our
data processing system is fully deployed, the Copyright Office does not have a
continuous cumulative account of its work load.) The figure 85,000 on the line
"minus Goal” represents what the Office considers a normal work inventory--i.e., a
work load with which the Office can, in the ordinary course, issue certificates or
registrations within three weeks after receipt of the application.

What we call the backlog, therefore, is the total number of cases
on hand, less that 85,000 figure. You will notice a steady decline in the
backlog between January 1979 and May 1980, from 81,000 to 41,900; and then an
increase from May 1980, to January 198l1.

This increase occurred during the period in which the Copyright
Office moved from its quarters in Crystal City to its new quarters in the
Library of Congress James Madison Memorial Building. Now that increase in
the backlog--associated, in large part, I believe, with loases attributed
to the move--is umwelcome. Notice, however, that from October 1980 to January
1981, the slippage almost ended. And beginning October 1980, the Copyright
Office discontinued overtime equivalent to about 45 positions.

Both studies on Copyright Office operations which I have mentioned
were critical of the chronic use of overtime and the appropriations to

support 1it. Accordingly, as of October 1, 1980, we virtually discontinued
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overtime. It has been reduced from a figure of $650,000 in FY 1980 to

an estimated $20,000 in FY 1981. In the appropriations actiom for FY 1981,
the work force of the Office was reduced by 20 positions. Taking into account
those 20 positions, plus the equivalent of some 45 positions represented by
the overtime (measured at the rate of GS-8, Step 5), then we have effectively
reduced the work force of the Office in FY 1981 by about 10%.

In retrospect that decision to eliminate overtime can be seen as for-
tunate. Like many other units in government, we have, under a continuing resolu~
tion, continued to spend at levels keyed to the FY 1980 appropriations. We are all
aware of the enormous pressures to reduce goverument spending. In FY 1980, we
were required to absorb a 5.5% pay increase. Last October our employees received
a 9.1% pay iacrease. If we were, this late in the year—having spent thus far at
1980 levels—required to absorb retroactively any part of the latest pay
increase, the results would be serious. Without the elimination of overtime,
and the savings thus achieved, the results would have been disastrous.

The Subcommittee may also be interested in the trends in registration
applications received and registrations of claims in the last five years.

That will be represented as follows:

FY Registration Applications Received Registrations
(approximate)

76 445,080 410,969

77 458,000 452,702

78 416,000 365,697

79 426,000 429,004

80 460,000 464,642
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You will note an initial rise in reglistration applications received
followed by a dip and then a sharp rise between FY 79 and FY 80 to a high for
the period. The figures for registrations show a parallel trend.

I want to thank you for this opportunity to appear before you and will

be pleased to answer any inquiries you may have now or ia the future.
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January, 1981

CLAINS 1IN PROCESS
Jan *79 My ‘79 Aug '79 Mav '79  Fob '00 Moy '00 Ocl ‘00 Jon ‘01 Cool __
Trorsal work-
lood on hend)
Initial Procesaing 26,000 17,000 9,000 9,000 9,000 12,000 29,000 26,900 9,000 ** '
Exominstion 29,000* ' 37,000 26,900 24,050 31,050 20,400 20,150 ° 30,650° 10,000 **
Po:l-cu-lnnllon Procecsaing 50,000* 29,050 24,450 2),(lill 23,950 23,100 20,050 26,000 15,000 '\'
On lold In Unflnished VBua. Corron. . .
File/Awailing Closing 27,000 46,950 43,750 40,250 36,350 35,600 27,450 26,350 10,000 **
Cataloging J4,000 30,150 43,700 )0.’)50 20,550 35,000 52,100 39,600 25,000
Total : 166,000 160,150 147,800 135,450 129,700 126,900 149,550 151,500 05,000
minun Gool - 05,000 - 05,000 - 05,000 - 85,000 - 05,000 -85,000 -05,000 -05,000
Oacklog 01,000 75,150 62,000 50,450 44,700 41,900 64,550 66,500

K}

*  The sum of these two categories ¢ rises the 79,000 figure referred to in Ma, Ringert's testimony
omp §

in 1979 before the House Committee on Appropriat

onsa.

** The aum of these four categories comprises the goal of 60,000 in the registration proceas referrod
to in Mr. Pew's testimony before the House Committee on Appropriations last year.

° 11,000 renewal claims were not included as they are to be distributed throughout the calendar year,

2 L9VHD
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Next we would like to call Mr. Rene Tegtmeyer, Acting Commis-
sioner, U.S. Patent and Trademark Office.

TESTIMONY OF RENE D. TEGTMEYER, ACTING COMMISSIONER
OF PATENTS AND TRADEMARKS, U.S. DEPARTMENT OF COM-
MERCE, ACCOMPANIED BY MARGARET M. LAURENCE, AS-
SISTANT COMMISSIONER FOR TRADEMARKS; AND WILLIAM
YOST, ASSISTANT COMMISSIONER FOR FINANCE AND PLAN-
NING

Mr. TEGTMEYER. Thank you, Mr. Chairman and members of the
subcommittee and counsel.

Let me introduce, if I may, the people who are with me today.

On my left, Margaret Laurence, who is the Assistant Commis-
sioner for Trademarks, and on my right, Mr. William Yost, who is
the Assistant Commissioner for Finance and Planning.

I would like, with your permission, Mr. Chairman, to summarize
the written statement that we have submitted to the committee
and ask that it be made a part of the record and give a summary of
the highlights of that particular testimony, if that is satisfactory to
the subcommittee.

Mr. KasteNMEIER. Without objection, your 17-page statement
will be received and made a part of the record, as well as the
statement of the preceding witness, Mr. Ladd. And you may pro-
ceed as you wish.

Mr. TEGTMEYER. Thank you, Mr. Chairman.

Let me mention that our functions in the Patent and Trademark
Office are basically those which the name of the office implies.

We administer the patent laws and the trademark laws. The
patent laws are founded in the Constitution very specifically along
with copyright laws. The statute is based upon that constitutional
provision, and the purposes of the patent laws, of course, are to
stimulate innovation, to advance technology.

This is quite an important function at the present time because
it supports the country’s economic needs, increases productivity
and increases the country’s ability to compete in international
markets.

The trademark laws are based upon the commerce clause in the
Constitution. They also play a very important role in that they
enable companies and individuals where they are adopting new
marks to adequately clear those marks and to determine their
registerability and viability as marks before, in many cases, they
undertake the very sizable expenses for promotion and advertising
a new product and the market associated with it.

Patent application filings over the past decade have been gener-
ally flat. Filings stayed in the range of 100,000 to 103,700 for utility
inventions for the years 1972 through 1979.

In fiscal year 1979 filings totaled about 100,000 utility inventions,
and just over 7,000 design inventions.

In fiscal year 1980 utility application filings jumped to the
%0256800 level, an all-time record, and design applications topped

The surge of filings in fiscal year 1980 has continued into the
first part of fiscal year 1981.
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Whether the current filing levels represent a break in the flat
trend for the past decade or just an expansion of the range within
which filings have remained is yet to be seen.

In the trademarks area, the level of filings for the first 6 to 7
years of the 1970’s varied in the low to mid-30,000 range.

Somewhat abruptly in fiscal year 1977 trademark filings jumped
to 44,000. During continuing years of 1978 through 1980, over
50,000 applications were filed each year.

We have attempted to identify some of the reasons for this
dramatic jump in trademark application filings, but have not been
able to single out a principal or several principal causes.

The increase was generally across the board in all industries and
by most businesses. The ratio of U.S. origin to foreign origin filings
did not change.

A check with the users of the trademark registration system
confirmed the increased filing level across the board in most firms
but revealed no single major reason for the increases.

Patent application disposals—the result of either granting a
patent or the abandonment of the application by the applicant,
usually because the examiner has rejected or found unpatentable
some or all of the claims in the application—for most of the 1970’s
exceeded application filings.

As a consequence the average pendancy time of an application
dropped. Disposals averaged about 108,000 through the years 1970
through 1978. The disposal peak was reached in 1975. By fiscal
year 1979 disposals had dropped to 94,000. This fiscal year, 1981, we
expect approximately 87,000 disposals.

In order to increase disposals new examiners were requested in
this year’s budget and approved by the Congress in a continuing
resolution.

Based on present funding approved for fiscal 1981 and the fiscal
1982 budget to be submitted by President Reagan next week, dis-
posals will bottom out in the current fiscal year, rise to about
88,000 in fiscal year 1982 and, assuming constant funding and
positions thereafter in subsequent fiscal years, disposals would rise
to a level at about 91,000 or so by fiscal year 1985.

Assuming constant filings at 102,500 level, which is the filing
level assumed in our budget submissions, the average pendancy of
patent applications will continue to increase. If filings stay higher
than this assumed level, as they might do, pendancy of course
would rise more quickly. The pendancy level for the average patent
application in the Patent and Trademark Office is 22.4 months.

Turning to the trademark operations, disposals through the
1970’s was somewhat erratic as the number of trademark examin-
ers fluctuated. Disposals were significantly below filings in fiscal
years 1978, 1979, and 1980. The disposals, in fact, in fiscal 1980,
were only 24,000, as compared with 52,000 application filings.

However, the accumulation of the printing process backlog did
account for a large portion—some 12,000 cases, approximately—of
the difference between filings and disposals, that 1s, the difference
between the 24,000 and the 52,000 numbers I mentioned.

The disposal filing gap is expected to be significantly improved
this fiscal year, 1981, with a rise in disposals to the 44,000 level.
Based on the fiscal 1982 budget projections, trademark disposals

83-75%6 O0—81——3
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will continue to rise, and are expected to match rising filings by
approximately fiscal year 1983.

In the legislative area, Public Law 96~517 was enacted on Decem-
ber 12, 1980, and represents the most significant piece of patent
legislation since the 1952 Patent Act was passed. The new law
provides for reexamination by the Patent and Trademark Office of
an already-issued patent at the request of any member of the
public. It is anticipated that this legislation will reduce litigation
and litigation costs in some cases, and reduce the litigation burden
on the courts.

Also enacted and affecting the Patent and Trademark Office at
the same time was new fee legislation which will increase fees and
maintain a higher fee recovery rate than the Office presently is
experiencing. Also part of the same legislation was a requirement
for the development within 2 years of a plan for state-of-the-art
computerization of Patent and Trademark Office operations.

The reexamination legislation in the new law becomes effective
on July 1 of this year. Proposed rules for implementing this law
were published for public comments in January.

A task force in the Office is presently preparing for implementa-
tion of the new fee structure which must be in place by October 1,
1982, and a task force has been assigned the responsibility for
developing the overall computerization plan that's required in the
legislation.

Of greatest significance currently in the international area has
been the ongoing revision of the Paris Convention for the Protec-
tion of Industrial Property. At stake is the ability of U.S. business
to adequately protect their industrial property in other countries,
especially developing countries which are asking for special accom-
modations in the revision.

In fact, some of the accommodations being sought, in our view,
are likely to be counterproductive to developing countries them-
selves. Specific issues include preferential treatment for developing
countries, more stringent obligations and penalties on patentees in
developing countries to work their patents, and new rules favoring
foreign geographical names over trademarks previously registered
elsewhere.

I would like to conclude my statement by highlighting various
activities that the Patent and Trademark Office has undertaken in
recent years, or that the Office is planning to undertake in fiscal
years 1981 and 1982, in order to improve our operations.

The Patent and Trademark Office did support, first of all, pas-
sage of and is planning presently, as I mentioned, for implementa-
tion of the reexamination of fee legislation mentioned earlier. This
legislation, as I said, takes a major step forward in addressing the
question of patent validity and improved services.

A series of other major actions have also been undertaken to
improve the quality or validity of issue patents, including the
establishment a few years ago of a quality review program; the
giving of examiners in the Office additional time for examination,
providing for a more complete trial record of the examining process
for the benefit of the courts; promulgating new reissue protest and
other rules designed to improve the examination process, and the
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validity of patents; and institution of an office security system; and
the increase of examiner training.

Other steps have been taken to improve the efficiency and effec-
tiveness of patent and trademark operations, including the imple-
mentation of studies of methods for improving word processing,
contracting out the operation, and maintenance of copying equip-
ment in the public search room; specific actions to improve the
organization and processing of trademark work in the clerical sup-
port and trademark search room areas and creation of a new
position of Assistant Commissioner for Finance and Planning,
which is occupied by Mr. Yost, whom I introduced before, for the
purposes of introducing office planning and resource management.

The fiscal 1981 appropriation, approved by the Congress in the
continuing resolution, and the fiscal 1982 budget that will be sub-
mitted next week, also provide for a series of improvement actions,
including provision for additional trademark examiners, trademark
computerized searching, a study directed toward computerization of
patent searching, search file improvement in other respects, the
creation of a computerized integrated resource management system
for the Office, increased levels of patent and trademark printing to
eliminate printing backlogs, and an increased effort to inventory
and control foreign patents in the classified search files used by the
patent examiners and the public; and miscellaneous improvements
in the index to the patent classification, and in our scientific li-
brary, which is maintained for use both by examiners and mem-
bers of the public.

That concludes the comments that I planned to summarize from
the more complete statement. And I would be happy to answer
questions that the subcommittee may have.

Mr. KasTENMEIER. Thank you, Mr. Tegtmeyer. I would first like
to yield to my colleagues. I have a couple of questions, but I'd like
to yield to the gentleman from California.

Mr. DANIELSON. I thank you, Mr. Chairman. I have no questions.

I have a request. I wondered if we could have a copy of the
statement you gave. It seems to have departed from the statement
I have before me.

Mr. TEGTMEYER. Mr. Danielson, we attempted to extract from the
main statement the principal points or highlights, and the format
is changed considerably. '

Mr. DANIELSON. That's what I'd like to have.

Mr. TEGTMEYER. We'd be happy to provide you with a copy of the
statement. I did make some comments that are not contained in
the principal portion of the statement, which I presume will be
available with the printed record of the hearings.

Mr. DanieLsoN. But they will not be typed up for several
months, and I would like to know it this year.

Mr. TEGTMEYER. Yes, sir. We will leave at the conclusion of the
hearing a copy of it.

Mr. KasteNMEIER. The gentleman from Virginia.

Mr. BuTtLER. | have no questions.

Mr. KasTENMEIER. The gentleman from Massachusetts.

Mr. FrRaNK. No questions.

Mr. KasteNMEIER. | have just a couple of questions. Much was
made last year of the problems of the Patent Office. When we did
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treat the bill which ultimately became law, we did not create an
independent Patent Office.

Do you have any view about the desirability of the creation of
such an independent Patent Office, or are you able to achieve all
the reforms indicated without changing the status of the Office?

Mr. TEGTMEYER. In response to that question, Mr. Chairman, I
think the only observation I would have is to refer to a statement
that Secretary Baldrige made in response to some questions that
Senator Schmitt asked following his confirmation hearing, in
which he indicated that he believed that management principles
suggested grouping organizations that have like functions into de-
partments. And he observed that the Patent and Trademark Office -
seemed to fit within the scope of functions that are encompassed by
the Department of Commerce, and that certainly the creation of an
independent agency status should be done only for very compelling
reasons. I think that was the gist of the answer that he gave to the
question by Senator Schmitt, and we, of course, support this state-
ment of policy.

Mr. KasTENMEIER. In fact, he would arrive at the policy—this
administration has not changed the policy of the past administra-
tion. I think that was essentially the policy of the past administra-
tion.

Can you describe the effect of the recent hiring freeze on the
Patent and Trademark Office, if any?

Mr. TEGTMEYER. Yes, sir. We had had, of course, some hiring
limitations prior to the current freeze. We had initiated beginning
last summer, approximately the middle of the summer if I recall
correctly, a limitation on hiring that permitted us to replace one
out of every two attritions that we experienced.

And then more recently a total hiring freeze was imposed. We
had, according to our budget plan for fiscal year 1981, the funding
and positions in the budget to hire approximately 167 examiners, of
which 60 were attrition replacements and the balance of 107 repre-
sented a net increase in the size of the patent examining corps. As
a result of the various freezes, we have hired 19 of the 167 examin-
ers to date, and the balance have not yet been able to be hired.

Officewide, we presently have a full-time permanent staff of
about 2,430. In addition, we have approximately 250 part-time and
temporary employees on board. We are roughly 250 below the
positions that were identified in the budget for fiscal 1981.

Mr. KAsTENMEIER. Well, reflecting back on the concern that
many witnesses and the subcommittee had about the backlog and
the statistics that you recited earlier in your prepared testimony,
that doesn’t bode too well, does it? It doesn’t look like you’re going
to be catching up with 19 examiners replacing—you said, 60, by
attrition. That’s rather apparent.

Mr. TEcTMEYER. We have been losing in recent years approxi-
mately 60 examiners a year through retirement or departure from
the examining corps through other reasons.

1\‘/)Ir. KASTENMEIER. Is that an acceptable level, as an administra-
tor?

Mr. TEGTMEYER. that's a very good level of attrition, because
some years ago our attrition rates ran 15 to 22 percent in the
examining corps. The present level of around 6 or 7 percent that
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we have experienced in recent years has been very helpful to us,
because we can retain experienced examiners, and I think it has
significantly aided increased quality and productivity in the Patent
and Trademark Office.

Mr. KAsTENMEIER. But at this moment in time, given the freeze
and other factors we have discussed, what is the outlook currently
for the backlog?

Mr. TEgGTMEYER. The outlook, of course, will depend upon the
ceiling position and the budget positions that result from the Presi-
dent’s new fiscal 1982 budget. But we are presently working over-
time in the patent examining corps, and that overtime will keep
production up pretty much along the lines of what was estimated
to be the production this fiscal year in the budget. Thus, the hiring
freeze will only delay the hiring of new people, rather than reduc-
ing production significantly this year.

Mr. KasTeNMEIER. Well, there are agencies and agencies, and the
situation, as I remember, last year, was one of great urgency with
respect to the Patent Office. And in a number of respects that was
part of the big move to make it independent.

And the thought may be, well, that would help, although I think
most of us concluded it was a lack of resources. You now indicate
security has improved; you have a security officer, and the like.

I am concerned, even though this is not the appropriate subcom-
mittee—that if these resources, both in manpower and computers
and other resources, are not available in this budget for you, we
would like to know it, because I think—let’s not kid ourselves,
you’re not going to be able to perfect the Patent Office without
additional resources.

Mr. TEGTMEYER. The President’s revised budget will be forward-
ed, as I indicated, next week up to the Congress, and I believe that
will give the information you are concerned with.

Mr. KasteNMEIER. That’s. a very cryptic answer, I must say.

Mr. TEGTMEYER. We have, as | mentioned——

Mr. KasTENMEIER. I guess I can’t expect you either to be candid
or forthcoming with this committee in that connection, but I think
you do understand what concerns the patent community out there,
and why we were urged so strongly to create an independent
Patent Office. We were told that, frankly, the Patent Office was a
mess. I could use stronger terms, you know.

But if, in fact—and I don’t know what the situation is—you will
not have the resources to increase your examining corps or to enter
into a computerization, a meaningful one, of the Patent Office,
then I think we can really expect merely a temporary means to
overtime and the like to meet the long-range objectives of making
the Patent Office a model of efficiency in terms of what is expect-
ed, certainly, from the outside.

Mr. TEGTMEYER. Mr. Chairman, if I could comment on what you
have mentioned. First of all, once the hiring freeze is lifted, pre-
sumably we will be able to fill the various positions in the patent
examining corps, where they have been provided. The overtime in
the meantime will keep the production up until such time as the -
new examiners are hired.

It's true that overtime is only a temporary measure; yet, for us,
it's a very efficient way of operating, because the examiners who
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work the overtime are paid at a lower salary rate on overtime than
they are paid on regular time. And a limited amount of overtime—
a reasonable amount of overtime—so that they can work that
overtime efficiently and not be overtaxed is, and has been for us, a
fairly efficient way to operate, albeit only a temporary measure, as
you mentioned.

Mr. KASTENMEIER. One other question, Mr. Tegtmeyer. Since
there was a very substantial page 2 article on the Supreme Court
case of Federal Mogul—can you briefly tell us anything about it in
terms of implications to be drawn from it? Was the Patent Office
in any sense a party to the litigation? Or what, if any, implications
might we draw from that particular case?

Mr. TEGTMEYER. Yes, Mr. Chairman, we were a party to that
particular case, because it resulted originally from the holding by
the examiner in the Patent and Trademark Office that the subject
matter sought to be patented, which included claims in part direct-
ed toward or including a computer program or algorithm that was
used in molding products for rubber was not patentable subject
matter. :

It was turned down as patentable subject matter by the examin-
er. That decision was appealed to the Court of Customs and Patent
Appeals by the applicant. The Court of Customs and Patent Ap-
peals reversed the examiner’s holding that the subject matter was
not patentable, and the Supreme Court decision came out yester-
day affirming the decision of the Court of Customs and Patent
Appeals.

Therefore, the process including a computer program was consid-
ered by the Supreme Court. to be patentable subject matter. This
decision will have ramifications for the Patent and Trademark
Office. And we are going to have to study the particular opinion
that was written by the Court. And we are going to have to
evaluate its effects in light of earlier decisions—Gotischalk v.
Benson and Parker v. Flook—both of which also dealt with comput-
er programing subject matter. There is another case still pending
before the Court—the Bradley case, which was heard on the same
day as the Diehr case that they decided yesterday. A decision in
that case also will help define the parameters of what is considered
patentable subject matter where computer programs are involved.

Mr. KASTENMEIER. Apart from the merits of the case would I be
S)t¥%$ in concluding that it will increase the burden on the Patent

ice?

Mr. TeEGTMEYER. Yes, I think it will. We have some questions as
to what the degree of increase in burden will be, and that will
depend upon the interpretation of the opinion or its breadth in
light of the other cases mentioned.

Mr. KasteNnMEIER. Thank you very much. No further questions?
We thank you, Mr. Tegtmeyer. Undoubtedly at some point we will
want to have you come back, or your successor, if there is in fact a
new Commissioner appointed in the near future. But I think I
understand the reasons you cannot perhaps be more candid and
more helpful at this particular moment in time than you have
been this morning. Nonetheless, we still have an interest in these
matters.

Thank you.

[The complete statement of Mr. Tegtmeyer follows:]
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STATEMENT BY RENE D. TEGTEYER
ACTING COMMISSIONFR OF PATFNTS AND TRADFMARKS
U.S. DEPARTMFNT OF COMMERCE
BEFORE THE HOUSE JUDICIARY SUBCOMMITTFF ON COURTS,
CIVIL LIBERTIES AND THE AIMINISTRATION OF JUSTICE
’ MARCH 4, 1981 AT 10:00 A.M.

Mr. Chairman:

I welcome the opportunity to appear here todav before vour
Subcommittee and to discuss the patent and trademark svstem and the
operation of the Patent and Trademark Office. ] will attempt to set
forth a description of the functions of our Office, to refer to some
of our current problems, and to offer some thoughts regarding the

future of the industrial property system.

The patent system in the United States is founded in the
Constitution. Article 1, section 8 gives the Coneress the power to
promote the progress of the useful arts by securing for limited times
to inventors the exclusive right to their discoveries. The first

Congress of the United States enacted the first patent law in 1790.

During the almost two centuries that followed the ensctment of the
first patent law, the patent system in the United States has served
our Nation well. The patent system hss provided the Nation with the
incentive to invest time, energy and money in new and more productive

technolopy.

A relevant and effective patent system is at present more critical to
our national well-being than it has been at anv point in our past

hijstorv. The United States is faced with lagging productivity which
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in turn aggravates the economic problems which the United States is
now experieneing. Our productivity problem can be addressed with
increased industrial innovation. It is a strong end effective patent
system and the monetary rewards associated with strong and effective
patents that will assift‘in encouragihg Americans to engage in the
innovation process. A'strong patent system is especially important to

small businesses which have been shown to be the source of more than

half of our innovation and almost all radical innovation.

The solutions to many of our problems, including our dependencv on
foreign oil, cen be found through incressed domestic innovation. As }
consider the patent system to be en indispensable part of the solution
to many vrgent national problems, I consider it especially timely to
be able to discuss with you today our efforts to ensure that the

United States patent system is equal to the task.

The Patent and Trademark Offices is locéted in Arlington, Virginia in
an area called Crystel City adjacent to National Airport. At present
we have about 2,500 employees. DTuring the current fiscal vear, we
expect to spend approximately 116 million dollars in appropristed
funds. About one-fourth of thst amount will be returned to the
Treasury in fees collected from petent end tredemark spplicants and

users of our services.

The Patent and Trademark Office has responsibilities in two general

areas:



37

-3-

(1) the examination end issuance of patents, including the
related collection and dissemination of the technical
information disclosed in patents, as mandated bv Title 35 of

the United States Code; and’

(2) the examination and registration of trademsrks in sccordence

with the requirements of the Trademérk Act of 1946,
PATENT APPLICATION FXAMINATION AND ISSUANCE OF PATENTS

The examination of patent applications is the major activity of the
Office. The patent law is designed to promote technological progress
by providing incentives to make inventions, to invest in research and
development, to commercialize new, improved or less expensive products
and processes and to disclose new inventions to the puhlic instead of
keeping them secret. The incentives prqvided by the patent law to
achieve these ends arise from the grant of a patent to the inventor
which enables the inventor to exclude others from making, using or
selling an invention for a2 period of 17 yeers. The patent mayv he
granted only after an examination by the Patent and Trademark Office
to determ;ne whether the invention meets the statutorv criteria for

patentability.

The examination conducted by the Patent and Trademark Office orecludes
the issuance of a patent on about one-third of the applications filed
and results in a narrowing of the scope of protection, as defired by

claims in the applications, in most of the other two-thirds of the



-4-

aﬁplications which mature into patents. The examination process also
enables patent owners, and their competitors, to better zauge the
strength of patent }ights. A central examination system as we have'in
this country is far more efficient than leavfne the determination of
the strength'of patent rights fo individuals, as is the case in

countries which have merely a registration system.

The examination is done by a corps of about 520 professional examiners
including supervisors. Patent examiners must have a scientific or
technical education and a significant proportion of them are lawyers
~as well. Each examiner is a expert on a given technological area. In
examining an application the e#aminer determines whether the
disclosure of the invention is complete and that the invention is new,
useful and nonobvious in the light of the known technology. The most
difficult part of the examination is determining with a depreec of
;ertainty whether the invention is new and nonobvious. To determfne
this the examiner makes.-a search of the.Office's files of prior U.8,

and foreign patents and relevant technical literature.

During fiscal vear 1980 we received sbout 105,000 utility patert
applications and over 7,000 design patent applications. The 1980
utility patent application filing level was approximately five percent
greater than the 1979 filing level and higher than the range of
100,000 to 103,700 filings which had been experienced during the
1970's. The higher filing level of 1980 has been continuing this
year. In fiscal vear 1980 the Office disposed of approximately 20,000

utility patent applications and over 6,000 desipn patent
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applications. The disposal of utility patent applications had
averaged over 108,00b annually for the 10-vear period 1969 through
1978. In 1979 the Office disposed of 94,000 applications and in 1980
about 90,000 épp)ica!ions. This downﬁard trend in disposals should
end in fiscal yeer 1981 with the disposal of approximatelv 87,000

applications.

Of the 61,000 patents issued last year, some 38,000 were issuved to
U.S. nationals. This is the fewest patents received by U.S. nationals
in the past 17 years other than for one year during which the issuance
of patents was sharply curtailed due to delsys in the printing
process. On the other hand, the number of patents issbed to foreign
nationals has risen over the past 17 vears both in perc;ntage from 20

to 37.7% and in number from 9,000 to over 23,000.

One of the major problems that has been facing the Office in the past
two decades has been the backlog of unexamined patent applications and
the resulting long pendency time between the filing of an application
and the issuance of a patent. Since the average pencdency of patent
applications in the carly 1960's was more than 3 vears, a concertéd
effort was made in the Office to reduce this pendenev through the use
of new examining and processing technioues and an increase in the
number of examining staff. A goal of 18 months pendency wa;
established which was almost achieved in 1976 and 1977. Unfortunately

since that time there has been a graduval increase in the pendency time
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until it now takes an average of approximately 22.4 months to dispose
of a patent application. This problem, which is one of the maior
problems the Office faces in the patent application examination area,

is continuing to be addressed.

The 22.4-month figure for current application pendency does include
the times when the Patent and Trademark Officé is waiting for the
applicants to respond to correspondence and to pay the final fees as
well as for the printing of the patent and for other processing. The
Office has paid a great deal of attention to reducing the processing

times within the Office to 8 minimum with the given resources.

while the major focus has been the quantitative aspect of patent
application processing, the Patent and Trademark Office has also paid
close attention to the qualitative aspect of the examination. For the
past seven years the Patent and Trademark Office has had a auality
review program which involves taking a four percent sample of the
applications which are al}owed by exsminers and having them checked by
a group of experienced exeminers before the patents are granted. This
program permits the Office to maintain, to some degree, a measure of
changes in the quality of the patents that are being granted.
Corrective action can then be taken for deficiencies that are
identified, and the applications in the sample which are found to be

deficient can be reexamined.
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During the past several years other programs have been undertaken to
improve the quality.of issued patents. These include a search file
integrity improvement program, giving the examiners additional time
for examination, establishing procedures to obtain a more complete
record of the examination process, esiablishing a series of rew rules
to improve the examination process and the validity of patents,
instituting an Office security system, develbping a full-text search

system and increasing exsminer training.

At present examiners spend approximately 15 hours on the examination
and processing of a patent application. The examination time spent in
complex technologies is higher than this figure whereas the average

examining time in less complex technologies is less.

Several years ago a series of changes were made in the Rules of
Practice governing pateni examination and appeal procedures which were
intended to improve the quality and reliasbility of issueq patents.

The rules afford patent owners a relatively inexpensive way to have
their patents reexamined in light of prior art that was rot considered
before by the examiner. The (eexamination of the patert Is instituted
by the owﬁer meking an application for the reissuance of his patent.
The Office determination of patentability of the reissuved patent is no
more binding on a court that later considers the patent, but courts
are given the benefit of the examiner's thinking in repard to prior

art not previous considered.

As a result of a law pessed by the 96th Congress (Public Law 96-517)

it will be possible in the very near future for a person other than
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the owner to obtain a reexemination of & given patent. After July 1,
1981 it will be possible for anvbody to bring to the attention of the
Office prior publications or patents which have a bearing on the
patentabflity of an issued patent. The new procédure should result in
a substantial reduction of litlgation.costs bearing on the validity of
a patent in light of publications or patents not considered hy the
Patent and Trademark Office during the examination oprocess which led

to the grant of the patent.

The cost of the reexamination process will be fully borne bv the
person requesting the reexaminaiion. While the recovery of the fees
for the reexamination process should have no or-goine adverse
budggfg{y impact, es of this time no new positions have been provided
for undertaking the reexamination activity. Consequently, the
undertaking of the reexamination activity will have same adverse
effect this year and next year on examining production due to placing

examiners on this new activity. We are presently studying the impact

of the reexamination process on the operations of the Office.

The collection, classification and dissemination of technology
disclosed in patents is an important activity of the Office. Fverv
patent application must contain a written description of the
invention, sufficient to enable a person skilled in art to make and
use the invention. The application must also set forth the ﬁest mode
of carryihg out the invention. The issued paient contains a teechnical
disclosure which is invalvable for any person wishing to fully
understand the invention. This technical cdisclosure is printed and

widely disseminrated by the Patent and Trademark Office.
. 1
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The patent applicant, in exchange for the exclusive rights which a
patent afforés, is willing to disclose the technical information
concerning the invention rather than keeping the i{nformetion as a
trade secret. It is generally acknowledged that much of the
information found in patents is not found elsewhere in the
literature. The patent disclosure permits researchers to avoid the
needless duplication of previous research efforts and allows

researchers to build on the research of others.

Each year the Patent and Trademark Office distributes over 8 million
copies of patents. Approximately half of the these copies are sold to
the public at the statutory fee of 50 cents epiece. Fvery day the
Qffice fills about 12,000 orders for copies of patents. Copies of al)
issuea.patents are also supplied to 35 depository libraries throughout
the United States. Copies of all patents issued ere sent to all mufor
: foreign patent offices in exchange for copies of their patents. HRalf
a million copies a year are also added to the search files used by the
examiners and the public.
A program, which was provided for in this year's budget, permits the
Patent and Trademark Office to provide for terminal systems linkinp
the depository libraries to a Patent and Trademark Office date bese.
The Patent and Trademark Office is also providing a numher of its data
bases to the National Teghnical-lnformatlon Service (NTIS). NTIS is
making the data bases publically available with the expectation that

commercial firms will provide for improved sccess to this informetion.
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The search files of the Patent and Trademark Office used by the
examiners contain about 24 million documents. The files are divided
according to subject matter into some 350 classes that are further
divided into some 107,000 subclesses. The search files are constantly
subject to reclassification as subclasses grow in size and technologry
changes. A major problem of the Office is to‘keep the search files
complete and current which is critical to the examination process and
the determination of patentability of applications based on documents
retrieved by the examiners. An attempt is being made to improve the
integrity of the files. The Office fis also‘enzaged in a two-year
study, required by the Congress- (Section 9, Public Law 96~517),
regarding computerizing the patent and trademerk search files, the
patent classification system and other operatioﬁs of the Office.

TRADEMARK APPLICATION EXAMINATION AND
REGISTRATION OF TRADEMARKS

The administration of the federal tradeniark registration statute, the
Trademark Act of 1946, is also the responsibility of the Petent and
Trademark Office. A trademark is a name or symbol used to identify
the source or origin of goods and distinguish them from the goods of
others. Although examination of trademarks accounts for slightly over
six percent of our budget, many companies feel their trademsarks are

their most valuable assets.,

Trademark registration is important in helping to protect business
investments and in avoiding the deception or confusion of consumers.

The registration of a mark in our Office confirms the commron law

™~
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rights in the mark that the trademark owner has obtained by using the
mark in commerce. Trademark registrations cen be renewed indefinitely

so long as the mark remains in use.

Last year over 52,000 applications for trademarks were filed. During
the period 1970 to 1976 trademark application filings ranged from
about 33,000 to 37,000 applications. Over 44,000 applications were
filed in 1977 and over 50,000 applications in 1978, 1979 apd 1980,
Poreign filings were an increasing portion of this number snd now
comprise over 10 percent of the total trademark applications. ' Abhout

70 percent of the applications received are finally registered.

A downward trend in the disposal of trademark applications eccurred
during the period 1978 to 1980 from almost 40,000 disposals in 1978 to
about 24,000 disposals in 1980, The 1980 figure was artifically low
due to a printing backlog. The disposal of work by the tredemark
examiners in 1980 was in fact greater than in 1979. About 44,000
disposals are expected this fiscal vear and by fiscal year 1983 it is
expected that the disposals will equal the number of applicstions

filed that year.

The trademark application examining procedure is roughly analogous to
that found in examining a patent application. At present some 77
trademark examiners check applicatiors for compliance with formel
reouvirements and to determine whether there is likelihood of confusion

with other marks.

83-756 O—81——4
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Currently it tﬁkes approximately 10 months after filing a trademark

application for it to be taken up for consideration by the Office.

This figure has been reduced from a high of 11.5 months at the end of -
the previous fiscal year. Trademark pendency unfortunately rose

approximately 7 months in the last year with it now taking

approximately 25 months from filing to obtain & registration. The

effect of an enlarged trademark examining staff will become apparent

as the examiners become more experienced resulting in & reduction ip

the pendency time over the long run, following a small short-term

further rise.

Under the trademark law, unlike the patent law, there is a procedure
by which interested parties may oppose the registration of a mark.
Another procedure, which is analogous to the new reexamination
procedure for patents, permits interested parties to petition for

cancellation of a mark already registered. These trademark

proceedings are handled by our Trademark Trial end Appeesl Board.
'RECFNT DFVELOPMENTS

There are a number of initiatives which have resulted from the recent
passage of Public Law 96-517. In addition to the reexamination
procedure, which is referred to above, the new law also provides for a
revamping of the patent and trademark fee structure. Jt is
anticipated that a new fee structure will iake effect no later than
fiscal year 1983 and will provide for e recovery of 50 percent of }he

cost of patent processing, 50 percent of trademark processing and }0n .
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percent of the cost of all other Office services. Studies are
presently underway by en Office task force to determine the costs of

patent processing, trademark processing and other Office services.

One of our current concerns is a legislative initiative to implement
the Trademark Registration Treaty (TRT) which was negotiated and
signed by the United States in Vienna in 1973. The TRT is an
internationai fiiing arrangement under which a singie international
registration is used to secure national trademark registration effects
in a number of member countries. The Treaty was transmitted to the
Senate with a view to receiving its advice and consent to ratification
in 1975, but further consideration of the TRT is being deferred.
Several years ago the General Accounting Office reviewed the draft
biilrfﬁplementing the TRT and recommended that a survey of trademark
owners be conducted in order to obtain information which would permit
a more accurate estimate of the cost and benefits of the TRT and its
proposed implementing legislation. A survey was conducted during the
course of 1980 and the results are continuing to be evaluated ana

discussed.

The Patent Cooperation Treety (PCT), which permits a United Ststes
applicant to file a single English language application in the
standard format in the Patent and Trademark Office #nd have that
application mature into separate national applications in as many of
the present 30 member countries as the applicant has designeted, has
been in effect for almost 3 years. The use of the PCT by United

States inventors continues to increase with 1,647 PCT applications
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filed last year. This was a 59 percent increase in filings over the
previous year. Several major countries including Canade end Italv are
not yet party to the PCT. It is expected that when Canada and Italy
adhere to the PCT, filing levels in the United States will increase

dramatically.

The Pa}ent and Traedemark Office, in cooperation with the Denartment of
State, is involved in deliberations involving a number of other
industrial property matters. A revision of the Paris Convention for
the Protection of Industrial Property is a major activity. The Paris
Convention is a multinational treaty whiech has been in effect since
1883 and now has 89 member States. The Thited States has been @
member since 1887. This treaty is administered by the World
Intellectual Property Organization, a specialized sgencev of the United

Nations with headouarters in Geneva, Switzerland.

The Paris Convention affords to United Sfates nationals certain
benefits in obtaining protection for thejfr industrial property in
foreign countries. The Convention establishes the fundnhenta]
principle of national treatment eccording to which member States treat
foreign nationals at least as well as they treat their own nationals
in regard to industriel property protection. In edditien, the
Convention also makes available valuable property rights in the filing
of patent and trademark applications and establishes certain minimvm

levels of protection for all adherents.

In recent years, however, third world nations have perceived the Paris

Convention as favoring developed nations and have been demanding its
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revision in several respects including providing preferentisl
treatment for developing countries and new rules favoring their
geographicel names over trademarks previously repistered elsewhere. A
major demand made by developing countries, which has been opposed by
the United States, would permit a coﬁptry to grant an exclusive
non-voluntary Jicense to a patent which is not worked within a short
period of time. This demand would not only adversely affect the
international competitiveness of our industry but would also seriouslv

impede the transfer of technology to developing countries.

A Diplomatic Conference was held last year with almost the entire
period of the Conference being used to argue whether or not the
traditional unanimous vote for amending the Convention would be
preserved. The Conference, with the United States objecting, approved
a rule which called for amending the Convention by significently less
than 8 unanimous vote. A second session of the Diplomatic Conference

will be held in the fall of this vear.

During 1980 the Budapest Treaty on the International Recognition of
the Deposit of Microorganisms for the Purposes of Patent Protection
entered into force. The United States was one of the initisl

members. The Budapest Treaty permits an applicant for patent on a
microbiological invention to utilize & single international depositeory
pmong various designated depositories when filing patent applications
in any member countryv. This eliminates the need to meke more than one

microbiological deposit to obtain patents in the member countries.
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During the course of the past year the Supreme Court in the Dismond_v.

granting of a patent on a living microorganism which the inventor had
developed through genetic engineering technioues. The decision is
seen to have potentially far-reaching consequences for industry, and
to eventually have some conseaquences for the Patent and Trademark
Office. The Office is currently awaiting a decision from the Supreme

Court regarding the patentability of computer programs.
ADMINISTRATIVE IMPROVEMENTS

During the past several years a number of steps have been taken to
fmprove the efficiency and effectiveness of Patent and Trademark
Of}};;-oﬁerations. These include studies of methods for improving
work processing, contracting out the operatjon and msintenance of
copying eauipment in the Public Search Room, and verious actions to
improve the organization and processing ‘of trademark work in thre
clerical support and search room éreas. To improve the planning
function bf the Office the new position of Assistant Commissioner for

Finance and Planning was created and filled.
OUTLOOK

With the FY8]1 budget as approved and the FYR&2 budget which will be
submitted next week, a series of actions will be possible to address
some of the existing problems of the Patent and Trademark Office.

These actions include the hiring of additional trsdemark examirers,
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trademark computerized searching, a studv of the computerization of
patent searching, search files improvement, creation of an integrated
resource management system, elimination of patent and trademark
printing backlogs, inventory and control of foreign patents in the
classified search file, improvements in the index to the U.S. Patent
Classification and in the Scientific Library maintained for use bv the

examiners and the public.

Mr. Chairman, that concludes my prepared remarks. I would be pleased
to answer any questions that vou and members of vour Subcommittee

might have.

Mr. KASTENMEIER. As our last witness this morning, I'd like to
call Clarence L. James, Jr., who is the Chairman of the Copyright
Royalty Tribunal.

Mr. James, we are very pleased to have you here. I know you
have a very brief statement with some attachments, and without
any objection, your statement and attachments will be accepted for
the record. You may proceed. If you want to give your brief state-
ment, we will be pleased to hear it.

TESTIMONY OF CLARENCE L. JAMES, JR., CHAIRMAN,
COPYRIGHT ROYALTY TRIBUNAL

Mr. JaMEs. Thank you, Mr. Chairman. I believe my brief state-
ment which accompanied the Tribunal’s 1980 Fiscal Annual Report
that was submitted to the committee adequately and correctly
reflects the current status of matters at the Tribunal. As a footnote
to that submission, I would like to add that I, as well as the other
four Commissioners, have served on the Tribunal for approximate-
ly 3% years, and although we are not experts on copyright law, we
are possibly the only living experts on the inner workings of the
Copyright Royalty Tribunal.

During that time, the Tribunal has held proceedings on all the
aspects authorized by the 1976 act, with the exception of a jukebox
distribution proceeding. From my experience during this period, I
have developed some personal views, opinions, and observations
which may or may not be shared by other members of the Tribu-
nal. If the committee desires, I will be willing at the appropriate
time to share them with the committee.

Mr. Chairman, I at this time am prepared to answer any ques-
tions of the committee or proceed as you direct.

Mr. KAsTENMEIER. Thank you for that unusually brief statement.
In view of that fact—let me first say that we will encourage you to
speak as an individual, not necessarily for other members of the
Tribunal. But where you find that any statement that you make is,
to the best of your knowledge, endorsed by the Tribunal as a whole,
you may so identify it. In other respects you speak as an individual
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who is chairman, not necessarily having been specifically author-
ized by other members of the Commission to represent their views.

With that in mind, in view of the fact that the subcommittee is
receiving suggestions that the Tribunal be given more authority,
for example in the cable television area, what is your personal view
on whether the Tribunal, as now constltuted is the best method of
dealing with compulsory license?

Mr. JaMmes. Thank you, Mr. Chairman.

I would like the record to reflect and for the members of this
committee to understand that my comments are not as Chairman
of the Copyright Royalty Tribunal. The views and opinions I am
about to express are my own; however, some of my comments will
reflect action or at least agreement by a majority of the members
of the Tribunal.

In my opinion, the Trlbunal is not required or needed and is
purely unnecessary to determine reasonable terms and rates of
royalty payments for noncommercial broadcasting under section
118 of the act. Thomas C. Brennan, Senior Commissioner of the
Tribunal, prior to his current position served as chief counsel to
the Senate subcommittee which processed the Copyright Revision
Act. He has been actively involved in cable regulatory matters, and
in my opinion is an expert on all copyright issues. Commissioner
Brennan was the architect of a report on the use of certain copy-
righted works in connection with noncommercial broadcasting,
évzhicgswas submitted to this committee by the Tribunal on January

, 1980.

Mr. Chairman, if it’s appropriate, I would like to insert that
report in the record at this time and ask that it be made a part of
this proceeding.

Mr. KasteNMEIER. Without objection, we will receive that state-
ment. If you could identify it in terms of what it is?!

Mr. JaMmes. I brought 40 copies, Mr. Chairman. You have already
received it. It's dated January 22. We submitted it January 22.

Mr. KasTENMEIER. I am told by counsel that each one of us has
the Annual Report of the Copyright Royalty Tribunal for fiscal
year ending September 20, 1980, and appended to that is the state-
ment of Mr. Brennan.

Mr. LEHMAN. I'm not sure it is.

Mr. KAsTENMEIER. I don’t see it here.

Mr. LEaMmaN. I have what you submitted to us which is the
annual report, but it doesn’t include the other one.

Mr. DANIELSON. Some gentleman just left one here for me. I
don’t know where the other 39 copies are.

Mr. James. When I talked to staff counsel on Monday, he indicat-
ed they had it, so I don’t know.

Mr. LeumaN. We didn’t realize you wanted it to be part of the
record.

Mr. JAMES. Just in case, I brought extra copies.

Mr. LEnMAN. Great.

Mr. KASTENMEIER. Do you offer this approvingly? That is to say,
do you agree or disagree with the remarks?

Mr. JAMES. My comments will explain that later, Mr. Chairman.

t See app. A.



53

Mr. KasTteNMEIER. All right. Without objection it will be received
and made a part of the record, although I note this already is part
of our record.

[See app. B.]

Mr. JaMEs. The conclusions reached by Mr. Brennan writing for
the Tribunal, a view which I share and strongly support, reads in
part, and I quote:

On the basis of its review of the experience with section 118, the Tribunal
concludes that the compulsory license is not necessary for the efficient operation of
public broadcasting and thus constitutes an inappropriate interference with tradi-
tional functions of the copyright system and the artistic and economic freedom of
those creators whose works are subject to its provisions.

The copyright system can advance constitutional objectives only if the exclusive
right of authors and copyright proprietors are preserved. Reasonable exceptions to
these exclusive rights are justified when necessary to promote public policy. The
Tribunal believes that those engaged in communications should be particularly
sensitive towards the interference of the Federal Government in the absence of
compelling need.

The Register of Copyrights advised the Congress in 1975 that the proposed public
broadcasting compulsory license was not ‘justified or necessary.” The Tribunal
believes that the experience of the intervening years confirms the correctness of the
Register’s position. It is therefore the recommendation of the Tribunal that the
Congress reconsider the public broadcasting compulsory license at an appropriate
time.

In my opinion, Mr. Chairman, I believe the appropriate time is
now. In the event Congress in its wisdom decides to maintain the
compulsory license under section 118, I would recommend that it
establish a procedure whereby the public broadcasting would pay
to the performing rights societies a sum which is based on public
broadcaster’s revenue and calculated as a percentage of the royalty
rate or fee which currently exists between the commercial broad-
casters and the performing rights societies.

The elimination of the compulsory license to permit owners or
users the right to establish a value in the marketplace or the
adoption of a rate tied to the commercial fee would effectively
eliminate continuous interference by the Federal Government and
avoid periodic review of royalty rates by Congress. It would also
eliminate any need for future review by the Copyright Royalty
Tribunal.

In my opinion, Mr. Chairman, the Copyright Royalty Tribunal is
not needed or required to make determinations concerning the
adjustment of reasonable copyright royalty rates as provided in
sections 115 and 116. Under section 115, history will support that
there is possibly an overriding need for a compulsory license for
making and distributing phonorecords. However, the continuous
and periodic interference of the Federal Government in adjusting
the rates totally at the taxpayers’ expense, in my view, is undesira-
ble, unwarranted, and unnecessary.

In my opinion, a system can be created by Congress which would
totally eliminate the interference by the Federal Government and
in particular the Copyright Royalty Tribunal.

This committee is aware that the Tribunal recently concluded 42
days of hearings on the mechanical rate. It is my understanding
that during the revision of the copyright bill only 5 days of hear-
ings were devoted to that subject. At our hearing the copyright
owners made a proposal and submitted evidence in support of the
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same—that the mechanical rate could and should be based on a
percentage of the suggested retail list price of phonorecords.

Mr. Chairman, I have that proposal, and if it is appropriate I can
insert that proposal in the record and have it made a part of this
proceeding.

Mr. KasTENMEIER. Without objection, it is received.

[See app. C.]

Mr. James. The proposal that the mechanical rate be based on a
percentage of the suggested retail list price of phonorecords may be
unique to the United States. However, sufficient evidence was sub-
mitted to the Tribunal which clearly established that the percent-
age system is widely used throughout the world as a basis for
arriving at royalties.

If Congress were to establish a percentage system, it would effec-
tively eliminate the necessity and need for periodic review of royal-
ty rates by any government agency or by Congress. If the price of
the record goes up or down, the royalty due and payable will also
go up or down. Thus by appropriate action of the Congress, another
function of the Copyright Royalty Tribunal can be eliminated.

Under section 116 of the act, “Jukeboxes”, the Tribunal held 8
days of hearings and concluded that adjustment was appropriate. It
is my view that the present requirements under section 116 for
obtaining a compulsory license should be maintained. It should,
however, be called something else. '

Congress under the act set the rate of $8 a box. The Tribunal
adjusted the rate to $25 a box, effective January 1, 1982, with an
increase to $50 a box commencing on January 1, 1984. The Tribu-
nal further established that the rate would be further adjusted on
January 1, 1987, based on a change in the cost of living as deter-
mined by the Consumer Price Index from February 1, 1981, to
August 1, 1986.

It is my opinion that Congress can and should adopt a fair and
reasonable rate based on marketplace value with annual adjust-
ments based on the Consumer Price Index or some other index for
the jukebox industry. If Congress were to take such action, it would
eliminate the need for future interference by Federal agencies, and
another function of the Copyright Royalty Tribunal.

Because the Tribunal has not held its first jukebox royalty distri-
bution proceeding, I believe it would be inappropriate for me to
discuss my personal views on that issue at this time. Under the
statute, the parties have agreed to the distribution of the first fund.
They have not for the second fund. We therefore will be starting
jukebox distribution hearings in the near future.

My opinion, however, is that the fees collected can be annually
distributed without the necessity of distribution proceeding by the
Copyright Royalty Tribunal. Such a system would permit copyright
owners the opportunity to receive their payment the same year
payment is made.

Mr. KASTENMEIER. May I interrupt, since another member of the
panel has a question. You have given us a lot of printed material,
but we don’t have the statement you are now making.

Mr. James. Mr. Chairman, maybe it's appropriate if I explain
why. I got the word that I was to appear here when I was in
California. My 81-year-old father had a massive stroke 2 weeks ago;
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I was in California, and then a week later my father-in-law in
Tuscon had a stroke, so I didn’t fly back to Washington until the
“Red Eye” on Monday when I met with your staff, and this was
just completed at 9:45, and I made editorial notes in the back of the
room.

I can have them prepared. It’s not an excuse, but an explanation
of why this was not done ahead of time.

Mr. KASTENMEIER. Sure. And certainly you may continue, Mr.
James. We would appreciate it if later today, the next day or so,
you would reduce it to multiple copies and make it available so
that the subcommittee, even those not here today, have it availa-
ble.

Mr. JamEes. I will be more than willing and anticipate that I
would do that, Mr. Chairman.

Mr. KasTENMEIER. The reason I make the point is that your
testimony is unique and not necessarily expected. It is important,
and not to have it in any form I think is a disadvantage to us who
want to consider it.

Mr. JaMEs. I can appreciate that, Mr. Chairman, and I apologize
for not having it here earlier.

Mr. KASTENMEIER. You may proceed, sir.

Mr. JaAMES. The committee is also aware that the Tribunal just
completed rate adjustment proceedings for cable. My personal view
is that Congress should eliminate the compulsory license so the
marketplace can set the true value of second transmission. The
compulsory license requires payment to copyright owners for use of
the property by others, preventing free negotiation in the market-
place as to value. The issue of true value in the marketplace must
be established by Congress, in my opinion.

The legislative history is clear that there is absolutely no eco-
nomic justification for the statutory schedule initially adopted by
Congress for the cable industry. The rates for cable were not adopt-
ed on the basis of any objective standards. The review of the rate
by the Tribunal under the statute was greatly limited by Congress.
Congress did not authorize the Tribunal to adjust the rate based on
marketplace value, nor should it. That must, in my opinion, be
done by Congress. The Tribunal could only adjust the cable rate to
reflect the monetary inflation or deflation or reflect the average
rate charged cable subscribers for basic service.

Mr. Chairman, I'd like to note here that in all other statutory
licenses under the act the Tribunal had full jurisdiction to review
and possibly adjust the rate, based on the record developed during
the Tribunal hearing. This is not so in cable. Because the cable
owners and copyright owners are not free to negotiate, the only
fair, logical, and equitable approach to establish a fee, if the com-
pulsory license must be retained, is on the basis of the marketplace
value. Again, that rate can and should only be established by
Congress. If Congress were to establish such a rate in my opinion it
must be established on a system-by-system basis instead of the
currently industrywide practice.

In my view, an industrywide practice is both unfair and inequita-
ble to the copyright owners. As part of their submission at the
conclusion of the cable rate proceedings the copyright owners sub-
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mitted a proposal as to how a system-by-system rate could be
implemented.

I might add here, Mr. Chairman, that the proposed findings of
fact and conclusions of law filed by the parties in the various
Tribunal’s proceedings might be of help and assistance to this
committee and this staff and, if requested, they will be made
available. These are after all, our proceedings, so if the staff would
need them, we would make them available.

Mr. KasTeENMEIER. I appreciate the offer. I'm not sure to what
extent they are already available or if they are in print. Are they?

Mr. James. They are not in print.

Mr. KASTENMEIER. Not in print?

Mr. JamEes. No.

Mr. KasteNMEIER. Well, I think what we ought to do is have our
staff review them for us and determine which are useful in terms
of problems we confront with respect to the Tribunal and copyright
matters generally.

Mr. James. I will be happy to furnish them, Mr. Chairman.

Mr. DaNiELsoN. Mr. Chairman, may I respectfully suggest that
unless they are too voluminous that a copy of them be lodged with
the committee staff, not necessarily incorporated with our record.
We'll have a chance to become familiar with them and it may well
be we may want them in the record, but later on.

Mr. KASTENMEIER. An excellent idea.

Mr. James. Thank you. In the event Congress establishes a rea-
sonable marketplace rate applied on the system-by-system basis
with annual or semiannual adjustments, tied to the Consumer
Price Index or some other index, it could, in all likelihood elimi-
nate the need for further interference by a Federal agency and
avoid periodic review by Congress. In the event it becomes neces-
sary to resolve any issue related to the cable rate it is my opin-
ion—this can be effectively done at a savings to taxpayers by a
part-time administrative law judge, possibly in the Department of
Commerce. The copyright owners have participated in one cable
distribution proceeding and are currently preparing for another. I
would imagine if the copyright owners were put to the ultimate
test, they could develop a system or formula which Congress could
enact that would eliminate the necessity and need for distribution
proceedings and continuous Government involvement.

I believe that a system can be developed and enacted by Congress
that would provide for the immediate distribution of the funds held
in the Treasury to the copyright owners. Payment to the copyright
owners should be made at least within 1 year after they are paid,
not 4 or 5. In the event distribution problems would arise, they also
can be effectively handled by a part-time administrative law judge.
At the present time, because the Tribunal’s first distribution pro-
ceeding is being appealed, the second distribution proceeding has
not started and funds for the first half of that year were just paid
in by cable operators; there are cable funds on deposit in the
Treasury of the United States which respectively represent 1978,
1979, and part of 1980 in the amount of more than $41,657,000.

The appeal on the 1978 funds may be concluded in 1983. But
what if the higher court sends the matter back to the Tribunal and
subsequent appeals are taken? As a footnote, Mr. Chairman, there
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are 1979 and 1980 jukebox funds also on deposit totaling more than
$2,165,000. Because of the existing appeals, the possibility of future
appeals on each and every distribution proceeding held by the
Tribunal, this money will be tied up and effectively kept from the
copyright owners for years. The total fund held by the Government
could be well over $100 million in the not too distant future.

As I view the legislative history of the act, this was clearly not
the intention of Congress. Yet, because, in my opinion, of this
clearly unworkable procedure of royalty distribution established by
Congress, copyright owners are effectively denied and will continue
to be denied their just rewards—the proceeds from the royalty
funds timely paid.

In conclusion, Mr. Chairman, and members of the committee, in
my opinion, now is the appropriate time for Congress to reanalyze
and reevaluate this matter, including the role and function of the
Copyright Royalty Tribunal. If this evaluation means the elimina-
tion of my job and the present existing or even total function of the
Copyright Royalty Tribunal, then so be it. I share and support the
opinion of the Senior Commissioner, Thomas Brennan, when he
stated on June 12, 1979, before the House of Representative Sub-
committee on Communications, “My personal opinion has been
that, other than for cable, compulsory license is not necessary or
desirable.” 1 will go one step further than Commissioner Brennan.
It is my opinion, after 3% years on the Copyright Royalty Tribu-
nal, that compulsory license is neither necessary nor desirable for
cable either.

Mr. Chairman and members of the committee, these conclusions
are my own and have been drawn after considerable thought and
honest reasoning. The reconsideration of compulsory license, the
need for and the function of the Copyright Royalty Tribunal does
not rest in my hand nor in the hands of my fellow Commissioners,
but its the responsibility of Congress. It is unwise and unnecessary
to continue to spend the taxpayers money on a program which is
clearly unworkable and impracticable. Further, the unfairness and
inequities to the copyright owners must be corrected and the ap-
propriate time is now.

Thank you for the opportunity to express my views, Mr. Chair-
man, and I will be happy to answer any questions the committee
might have.

Mr. KASTENMEIER. In part you speak for yourself and in part you
quote Mr. Brennan, but you don’t suggest he agrees?

Mr. JaMEs. The quote, Mr. Chairman, was a transmittal to the
Congress by the Tribunal as a body.

Mr. LEamaN. That was only with respect to section 118, Compul-
sory License?

Mr. JaMes. That’s true. Public broadcasting.

Mr. KASTENMEIER. It sounds to me like you're calling literally for
abolishing the Copyright Royalty Tribunal.

Mr. James. I would say that was a fair analysis of my statement,
Mr. Chairman.

Mr. KAsTENMEIER. My disagreement with you is not with what
you referred to, but what I would refer to as a mess down there, by
virtue of your statements. You suggest, the Congress ought do this,
the Congress ought to do that, Mr. James. Way back in 1975 and
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1976 we had concluded definitively that we would not entertain
every application for changing compulsory license or whatnot.
That’s why even Mr. Brennan participated principally in the
Senate to create some alternative. Now, whether an administrative
law judge or some administrative officer can handle the duties on a
part-time basis of those imposed upon the Tribunal, I don’t know.
Maybe that’s an option.

But I can assure you that we would not want to politicize these
decisions by bringing them back into the Congress. We neither
have the time nor the competence. That is why we created the
Tribunal. But it well may be that the Tribunal is inadequate or
imperfect or is not the correct instrumentality to perform these
functions. I will say that just getting rid of compulsory licenses
may sound like the logical way to go, but given the industries that
are affected and the equities, that becomes a monumental problem.
Most of the suggestions went from $8 to $25 to $50. I don’t know
what that will do to the jukebox industry. The jukebox noncompli-
ance already of $8 is notorious. But I'm not sure that we can throw
them out at the mercy of the various performing rights societies
who may or may not deal satisfactorily with it. At least that was
the conclusion reached. And with cable, like jukeboxes, they did
not have a preexisting liability. And when you literally created a
liability for them, it seemed to Congress the reasonable way was to
go the way of limited liability through the instrument of the com-
pulsory license.

But that these compulsory licenses should not be set in concrete,
given subsequent economic realities and equities, and there ought
to be an instrumentality to make adjustments.

Mr. JaMmes. Mr. Chairman, may I comment on that?

Mr. KASTENMEIER. Please.

Mr. JaAMES. Just dealing with the cable rate, as you are aware,
the authority of the Tribunal to adjust the cable rate is very
narrowly defined. We can only adjust it as it pertains to inflation
or deflation or the average change in the basic subscription costs.
What we have found in the record of the Tribunal will clearly
reflect the cable operators have developed a new system where a
lot of times the basic service is free, and they have this process. So
when you apply a distant signal or equivalent formula to zero you
get zero. I know it’s hard to digest what I say verbally. My sugges-
tion is that Congress needs to establish a marketplace value. And
on the cable, just the cable rate situation, I'm fully cognizant of the
fact that for 12 years this body and the one on the Senate side
labored to come up with this act, and I gave some thought and
reasoning just to checking it.

But I think that it is not fair and adequate rates are not forth-
coming from the current system. The law as currently written does
not permit the Tribunal that type of flexibility to broadly examine
the whole scope at a reasonable rate, and based upon a record
come up with a determination.

So the only place you could go back, in my opinion, is to the
Congress because the statute doesn’t authorize the Tribunal to
proceed.

Mr. KasteNnMEIER. That’s one of the questions—whether your
statutory authority, the guidelines for it, ought to be altered, liber-



59

alized, or whatever, so that in fact you have greater flexibility in
dealing with these problems. That is at least one possible solution
to the present problem. But if there is not, as you suggest, a need
for interference by another Federal agency, meaning your own,
there is scarcely a need for interference by the Congress either,
which is, I think, monumentally more likely to come up with a
detached objective resolution of something that it really doesn’t
have the time to understand anyway. You're talking about 535
people.

But I do welcome your testimony insofar as you clearly carry an
urgency about the present condition of matters as seen from the
perspective of the Tribunal. Obviously, the work of this committee
certainly is cut out for it in the sense that we will have to deal
substantively with the copyright matters in part with what you
have said and that is certainly a message you are sending. We
would, of course, speak to your colleagues, since you are speaking
for yourself in this connection.

Well, let me yield to my colleague, the gentleman from Michi-
gan.

Mr. SAwYER. Mr. Chairman, I have to tell you this is the most
professional testimony I have heard from anyone connected with
the bureaucracy since I have been in Congress and I send you my
condolences on your family problems. I can certainly sympathize
with those, too.

Mr. JaMes. Thank you.

Mr. SAWYER. I am, as I said a number of times here, not an
experienced copyright or patent lawyer and my service on this
subcommittee in the last Congress was kind of my first in-depth
exposure to the issues, but I raised the very question in one or
more of our hearings as to why a compulsory license is necessary. I
never really understood the operation of that or the need for it.

It seems to me that the marketplace would, at some point, arrive
at a price where it is attractive for television stations to sell their
signals and for cable to negotiate a price and buy them. We don’t
compel anybody to sell any other product that I'm aware of, except
utilities to people, and the self-interest in the marketplace kind of
makes that possible. In labor relations we don’t compel agreements
either. We only go so far as to compel the bargaining in good faith
and maybe just such a compulsion to bargain in good faith might
be enough in this instance rather than making it a compulsory
agreement. This has bothered me ever since I first got exposed to it
because I never understood the rationale and I kind of attributed
that to my own ignorance. But now I'm somewhat bolstered in my
view by listening to somebody who has been working with it, and
at least to some extent sharing in the same view.

Mr. JaMes. Well, Congressman, thank you for your comments. In
my first year as a commissioner I undertook the task to review the
entire legislative history of the act and it’s just volumes and vol-
umes. But I think, and I sympathize and clearly recognize the
problem that Congress was facing when they enacted the act in
regard to cable, that it would probably be very burdensome to have
every cable system deal with every copyright owner as to the
secondary transmission of their work.
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And I recognize that this is a tremendous hurdle to overcome.
One of the things that we did—and I don’t know how familiar this
committee is—with our first distribution proceeding. As I indicated
in my statement, it is on appeal. At the suggestions of copyright
owners, they were put in categories or classes. There are about five
classes, and within each class distributions were made by the Tri-
bunal to the classes as a whole. Within each class the claimant
made their own arrangements for distribution—which the statute
clearly provides, as to how that fund was to be split. I don’t know if
a combination of that—because that came out of the hearings—is a
workable thing for going back to elimination of compulsory license -
and letting the marketplace value go up, or whatever.

Mr. SAWYER. The problem of multiple places to deal with, is not
new in the labor bargaining area either. Many union management
groups bargain on a regional basis. The Teamsters, in particular,
with the common carriers. They'll have a Central States contract
where both sides elect or appoint a committee and they, in effect,
bargain for all the operators within that big multistate area. It
would seem to me that the multiplicity of units could be classified
into groups and compelled to bargain in good faith, like labor and
management do it, or in many other ways. It might be more
practicable.

On one other issue that’s bothering me, I kind of visualize the
Jjukebox problem as even a bigger can of worms and apparently
from the enforcement problem, I guess it is. I can see the difference
between the copyright owner on a record selling it to private
individuals for one price and maybe either to jukeboxes and/or
radio stations or TV for another price. I wonder if there couldn’t be
some system devised whereby for a record to be sold for commer-
cial use at a specific price it would be made in a particular way
and/or given a stamp to distinguish it from the records that you or
I might buy in the record shop at a totally different price.

Let the record companies put their prices on what they will sell
to either jukeboxes and/or radios and avoid all this silly bookkeep-
ing and everything else that goes on, either privately .or by the
Government. It seems to me there has to be a simpler system
where we can back the Government out of this problem and let the
people serve their own economic needs on both ends.

Mr. JamEs. Well, the only comment I would like to make on that
is with the number of jukeboxes that you have in this country—
and everybody is still guessing about the actual number—I think it
would almost be impracticable to have. You must have some form.
You need to have at least some semblance of a system where
moneys are paid because to have the marketplace take hold and
have each individual jukebox operator or every jukebox establish-
ment that owns its own jukebox deal with the performing rights
societies would be just insurmountable.

Mr. SAwYER. No, that wasn’t exactly the point I had in mind.
The Government at one time by regulation of the FCC required all
television sets made after a certain time to include all the UHF
channels, more or less, to provide a market for the then foundering
UHF stations, as opposed to the VHF.

Perhaps we could require that all jukeboxes made from a certain
time on would have to be geared to handle a certain kind of record
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configuration, holes, or however you want to do it. The jukebox
operator would then have to buy a different kind of a record, let’s
say, at a significantly higher price, thereby yielding what you
might otherwise yield by this kind of royalty.

That just seems to be a simpler way than any I have heard
suggested to protect the legitimate interest of the record company
by allowing them to differentiate in the price of what they get
between selling to a radio station and/or a jukebox as opposed to
selling to a private individual for his own living room. This ap-
proach would allow the record companies to get their money right
up in front without regard to how many times a record is played
thereafter.

Mr. KasteNMEIER. Will the gentleman yield?

Mr. SAWYER. Sure.

Mr. KASTENMEIER. I always thought the gentleman’s idea was
good. We explored it in the 1960’s, as a matter of fact, and some
people remember. One of the difficulties is it isn’t the record com-
panies that benefit from that particular royalty—it is the perform-
ing rights societies. So you're asking the record companies then to
collect by having a different label. I know that sounds reasonable
on a record and collecting additional moneys and then returning
those moneys as royalties over to the performing rights societies.
And that seemed to be a problem.

Mr. SawYER. Except it would seem to me that could be done
directly in the bargaining between the record company and the
performing society group. If they're going to make a recording,
that’s going to be sold to a jukebox or sold to radios, they could
bargain for a different price directly up front on what they’re made
for. I believe that we've got into an almost insoluble mess. I yield
back the balance of my time.

Mr. KasTeNMEIER. The gentleman from California, Mr. Daniel-
son.

Mr. DanieLsoN. Thank you, Mr. Chairman.

Thank you, Mr. James. I will adopt the comments of the gentle-
man from Michigan. This is possibly the most refreshing or inter-
esting or startling or whatever you want to call it, testimony I've
heard in a long time. I commend you for an excellent presentation
and probably the importance of it is the reason why I am going to
be waiting anxiously to obtain my copy, because I want to read it a
few times and try to absorb what is in there.

I think you, in my opinion, have lanced a throbbing boil. Ever
since we passed the copyright act this question of what would be
the proper fee attached to a compulsory license has been presented
me time and time and time again by people from all aspects of the
industry. I have to confess I have not been satisfied with what we
have done. I think we have created and imperfect solution. It was
our best effort, but the result wasn’t all we had hoped it would be
when we passed the copyright law, and I’'m not taking any position
at this time as to what is the solution, but I'm afraid that we didn’t
come up with the solution. We may have even compounded the
problem.

I'm not sure about that, but I really do want to have a copy of
that statement as soon as possible because I can hardly wait to
read what I have heard. I think you have touched upon something.

83-756 0—81—5
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I have exceptional respect for a person in your position because
you have been there for 3% years. You have been working with it,
and quite obviously you acquired the wisdom that none of us can
acquire by simply treating these things in the abstract. I may not
agree with you in the long run, but I really want to pick your brain
and find out why this child of ours turned out to be a monster.

I don’t know what we have done, but we have done something
wrong here and I'd like to take some steps to correct it.

Now, 1 want to ask only a couple of questions after that prefix.
You know, in the market ordinarily if I were buying or selling a
piece of real estate or some personal property, the rule of thumb
since time immemorial has been that the fair market value is the
price that a buyer and a seller will arrive at provided they’re both
ready, willing and able to make the transaction. We have eliminat-
ed that very wholesome feature entirely by having a compulsory
license with an arbitrary figure. Maybe we're too high, maybe
we're too low. I don’t know whether we are.

But, the discipline of what will a buyer, who is ready, willing,
and able to, pay to a seller who is ready, willing, and able to sell,
that’s been eliminated and I think that’s really the crux of our
problem here. You have come up with others that I haven’t even
thought about. The delay in distribution, the potentially greater
delay, judicial review of actions which you may take or may not
take, the deprivation of the fruits of the owners of products for
years because of those delays. I hadn’t even thought about that. I
don’t think this committee ever intended that there be any unto-
ward delays. It was assumed that within a reasonable amount of
time—and I mean by that a matter of several months, and at the
outside a year—the proceeds would be distributed. And here you
talk about the proceeds from 1978.

Mr. JaMEs. That's correct.

Mr. DanieLsoN. Not yet d1str1buted and if there’s appellate
review in the courts, heaven knows when they’ll be distributed. We
may go to a different monetary standard by that time. [Laughter.]

So, tell me, do you think that’s something analogous to some-
thing along the line of ASCAP, or BMI, could it be a vehicle
through which the copyright holders could receive their compensa-
tion and the copyright users pay that compensation?

Mr. JamEes. Well, you mean a national organization that is recog-
nized by all copyright owners?

Mr. DanieLsoN. Well, you don’t have to be quite that exclusive.
In the music field and others you've got ASCAP as one, and there’s
BMI as another.

Mr. James. And SESAC. There are three major performing
rights societies.

Mr. DanieLsoN. So I didn’t say it has to be exclusive, but at least
something along that pattern.

Mr. JaAMEs. You mean for the rest of the copyright owners?

Mr. DaNIELSON. Right. Correct.

Mr. JaMmes. I think the number of copyright owners is so great
that they can never procedurally get together. I think you can
group them in categories.

Mr. DanieLsoN. All right. Suppose you had one by categories.
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Mr. JaMEs. And in sports, for instance, the hockey, the basket-
ball, the baseball, and the NCAA grouped together to form a distri-
bution proceeding in the broad category, sports. They in turn, when
the distribution was made under—we did it in phases—under
phase I it was agreed they would handle—once we turned the fund
over to them, they would handle the inner operation of distribu-
tion.

Mr. DanieELsoN. Well, I'll tell you, I don’t want to take too much
time here because I know we're going to have to call you back for
more testimony, and, frankly, until I have studied your state-
ment—and I'm sure there’s going to be a response from around the
country—I'm really not prepared to ask too many more. But you
have almost hinted yes, it might be done by category.

Mr. James. Right.

Mr. DaniELsoN. I would like to respond to the comment of the
gentleman from Michigan which is apropos here. I thought about
the special phonograph record some time ago and in my mind, at
least, I dispensed with it. It would have to be something like the
wonderful one-horse surrey, you know. You will play it 10 times
and it disintegrates. The front side, the flip side, the whole, the
label, the whole thing just disappears in a smell of vinyl because
how otherwise are you going to regulate this thing? It falls apart
all at once, not one groove is left. But I doubt that we can do that.
American inventors are ingenious. Suppose you had a squiggle in
the middle of this record. Tomorrow somebody is going to come out
with a cardboard insert that will fit the square hole and accommo-
date the round peg.

So, I think we have to do it through some other approach. But
thank you very much.

Mr. JAMES. You're welcome, Congressman.

Mr. DanNieLsoN. The most interesting testimony I have heard in
a long time.

Mr. KASTENMEIER. The gentleman from Virginia.

Mr. ButLEr. Thank you, Mr. Chairman. You may have lanced a
boil. I don’t know what you have done for the underlying infection.
Just to put this in perspective now, what is your term?

Mr. JAMES. My term?

Mr. BUTLER. Yes.

Mr. JaMESs. My term expires in September 1982.

Mr. BuTLER. And what about the rest of the people?

Mr. JAMES. As you recall, Congressman, there were statute terms
in the first appointment. All five commissioners were appointed at
the same time for 7-year terms. The first appointment, three com-
missioners have their 7-year terms and two commissioners have 5.

Mr. BuTLER. I'm not sure I understand yet exactly what you're
proposing in terms of how the performer or the copyright owner is
going to be compensated, as you envision this, if a cable system
picks up a signal or a particular program? How is the owner of the
program to be compensated if you abolish the compulsory license?

Mr. JaMEs. Well, are you dealing with compulsory license for
cable or all the other sections?

Mr. BuTtLER. Let’s start with cables.

Mr. James. All right, with cables. I think my statement said that
I recognize the difficulty of eliminating it for cable. I think Con-
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gress needs to set a fair rate based on the market. If that fair
market rate is established using the same system then you applied
the rate on a system-by-system basis instead of an industrywide
basis. Adopt the Consumer Price Index or some other index so that
it's automatic adjust. Have it paid continually to the Register of
Copyrights for a disbursement procedure that I think has to and
can be developed.

Mr. ButLER. But isn’t that what we envisioned in the Copyright
Royalty Tribunal?

Mr. JamEes. No, Congressman. I think when you set restraints on
the scope of how we could adjust the rate, there’s no way we can
adjust the rate and get it to the marketplace value. We can only
adjust it on the two bases.

Mr. ButLer. I understand that part of your testimony. That's
clear to me. What I'm trying to envision is that you are putting
Congress in the ratemaking business.

Mr. JaMmEes. Congress established the first rate.

Mr. BuTLER. Yes, I know it.

Mr. JaMes. And that wasn’t on a marketplace value as I read the
legislative history.

Mr. ButLER. I know. Congress is the last outfit to determine the
market rate. But, as I understand your suggestion, the constraints
on your discretion as to adjusting rates are such that you do not
feel like you're serving a useful function. Indeed, you're dealing
unfairly with one segment of the process. But if you had less
constraints on what you could do, wouldn’t that solve your com-
plaints here rather than putting it over on Congress to do it?

Mr. James. Well, if you're suggesting that the Tribunal should be
retained and that we have authority——

Mr. ButiLer. I'm not suggesting. I'm searching for your
thoughts—without the benefit of the statement.

Mr. JaMmes. I would imagine that if we had the same type of
latitude that we have in jukeboxes to take testimony, establish a
record, and, based upon that record come up with a final determi-
nation, it would probably get a better rate. My basic problem is, as
an individual, that the marketplace value has just been knocked
out of the rates that we just recently adjusted. And that rate was
predicated on something that Congress did, and the act does not
now permit us to reevaluate Congress’ action and say, hey, the rate
should be higher, initially, so we're going to kick it up.

Mr. SawyER. Will the gentleman yield?

Mr. BUTLER. Certainly.

Mr. SAwYER. As far as reaching market value, why do we have
to have it dictated by any Federal agency? The market will reach
its own market value.

Mr. JaMes. That's right.

Mr. Sawyer. It's almost contradictory to say we fix the fair
market value.

Mr. ButLERr. I think that’s in quotes.

Mf, JaMEes. Was that a question you were asking me, Congress-
man?

Mr. SAWYER. I'm just puzzled why, if we're going to use the fair
niarket value rate anybody has to fix it other than the market-
place.
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Mr. JAMES. Well, let me——

Mr. SaAwYER. You can do it far more accurately than any of us
can do it.

Mr. JaMEs. Well, let me reiterate what I said. I am of the opinion
that the compulsory license for everything should be eliminated,
but if, in the Congress’ wisdom, it must be retained for cable, then
it should be predicated on a reasonable and fair market value. It is
not now done that way.

My first premise and my personal view is that it should be
eliminated.

Mr. Sawyer. OK.

Mr. ButLer. Well, Mr. Chairman, I know we’re in a hurry, but
isn’t the FCC placing us in a position where the cable stations have
access to pretty much everything that’s available, and if we don't
have any compulsory license, there would be no compensation for
the programing. Will the cable distributors and stations them-
selves be under any requirement to pay anybody?

Mr. JamEes. Well, I don’t know if we have time to get into my
views on that subject.

Mr. KasTENMEIER. We have time. But that was the only question
I was going to suggest which was logically about getting rid of
governmental interference and so forth. All we need to do is go
back to the Supreme Court ruling which was that there is no
liability for retransmission, and you will have a much simpler
situation. They wouldn’t need you and they wouldn't need us. We
just won’t go into the matter. We'll let the Fortnightly case and the
Sutton Teleprompter case stand on their own. And, you know,
there’s no need for you. See, it was reversing those cases that made
your Tribunal necessary to create a limited liability. But, now, we
didn’'t have to create anybody. We could have let the Supreme
Court cases stand and nothing would be required of us in terms of
market price or anything else.

Mr. SAwYER. Mr. Chairman, I was just going to say why can’t we
Jjust make it mandatory that they have a license to do it and then
let them bargain for the licenses.

Mr. KAsTENMEIER. Why should we interfere with requiring a
mandatory license? If we're interested in deregulation and getting
government off the backs of people, the easiest way to do that is
not to have licensing.

Mr. SawyEeR. Well, we protect the regular copyright holder. We
have given them the right to go in and enforce their rights if
somebody doesn’t pay them for the copyright. Why not just, in
effect, give the same protection to a signal or a record and let them
go and get what they have to get to do it.

Mr. KasteNMEIER. The Court has said there was no liability and
we have voluntarily determined there was liability. We didn’t have
to make that.

Mr. Burrer. The premise when you did that was that the FCC
was going to continue with its modest regulation of syndicated
exclusivity. Now that they have pulled back from that you want to
pull back from this. How is the marketplace going to arrive at any
value when all you can do is what you can appropriate?

Mr. DanNieLsoN. Mr. Chairman.

Mr. BuTLer. I yield back the balance of my time.
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Mr. KASTENMEIER. The gentleman from California.

Mr. DanIELSON. I reiterate the boil has been lanced and it's going
to be fun trying to clear up this infection. But, Mr. Chairman, very
respectfully I must remind you that it’s true, in our law, we did in
effect counter the Fortnightly and Teleprompter cases. But, in
countering them, we also prescribed a new formula for setting the
price for compulsory license. I presume that we could modify the
law if we decided to do so to counter the Fortnightly and Tele-
prompter cases, but without setting a compulsory license and leav-
ing that to the marketplace to determine, I know it would take
more legislation, and I don’t even know if it’s good. But really, this
has been the underlying agony of all the debate and discussion in
the last 4 years, and I think we have to look at it again.

Mr. KasTENMEIER. Will the gentleman yield?

Mr. DANIELSON. Sure.

Mr. KasteNMEIER. Of course, an arrangement agreeable to the
cable people was a solution they, the proprietors, and we agreed to.
If we had not destroyed something like that, talking about market-
place, there would be no liability at all. I mean, the cable people,
their interests and their representatives, and, I think, in the Con-
gress, was about adequate at the time to defeat not only anything
in that field, but perhaps any revision of the copyright law, and
there was an accommodation among the parties. I would say
among several parties. So I don’t know now that necessarily we
will go to market price, however attractive that may sound. It may
be as easy to go to no liability, go back to Fortnightly and Tele-
prompter. So that’s part of what we're all caught in.

Mr. DaNieELsON. If the gentleman will yield, I'll concede I don’t
know the answer to that. I think I tried to make it clear, I don’t
presume to know the answer, but I do know that the gentleman
has opened up the subject matter which has been causing the
problems that have come to the attention of most of us, and those
problems are not going to go away under the present formula. I
think we’re going to have to find another approach. Maybe just
repeal everything and leave us back to Fortnightly. I don’t know
what the answer 1s going to be.

Mr. KasTENMEIER. I don’t mean to suggest as an answer, but I'm
saying it may be as plausible as another answer. I don’t say that I
endorse going back to Teleprompter or Fortnightly, but I am sug-
gesting a range of possibilities.

I do want to thank you for your testimony. It has opened up a
dialogue which I think will continue for some time. I don’'t know
whether we will find the answer. Hopefully, Mr. James, you and
your colleagues can contribute.

[The complete statement of Mr. James follows:]
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COMMENTS OF CLARENCE L. JAMES, JR., CHAIRMAN
COPYRIGHT ROYALTY TRIBUNAL
HOUSE OF REPRESENTATIVES SUBCOMMITTEE ON COURTS,
CIVIL LIBERTIES ANb THE ADMINISTRATION OF JUSTICE

March 4, 1981

I would like the record to reflect and for the members of this Com-
mittee to understand that my comments are not as Chairman of the CRT. The
views and opinions I am about to express are my own. However, some of my
comments will reflect action or at least agreement by a majority of the mem-
bers of the Tribunal.

In my opinion, the Tribunal is not required or needed and is clearly
unnecessary to determine reasonable terms and rates of royalty payments for non-
commercial broadcasting under Section 118 of the Act. Thomas C.'Brennan,
Senior Commissioner of the Tribunal, prior to his current position, served as
Chief Counsel of the Senate Subcommittee which processed the Copyright Revision
Act. He has been actively involved in cable regulatory matters and in my opin-
ion is an expert on all copyright issues. Commissioner Brennan was the archi-
tect of a report "Use of Certain Copyright Works in Connection with Non-Commercial
Broadcasting”, which was submitted to‘thislécmmittee by the Tribunél on January
22, 1980.

Mr. Chairman I would like to insert that report into the record at
this time and ask that it be made a part of this proceeding.

The conclusions reached by Commissioner Brennan, writing for the
Tribunal, a view which I share and strongly support, reads in part:

"One the basis of its review of the experience with Section

118, the Tribunal concludes that the compulsory license is

not necessary'for the efficient operation of public broad-

casting and thus constitutes an inappropriate interference

with the traditional functioning of the copyright system
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and the artistic and economic freedom of those creators

whose works are subject to its provisions.

The copyright system can advance the constitutional objec-
tives only if the exclusive rights of authors and copyright
proprietors are preserved. Reasonable exceptions to these
exclusive rights are justified when necessary to promote
public policy. The Triﬁunal believes that those engaged

in communications should be particularly sensitive toward
the intervention of the Federal Government in the absence

of compelling need.

The Register of Copyrights advised the Congress in 1975
that the proposed puklic broadcasting compulsory license
was not "justified or necessary." The Tribunal believes
that the experience of the intervening years confirms the
correctness of the Register's posItion. It is therefore
the recommendation of the Tribunal that the Congress recon-
sider the public broadcasting compulsory license at an

appropriate time."

In my opinion, I believe the appropriate time is now. In the
event Congress in its wisdom decides to maintain the compulsory license under
Section 118, I would recommend that it establish a proceduré whereby the
public broadcasters would pay to the performing rights societies a sum which
is based on public broadcasters revenues and calculated as a percentage of
the royalty rate or fee which c;rrently exist between commercial broadcasters

and the performing rights societies.
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The elimination of thé compulsory license to permit owners and users
the right to establish value in the marketplace or the adoption by Congress
of a rate tied to the commercial fee would effectively eliminate continuous
interference by the Federal Government and avoid the need for periodic review
of royalty rates by the Tribunal.

In my opinion the CRT is nog needed, or required to make determin-
ations concerning the adjustment of reasonable copyright royalty rates as
provided in Sections 115 and 116.

Under Section 115, history will support that there is possibly an
évertiding need for a compulsory license for making and distributing phonorecords.
However, the continuous and periodic intervention of the Federal Government
in adjusting the rate, totally at the taxpayers expense, in my view isvundesit—
able, unwarranted and unnecessary. In my opinion, a system can be created
by Congress which would totally eliminate the interference by the Federal
Government, and.in'parciculur,che CRT.

The Committee is awaté that the Tribunal recently concludéd 42
days of hearings on the mechanical rate. It is my understanding that during
the revision of the ccpytiéht bill only S days of hearings were devoted to
that subject. At our hearing the copyright owners made a proposal and sub-
mitted evidence in support of the same, that the mechanical rate could and
should be based on a percentage of the suggested retail list price of
phonorecords.

Mr. Chairman I would like to insert that proposal in the record
at this time and ask that it be made a part of this proceeding.

The proposal that the mecganical rate be based on a percentage of
the suggested retail list price of phonorecords may be unique to the United

States, however, sufficient evidence was submitted to the Tribunal which
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clearly established that’the éercentage system is widely utilized throughout the
world as a basis for arriving at royalties. If Congress were to establish a
percentaée system, it would effectively eliminate the necessity and need for
periodic review of royalty rates by any government agency or by Congress. If
the price of records goes up or down, the royalty due and payable will also
go up or down. Thus by appropriate action of the Congress another function
of the CRT can be eliminated.

Under Section 116 of the Act, jukebox, the Tribunal held 8 days
of hearings and concluded an adjustment was appropriate. It is my view
that the present requirement under Section 116 for obtaining a compulsory
license should be maintained. It should, however, be called scmething else.
Congress under the Act set a rate of $8 a box. The Tribunal adjusted that
rate to $25 a box effective January ]:, 1982 with an increase to $50 a 't;ox

commencing on January 1, 1984. The Tribunal further established thaé the
rate would be further adjusted.on January 1, 1987 based on the change in the
cost of living as determined by the Consumer Price Index from February 1,
1981 to August 1, 1986.. ~

It is my opinion that Congress can and should adopt a fair and
reasonable rate based on marketplace value with annual adjustment based on
the Consumer Price Index or some other index for the jukebox industry. If
Congress were to take such action it would eliminate the need for future
interference by a federal agency and another function of the CRT.

Because the Tribunal has not held its first jukebox royalty distri-
bution proceeding I believe it would be inappropriate for me to discuss my
personal views on that issue at this time. Under the statute the parties
agreed to the distribution of the first fund. They have not for the second
fund. We therefore will be starting a jukebox distribution hearing in the

near future. My opinion, however, is that the fees collected can be annually

distributed without the -necessity of distribution proceeding by the CRT. Such
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a system would permit copyright owners the opportunity to receive their pay-
‘ ment the same year payment is made.

The Committee is also aware, that the Tribunal just concluded a
rate adjustment proceeding for cable. My personal view is that Congress
should eliminate the compulsory license so that the marketplace can set the
true value of secondary transmission. The compulsory license requires payment
to copyright owners for use of the property by others, preventing free nego-
tiation in the marketplace as to value. The issue of true value in the
marketplace must be established by Congress.

The legislative history is clear that there is absclutely no
econamic justifiction for the statutory schedule initially adopted by Congress
for the cable industry. The rates for cable were not adopted on.the basis
of any objective standards.

The review of that rate, by the Tribunal, under the statute was
greatly limited by Congress. Congress did not authorize the Tribunal to ad-
just the rate based on marketplace value. Nor should it. That must, in my
opinion, be done by Congress. The Tribunal could only adjust cable rate to
reflect monetary inflation or deflation or reflect the average ratc éharged
cable subscribers for b;sic services.

Mr. Chairman I would like to note here that in all other statutory
license under the Act, the Tribunal has full jurisdiction to review and
possibly adjust the rate based on the record developed during the Tribunal
hearings. This is not so in cable.

Because the copyright owners and cable operators are not free to
negotiate, the only fair, logical and equitable approach to establish a fee
if the compulsory license.must be retained, is on the basis of marketplace
value: Again that rate can and should only be established by Congress.

If Congress were to establish such a rate, in my opinion, it must be established

on a system-by-system basis instead of the current industry-wide practice.
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In my view an industry-wide basis is both unfair and inequitable to the
copyright owners.

As part of their submission at the conclusion of the cable rate
proceeding, the copyright owners submitted a proposal as to how a system-by-
system rate could be implemented. Mr. Chairman I would like to insert part
of that proposal into the record at this time and ask that it be made a part
of this proceeding.

I would like to state here also that the Proposed Findings of
Fact and Conclusions of Law fileé.by the parties in the various Tribunal
proceedings might be of help and assistance to this Committee staff. If
requested they will be made available. °

In the event Congress estabiishes a reasonabie marketplace rate,
applied on a system-by-system basis, with annual or semi-annual adjustments,
tied to the Consumer Price Indéx or some other index, it could in all likelihood
eliminate the need for further interference by a federal agency and avoid.periodic
review by the Tribunal. In the event it bg;ame necessary to resolve any
issues related to the rate, it is my opinion, this can be effectively done at
a savings to taxpayers by a part-time administrative l;w judge, possibly in the
Department of Commerce.

The copyright owners have participated in one cable distribution pro-
ceeding and are currently preparing for another. I would imagine that if the
copyright owners were put to the ultimate test, they could develop a system
or formula which the Congress could enact that would eliminate the necessity
and need for a distribution proceeding and continuous government involvement.

I believe that a system can be developed and enacted by Congress that would
provide for the immediate distribution of the funds held in the Treasury to
the copyright owners. Payments to the copyright owners should be made at

least within the year after they are paid, not-4 or 5 years. In the event



73

distribution problems arise, they also can be effectively handled by a part-
time administrative law judge. .

At the present time because the Tribunais first distribution pro-
ceeding is being appealed; the second distribution proceeding has not started
and funds for the first half of last year were just paid in by cable opera-
tors; there are cable funds on deposit in the Treasury of the United States
which respectively represent 1978, 1979 and part of 1980 in the amount of
more than $41,657,000. The appeal on the 1978 funds may be concluded in
1983. But what if a higher court sends the matter back to the Tribunal and
subsequent appeals are taken? As a footnote Mr. Chairman, there are 1979 and”
1980 jukebox funds also on deposit totalling more than $2,165,000.

Because of the existing appeal and the probability of future appeals
on each and every distribution proceeding held by the Tribunal, this money
will be tied up and effectively kept from the copyright owners for years. The
total funds held by the government could be wel) over $100 million in the

not-to-distant future.

As I view the legislative history of the.Act, this was clearly
not the intention of Congress. Yet because-of, in my opinion, this clearly
unworkable procedure of royalty distribution established by Congress copy-
right owners are effectively denied and will continue to be denied their
just rewards -- the proceeds from the royalty funds, timely paid.

In conclusion Mr., Chairman and members of the Committee, in my
opinion, now is the appropriate time for Congress to re-analyze and re-evaluate
this matter including the role and function of the CRT. If this evaluation
means the elimination of my job and the present existing or even total
function of the CRT, then so be it.. -

I share and support the opinion of the Senior Commissioner, Thomas

Brennan, when he stated an June 12, 1979 before the House of Representatives
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Subcommittee on Communications "my personal opinion has been that, other
than for cable, compulsory licensing is not necessary or desirable."

I will go one step further than Commissioner Brennan, it is my
opinion, after 3-% years on the CRT, compulsory livcense is neither necessary
nor desirable for cable, either.

Mr. Chairman and members of the Cormittee these conclusions arxe
my own and have been drawn after considerable thought and honest reasoning.
The reconsideration of compulsory license, the need for and the function of
the CRT, does not rest in my hands nor in the hands of my fellow Commissioners,
but is the responsibility of Cong.ress. It is unwise and unnecessary to con-
tinue to spend taxpayers money on a program which is clearly unworkable and

impractical. Further the unfairness ‘and inequities to the copyright owners

must be corrected and the appropriate time is now.

Mr. JaMes. I stand ready, willing, and able, Mr. Chairman.

Mr. KasTeNMEIER. Thank you very much. The committee stands
adjourned.

[Whereupon, at 12:35 p.m. the hearing was adjourned.]



GENERAL ACCOUNTING OFFICE PANEL ON THE
COPYRIGHT ROYALTY TRIBUNAL

THURSDAY, JUNE 11, 1981

HoOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COURTS, CIVIL LIBERTIES,
AND THE ADMINISTRATION OF JUSTICE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met, pursuant to call, at 10 a.m., in room
2226, Rayburn House Office Building, Hon. Robert W. Kasten-
meier, chairman of the subcommittee, presiding.

Present: Representatives Kastenmeier and Butler.

Staff present: Bruce A. Lehman, counsel; Timothy A. Boggs,
professional staff member; Thomas E. Mooney, associate counsel;
Audrey Marcus, clerk.

Mr. KASTENMEIER. The committee will come to order.

This morning we meet on another copyright matter, pursuant to
a letter sent by me to the Acting Comptroller General of the
United States, March 30, 1981, in which we asked that the General
Accounting Office look at the Copyright Royalty Tribunal to assess,
among other things, how well the Tribunal performs its assigned
functions, to assess the effect of the Copyright Royalty Tribunal’s
activities on parties related to its operations, and also to explore
what alternatives to its current role, organizational structure, may
improve the use of that Tribunal. With that in mind, I am pleased
to state that the General Accounting Office has indeed completed
its work and has released to us, a statement and attached materi-
als relating to its investigation. I am very pleased to greet today,
Mr. Wilbur D. Campbell, Deputy Director of the Accounting and
Financial Management Division; Mr. Usilaner, Associate Director
of the Division; and also Mr. Lemonias, project manager.

If I have not accounted for all your colleagues, Mr. Campbell,
perhaps you can do that for me.

The committee is very pleased to have you in public forum make
a statement regarding your own conclusions with respect to the
request of this committee.

[The letter of Robert W. Kastenmeier follows:]

(75)
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March 30, 1981

Mr. Miltoan Socolar

Acting Conptroller General
of the United States

441 G Strect, N.W.

Roon 7510

Washington, D.C. 20548

Dear Mr. Socolar:

The Subcommittee on Courts, Civil Liberties and the Administration
of Justice of the House Judiciary Committee has jurisdiction over
the Copyright Office of the Library of Congress. In recent months
numerous statements have been made regarding the cffectiveness and
cfficiency of the Copyright Royalty Tribunal (CRT). The CRT, which
consists of five presidentially appointed commissioners, sots royalty
fces for certain uses of copyrighted material in cablec television,
phonograph recordings, and juke boxes. Of particular concern to my
subcormnittee is the cable television aspect of the CRT's work. The
National Association of Broadcasters, for example, alleges that fees
set by the CRT for cable television use of broadcaster's copyright
serves to subsidize the cable television industry.

Tentatively, in May 1981, the subcommittee will hold hearings on
copyright issucs including the CRT and will consider strengthening
its authority or transferring its rate setting, royalty collection,
and royalty fee distribution activities elsewhere in the federal
governcent,

It would be of great help to the subcommittee if the General Accounting
Office could cxamine:

--how well the Copyright Royalty Tribunal is performing its
assigned functions,

--the effect of the CRT's activities on the parties related
to its operations, and .

--what alternatives to CRT's current role and/or organizational
structurc may improve the use of copyrighted material and the
effect such alternatives may have on interested parties.

Since the information I am requesting is needed very soon, a
briefing of the subcommittce staff prior to our hearings would
be the most effective method of obtaining the results of your
review. I may then request GAO to testify at the hearings.

Thank you for your assistance.

Sincerely,

Robert W. Kastenmecier

Chairman, Subcommittee on Courts,
Civil Liborties and the
Adninistration of Justice

RWK:blb
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TESTIMONY OF WILBUR D. CAMPBELL, DEPUTY DIRECTOR,
ACCOUNTING AND FINANCIAL MANAGEMENT DIVISION, US.
GENERAL ACCOUNTING OFFICE, ACCOMPANIED BY BRIAN L.
USILANER, ASSOCIATE DIRECTOR, ACCOUNTING AND FINAN-
CIAL MANAGEMENT DIVISION; U.S. PETER J. LEMONIAS,
PROJECT MANAGER, ACCOUNTING AND FINANCIAL MANAGE-
MENT DIVISION; AND RONELL B. RAAUM, GROUP DIRECTOR,
ACCOUNTING AND FINANCIAL MANAGEMENT DIVISION

Mr. CameBeLL. Thank you, Mr. Chairman.

The only one of our team you omitted was Mr. Raaum on my far
right, who is a group director in Mr. Usilaner’s organization.

My written statement is somewhat lengthy because it has a lot of
appendices which I will not read, but you may wish to include the
entire document in the record.

Mr. KasTENMEIER. The record will, of course, include your state-
ment and the appendixes attached to it in their entirety.

Mr. CampPBELL. We are pleased to appear before you today to
discuss the results of our brief examination of the operation of the
?opyright Royalty Tribunal requested in your March 30, 1981

etter.

In order to comply with that request, we had a rather short time
frame and, as a result, our review was somewhat narrow in scope
and was directed to the specific questions asked.

We are not addressing the broad policy questions of the merit of
copyright compulsory licenses or the reasonableness of the compul-
sory license rates set by the Tribunal.

In the course of our review, we examined the Tribunal’s legisla-
tive history and its proceedings and procedures. We interviewed
the Tribunal Commissioners, met with representatives of 18 organi-
zations affected by the Tribunal’s operations, and met with other
key individuals in and out of Government knowledgeable about the
Tribunal and the compulsory licenses it oversees.

We also examined the structure and authority of six other Fed-
eral rate setting and adjudicatory agencies to see how they com-
pared to the Tribunal.

As you know, prior to 1976, there was only one copyright compul-
sory license; the so-called mechanical license established by the
1909 Copyright Act relating to the use of copyrighted materials
used in coin-operated music machines.

The new licenses established in 1976 were for: Retransmissions
by cable systems of distant broadcast signals by television stations;
the use of musical records in jukeboxes for profit; and the use of
music and certain other creations by noncommercial broadcasters.

The Tribunal is composed of five Commissioners appointed by
the President with the advice and consent of the Senate for 7-year
terms. Two of the original five Commissioners were appointed for
5-year terms so that Commissioner turnover would be staggered.

The Commissioners are compensated at the highest rate of the
general schedule pay rates. No selection guidance is provided in
the act regarding the qualifications or backgrounds of the Commis-
sioners.

The Commissioners elected their first chairperson for a 1-year
term. Each year thereafter, a new chairperson is selected based on
seniority.

83-756 O—81——6
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The Tribunal now consists of four Commissioners and four secre-
taries. One Commissioner resigned on May 1, 1981. The Tribunal is
authorized to appoint employees who may be needed to carry out
its responsibilities on a permanent or temporary basis.

No such staff, other than the Commissioners’ secretaries, has
ever been appointed. Funds for additional staff support were appro-
priated in fiscal years 1978, 1979, and 1981.

The Tribunal’s budget has been small since its inception. The
Tribunal was appropriated $471,000 in fiscal year 1980, and
$447,000 in fiscal year 1981.

Two aspects of the Tribunal's work are carried out by the Li-
brary of Congress. First, the Library of Congress provides adminis-
trative support to the Tribunal by handling its payroll, travel
vouchers, and other administrative matters. The Tribunal reim-
gursessthe Library for this service; the cost in fiscal year 1980 was

15,595.

Second, cable and jukebox royalties are paid directly to the Copy-
right Office of the Library of Congress where a staff of 21 receives
and distributes the royalty payments. This staff reviews each pay-
ment calculation for accuracy, deposits the payments with the U.S.
Treasury where they accrue interest, and distributes the royalty
payments to copyright owners or their representatives in accord-
ance with Tribunal rulings.

As required by the Copyright Act, the cost for this operation,
along with the cost of the Tribunal’s royalty distribution proceed-
ings, is deducted from the royalty pool. A total of $562,850—includ-
ing the $27,429 for the Tribunal’s cable distribution proceeding—
was deducted from the combined 1978 cable and jukebox royalty
pool of $16,814,829.

Given this background, I would like now to turn to the oper-
ations of the Tribunal. )

We concluded the Copyright Royalty Tribunal has generally fol-
lowed its legislative mandate. It has followed acceptable procedures
and has made determinations required to date. Moreover, with
certain exceptions, it is now generally recognized by the affected
interests as a competent body, although some disagree with its
legislated mission and some are appealing its rulings.

The Tribunal is required to conduct its proceedings in accordance
with the provisions of the Administrative Procedures Act, the Gov-
ernment in the Sunshine Act, and the Freedom of Information Act.
Other Federal regulatory bodies are also required to follow these
Acts. The rules of procedure adopted by the Tribunal appear from
our review to be in accordance with the Administrative Procedures
Act. In a limited review of Tribunal transcripts and decisions, we
did not find any clear violations of procedures.

While most interest group representatives we spoke with could
point to problems they had with the Tribunal’s interpretation of
procedures, some qualified this criticism by saying they regularly
have similar problems in courtrooms.

The 1976 Copyright Act prescribes for certain proceedings to be
held at specified times and for others to be held only when private
agreements cannot be reached. The ratesetting proceedings for
cable television, phonorecords, jukeboxes, and public broadcasting
must be held at specific intervals. The royalty distribution proceed-
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ings for cable television and jukeboxes must, after the initial deter-
mination, be held annually if private agreements for distribution
cannot be reached. All proceedings have been held as required. The
first jukebox fee distribution was made privately without a
proceeding.

Lacking private agreements for distributing the 1979 fees, the
Tribunal began its first proceeding for distribution of jukebox fees
on May 22, 1981. Since the cable royalty fee claimants are again
unable to reach a private agreement, the Tribunal plans to hold its
second cable distribution proceeding this year. The first final cable
royalty distribution was announced September 23, 1980.

We found four of the Tribunal’s five key decisions have been
appealed. It is difficult to assess the results of the Tribunal’s work
since these decisions are being appealed in the courts.

The Copyright Royalty Tribunal has issued 19 final rules, deter-
minations and orders. Most of these were procedural rulings on the
validity of claims to the royalty pool.

The Tribunal has made five key ratesetting and distribution
decisions. One was the 1978 cable royalty distribution determina-
tion and the other four were adjustments to the compulsory license
rates for cable television, jukeboxes, phonorecords, and public
broadcasting. Only the public broadcasting rate determination was
not appealed.

The appeals of the Tribunal’s decisions allege that the Tribunal
did not properly distribute royalty funds, made decisions not sup-
ported by the record, established fees not authorized by the Copy-
right Act, and was inconsistent in the admission of evidence to the
hearings.

These appeals do not necessarily reflect poorly on the Tribunal
since it is in the interest of those affected by the Tribunal’s deci-
sions to challenge them, particularly the early ones. Millions of
dollars already collected, as well as the potential for millions more
in the future, depend on the precedents set now.

The fact that there is no agreed method of determining the value
of a creation outside of the marketplace contributes to the likeli-
hood that Tribunal decisions will be appealed.

The Tribunal’s operational effectiveness could be improved by
insuring that future appointed Commissioners possess experience
and expertise and by removing organizational limitations that
result from such things as the lack of legal counsel; access to
objective, expert opinion; subpena power; and clear criteria on
which to base its decisions. Most of these organizational limitations
are not imposed on other Federal ratesetting or adjudicatory com-
missions.

Of the five Presidentially appointed Commissioners, only one had
any significant background in copyright issues. Also, only one had
any substantive financial or economic background. None had expe-
rience in ratesetting or regulatory work.

Most of the interest groups we spoke with mentioned that it took
a year or two before the Commissioners—excluding the one with
copyright experience—got up to speed with their work. This im-
pression was confirmed in our discussions with the Commissioners
themselves who said that the initial year or so involved a difficult
learning process.
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The Tribunal performs many adjudicatory functions which re-
quire legal expertise. Yet it has not had a general counsel to
provide the Commissioners with technical legal advice during hear-
ings and while writing opinions. It happened that two of the origi-
nal Commissioners were attorneys and were thus able to provide
legal advice to the Tribunal. Now only one of the remaining Com-
missioners is an attorney. Although it is not necessary that Com-
missioners have a legal background, they should have access to
independent legal advice.

In reviewing the Tribunal’s decisions and hearing transcripts, we
noted numerous instances where the Tribunal performed tasks
requiring a significant degree of legal interpretation. For example,
the Tribunal: reviewed court decisions cited by claimants in order
to interpret the first amendment and its application to copyright
law; considered contracts entered into between television stations
and sports teams in order to determine the validity and extent of
royalty distribution agreements; reviewed common law principles
relating to competing claimants, and examined the legislative his-
tory of the Copyright Act to establish congressional intent.

A panel of laypersons should not be expected to make interpreta-
tions of law that can be the subject of a court appeal without access
to a general counsel.

A general counsel would provide the Commissioners with techni-
cal advice on the admissibility of evidence and other procedural
matters and thus insure greater consistency. A general counsel
could also aid Commissioners in writing decisions, and represent
the Tribunal in initial judicial appeals. Since the Tribunal does not
have a general counsel, the Department of Justice assigns attor-
neys to handle all aspects of the appeals.

Most of the interest groups we interviewed felt the Tribunal
would be improved by having a general counsel. Four of the origi-
nal five Commissioners also support this idea, although when the
Tribunal was initially organized they did not believe a general
counsel was needed.

An alternative to hiring a general counsel for the Tribunal may
be to allow an attorney from the Copyright Office to serve as
counsel to the Tribunal in addition to that individual’s Copyright
Office responsibilities.

Many of the issues raised in the Tribunal’s hearings on rate
adjustments and royalty distribution are based on economic analy-
sis. For example, the Tribunal must determine reasonable royalty
rates for the mechanical license that adequately compensate copy-
right owners and publishers, but do not impose excessive burdens
on the recording industry. The competing interest groups hire lead-
ing economists as well as attorneys to develop their arguments and
support their views on these subjects. In a number of cases, eco-
nomic studies and justifications have been submitted to the Tribu-
nal. The Tribunal should have access to objective, expert opinion to
review these economic analyses when it considers such a review
necessary.

Although the Tribunal has authority to hire outside consultants,
it has not had sufficient funding to do this during the past two
fiscal years.
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Another area of concern is the Tribunal’s lack of subpena power.
Although the Copyright Royalty Tribunal’s decisions have a signifi-
cant financial impact on the interest groups affected by compulsory
licenses, it is dependent on the information provided by those
groups in making its decisions.

The Tribunal can be denied access to data it considers necessary
and essential because it lacks subpena power. In recent testimony
before the Senate Judiciary Committee, one Tribunal commissioner
stated, and I quote:

The commissioners found it most unsatisfactory during 1980 royalty adjustment

proceedings to be placed in the position of receiving only the evidence which the
parties chose to present.

Subpena power is also important since appeals of Tribunal deci-
sions are based “on the record.” In other words, an appeals court
only reviews the material the Tribunal had before it and the
decision is based on this material. The court does not subpena new
evidence in such a review. Subpena power would ensure that both
the Tribunal and the appeals court have all the information
needed to make a decision. Because of the legal complexities sub-
pena power involves, it should be granted only if a general counsel
is appointed or available.

The Tribunal was not given clear legislative criteria for deter-
mining royalty distribution and rate setting for each relevant com-
pulsory license. Unlike the criteria commonly used by rate-setting
bodies—such as cost plus a rate of return on investment or a
guaranteed profit margin—the Tribunal must adjust rates and dis-
tribute royalties on the basis of such criteria as:

Reflecting the relative roles of the copyright owner and the
copyright user in the product made available to the public;

Maximizing the availability of creative works to the public;

Affording copyright owners a fair return for their creative work,
and

Changes in the inflation rate.

It is obvious that these are not clear criteria to work with. Even
the seemingly simple criterion of changes in the inflation rate
prompted two hearing days devoted to discussing what inflation is
and how to measure it.

The current appeals of key Tribunal decisions attest to the
vagueness of the legislated criteria since each of the appeals chal-
lenges the very basis of the Tribunal’s decisions. Since there is no
way to measure the value of a creation outside of the marketplace,
it is virtually impossible to develop clear criteria that would be
acceptable to copyright owners and users. If the Congress were to
try to specify new criteria, the result would likely be new problems
and controversies.

While the Copyright Royalty Tribunal is certainly an unusual
organization within the Federal Government, it is nevertheless a
presidentially appointed commission with the basic objective to
resolve disputes and determine rates—an objective that is common
among other commissions. Yet the Tribunal has organizational
limitiations not shared by others. We compared the Tribunal with
six other Federal rate-setting and adjudicatory organizations to see
how their structure and authority compares with the Tribunal’s.
We do not claim that these six are necessarily a representative
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sample of Federal commissions, but they do include different types
of commissions, some with broad and far-ranging responsibilities
and others with narrow and very limited responsibilities.

The number of commissioners varied from 3 to 11, with mem-
bers' terms ranging from 3 to 7 years. In all cases, the chairperson
of the commission was designated by the President and serves at
the President’s pleasure for the full term of the appointment. In
only one case does the legislation creating the commission specify
criteria for the President’s selection of commissioners. Neverthe-
less, in most cases, the appointed commissioners are experts or are
experienced in issues the commissioners deal with. Significantly,
each of the commissions has a general counsel, subpena power, and
ready access to expert opinon.

The royalty rates set for the four compulsory licenses were de-
signed to compensate copyright owners for certain uses of their
creative works and all are set by the Tribunal. Royalties paid
under the cable and jukebox compulsory licenses are held by the
Government and are distributed according to Tribunal decisions.
Except for distribution of 1978 jukebox fees, no distributions were
made from the royalty pools controlled by the Tribunal until May
of this year. The delay was largely due to the copyright owners’
legal challenges of the Tribunal’s recommended distribution.

The distribution proceeding for 1978 cable royalty fees was insti-
tuted on September 12, 1979. The Tribunal announced its final
determination on September 23, 1980, after a long series of hear-
ings. The recommended distribution was immediately appealed by
the claimants. Pending judicial review, the royalty fees were held
by the U.S. Treasury. In May 1981, the Tribunal’s order to distrib-
ute one-half of the 1978 cable royalty pool to copyright owners
according to its September 1980 determination was effected. The
balance of about $8 million will be held until the completion of
judicial appeal. The additional royalty payments collected for 1979
and 1980 amount to about $36 million, not including interest.

The Tribunal recently completed a private distribution of the
1978 jukebox royalty pool amounting to about $1.1 million. A distri-
bution hearing commenced on June 2, 1981, to determine distribu-
tion of the 1979 pool.

The delay in distributions is largely due to the requirement in
the Copyright Act that royalty funds be withheld pending appeals.
If, as expressed in section 809 of the act, the Congress intended
royalties to be distributed within 30 days of the Tribunal ruling, it
could change the law to require partial or full distribution pay-
ments regardless of appeals. Naturally, copyright owners would
have to realize the possibility that the appeal process could result
in a change in their royalty payments. We believe the problems
posed by this possibility are outweighed by the desirability of
prompt royalty payments.

Alternatively, the Congress could revise the law to make Tribu-
nal decisions final, subject to reversal only by a Senate or House
resolution. This was considered before enactment of the 1976 Copy-
right Act. Appeals to the courts could then be limited to questions
of fraud, corruption, or impropriety in the decisionmaking process.

With regard to the utilization of commission officials, each of the
Tribunal commissioners is paid at the top of the Federal pay sched-
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ule. This is the pay rate for directors and administrators of major
Federal agencies and programs. The Tribunal commissioners, how-
ever, have a staff limited to their secretaries, and a workload that,
by their own estimate, will consume only somewhat more than one-
half of their work time.

While the commissioners had a fairly busy and demanding year
in 1980, the Tribunal should have only about 21 proceedings in the
next 5 years. Unless the Tribunal’s legislative charter is changed,
there should never be another year as busy as 1980, and most
should require much less time.

In conclusion, the Copyright Royalty Tribunal is a relatively new
agency with a short track record, and most of its major decisions
are now under appeal.

It is thus difficult to draw any final conclusions on its perform-
ance. It is clear the Tribunal was given a very difficult task with
no technical support and minimal authority with which to work.

The Tribunal has done what it was mandated to do. With some
exceptions, it is now generally recognized by the affected interests
as a competent body, although some disagree with the Tribunal’s
legislated mission.

Although most of its decisions are being challenged in the courts,
this almost always occurs when an independent body makes prece-
dent-setting rules.

The question of whether or not the Copyright Royalty Tribunal
is to be retained, and if so, in what organizational structure, is a
basic policy question that must be decided by the Congress. If it is
to be retained, we believe its organizational limitations should be
removed.

With that in mind, we recommend that the Congress amend the
Copyright Act of 1976 [Public Law 94-553] and appropriate addi-
tional funds to improve the operations of the Copyright Royalty
Tribunal. Specifically, we recommend that the Congress: (1) Re-
quire full distribution of royalty payments as decided by the Tribu-
nal within 30 days of the decision unless a claimant can satisfy the
requirements for obtaining a court injunction; (2) Provide the Tri-
bunal with access to a general counsel; (3) Provide the Tribunal
with subpena power; (4) Provide the Tribunal with adequate fund-
ing to obtain objective, expert opinion, when needed; and (5) Re-
quire that future commissioners be knowledgeable in matters
related to copyright.

In examining the last problem area we identified—underutiliza-
tion of high-level officials—we believe corrective action should be
taken, but find the evidence does not clearly support one particular
course of action.

Some of the available options include: (1) Reduce the size of the
Tribunal from five to three Commissioners. This would reduce the
annual costs of the Tribunal, but would not fully address the
problem of workload; (2) Restructure the Tribunal with a single,
full-time Chairperson and general counsel and a number of part-
time Commissioners who would convene for hearings. The Commis-
sioners would be Presidential appointees who would be paid only
during hearings. The part-time Commissioners could be distin-
guished copyright attorneys, law professors, retired experts in copy-
right-related areas, and other qualified individuals willing to serve
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several weeks a year for such important and prestigious service. If
the workload seems too great for part-time Commissioners, it could
be arranged that only some of them would serve with the Chairper-
son at any given time, thus halving the part-time service; (3) Trans-
fer the Copyright Royalty Tribunal to the Department of Com-
merce. This alternative has been discussed occasionally and gener-
ally calls for placing the Tribunal and the Copyright Office with
the Patent and Trademark Office under an Assistant Secretary for
Intellectual Property. While this approach could resolve many of
the problems we identified in our study, it raises a policy issue that
is beyond the scope of our review; namely, whether copyright regis-
tration and regulation belongs in the executive branch; (4) Elimi-
nate the Copyright Royalty Tribunal. This is by far the most con-
troversial alternative to the current operation of the Tribunal and
could involve either maintaining or eliminating the compulsory
licenses. If maintained, rates would then have to be periodically set
by the Congress or tied to a self-adjusting index. Government-
collected royalties could be distributed to claimants based on pri-
vate agreements or through court rulings. If compulsory licenses
are eliminated, all rates would be set privately and paid privately;
and (5) Restructure the Tribunal as a part-time, ad hoc body, with
presidentially appointed Commissioners convened by the Register
of Copyrights. Petitions to convene the Tribunal for rate adjust-
ments or due to distribution controversies would be made to the
Register. The Register’s role would be limited to convening the
Tribunal when petitioned and providing staff support, including a
general counsel, on an as-needed basis.

If the Tribunal is to be maintained, this alternative would have
the advantage of resolving many of the problems we identified,
while drawing on the existing expertise of the Copyright Office. We
do not believe this approach violates the doctrine of separation of
powers, or the Supreme Court’s holding in Buckley v. Valeo, since
the Register will be limited to convening presidentially appointed
Commissioners—a nondiscretionary duty not involving appoint-
ments. As in a previous alternative, the Commissioners could be
distinguished individuals knowledgeable in copyright-related
matters.

This concludes my formal statement, Mr. Chairman, and we will
be happy to respond to any questions you may have.

[The statement of Wilbur D. Campbell follows:]
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WASHINGTON, D.C. 20548
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STATEMENT OF
WILBUR D. CAMPBELL
DEPUTY DIRECTOR, ACCOUNTING AND
PINANCIAL MANAGEMENT DIVISION

BEFORE THE

COMMITTEE ON THE JUDICIARY
SUBCOMMITTEE ON COURTS, CIVIL LIBERTIES, AND
THE ADMINISTRATION OF JUSTICE

HOUSE OF REPRESENTATIVES

ON
THE OPERATION OF THE COPYRIGHT ROYALTY TRIBUNAL

Mr. Chairman and members of the subcommittee:

We are pleased to appear b;fore you today to discuss the re-
auli; of 'our brief examination of the operation of the Copyright
Royalty Tribunal.

In your March 30, 1981, letter, you asked GAO to examine

--how well the Copyright Royalty Tribunal is performing its

assigned functions, ’

~—the effect of the Tribunal's activities on the parties

related to its operations, and
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--what alternatives to the Tribunal's current role and/or
organizational structure may improve the use of copyrighted
material and the effect such alternatives may have on in-
terested parties.

In order to comply with your request, we had to ‘complete our
examination in 9 weeks. As a result, our review was narrow in
scope and was directed to the specific questions asked. We are
not addressing the broad policy questions of the merit of copyright
compulsorf licenses or the reasonableness of compulsory license
rates set by the Tribunal. .

In the course of our review, we examined the Tribunal's legis-
lative history and its proceedings and procedures. We interviewed
the Tribunal commissioners, met with representatives of 18 organiza-
tions affected by the Tribunal's operations, and met with other
key individuals in and out of Government knowledgeable about the
Tribunal and the compulsory licenses it oversees. We also examined
the structure and authority of six other Federal rate setting and
adjudicatory agencies to see how they compared to the Tribunal. A
more detailed discussion of our objectives, scope, and methodology
is é£tached as appendix I.

Before discussing our findings regafding the operation of the
Tribunal, we will first briefly explain the development of compul-

sory licenses, and then the Tribunal's responsibilities and funding.
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The Copyright Royalty Tribunal Was Created
To Oversee The Compulsory Licenses
Provided By The 1976 Copyright Act

The Copyright Royalty Tribunal was established by the 1976

Copyright Act as an independent agency in the legislative branch

to administer'and ad&ust the compulsory licenses set forth in the '
act. A compulsory license permits the use of copyrighted material
under certain circumstances without the permission of the copyright
owner, provided a Government-set payment is made to ‘the copyright
owner.

Prior to 1976, there was only one copyfight compulsory license;
the so-called "mechanical license” established by the 1909 Copyright
Act relating to the use of copyrighted materials used in coin-
operated music machines. The royalty rate was set at two cents per
song sold. This two-cent rate was also applied to the sale of
phonograph records.

From 1909 to 1976, there were numerous unsuccessful efforts
to expand thé use of compulsory license to other areas as well as
to eliminate the mechanical compulsory license. The 1976 Copyright
Act expanded the use of compulsory licenses to three new areas and
'modified‘the original compulsory license. The’new licenses were
for

--retransmissions by cable systems of distant broadcast sig-

nals by television Stations,

-—the use of musical records in jukeboxes for profit, and ~
--the use of music and certain other creations by noncommercial

broadcasters.
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The act set fees for each of the three new compulsory licenses and

¢
modified the mechanical license by increasing the royalty rate and

adding a length-of-song factor.

The Copyright Royalty Tribunal was given six responsibilities

with regard to these four compulsory licenses.

1.

Adjust the compulsory license rate paid to the Register of
Copyrights for retransmission by cable systems of distant,
non-network broadcasts by television stations (section 111).
Determine the distribution of fees deposited with the Govern-
ment by cable systems (section 1l1l1). +

Determine the compulsory license rate paid to the Register of
Copyrights for performance of nondramatic musical compositions
by jukeboxes (section 116).

Determine the distribution of fees deposited with the Government
by jukebox owners (section-lls).

Adjust thé mechanical compulsory license rate on the sale of
nondramatic musical works embodied in phonorecords (section
115). These fees are paid to copyright owners without Govern-

ment involvement.

‘Determine reasonable terms and rates for public broadcasting

entities' use of musical, pictorial, graphic, and sculptural
works (section 118). These fees are paid directly to copy-
right owners without Government involvement.

The Tribunal is composed of five commissioners appointed by

the President with the advice and consent of the Senate for 7-year

terms. Two of the original five commissioners were appointed for

S5-year terms so that cgmmissipner turnover would be staggered.
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The commissioners are compensated at the highest rate of the Gen-
eral Schedule pay rates. NO selection guidance is provided in the
act regarding the qualifications or backgrounds of the commis-
sioners. The commissioners elected their first chairperson for a
l-year term. Each year thereafter a new chairperson.is selected
based on seniority.

The Tribunal now consists of four commissioners and four
secretaries. One commissioner resigned on May 1, 1981. The Tri-~-
bunél ig authorized to appoint employees who may be needed to carry
out its responsibilities on a perﬁanent or temporary basis. No
such staff, other than the commissioners’ s;cretaries, has ever
been appointed. Funds for additional staff support were appropri-
ated in fiscal 1978, 1979, and 1981.

The Tribunal's budget has been small since its inception. The
Tfibunal was appropriated $471,000 in fiscal 1980, and $447,000 in
fiscal 1981. Funds appropriated and expended by the Tribunal since
fiscal 1977 are shown in Table 1 on p. 6.

Two aspects of the Tribunal's work are carried out by the Li-
brary of Congress. First, the Library of Congress provides adminis-
trative §upport to the Tribunal by handling its payroll, travel
voucheré, and other administrative matters. The Tribunal reim-
burses the Library for this service; the cost in fiscal 1980 was

$15,595.
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Table 1

Copyright Royalty Tribunal Annual Budget Appropriation

Year Amount Appropriated Amount Expended
FY 1977 $276,000 § 32,351*
FY 1978 . 726,000 469,775
FY 1979 805,000 485,979
FY 1980 471,000 461,196
FY 1981 447,000 -

FY 1982 (est.) 500,000 . -

)

* for 10 month period

Second, cable and jukebox royalties ar; paid directly to the
Copyright Office of the Library of Congress where a staff of 21
receives and distributes the royalty payments. This staff reviews
each payment calculation for accuracy, deposits the payments with
tﬁe U.S. Treasury where they accrue interest, and distributes the
royalty payments to copyright owners or their representatives\in
accordance with Tribunal rulings. As required by the Copyright
Act, the cost for this operation, along with the cost of the Tri-
bunal's Royalty distribution proceedings, is deducted from the
royalty pool. A total of $562,850 (including the §27,429 for the
Tribunai's cablae distribution proceeding) was deducted from the
combined 1978 cable and jukebox royalty pool of §16,814,829.

Given this background, I would like now to turn to the opera-
tions of the Tribunal.

The Tribunal Has Operatea According
To Its Leglslative Mandate

The Copyright Royalty Tribunal has followed its legislative
mandate. It has followed acceptable procedures and has made deter-
minations required to date. Moreover, with certain exceptions it

6
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is now generally recognized by the affected interests as a com-
petent body, although some disagree with its legislated mission
and some are appealing its rulings.
The Tribunal is required to conduct its proceedings in accord-
" ance with the provisions of the Administrative Proce@utgs Act, the.
Government in the Sunshine Act, and the Preedom of Information Act.
Other Federal regulatory bodies are also required to follow these
acts. The rules of procedure adopted by the Tribunal (37 C.F.R.
k301) appear from our review to be in accordance with the Adminis-
trative Procedures Act. In a limited review of Tribunal transcripts
and decisions, we did not find any clear violations of procedure.
While most interest group representatives we spoke with could
point to problems they had with the Tribunal's interpretation of
procedures, some qualified this criticism by saying they regularly
have similar problems in court rooms.
Although we did not specifically check for compliance with
the Sunshine and Freedom of Information Acts, we did not note any
non-complying actions in the proceedings we reviewed.

The Tribunal has held all proceedings
required by statute on schedule

" The' 1976 Copyright Act prescribes for certain proceedings to
be held at specified times and for others to be held only when
private agreements cannot be reached. The rate setting proceedings
for cable television, phonorecords, jukeboxes, and public broad-
casting must be held at specific intervals. The royalty distribu-
tion proceedings for cable television and jukeboxes must, after
ghe initial determination, be held annually if private agreements

for distribution cannot be reached. The frequency of the proceed-
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ings is shown in Table 2 on p. 9. All proceedings have been held
as required. The first jukebox fee distribution was made privately
without a proceeding. Lacking private agreements for distributing
the 1979 fees, the Tribunal began its first proceeding for distri-
bution of jukebox fees on May 22, 198l1. Since the cgblg'royalty

fee claimants are again unable to reach a private agreement, the
Tribunal plans to hold its second cable distribution proceeding

this year. The first final cable royalty distribution was anAounced
September 23, 1980. '

Four Of The Tribunal's Five Key
Decisions Have Been Appealed

It is difficult to assess the results of the Tribunal's work
since four of its five key decisions are being appealed in the
courts.

The Copyright Royalty Tribunal has issued 19 final rules, de-
terminations, and orders. Most of these were procedural rulings
on the validiiy of claims to the royalty pool. The Tribunal has
made five key rate and distribution decisions. One was the 1978
cable royalty distribution determination and the other four were
adjustments to the compulsory license rates for cable television,
juké$okes, phonorecords, and public broadcasting. As indicated
in Table 3 on p. 11, four of these decisions are being appealed
by the affected interests. Only the public broadcasting rate de-
termination was not appealed. .

The appeals of the Tribunal's decisions allege that the Tri-
bunal did not properly distribute royalty funds, made decisions
not supported by the record, established fees not authorized by
the Copyright Act, and was inconsistent in the admission of evi-
dence to the hearings. The five key decisions, the issues

8
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1.

2.

Table 2

Types and Frequency of Proceedings of

The Oopyright Royalty Tribunal

Type

Rate setting

Cable television (sec. 111)

Mechanical (sec. 115)

Jukebox (sec. 116)

Public broadcasting (sec. 118)
Royalty distribution

Cable television (sec. 111)

Jukebox (sec. 116)

Date initial
proceedings
canmenced
1/2/80
1/2/80
1/2/80

12/8/77

9/12/79

5/22/81 1/

Frequency

11980 by statute, every 5th

year thereafter by petition

1980 by statute, 1987 & every
10th year thereafter by petition

1980 by statute, every 10th year
thereafter by petition

1977 & 1982 by statute, every
5th year thereafter by statute

Annually if there is a contro-
versy

Annually if there is a contro-
versy .

1/Proceeding to distribute 1979 royalty pool. The 1978 jukébox distribution was made priv-

ately without a controversy.

=4
S
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involved, the criteria upon which the decisions were based and the
resulting appeals appear in appendix IfI.

These appeals do not necessarily reflect poorly on the Tri-
bunal since it is in the interest of those affected by the Tribu-~
nal's decisions to challenge them, particularly the early ones.
Millions of dollars already collected as well as the potential for
millions more in the future depend on the precedents.set now.

The fact that there is no agreed method of determining the
value of a creaﬁion outside of the marketplace contributes to the
likelihood that Tribunal decisions will be Sppealed.

Removing Organizational Limitations Could
Improve The Tribunal's Operational Effectiveness

The Tribunal's operational effectiveness could be improved by
gqsuring that future appointed commissioners possess experience and
expertise and by removing organizational limitations that result
from the lack of legal counsel; access to objective, expert opinion;
subpoena power; and clear criteria on which to base its decisions.
Most of these organizational limitations are not imposed on other
Federal rate setting or adjudicatory commissions.

-Only one of the five commissioners has
a background 1in copyright related issues

Of the five presidentially appointed commissioners, only one
had any significant background in copyright issues. Also, only
one had any substantive financial or economic background. None
had experience in rate setting or regulatory work.

Most of the interest groups we spoke with mentioned that it

took a year or two before the commissioners (excluding the one with

10
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Table 3

Status of Key Final Rules of the Copyright Royalty Tribunal On

- Royalty Rate Setting and Distribution

Pinal rule Date
1978 setting of the 6/8/78

noncommercial broadcasting
royalty rate .

1978 cable royalty dis- 9/23/80
tribution determination

1980 adjustment of the 1/5/81
royaity rate for cable
syatems

1960 adjustment of the 1/5/81
royalty rate for juke-
boxea

Adjustwent of royalty 1/5/81

payment payable under
compulaory license for
making and distributing
phonorecords

Status of Decision

Final, was not appealed.

Under appeal by National Associa-
tion of Broadcastere, National
Public Radio, Major Leaguo Base-
ball, Hational Basketball Aasocia-
tion, National Hockey League, North
American S8occer League, Canadian
Broadcasting Corporation, and
American Society of Composers,
Authors, and Publishers, D.C. Cir-
cuit Court, Docket No. 80-2273.

Under appeal by National Cable
Television Asaociation, American
Society of Composers, Authors, and
Per formers, Broadcaat Music, Inc.,
Joint Sports Claimante, and Motlon
Picture Association of America,
D.C. Circuit Court, Docket

No. 81-100S.

Under appeal By the Amusement and
Music Operatore Aessociation, and
Anerican Soclety of Composers,
Authors, and Publishera, Seventh
Circuit Court, Docket No, 80-2837

Under appeal by the Recording
Industry Association of America,
National Music Publishers Asso-
ciation, American Guild of Authors
and Composers, and Nashville
Songwriters Association Inter-
national, D.C. Circuit Court,
Docket No. 80-2540

G6
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copyright experience) got up to speed with their work. This impres-
sion was confirmed in our discussions with the commissioners them-
selves who said that the initial year or so involved a difficult
learning process.

Four of the five commissioners were appointed to the Tribu-
nal from work in national politics, tax law, and public accounting.
One had been counsel to the Senate Judiciary Subcommittee that
helped draft the 1976 Copyright Act. While'the commissioners are
now generally regarded as bei;g knowledgeable and capable in their
work, we believe the Tribunal could be more—effective if future
appointed commissioners have some familiarity with copyright issues
without being intimately involved with any affected industry.

The Tribunal lacks
a general counsel

The Tribunal performs many adjudicatory functions which re-
quire legal expertise. Yet it has not had a general counsel to
provide the commissioners with technical legal advice during hear-
ings and while writing opinions. It happened that two of the
original commissioners were attorneys and were thus able to pro-
vida~le991 advice to the Tribunal. Now only one of four commis-
sioners‘is an attorney. Although it is not necessary that commis-
sioners have a legal background, they should have access to legal
advice.

In reviewing the Tribunal's decisions and hearing transcripts,
we noted numerous instances where the Tribunal performed tasks

requiring a significant degree of legal interpretation. For ex-

ample, the Tribunal:

12
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-~-reviewed court decisions cited by claimants in order to in-
terpret the First Amendment and its application to copyright
law,

~-considered contracts entered igto between television sta-
tions and sports teams in order to determine the validity
and extent of royalty distribution agreements,

--reviewed common law principles relating to competing claim-
ants, and,

--examined the legislative history of the Copyright Act to
establish congressional intent. ’

Additionally, it has already been noted that the Tribunal was
expected to develop its own administrative procedures consistent
with the Administrative Procedures Act.

A panel of laypersons should not be expected to make inter-
pretations of law that can be the subject of court appeals without
access to a general counsel.

A general counsel would provide the commissioners with tech-
nical advice on the admissibility of evidence and other procedural
matters and thus ensure greater consistency. A general counsel
couié 2130 aid commissioners in writing decisions, and represent
the Tribunal in initial judicial appeals. Since the Tribunal does
not have a general counsel, the Department of Justice assigns at-
torneys to handle all aspects of the appeals.

Most of the interest groups we interviewed felt the Tribunal
would be improved by having a general counsel. Pour of the origi-
nal five commissioners also support this idea, although when the
Tribunal ;as initially organized, they did not believe a general
counsel was needed.

13
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We are not aware of any other commission or regulatory body
in the Federal Government that does not have access to expert legal
advice. The fact that one of the Tribunal's commissioners happens
to be familiar with copyright law is not a sound argument against
the need for a general counsel to advise and assist all the com-
missioners.

An alternative to hiring a general counsel for the Tribunal
may be to allow an attorney from the Copyright Office tb serve as
counsel to the Tribunal in addition to that individual's Copyright
Office responsibilities.

The Tribunal iacks access
to objective, expert opinion

Many of the issues raised in the Tribunal's hearings on rate
agjustments and royalty distribution are based on economic analysis.
For example, the Tribunal must determine reasonable royalty rates
for the mechanical license that adequately compensate copyright
owners and publishers, but do not impose excessive burdens on the
recording industr}. The competing interest groups hire leading
economists as well as attorneys to develop their arguments and sup-
port'the}r views on these subjects. 1In a number of.cases, economic
studiesland justifications have been submitted to the Tribunal.

The Tribunal should have access to objective, expert opinion to
revigw these economic analyses when it considers such a review
necessary.

Although the Tribunal has authority to hire outside consul-

tants, it has not had sufficient funding to do this during the

past two fiscal years.

14
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The Tribunal lacks
subpoena power

Although the Copyright Royalty Tribunal's decisions have a

significant financial impact on the interest groups affected by
compulsory licenses, it is dependent on the information provided
by those groups in making its decisions. The Tribunal can be
denied access to data it considers necessary and essential because
it lacks subpoena power. In recent testimony before the Senate
JudiéiaryvCommittee, one Tribunal commissioner stated:

"The commissioners found it most unsatisfactory during

1980 royalty adjustment proceedings to be placed in the

position of receiving only the evidence which the par-

ties chose to present.”

Subpoena power is also important since appeals of Tribunal
decisions are based “"on the record.” 1In other words, an appeals
cqurt only reviews the material the Tribunal had before it and the
d?cision is based on this material. The court does not subpoena
new evidence in such a review. Subpoena power would ensure that
both the Tribunal and the appeals court have all the information
needed to make a decision. Because of the legal complexities sub-
poena power involves, it should be granted only if a general coun-
sel is a?pointed.

A Aumber of interest groups we spcke with do not believe sub-
poena power is needed. They maintain that since Tribunal hearings
are adversarial and include cross-examination, the weaﬂneases in
any group's claims can be exposed. However, cross-examination is
not a sufficient substitute for subpoena power since it is limited
to evidence previously submitted. We have also found that it is
highly unusual for a regulatoty.or rate setting organization such

as the Tribunal -to lack subpoena power.

15
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The Tribunal lacks clear criteria on which
to base its decisions .

The Tribunal was not given clear legislative criteria for
determining royalty distribution and rate setting for each relevant
compulsory license. Unlike the criteria commonly usg@ py rate
setting bodies--guch as cost plus a rate of return on investment
or a guaranteed profit margin--the Tribunal must adjust rates and
distribute royalties on the basis of such criteria as

--reflecting the relative roles of the copyright owner and the

copyright user in the product made ayailable to the public,
~-maximizing the availability of creative works to the public,

--affording copyright owners a fair return for their creative

- work, and

-~changes in the inflation rate.

It is obvious that these are not clear criteria to work with.
Even the seemingly simple criterion of changes in the inflation
rate prompted two hearing days devoted to discussing what infla-
tion is and how to measure it. Other proceedings presented com-
misgsioners with the difficult task of reviewing various economic
and equity arguments and then daveloping a fair ruling that is not
disruptive to the affected industries. Unfortunately, no hard data
exists to demonstrate the relative roles of copyright owners and
users in making products available to the public or for determin-
ing a fair rate of return for the use of copyrighted material.

The current appeals of key Tribunal decisions attest to the
" vagueness of the legislated criteria since each of the appeals

challenges the very basis of the Tribunal's decisions. Since there

16
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is no way to measure the value of a creation outside of the market-
place, it is virtually impossible to develop clear criteria ;hat
‘would be acceptable to copyright owners and users. If the Congress
were to try to specify new criteria, the result would likely be

new problems and controversies.

Most of the Tribunal's organizational limitations
are not shared by other Federal commissions

wWhile the Copyright Royalty Tribunal is certainly an unusual
organization within the Federal Government, it is nevertheless a
presidentially appointed commission with the basic objective to
resolve disputes and determine rates--an ogjective that.is common
among other commissions. Yet the Tribunal has organizational limi-
tations not shared by others. We compared the Tribunal with six
other Federal rate setting and adjudicatory organizations to see
haw their structure and authority compares with the Tribunal's.
We do not claim that these six are necessarily a representative
sample of Federal commissions, but they do include different types
of commissions, some with broad and far ranging responsibilities
and others with narrow and very limited responsibilities.

-As shown in Table 4 on p. 18, the number of commissioners
varied from.a to 11, with members' terms ranging from 3 to 7 years.
In all cases the chairperson of the commission was designated by the
President and serves at the President's pleasure for the full term
of the appointment. In only one case does the legislation creat-
ing the commission specify criteria for the President's selection
of commissioners. Nevertﬁeless, in most cases the appointed com-

missioners are experts or are experienced in issues the commissions

17




Table 4

Selected Features of the Cupyright Royalty Trlbunal

.and Six Other Federal Commissions

*

Commiasioners -Criteria for
axperienced tn commiseionexr 8election Comaissioners
work of the selection Tera of and term of Oftice of have access to Subpocnn\'
Organization Cosmissioners Commingion in law counissioner chairperson general counael expert otsff power
Copyright Royalty H lofs No " 7 years Ro
Yribunal tated annually No o Yo
Federal Cosmunicationa 7 -3 of 1 Ho 1 years Selected by Preai- Yes Yes Yes
Coasaission dent for full term ’
Federal HMaritime [ Most have some No 5 years Selected by Presi- Yes Yea Yen
Coamission experience dent for full term
Federal Trade 5 Host have some Mo 7 years Selected by Preai- Yes Yeo Yes
Commigsion experience ’ dent for full ters |
Foreign Claims 34 "20f 3 No 3 years Selected by Presi- Yes Yes Yes
Settiement . dent for full term
Commission
lnterstace Commerce 1 4of 5 Ho 7 years Selected by Presi- Yoo Yes Yes
Commission (6 vacancien) dent for full rerm
Occupational Safety 3 All are Yea 6 yesrs Selactn&- by Presi- Yes Yes Yes
and Health Review ° experienced dent for full term

Commiseion

Ounly the Chairperson is full time.

Other commissioners serve on an as-needed basis.
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deal with. Significantly, each of the commissions has a general
e
counsel, subpoena power, and ready access to expert opinion.

Royalty Funds Held By The Government
Are Not Distributed Promptly

The royalty rates Qet for the four compulsory l;cepses were
designed to compensate copyright owners for certain use; of their
creative works and all are set by the Tribunal. Royalties paid
under the cable and Jukebox compulsory licenses are held by the
Government and are distributed according to Tribunal decisions.
Except for distribution of 1978 jukebox fees, no distributions were
made from the royalty pools controlled by t£e Tribunal until May
of this year. The delay was largely due to the copyright owners'
legal challenges of the Tribunal's recommended distribution.

) The distribution proceeding for 1978 1/ cable royalty fees
;53 instituted on September 12, 1979. The Tribunal announced its
final determination on September 23, 1980, after a long series of
hearings. The recommended distribution was immediately appealed
by the claimants. Pending judicial review, the royalty fees were
held by the U. S. Treasury. In May 1981, the Tribunal's order to
distributé one-half of the 1978 cable royalty pool to copyright
owners ;ccording to its September 1980 determination was effected.
The balance of about $8 million will be held until the completion
of judicial appeal. The additional royalty payments collected for

1979 and 1980 amount to about $36 million, not including interest.

l/Because relevant provisions of the 1976 Act were not effective
until January 1, 1978, 1978 was the first year for which com-
pulsory license royalty payments were collected.
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The Tribunal recently completed a private distribution of the
1;78 jukebo¥ royalty pool amounting to about $1.1 million. A dis-
tribution hearing commenced on June 2, 1981, to determine distri-
bution of the 1979 pool.

The delay in distributions is largely due to thé requiremehnt
in the Copyright Act that royalty funds be withheld pending appeals.
If, as expressed in section 809 of the act, the Congress intended -~
royalties to be distributed within 30 days of a Tribunal ruling,
it could change the law to require partial or full distribution
payments regardless of appeals. Naturally,  copyright owners would
have to realize the possibility that the appeal procéss could re-
sult in a change in their royalty payments. We believe the prob-
lems posed by this possibility are outweighed by the desirability
of prompt royalty payments.

Alternatively, the Congress could revise the law to make Tri-
bunal decisions final, subject to reversal only by a Senate or
House resolution. This was considered before enactment of the 1976
Copyright Act. Appeals to the courts could then be limited to
questions of fraud, corruption, dr impropriety in the decision-
makigg process.

The merit of the current appeals can be better determined
after the courts have made their final rulings.

Tribunal Commissioners Are Under-
utilized High Level Officials

Each of the Tribunal commissioners is paid at the top of the
Federal pay schedule. This is the pay rate for directors and ad-
ministrators of major Federal agencies and programs. The Tribunal

commissioners, however, have a staff limited to their secretaries,

20



1c

TABLE 5

Copyright Royalty Tribunal‘s Actual and
Estimated Annual Proceeding Days, Fiscal 1978 - 1985

1981 1982 1983 1984 1985
1978 1979 1980 estimated estimated estimated estimated estimated
Section 111, cable
Rate setting - - 1 7 - - - 7
Distribution - 2 23 23 17 12 7 2
Section 115, mechanical
Rate setting - - 41 10 25 S - -
‘Section 116, jukebox
Rate setting 2 - 8 - - - -
Distribution - - - 11 8 6 4 2
Section 118, public
broadcasting
Rate setting 11 - - - 15 . . -
Multipurpose praoceedings - 1 2 1 1 1 1 1
Other 4 - - - - ~ -
Total days 1 J 7 52 66 24 12 12
= _ — —_— = == == _—
Number of proceedings 3 2 5 5 - ]

goT1
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and a worklcad that, by their own estimate, will consume only some-
what more than half'of their work time.

While the commissioners had a fairly busy and_demanding year
in 1980, the Tribunal should have only about 21 proceedings in the
next 5 years. Unless the Tribunal's legislative chatter is
changed, there should never be another year as busy as 1980, and
most should require much less time.

As shown in Table 5 on p. 21, the commissioners have had
1l year with only 3 days of hearings and another with 75. Based on
experience, statutorily required proceedingé, and discussions with
the commissioners, we project that between now and fiscal 1986
there will be 1 year with 66 hearing days and 2 years with only 12.
While the individual proceedings require preparation and decision
writing, and there is some additional administrative work, the

workload is not full time.

Conclusions, Recommendations, And Matters
For The Congress To Conslider .

The Copyright Royalty Tribunal is a relatively new agency with
a short track record, and most of its major decisions are now under
appeal. ‘It is thus difficult to draw any final conclusions on its
perfotménce. It is clear the Tribunal was given a very difficult
task with no technical support and minimal authority with which
to work. The Tribunal has done what it was mandated to do. With
some exceptions, it is now generally recognized by the affected
interests as a competent body, although some disagree with the

Tribunal's legislated mission.
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Although most of its decisions are being challenged in the
courts, this almost always occurs when an independent body makes
precedent-setting rules.

The question of whether or not the Copyright Royalty Tribunal
is to be maintained, and if so, in what organizationgl Etructuré, -
-is a basic policy question that must be decided by the Congress.

If it is to be retained, we believe its organizational limitations
should be removed. .

Recommendations To The Congress

We recommend that the Congress amend tﬁé Copyright Act of 1976
(P.L. 94-553) and appropriate additional funds to improve the opera-
tions of the Copyright Royalty Tribunal. Specifically, we recommend
that the Congress:

-=-Require full distribution of royalty payments as decided

by the Tribunal within 30 days of the decision unless a
claimant can satisfy the requirements for obtaining a court
injunction.

-=Provide the Tribunal with access to a general counsel.

fJProvide the Tribunal with subpoena power.

‘--Pfovide the Tribunal with adequate funding to obtain

objective, expert opinion when needed.

--Require that future commissioners be knowledgeable in mat-

ters related t6 copyright.

Matters Por The Congress To Consider

In examining the last problem area we identified--underutili-
zation of high level officials--we believe corrective action should
be taken but find the evidence does not clearly support one parti-
cular course of action. The available options include:

23




108

--Reduce the size of the Tribunal from five to three commis-
ers. This would reduce the annual costs of the Tribunal
but would not fully address the problem of low workload.

--Restructure the Tribunal with a single, full-time chairper-
son and general counsel and a number of part-time commis-
sioners who would convene for hearings. The commissioners
would be presidential appointees who wouid be paid only
during hearings. The part-time commissioners could be dis-
tinguished copyright attorneys, law professors; retired ex-
perts in copyright-related areas, and other qualified in-
dividuals willing to serve several weeks a year for such
important and prestigious service. 1f the workload seems
too great for part-time commissioners, it could be arranged
that only some of them would serve with the chairperson at
any given time, thus halving the part-time service.

--Transfer the Copyright Royalty Tribunal to the Department
of Commerce. This alternative has been discussed occasion-~
ally and generally calls for placing the Tribunal and the
Copyright Office with the Patent and Trademark Office under
an Assistant Secretary for Intellectual Property. While

_this approach could resolve many of the problems we iden-

* tified in our study, it raises a policy issue that is beyomd
the scope of our review; namel&, whether copyright regis-
tration and regulation belongs in the executive branch.

--Eliminate the Copyright Royalty Tribunal. This is by far
the most controversial alternative to the current operation

of the Tribunal,and could involve either maintaining or
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eliminating the compulsory licenses. If maintained, rates
would then have to be periodically set by the Congress or
tied to a self-adjusting index. Government collected royal-
ties could be distributed to claimants based on private
agreements or, if these fail, binding arbitration among the’
claimants or through court rulings. If compulsory licenses
are eliminated, all rates would be set privately and paid
.privately. Since this approach would likely cause some
disruption in the affected industries, a transition period
should be provided. There are pros and cons for eliminating
each of the compulsory licenses; the views of various parties
regarding such actions are discussed in appendix Iv.
~~Restructure the Tribunal as a part-time, ad hoc¢ beody with
presidentially appointed commissioners convened by the
Register of Copyrights. Petitions to convene the Tribunal
for rate adjustments or due to distribution controversies
would be made to the Register. The Register's role would
be limited to convening the Tribunal when petitioned and
providing staff support, including a general counsel, on
ah as-needed basis.

If the Tribunal is to be maintained, this alternative
would have the advantage.of resolving many of the problems
we identified, while drawing on the existing expertise of
the Copyright Office. We do not believe this approach vio-
lates the doctrine of separation of powers, or the Supreme

Court's holding in Buckley v. Valeo, 424 U.S. (1976), since

the Register will be limited to convening presidentially
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appointed commissioners--a non-discretionary duty not
involving appointments. As in a previous alternative, the
commissioners could be distinguished individuals knowledge-

able in copyright-related matters.
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APPENDIX I ) APPENDIX I

OBJECTIVES, SCOPE, AND METHODOLOGY

The objectives of this review were to examine

~-how well the Copyright Royalty Tribunal performs its
agsigned functions,

—the effect of the Tribunal's activities on the parties -
related to its operations, and

--what alternatives to the Tribunal's current role and/or
organizational structure may improve the use of copy-
righted material, and the effect such alternatives may
have on interested parties.

In accordance with the subcommittee chairman’'s request, our
review was limited to 9 weeks. As a result, our review was narrow
in scope and was directed to the questions asked by the chairman.
We did not address the broad policy questions of the merit of com-
pulsory licenses or the reasonableness of the compulsory licenses
rates set by the Tribunal.

This review was conducted in Washington, D.C. and New York,
New York. We examined the legislative history of the 1976 Copy-
right Act (P.L. 94-553) and materials related to the establishment
and ;peration of the Copyright Royalty Tribunal. We reviewed se-
lected transcripts of Tribunal hearings and the five key decisions
it has made to date. We interviewed the five Tribunal commission-
ers as well as top officials knowledgeable of the Tribunal and its
operations at (1) the Copyright Office, Library of bongress; {(2)
National Telecommunications and Information Agency, Department of
Commerce; and (3) the Cable Television Bureau, Federal Communica-

tions Commission. The purpose of these interviews was to obtain
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information on the Tribunal's effect on copyright law and the Af-'
fected industries.

We also interviewed key private sector representatives that
are directly affected by the Tribunal's rate éetting and distribu-
tion authority. These representatives were from 18 organizations
and were selected because they are affected by at least one of the
four compulsory licenses and have appeared a£ or been represented
at Tribunal hearings. (See app. II.) This sample includes all
the major parties affe;ted by the Tribunal. ‘

Officials at participating private orgénizations were assured,
when they so requested, that any of their comments that may affect
their future dealings with the Tribunal would b; kept confidential.
Such a pledge of confidentiality was considered necessary since
these organizations appear before the Tribunal in rate setting and
adjudicatory proceedings.

In order to better place the Copyrigﬁt Royalty Tribunal in
perspective with other Federal rate setting and adjudicatory or-
ganizations, we briefly examined six other such organizations. The
six were selected to compare different types of collegial bodies
of Qatiohs sizes and organizational structures. These organiza-
tions included the Federal Communications Commission, the Federal
Maritime Commission, the Federal Trade Commission, the Foreign
Claims Settlement Commission, the Interstate Commerce Commission,
and the Occupational Safety and Health Review Commission. We in-
terviewed key officials at each of these agencies and reviewed of-
ficial publications that discussed the organizations' purposes and

structures.
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PRIVATE ORGANIZATIONS INTERVIEWED BY GAO

DURING REVIEW OF COPYRIGHT ROYALTY TRIBUNAL

American Guild of Authors and Composers
American Society of Composers, Authors, and Publishers
Amusement and Music Operators Association
Asgsociation of Independent Television Owners
Broadcast Music, Inc.

Christian Broadcasting Network

Community Antenna Television Association
Joint Sports Claimants

Motion Picture Association of America
National Association of Broadcasters
National Cable Television Association
National Collegiate Athletic Association
National Music Publishers Association
National Public Radio

Program Producers and Syndicators

Public Broadcasting Service

Recording Industry Association of America

SESAC, Inc.
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KEY RATE SETTING AND DISTRIBUTION DECISIONS

BY THE COPYRIGHT ROYALTY TRIBUNAL

The Copyright Royalty Tribunal has made five key royalty rate
setting and distribution decisions. These -include:
--setting a royalty payment under the compulsory license for -
public broadcasting, '
-~the 1978 cable royalty distribution determination,
--the 1980 adjustment of the royalty rate for cable systems,
--the 1980 adjustment of the royalty rate for éoin-operated
phonofecord players, and .
--the adjustment of royalty payment payable under the compul-
sory license for phonorecords.,
All except the public broadcasting decision are now under appeal.
The five key decisions, the issues involved, the criteria upon
which the decisions were based, and the resulting appeals are as
follows.

Setting The Royalty Payment Under The
Compulsory License For Public Broadcasting

The Copyright Royalty Tribunal issued its first final rule
setting Fhe royalty payment payable under the public broadcasting
compulséry license on June 8, 1978 (43 Fed. Reg. 25068). The cri~-
teria used in setting this rate was obtained both from the statute
and the legislative history. The criteria included

--consideration of rates for comparable circumstances under

voluntary license agreements,

--ensuring that the rate reflects the fair value of the mate-

rials used and does not result in copyright owners subsidiz-

ing public broadcasting, and
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--encouraging the growth of public broadcasting.

Other factors considered by the Tribunal in formulating the
schedule of rates included:

--the size and nature of public broadcasting audiences,

--the sources of public broadcasting funding, and -

--public broadcasting program practices.

The Tribunal ruled that an annual payment of $1,250,000
per year is a reasonable royalty fee for the performance of ASCAP
(American Society of Composers, Authors and Performers) music by
the Public Broadcasting System, National Public Radio, and their
member stations. Public broadcasting had already reached voluntary
agreements with the two other major performing rights societies.

The Tribunal also determined that local and regional program-
ing of public broadcasting entities should be subject to copyright
liability in addition to national programing. The Tribunal rejected
public broadcasting's argument that only.national public broadcast-
ing programs be held liable.

The Tribunal ordered that all public broadcasting rates be
adjusted annually according to changes in the Consumer Price Index.

:The‘Tribunal‘s final ruling was not appealed.

.1978 Cable Royalty Distribution
Determination

The Copyright Royalty Tribunal issued its final determination
for a cable royalty distribution on September 23, 1980 (45 Fed. Reg.
63026). In this determination, the Tribunal specified how much of
the cable royalty payments collected in 1978 would go to which
claimants. The Tribunal allocated the roughly $15 million royalty

pool as followsr
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1. Motion Picture Association of America, Christian Broad-

casting Network, and other program syndicatorsJL75 percent.

2. Joint Sports Claimants and the National Collegiate Ath-

letics Association--12 percent,

3. Public Broadcasting Service--5.25 percent.

4. Music Performing Rights .Societies--4.5 percent.

5. U.S. and Canadian Television Broadcasters--3.25 percent.

The Tribunal based its allocation on the following key cri-
teria:

~-The harm caused to copyright owners by secondary transmis-

sions of copyrighted works by cable systems.

--The benefit derived by cable systems from secondary trans-

mission of certain copyrighted works.

'——The marketplace value of the works transmitted.

Secondary criteria included the quality of copyrighted material
and the amount of time claimants' works were aired.

Actual distribution of these funds was withheld by the Tribu-~
nal pending outcome of an appeal made by claimants in each category.
According to a laﬁer Tribunai order, distribution of 50 percent of
the'éoyalty pool was made on May 8, 1981. The remaining funds will
be withheld until after the appeals.

The appeals of ;he distribution are based on claimants asser-
tions that they are entitled to a greater percentage of the royalty
pool than that ordered by the Tribunal. Some of the specific argu- '

ments before the court include:
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-~The Tribunal erroneocusly interpreted the Copyright Act
which requires distribution of royalty fees:to all copyright
owners of works included in distant non-netwsrk secondary
transmissions.

—The Tribunal's award based on "marketplace vaiﬁe' factors
should be set aside since it is inconsistent with the pur-
poses Of compulsory licenses.

1980 Adjustment of the Royalty Rate
For Cable Systems

The Copyright Royalty Tribunal issued its first final rule
on the adjustment of the royalty rate for é;ble systéms on
January 5, 1981 (46 Fed.Reg. 892). 1In this rule, the Tribunal
revised the cable royalty rate using legislated criteria that these
rates be adjusted to reflect (1) national ﬁonetary inflation or
d;flation or (2) changes in average rates charged cable subscri-
bers for the basil service of providing secondary transmissions.
The adjustments were to maintain the real constant dollar level of
the royalty fee per subscriber which existed when the Copyright
Act was enacted.

- This proceeding required the Tribunal to rule on an appropri-
ate measure of inflation as well as determine constant dollar
changes in the level of the royalty fee per cable subscriber of
basic service. The Tribunal ruled that

~-cable royalty rates for rebroadcast of independent distant
signals be increased 21 percent and

--the gross recipients iimitation for compulsory license li-
ability be increased 33.81 percent rounded to the nearest

one hundred dollars.
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This decision has been appealed by the National Cable Tele~-
vision Association; the American Society of Composers, Authors,
and Performers; Broadcast Music, Inc.; Joint Sports‘claimants: and
the Motion Picture Association of America.

The key arguments in the appeal are:

--The Tribunal erred by refusing to follow the Copyright Act's
directive to simply "maintain the real constant dollar level
of the royalty fee per subsc;iber.“

-~The Tribunal erred by concluding it had no aﬁthority to
adopt a rule providing semiannual inflation adjustments in
cable rates as a means of effecting the legislative policy
to "maintain the real constant dollar level of royalty fee
per subscriber.™

--The Tribunal failed to provide protection against royalty
rate erosion by cable system tiering practices.

1980 Adjustment Of The Royalty Rate
For Coin-Operated Phonorecord Players

The Copyright Royalty Tribunal issued its first final rule
on royalty rate adjustment for coin-operated phonorecord players
(jukpboxes) on January 5, 1981 (46 Fed. Reg. 884).
- ThelTribunalAadjusted this compulsory license rate using the
criteria provided by the Copyright Act:
~-~"Maximize the availability of creative works to the public.”
--"Afford the copyright owner a fair return for his creative
' work."
--"Reflect the relative roles of the copyright owner and the
copyrigﬁt user in the product made available to the public

with respect to relative creative contribution, capital
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investment, cost, risk, and contribuéion to the opening of
new markets for creative expression and media for their
comnunication.*®

--"Minimize any disruptive impact on the structure of the in-
dugtries involved and on generally prevailing"indgstry prac=
tices."”

In this ruling, the Tribunal adjusted the legislated compul-
'sory license fee of $8 per jukebox to $25 in 1982, $50 in 1984 and
to an amount adjusted by the Consumer Price Index in 1987. The
Tribunal rejected arguments that the copyright owners should have
té demonstrate a need for a rate increase and that the recommended
adjusted royalty rates would have a disruptive impact on the struc-
ture of the jukebox industry. )

The Amusement and Music Operators Association, representing
jukebox operators, and the American Society of Composers, Aﬁthors,
and Publishers have appealed this decision. Their key arguments
are:

--The Tribunal's determination of rates for the jukebox
royalty fee was not supported by the record and does not
comply with the guidelines of the statute.

--The Tribunal erred in refusing to accept evidence of (1)
need on the part of music composers and publishers for an
increase in jukebox royalty fees and (2) the way music. per-
forming rights societies distribute such royalty fees to
their members and affiliates.

~-Periodic adjustments of the jukebox royalty fee as deter-

mined by the Tribunal are not justified by the evidence of
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record and are not authorized by the provisions of the
Copyright Act.

--The Tribunal's $50 determination should be vacated because,
using the Tribuhal's marketplace approach, the fee should
be no lower than $70.

Adjustments Of Royalty Payment Payable Under
The Compulsory License For Phonorecords

The Copyright Royalty Tribunal issued its first final rule
adjusting the royalty payment‘payable under the compulsory license
for making and distributing phonorecords on January 5, 1981 (46 Fed.
Reg. 891). The criteria used for adjusting the so-called "mechani-
cal license” rate are the same as those for the jukebox compulsory
license:

--Maximize availability of creative works to the public.

--Afford the copyright owner a fair return for his creative

work .

~-Reflect the relative roles of the copyright owners and users

in making a product available to the public.

--Minimize any disruptive impact on the industries involved.

,'The‘Tribunal adjusted the legislated mechanical rate of 2 3/4
cents pér song to 4 cents per song with annual adjustments based
on changes in the average suggested retail price of records. The
Tribunal rejected arguments that the rate should Be set as a per-
centage of a record's suggested retail price and that the flat
rate should be set high to serve as a ceiling leaving bargaining
room beneath the ceiling rate for copyright owners and the record-

ing industry.
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This decision has been appealed by the Recording Industry
Association of America, the National Music Publishers Association,
the AmericanvGuild of Authors and Composers, and the Naghville
Songwriters Association International. The key arguments before
the court are:

--The Tribunal's determination of rate for the mechanical
royalty fee was arbitrary and capricious, is not supported
by the record, and does not comply with the guidelines of
the statute.

--The Tribunal violated the Copyright ‘Act by providing for
annual reconsideration of the mechanical royalty rate.

--The Tribunal erred in a matter of law and in statutory in-
terpretation when it excluded any consideration of the range
within which there would be marketplace bargaining over ac-

tual royalty rates.
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PROS AND CONS OF ELIMINATING EACH
OF THE FOUR COMPULSORY LICENSES

The compulsory licenses included in the 1976 Copyright Act
revision have remained the most controversial aspect of that law.
Since enactment of the Copyright Act, each of the fogr licenses-- )
cable television, mechanical, jJjukebox, and public broadcasting--
have been debated extensively. A summary of the arguments for and
against each of these compulsory licenses follows. .

The cable compulsory license {(sec. 1l1l1)

There has been increasing discussion in recent months on elimi-
nating the compulsory license for cable tel;vieion. It was the
subject of two recent hearings before this subcommittee as well
as one recent hearing before the Senate Judiciary Committee.

Proponents for eliminating the compulsory license for cable
a&gue that circumstances have changed since 1976, when copyright
owners and the cable television industry agreed to the current
compulsory license arrangement.

Proponents of what is referred to as the "marketplace ap~-
proach” argue that:

,---Cgble negotiatesbfor all its programing needs except re-
Sroadcast of local signals (which are exempt from copyright
liability) and imported independent signals which are
covered by the compulsory license. Continued access to the
compulsory license represents an unnecessary and unfai;
subsidy to the highly profitable cable industry.

--Compulsory license rate setting is extremely complicated

and cannot be reduced to an acceptable formula. An issue as

complex aﬁ this should be handled only in the marketplace.
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--Copyright owners should not be compelled to offer their
works to cable operators at a Government-set price.

--Copyright owners should not have to appear in hearings to
justify payment for their products.

~=The use of.distant signals by cable systems is of decreas- °’
ing importance.

--If a reasonable transition period were set for movement to
the marketplace, numerous "middlemen" would spring up to
provide cable systems with television programing at a rea-
sonable cost. .

Opponents of the "marketplace” alternative argue that changes
since the 1976 agreement do not merit a revision of the Copyright
Act, and compulsory licenses are needed to continue offering viewers
diverse programing. They also argue that:

--Compulsory license is less of a subsidy to cable operators
than the Federal license broadcasters have to distribute
their products over the airwaves.

--Cable operators could not practicably negotiate with every
cqpyright owner whose work was retransmitted by a cable
system. I

--Cable op;rators could not compete in the marketplace with
major independent broadcasters for the exclusive use of
quality programing.

~-Since the importation of independent distant signals is of
decreasing importance and will be of little importance to
large ﬁrban cable sysiems in a few years, the marketplace

should be. allowed to work its course and largely eliminate
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the use of cable compulsory licenses without legislative
change.

--Restrictions on cable access tq independent prbqraming will
limit viewer access to diverse programing, particularly in
less densely populated areas.

The mechanical compulsory license (sec. 115)

Of the four compulsory licenses the Tribunal oversees, only
the mechanical license predates the Tribunal; it was established
under the 1909 Copyright Act. The mechanical license has been
contested ever since it was established, but was not significantly
modified until the 1976 Copyright Act. The original mechanical
royalty was established due to the near monopoly one piano roll
firm had obtained over copyrighted material.

The continuing debate, which apparently was not affected by
the 1976 Copyright Act, revolves afound

--whether a need still exists for a mechanical license,

--music publishers' and authors' alleged need for a royalty

rate increase,

--the economic impact of a royalty rate increase on the record

. industry, and

~-the impact of a rate increase on the consumer.

Copyright owners have long arguéd that changes in the music
industry, both recording and publishing, have made the mechanical
license unnecessary. They claim that the problem the mechanical
license was to resolve no longer exists and could not develop
again. Authors and composers have argued, as have owners of other
cop&rights, that they shou;a be given the exclusive right to con-
trol the use of‘their work and should be able to let the market
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determine the value of their compositions. While the recording
industry has expressed concern that this would make the cost of
compositions overly expensive, copyright owners will earn very
little money from their works if they price them above that rate
which the recording companies are willing to pay and“thﬁs have a
clear incentive to neéotiate with the recording industry.

Recognizing that the mechanical license is not likely to be
eliminated since it has existed for so long, copyright owners have
stressed the need for a higher royalty rate under the compulsory
license, or a royalty rate based on a percent of suggested retail
price.

While the recording industry recognizes that the monopoly
threat of 190§ probably no longer exists, they argue that the com-
pulsory license over the years has enabled the record industry to
grow larger and more competitive.

It appears that the mechanical license is now largely accepted
by both sides of the music business; the question now centers on
the rate and how it should be computed.

The copyright owners argue that the two cents per song royalty
raté'based on the 1909 act should be adjusted upward to current
vSlue on the basis of inflation, or that the 2 3/4 cents per song
set by the Congress in 1976 should be adjusted annually on the basis
of inflation. They argue that the 2 cents or 2 3/4 cents are the
key numbers that should be adjusted according to inflation. -

The recording industry maintains that the royalty rate is not
the key factor, but rather the percent of revenue from a single

record going to copyright owners. In 1909, they estimated that

41

83-756 O0—81—9



126

APPENDIX IV ’ APPENDIX IV

only about 5 percent of revenue went to the copyright owner while
today the percent is much higher. The recording industry also
points to the increased revenue resulting from the greater sales
now made of individual récords.

Among the parties affected by the mechanical royalty, there
is no strong desire to eliminate the coméulsory license. However,
there are alternatives to the Tribunal's responsibility for rate
adjustment. For ?xample, the Congress could:

--Freeze the current royalty rate and reexamine it again at

some future date.

--Set a higher mechanical royalty rate (such as the 8 cents
per song recommended by the National Music Publishers Asso-
ciation) to allow negotiation below that ceiling. The ceil-
ing rate could be used if a lower rate cannot be agreed to.

--Determine a reasonable percent of suggested retail (or
wholesale) price that should be paid to copyright owners.
Once set, this royalty rate would be self-adjusting since
part of any increase in record prices would bé passed on
to copyright owners. This approach was recommended by the
former Chairman of the Tribunal earlier this year.

The jukebox compulsory license (sec. 116)

Prior to the 1976 Copyright Act, jukebox operators were not
liable for copyright royalty payments from the revenue they obtain
by charging to hear copyrighted materials on their jukeboxes. The
act egtablished the copyright liability of jukebox operators and
created the jukebox compulsory license. The rate for this license

in the 1976 act is $8 per jukebox. The Tribunal has adjusted this
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rate to $25 in 1982, $50 in 1984, and in 1987, to an amount to be
determined by the Tribunal in accordance with changes in the Con-
sumer Price Index. '

Jukebox operators contend that the compulsory license for
which they are liable amounts to double liability sinhce they pay
mechanical royalty fees that are built into the price of every
record. The mechanical royalty, however, is the responsibility
of the record industry. The jukebox liability was established be-
cause in jukeboxes, purchased records are used to make a profit.

Having established the liability of jukebox owners, the Con-
gress could eliminate the compulsory license and allow proprietors
to negotiate with the performing rights societies for their use
of music on jukeboxes as well as by performers and on stereo sys-
téms. Restaurant, bar, and club owners must negotiate with per-
forming rights societies for the use of copyrighted music by per-
formers or over gsound systems. Jukebox operators, however, fear
that this approach will result in increased costs and will make
what they consider to be a marginal business enterprise unprofi-
table.

'-Another alternative would be for the Congress to establish
a rate for jukebox compulsory license and either index it or re-
examine it at appropriate times in the future.

Public broadcasting compulsory license (sec. 118)

The 1976 Copyright Act established under section 118 a copy-
right compulsory license for certain uses of published, nondramatic
musical works and published pictorial, graphic, and sculptural

works by noncommercial broadcasting. The main issue here is
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APPENDIX 1V APPENDIX IV

public broadcasting's use of copyrighted music. This compulsory
license was recommended to the Congress by representatives of pub-
lic broadcasting who claimed they required such a license bec&use
of unique problems in public broadcasting related to the

--special nature of programing,

--repeated use of programs,

~--varied type of producing organizations, and

--limited extent of financial resources.

Without this license, public broadcasting would have to negotiate
with copyright owners and performing rights, societies for the use
of all copyrighted works.

In a 1975 letter to Senator John L. McClellan, the Register
of Copyrights stated that the proposed public broadcasting com-
pulsory license was not "justified or necessary.” The Copyright
Royalty Tribunal, in a January 22, 1980, report, found that thous-
ands of other organizations negotiate without difficulty for priv-
ate copyright licenses, and even public broadcasting effectively
negotiétes privately for nondramatic literary works used in its
television programing. The Tribunal concluded that the public
bro&&cagting compulgsory license "is not necessary for the efficient
operation of public broadcasting and thus constitutes an inappro-
priate interference with the traditional functioning of the copy-
right system and the artistic and economic freedom of thﬁse crea-
tors whose works are subject to its provisions.”

Public broadcasters claim that the compulsory license is still

needed and is necessary for their effective operation.
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Mr. KasteNMEIER. Thank you, Mr. Campbell. I would like to take
this opportunity to commend your office for the work it has done in
terms of the report you have submitted.

Mr. CampBELL. Thank you, sir.

Mr. KASTENMEIER. It does raise a number of questions naturally.

Going beyond what you have looked at, should the legislative
mandate continue, and if so, should it be continued in the Copy-
right Office or should it be extinguished entirely?

There would still be problems, of course, or should we maintain
the copyright law of the Tribunal? And if so, in its present form, or
should 1t be changed?

Both you and the Copyright Royalty Tribunal have recommended
certain changes.

1 think you are agreed that if it is to be continued, it ought to
have subpena power, and it ought to have a general counsel.

Is it your view that it cannot have a general counsel unless
specifically authorized by act of Congress?

Mr. CampBELL. No, it is our view that they presently have the
authority to hire counsel if they so desire. Congress would simply
have to provide the necessary funding.

Mr. KasTeNMEIER. On the other hand, we could be explicit about
it, too, and mandate general counsel.

Mr. LEMONIAS. A congressional requirement that a general coun-
sel be appointed may help to insure that the necessary funds are
provided.

Mr. KASTENMEIER. | am glad you address the question of whether
this is a part-time activity or a full-time activity. It is somewhat
seasonal, I guess, in terms of when the various present compulsory
licenses are reviewed.

Is your primary recommendation the same as that of the Tribu-
nal, to go from five to three, or do you equally recommend going to
a single Commissioner with part-time Commissioners?

Have you arrived at any preferred solution?

Mr. CampBELL. Well, if you really pinned us to the wall, probably
the ad hoc approach, the last recommendation, would solve more of
the problems than the others.

To restructure the Tribunal as a part-time ad hoc body with
presidentially appointed Commissioners would solve many of the
problems that some of the other solutions would not solve.

Mr. UsiLANER. Going from five to three would not adequately
address the underutilization problem.

Mr. KAsTENMEIER. Restructure the Tribunal with a single full-
time Chairperson, is that your recommendation? ‘

I;/Ir. CaMPBELL. No, I am referring to a completely ad hoc Tribu-
nal.

Mr. KAsTENMEIER. Oh, yes, I see, restructure the Tribunal as a
part-time ad hoc body, presidentially appointed Commissioners con-
vened by the Register.

Mr. CAMPBELL. Yes.

Mr. KasTteNMEIER. The Register’s role would be limited to con-
vening the Tribunal when petitioned.

The Register would provide support staff and everything else
these Commissioners needed. They would have no administrative
responsibilities?
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Mr. CampBELL. That is correct. Keep it in mind, sir, that all of
these options we are presenting here are dependent upon the Con-
gress decision to continue the Tribunal in some form or another.

Mr. KasTENMEIER. That is what we are exploring.

Assume for the purpose of argument, that there will be compul-
sory licenses of one form or another, whether it is the same four
with the present mandate or somewhat altered. How do we have
access to the economists or the others you have talked about? They
really have no staff support, except that provided by the Register?

Mr. CaMPBELL. Provisions would have to be made for either the
Register to acquire the expertise they need, or for the Commission-
ers to obtain the experts themselves.

Mr. LEMoNias. That could perhaps be handled at a special meet-
ing of the Commissioners at the suggestion of the Chairman to
decide whether or not a consultant or outside expert will be
needed. The Tribunal itself could put into motion the request for
that person.

Mr. CampBELL. The expertise could be acquired on an ad hoc
basis, as well, for each session. It could be acquired on a case-by-
case basis.

Mr. KasTENMEIER. Do you believe that the Copyright Royalty
Tribunal presently has enough access to the Congress in terms of
making its needs known, through oversight or the appropriations
process or otherwise?

The reason I ask that is, if the Tribunal wants to make a cry for
help, do you think it has adequate recourse to Congress?

Mr. Lemonias. The Tribunal has had recourse to the Congress
and has made requests, but apparently, has not been funded at the
level requested, particularly in regard to having access to outside
expertise.

Mr. KASTENMEIER. 1 think part of their problem has been that in
early years, they were given generous funding which they did not
require and did not use.

That was subsequently reduced, when, of course, the Appropri-
ations Subcommittee saw it didn’t use the money, then the year
when they needed the money, it was not available.

Mr. CampBELL. That is a common problem. One could say it was
an error in strategy from the beginning. Maybe the Commissioners
didn’t really appreciate the full magnitude of their role in the
early years.

Mr. KAsTENMEIER. Even if the Tribunal is part-time, with presi-
dentially appointed Commissioners—we will assume it is either
that or a reduced number—you would call for clear criteria, profes-
sional criteria, in terms of qualification for appointment, would you
not?

Mr. CampBELL. Without some type of background or expertise in
this rather complex, complicated area, it is very difficult for the
Tribunal to function effectively.

Mr. KasTENMEIER. It is hard for you to speculate about this, but
is it possible that the court decisions, and I know that it is not your
responsibility to assess the substance of the decisions, but is it
possible that decisions that come down may give us additional
information in terms of anything collaterally the courts could say
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which will give us insights into whether or not the Tribunal is
properly performing its decisionmaking function?

Mr. CaMPBELL. Yes, sir, no question but that the final assessment
of how well they are doing is going to depend on the results of the
court rulings. If, let’s say, the courts uphold the decisions made by
the Tribunal, it would be a good indication that they have had a
pretty good handle on the way they should be going. If, on the
other hand, everything they have done to date gets overturned, it
sends a very different type of signal.

Mr. KasteNMEIER. | will yield to my colleague from Virginia.

Mr. ButLER. Thank you. I thank the witness very much, and I do
appreciate the work you did in examining this institution.

Focus for a moment on the elimination of the Tribunal. There
are four licenses that are affected by it. Let’s turn to the public
broadcasting compulsory licenses. Is it your recommendation that
such license be eliminated?

Mr. CampBELL. No, sir, we are not recommending that the li-
censes be eliminated, nor are we recommending that the Tribunal
be eliminated.

We are simply saying, that if the Tribunal is to be retained, its
organizational limitations should be removed.

Mr. ButLER. I understand all of that. Assuming for a moment it
is going to be retained, should it retain the compulsory license for
public broadcasting, or does that serve any useful purpose?

Mr. CampBELL. The question of whether or not the public broad-
casting compulsory licensing should be retained, was not part of
our review. However, you could retain the public broadcasting
compulsory license with or without a Tribunal.

Mr. BuTLER. But if you eliminate all the things it does, you won’t
have any need for a Tribunal.

Mr. LEmoNi1as. We specifically did not address the merits of the
compulsory licenses as part of our review.

Mr. KAsTENMEIER. In fact, we did not ask them to go into that.
We thought that was exclusively a congressional decision, so they
did not go into that or the reasonableness of the rulings.

I might add, and I did not add it in my questions, that we have
been thinking about the four areas, and that possibly that might be
reduced. Actually, it might be expanded.

We are considering a performer’s rate, which, if adopted, might
make a fifth compulsory license, which this Tribunal would be
mandated from time to time to use.

Mr. ButLer. It would resolve your under-utilization problem.

Mr. LEmonias. Yes, elimination of the Tribunal would certainly
resolve our concern with the under-utilization of the commissioners
time.

Mr. BUTLER. Well, let me rephrase the question.

What I am trying to figure out from your appendix IV where you
approach the four licenses is do you find any useful purpose for the
continuation of the public broadcasting compulsory license?

Mr. CaMPBELL. As you can see from the appendix in which we
present the pros and cons of eliminating each compulsory license,
it all depends upon which side you are talking to. If you talk to the
users, you get one point of view, and if you talk to the owners, you
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get another point of view. It would take a special analysis to assess
the merits of each of the positions expressed.

Mr. BurLER. You are really just not going to tell me what you
think about that? _

All right, let’s turn to something else.

I think I understand your recommendation on limiting appeals.

You mentioned the problem the Tribunal has in not being able to
distribute money because decisions have been appealed to the
court. Then you recommend limiting appeals to questions of fraud,
corruption or impropriety in the decisionmaking process, which is
very narrow limitation of those.

Do the other or similar agencies that you have looked at have
the same restrictions, or is there a precedent for what you suggest
here?

Mr. Lemonias. That 'aﬁpro_ac}_) was under consideration in the
Senate’s proposed copyright bill in 1976.

Mr. BurLer. This proposal was under consideration in 1976.

Mr. LEMon1as. Yes, but it was not adopted. I do not know wheth-
er there is any other precedent for that. Another alternative con-
sidered in 1976 to require distribution in 30 days unless either
House of Congress overturns the decision. It currently works that
distribution is stopped, automatically if there is an appeal distribu-
tion.

Mr. UsiLaNER. It would be more difficult to stop a royalty distri-
bution under our proposal.

Mr. BUTLER. It certainly would.

What I am really searching for is precedent for this suggestion.

Mr. LEmonias. I am not sure if there is.

_ Mr. UsiLaner. We will examine that question and submit the
information for the record. N

Mr. Butier. While you are at it I would like to ask the same
question about the subpena power, which you compared with the
subpena power that other agencies have. Are there limitations in
their subpena powers, or how broad is it?

Mr. LEmoni1as. I believe that generally rate-setting and adjudica-
tory agencies are simply granted subpena power. The limitations of
this authority is decided in the courts. We will also look into this
further and provide some additional information for the record.

[The following information was provided for the record:]

Our suggestion to limit judicial review of “Tribunal decisions is intended to
promote more timely distribution of copyright royalty funds. The main precedent
for this was the original Senate-passed version of the 1976 Copyright Revision Act.
There the senate provided for judicial review of Tribunal decisions only in instances
of fraud, corruption, or impropriety in the decisionmaking process. (See Senate
Report No. 94-473 37 (1975).) The Senate Committee on the Judiciary report on the
bill explained:

“It is the review (sic) of the committee that the Copyright Royalty Tribunal
affords the most practical and equitable forum for final determinations concerning
the distribution of rouyalty fees among the various claimants. The Committee
believes that no useful purpose would be served by providing for a general review of
such determinations by the Federal courts, section 809 is modeled on the Federal
Arbitration Act " (p. 158).

The reference to the federal Arbitration Act in the Senate Report reflects the
Committee’s intention that the Tribunal’s decisions would only be reviewable under
limited circumstances such as fraud, corruption or impropriety in the decisionmak-
ing process.

In addition to the Senate-approved language, we examined the laws governing the
six other federal agencies referred to in our testimony to see whether they provided
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a precedent for the limited scope of judicial review were recommended. As in the
case of the Tribunal, whose decisions are subject to the judicial review procedures
found in the Administrative Procedures Act (5 U.S.C. 701-706), the administrative
findings of five of the six agencies will be upheld if the reviewing court determines
they are supported by substantial evidence in light of the whole record. The Foreign
Claims Settlement Commission is an exception in that judicial review is expressly
precluded.

In at least two cases (Interstate Commerce Commission and Federal Maritime
Commission), the agency’s orders are effective despite appeals or applications for
rehearing. The burden is on the appellant to obtain an injunction. This is similar to
our proposal for the Tribunal.

Regarding the second question on precedents for our recommended statutory
provisions of subpoena power, all of the six agencies examined in our evaluation
have such authority. There are no significant restrictions or qualifications on that
power found in the statutes, although the courts will examine the reasonableness
and relevance of requested information.

Mr. BUTLER. Those are the questions I have about the mechani-
cal problems of the Copyright Royalty Tribunal.

Is there another underutilized ratemaking facility in the Federal
Government that just might take over this responsibility?

Mr. LEmonias. Well, it seems that the Tribunal performs a
rather unique function. I don’t know of any other organization that
would be an appropriate setting for that type of function.

Mr. KASTENMEIER. If the gentleman will yield? Did you not sug-
gest the possibility of going to the Assistant Secretary for Intellec-
tual Property in the Department of Commerce?

Mr. LEMonias. Right, but as we point out in that alternative,
that alternative raises the issue of whether or not the Copyright
Office should also be transferred to the Department of Commerce.
Currently, there is no place in the Department of Commerce that
would be an appropriate setting for assigning the Tribunals func-
tions. Moving part of the copyright function to Commerce raises
fhe broad policy issue of where the whole copyright function be-

ongs.

Mr. KasTENMEIER. Why would the whole Copyright Office have
to go over there?

The Copyright Office is something else. The Copyright Royalty
Tribunal could be moved?

Mr. LEmMonias. The Tribunal could be moved to Commerce with-
out also transferring the Copyright Office.

Mr. KasTENMEIER. The Copyright Office is something else.

Mr. ButLER. What about the Court of Claims?

Mr. CAMPBELL. As a possibility of merging the two?

Mr. BUTLER. As a possibility of assuming these functions, wheth-
er we merge them or not or run them off, one at a time.

Mr. CampBELL. We hadn’t really considered the possibility of
another underutilized entity assuming this role. We are really not
in a position to say whether that is possible or not.

Mr. LEMonias. The alternatives we have presented are suggested
alternatives. We do not feel that this exhausts all the possible
alternatives. Our main concerns are with eliminating the organiza-
tional limitations and addressing the question of underutilization
at the Tribunal. If the Court of Claims is an acceptable alternative,
and if moving the Tribunal would resolve our concerns, then we
would feel comfortable with that.

Mr. ButLER. I have real reservations in my own mind about this
amount of money, part time.
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Also, I want to know why we are using the copyright law as a
forum to referee in the marketplace at all. I have reservations
about the necessity for the Tribunal at all, but if we are going to
have it, I just don’t think it ought to be part time. That is my most
immediate reaction.

Mr. UsiLANER. Another alternative that is a little closer to what
you are saying is a full-time chairperson with the remaining mem-
bers of the commission serving part time. At least you would then
have a full-time chairperson.

Mr. ButLeR. | understand that, and here again, though, to put a
person in this responsibility who has other calls on his time and
his loyalty, and his interests are in doubt. As a policy matter, when
you are adjudicating hundreds of millions of dollars, you ought to
be able to afford a full-time man.

Maybe he should just do pushups or something, but it ought not
to be part time.

Mr. UsiLANER. A related matter to that is the background and
the experience of the commissioners. If the commissioners have to
spend most of their time getting up on the learning curve, that is a
different matter than if you identify experienced people that would
be more able to serve on a part-time basis.

Mr. ButLer. I wonder about what the criteria that you talk
about is: A copyright lawyer with copyright experience? Maybe
what you need is an economist, and the economic background, is in
my judgment, more significant than the copyright background, and
yet, where are you going to find an economist that knows the
difference between the value of one page of music and another?

I am not impressed by the argument you need expertise, because
it is like shooting crap. It is guesswork any way you do it.

I just think that if we are going to continue this operation, they
ought to be full time. If they feel bad about being underutilized
then they can read some books on copyright and make them feel
better.

I don’t want to go into the part-time business.

Mr. KasTeNMEIER. Well, I sympathize with the gentleman from
Virginia’s point of view.

We already had difficulty distinguishing this for the purposes of
Buckley v. Valeo for the legislative branch by dividing it from
Copyright Office. '

If we made these people part-time, subject to the call of the
Register, with staff and facilities entirely supplied by the Register,
it would seem to me we become uncomfortably close to making this
function or this office a subsidiary, practically speaking, of the
Register. I think the Presidential appointment is fictional in terms
of executive authority to be exercised over the discharge of this
function. I say that because our experience with then President
Carter, was that he was very reluctant at all to appoint anyone
and felt very remote from the Tribunal and its function. To make
it even more remote from Presidential interest would, in that
sense, I think, be destructive of, not only Buckley v. Valeo, but
having any appreciable, independent review, for our purposes, the
matters assigned to it.
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In any event, you have given us options, and your testimony and
the material you submitted to us has been very useful indeed. You
have indicated who you interviewed.

Let me ask you only one other question, and it goes to the
professional nature of people who, full time or part time, might
hereinafter serve as commissioners.

What sort of guidelines, statutory or otherwise, do you suggest?

What would another agency have which would suggest the limits
or the requirements of a professional person to be commissioner?

Just a sort of paraphrasing would be adequate.

Mr. Lemon1as. Something along the lines of broad experience or
experience in the areas related to the functions of the Tribunal. In
the one case that we found where there was legislated experience
criteria, the criteria was similarly broad and general. We have
recommended that future commissioners be knowledgeable in copy-
right-related matters. Qur recommended language is consistent
with that endorsed in the Senate Committee on Government Oper-
atsi)gr’;s Study of Regulations [95th Congress, 1st session, vol. 1, 34
(1977)).

Mr. KASTENMEIER. As with so many areas, of course, it is very
common for a person with experience, familiar with matters, to
take one position or another, proprietor or user. That is very
typical, and we might get into difficulty.

We have to select people who are either disposed to support the
proprietors or owners of copyright materials or virtually users, and
I don’t know whether it would be easy for the President or anyone
else to avoid loading the commission, part-time or full-time, one or
three or five persons, when we require approval and approval bias
perhaps.

Mr. CampBELL. One possible alternative could be a mix of back-
ground on the commission. It would also address the problems that
Mr. Butler raised, someone with an economic background, someone
with a background in copyright and someone with the legal back-
ground, so you avoid that bias that you were referring to and get a
good mix and some expertise in different areas. It is a possibility, a
suggestion. )

Mr. ButLEr. Wouldn'’t it be a nice spot for an ex-Congressman?

Mr. KasTENMEIER. In any event, we are deeply grateful to you
for exploring these possibilities with us. This is a problem, and the
committee will have to deal with it.

I am sorry more of our colleagues aren’t with us today, because
we will have to make a decision in the near future, notwithstand-
ing changes that make a place in substantive law with respect to
their mandated functions.

Thank you very much for your statement, Mr. Campbell. We
appreciate you and your colleagues for being with us this morning.

The committee stands adjourned.

[Whereupon, at 11:25 a.m. the subcommittee was adjourned.]
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APPENDIX A

REPORT OF THE COPYRIGHT ROYALTY TRIBUNAL ON “UsE oF CERTAIN COPYRIGHTED
WoRrks IN CoNNECTION WITH NONCOMMERCIAL BROADCASTING” As REQUIRED By
37 CFR 304.14

INTRODUCTION

17 USC 118 establishes a copyright compulsory licence for certain uses of pub-
lished nondramatic musical worﬁs and published pictorial, graphic, and sculptural
works by noncommercial broadcasting. The section defines the activities which may
be engafed in by public broadcasting entities, and directs the Copyright Royalty
Tribunal (Tribunal) at specified periods to establish rates and terms for such uses.
The section also requires the Tribunal to establish requirements by which copyright
owners may receive notice of the use of their works, and under which records of
such use shall be kept by public broadcasting entities. Section 118 and other rele-
vant provisions of Title 17 became effective October 19, 1976. In accordance with the
provisions of Section 118, the Tribunal published in the Federal Register of June 8,
1978 (37 CFR Part 304) its schedule of rates and terms.

The inclusion in the legislation for the general revision of the copyright law of a
compulsory license for certain uses of copyrighted works by noncommercial broad-
casting was recommended to the Congress by the representatives of public broad-
casting. The justification for such a compulsory license was concisely stated in 1975
by a spokesman for the Public Broadcasting Service in testimony before the Sub-
committee of the House of Representatives considering the copyright revision legis-
lation.! This representative stated that the license “is simply and explicitly de-
signed to establish in the new copyright law a workable methog' of determining and
paying fair compensation without prohibitive delays and with reasonable adminis-
tration, to the extent that satisfactory arrangements cannot otherwise be negotiated
between the various copyright agencies and public broadcasting organizations.” It
was stated that a special need for copyright clearance assistance in public broadcast-
ing is due to “several inherent characteristics not encountered in commercial televi-
sion, relating to (i) special nature of programming, (ii) repeated use of programs, (iii)
varied type of producing organizations, and (iv) limited extent of financial re-
sources.

The House Committee on the Judiciary at page 117 of House Report 94-1476 in
discussing the public broadcasting compulsory license, said that the Committee is
“aware that public broadcasting may encounter problems not confronted by com-
mercial broadcasting enterprises, due to such factors as the special nature of the

rogramming, repeated use of programs, and, of course, limited financial resources.

us, the Committee determined that the nature of public broadcasting does war-
rant special treatment in certain areas.” The House report also stated that the

! Hearings Before the Subcommittee on Courts, Civil Liberties and the Administration of
Justice of House of Representatives Committee on the Judiciary, 94th Congress, on H.R. 2223,
pp. 865-66 (1975).

137)



138

“Committee does not intend that owners of copyrighted material be required to
subsidize public broadcasting.”

Section 118(eX2) directs the Register of Copyrights to submit a report to the
Congress on January 3, 1980 concerning the execution and implementation of volun-
tary licensing arrangements with respect to the use of nondramatic literary works
by public broadcasting stations. The Register is directed to inform the Congress of
any problems that may have arisen concerning the use of such works by public
broadcasting and to make such legislative or other recommendations as may be
warranted.

The Tribunal, in appearing before Committees of the Congress in connection with
legislative oversight and other legislative and appropriation matters, has been re-
quested to make recommendations to the Congress in the areas of its statuto
responsibilities. To discharge this task in a more systematic manner the Tribunal,
in adopting its rules and regulations concerning the use of copyrighted works by
public broadcasting, provided in Section 304.14 that:

On January 3, 1989, the CRT, after conducting such proceedings as it may deem
appropriate, shall transmit a report to the United States Congress making such
recommendations concerning 17 EIOSC 118 that it finds to be in the public interest.

The Tribunal, in its rule, provided for the transmission to the Congress of its
public broadcasting report on January 3, 1980 rather than by including its views
and recommendations in the Annual Report required by 17 USC 808, to complement
the report of the Register in a copyright area where the Tribunal has the principal
statutory responsibility.

On Novemggr 23, 1979, the Public Broadcasting Service (PBS) and National Public
Radio (NPR) petitioned the Tribunal to postpone its public broadcasting report. A
major argument advanced in the petition was that the transmission of a report to
the Congress ““is premature”.

Although there was some support among the members of the Tribunal for certain
of the arguments advanced in the petition, the petition was denied. In rejecting the
request for delay the Tribunal observed that “parties other than PBS and NPR have
asked, with respect to the report to Congress under section 304.14, to express
concerns on the basis of experience under the Statute.” The Tribunal in this
connection notes the comments filed by PBS on October 31, 1979 before the Copy-
right Office of the Library of COI‘IFTeSS in the proceeding concerning the Report by
the Register of Copyrights on Voluntary Licenses for the Use of Nondramatic
Literary Works by Noncommercial Broadcasters. This proceeding of the Copyright
Office was principally occupied with consideration of a voluntary arrangement for
the use of nondramatic literary works by noncommercial broadcasting that was
recorded in the Copyright Office on August 28, 1979. The representatives of PBS, in
their comments before the Copyright Office, stated that it would be appropriate to
review and evaluate the situation “after a year of such experience.” 2

In order to permit a longer period for reply comments, the Tribunal agreed to
postpone its report until January 22, 1980.

In preparing this report theaflzribunal solicited written statements of the views of
interested persons. Comments and/or reply comments were received from: PBS,
NPR, the Italian Book Corporation, Graphic Artists Guild, Broadcast Music Inc.
(BMI), American Society of Composers, Authors, and Publishers (ASCAP), Visual
Artists & Galleries Association, SESAC, Robert R. Nathan Associates, Inc., and the
American Society of Magazine Photographers, Inc.

PERFORMANCE OF NONDRAMATIC MUSICAL WORKS BY PUBLIC BROADCASTING

During the consideration in the Congress of the pro?osed public broadcasting
compulsory license, the Congress emphasized the value of voluntary agreements in
lieu of recourse to the provisions of a statutory license. In implementation of that
policy, Section 118(bX2) provides that voluntary license agreements negotiated at
any time between copyright owners and public broadcasting entities shall supersede
the rates and terms established by the Tribunal.

Prior to the commencement of the Tribunal’s proceedings, PBS and NPR reached
voluntary agreements with BMI and SESAC, performing rights societies. No agree-
ment was reached by ASCAP and PBS/NPR. With reg to public broadcasting
entities not affiliated with PBS/NPR, the picture was mixed as between the exist-
ence and absence of voluntary ments. There had been no systematic effort to
reach agreement with unaffiliated public broadcasting entities.

2 In the Matter of Re&ort by the Register of Copgrights on Voluntary Licenses for the Use of
Nondramatic Literary Works by Noncommercial Broadcasters, Statement of Public Broadcast-
ing Service, Oct. 31, 1979, p. 11.
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The performance of nondramatic musical works by public broadcasting presents
two general copyright issues—clearance procedures, and the financial and adminis-
trative resources of public broadcasting.

Licenses granted by the several musical performing rights societies cover perform-
ing rights in all works licensed by the societies. The record of the Tribunal reflects
that ASCAP and BMI are precluded, under the terms of antitrust consent decrees,
from refusing to license any user. The record of the Tribunal proceedings does not
reflect that SESAC or the Italian Book Corporation, a specialized performing rights
society whose works may be used by public broadcasting, has refused to license any
user.

The performing rights societies, in their submissions to the Tribunal, maintain
that there are no clearance problems or special programming needs of public
broadcasting that require a compulsory license of musical works. Public broadcast-
ing responds by citing the legislative desire to assure their “unhindered access” to
musical works, and the possible problems of “small noncommercial stations being
dragged into an arbitration at one point or the Federal Court in New York City at
another point, all at a tremendous waste of time, effort, and money.”

On the basis of its experience with Section 118, the Tribunal cannot advise the
Congress that these concerns of public broadcasting are well founded. The official
record, including both congressional and Tribunal proceedings, suggest that the
programming needs of public broadcasting for performing rights in musical works
can be fully met by blanket licensing arrangements with the performing rights
societies. The Tribunal, in its public broadcasting proceeding, determined “that a
blanket license is the most suitable method for licensing public broadcasting to
perform musical works.” ?

The argument by public broadcasting that their clearance needs cannot be met
within the limitations of their administrative and financial resources without a
statutory license cannot be sustained on the evidence since the passage of Section
118. Thousands of enterprises, many of which are not represented by any national
association in copyright licensing matters, have with little difﬁcu{t or burden,
reached blanket licensing agreements with musical performing rights societies.

It has been suggested that even if PBS and NPR may be able to reasonably meet
their musical programming needs through the traditional operation of the copyright
system and the safeguards provided by the consent decrees, independent noncom-
mercial broadcasting stations still require the protection deemed to be afforded by
Section 118. The proceedings before the Tribunal do not supply support for this
statement. No radio stations other than those affiliated with %I{’R, or licensed to
educational institutions, participated in the Tribunal's proceedings. Since the Tribu-
nal was bound by the rigid procedural requirements of Section 118 and the Adminis-
trative Procedure Act, it was unable to adopt a schedule that was fine tuned to the
varied circumstances of public broadcasting stations not affiliated with NPR. Subse-
quent to the publication of the Tribunal's rates and terms, certain independent
noncommercial radio stations discussed their particular needs informally with the
Tribunal. The only recourse available to these stations, whose needs were not fully
exrlored because of the expense and burden of participating in a Washington-based
rule proceeding, was to explore the feasibility of individual voluntary licensing
agreements with the several performing rights societies.

The Tribunal finds that tEZre is no necessity for a compulsory license for the
performance by public broadcasting of nondramatic musical works and that the
existing statutory structure involves expenses and other burdens that can be obvi-
ated by reliance on the customary functioning of the copyright system without
interfering with the programming activities o? public broadcasting stations. The
Tribunal has not discovered any “special programming,” “repeated use,” or ‘‘varied
type of producing organizations’ clearance problems that require special procedures
for the Ecensing of nondramatic musical works. If the programming n of public
broadcasting for the use of nondramatic literary works are being reasonably met by
voluntary cFearance arrangements, despite the large number of individual copyright
owners, the Tribunal finds it difficult to understand why a compulsory license is
necessary for performing rights in musical works.

PUBLIC BROADCASTING RECORDING RIGHTS

Section 118 and the public broadcasting rates and terms adopted by the Tribunal
apply to the recording of nondramatic performances and displays of musical works
on and for the radio and television programs of public broadcasting entities.

At the commencement of the Tribuna]’igroceedings, the Tribunal was informed
of a voluntary agreement reached by PBS/NPR with the Harry Fox Agency, a

3 Federal Register, Vol. 43, No. 111, p. 25069 (June 8, 1978).
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licensing agency for recording rights of a number of music publisher copyright
owners. However, a number of music publishers, at the time of the Tribunal's
proceedings, had not entered into the Harry Fox/PBS/NPR agreement. In addition,
the voluntary agreement reached by PBS/NPR and SESAC covered recording as
well as performing rights.

The Tribunal proceedings reflect that the terms of the recording rights voluntary
agreements include certain provisions which the Tribunal has concluded could not
be incorporated in the Tribunal’s schedule of rates and terms because of lack of
jurisdiction. These provisions include arranfements whereby copyright payments
are made only on the basis of nationally distributed or produced programs and
authorize certain limited rights outside the United States. To the extent that these
provisions are beneficial to public broadcasting entities, they will presumably seek
voluntary agreements which incorporate them.

While the standard agreement reached between PBS/NPR and the Harry Fox
Agency does not apply to all music publishers, the Tribunal has no basis for finding
that necessary, and customary recording rights cannot be obtained from such pub-
lishers without administrative or financial burdens. Through long established rela-
tionships, a mechanism exists whereby music publisher copyright owners can be
readily located and recording licenses secured throught the Harry Fox Agency.

USE OF PUBLISHED PICTORIAL, GRAPHIC, AND SCULPTURAL WORKS BY
NONCOMMERCIAL BROADCASTING

The situation concerning the use of published pictorial, graphic, and sculptural
works by public broadcasting must be clearly distinguished from performing and
recording rights for the use of musical works. No central clearance mechanism for
the use of such visual works existed at the time of the congressional deliberations
on Section 118, nor has any such mechanism developed in the intervening period.
Moreover, for reasons discussed hereafter, it is reasonably clear that it cannot be
anticipated that any such mechanism, will be established in the foreseeable future.

PBé: in urging Congress to adopt a compulsory license, said with regard to visual
works that “Photographs and pictures are of prime importance in public television

roduction, local perhaps even more than national, and under H.R. 2223 may well
gecome virtually impossible to clear because of the tremendous difficulties in ascer-
taining, reaching and obtaining permission from the television rights holders in all
but a few exceptional cases.” 4

The frequency of use under the compulsory license of visual works by PBS is an
important issue in the examination of Section 118. This subject has been analyzed in
comments submitted to the Tribunal. While the comments of the representatives of
the creators or copyright owners of visual works and those of PBS differ widely as
to the conclusions to be drawn, there is general agreement as to the underlying
data. According to the analysis of the visual artists, for the periods of June 8-
December 31, 1978 and January 1-June 30, 1979, under the Tribunal’s reporting
requirement (a subject separately discussed), only 19 of the 270 member stations of
PBS submitted cue sheets or listings of visual uses. In addition to the 19 stations
(not identical for each period), 22 stations indicated that no use had been made of
the compulsory license for visual works. During this period of slightly over one year,
for PBS and non PBS programs, the total fees paid to copyright owners were
$1,575.75. In addition, the sum of $1,180 has been placed in trust for unknown
copyright owners. Thus, the total allocated payments were $2,755.75. It is stated by
spokesmen for the visual artists that the cue sheets account “for only 1.7 percent of
original broadcast hours distributed by PBS.” PBS, in its reply comments to the
Tribunal, did not challenge the accuracg' of these figures, but reached different
conclusions from the data than those advanced by the visual artists spokesmen.

The visual artists representatives, on the basis of their examination of the cue
sheets, generally conclude either: (1) so little use is being made of the compulsory
license that it is unnecessary and should be repealed, or (2) if the compulsory license
is of significant benefit to Ir’%s, there has then been widespread noncompliance with
the payment and reporting requirements, causing significant injury to visual artists,
and consequently 118 should be repealed.

They make reference, as was extensively explored during the Tribunal’s public
broadcasting rate proceeding, to the interest of public broadcasting in securing
ancillary and other rights greater than those conferred by Section 118.

PBS responds that the visual rights of 118 have been of significant benefit to
public broadcasting. They assert that visual uses are not being significantly reported

4 Hearings Before the Subcommittee on Courts, Civil Liberties and the Administration of
Justice of the House of Representatives Committee on the Judiciary, 94th Congress, on H.R.
2223, p. 869 (1975).
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on cue sheets because “many uses are either public domain uses, fair uses, exempt
uses, uses pursuant to voluntary licenses, etc.” It is also maintained that “‘a great
many of the works now used were created prior to June 8, 1978; and are in the
public domain. In the future, virtually all visual works used will be in copyright and
thus usable only under Section 118.”

On the basis of the experience to date, the Tribunal must conclude that the
limited use made of the compulsory license for visual works cannot justify interfer-
ence with the traditional operation of the copyright system, the freedom of the
market place, and the artistic freedom of the creators of visual works. The Tribunal
notes the significant statement of a special PBS counsel that “From what we
understand from many of our stations, such as WNET, they are at this point
obtaininrg direct licenses to utilize the works involved rather than availing them-
selves of Section 118. This would be particularly understandable where rights to use
the original photographic print, for example, are involved or where ancillary rights
which are not included in Section 118 are needed.” ®

PBS states that in future years there may be greater use of Section 118 because,
in their view, a larger number of visual works will be subject to copyright protec-
tion. Everyone is entitled to speculate about the future, but the Tribunal currentl
had no basis for concluding that the utilization of Section 118 will increase signiﬁ):
cantly. As has been previously noted with regard to both performing and recording
rights in musical works, the trend is clearly toward direct licensing.

REPORTING REQUIREMENTS

Section 118(bX3) provides that “the Copyright Royalty Tribunal shall also estab-
lish requirements by which copyright owners may receive reasonable notice of the
use of their works under this section, and under which records of such uses shall be
kept by public broadcasting entities.” The Tribunal is convinced that public broad-
casting, which soug'ht, and obtained the compulsory license, has a major responsibili-
ty to implement efficiently the payment and reporting requirements.

During the public broadcastin, Eroceedings, the representatives of public broad-
casting argued that the Tribunal should only require the payment and reporting of
national program uses. It was argued that such a procedure was followed in the
voluntary agreement reached between PBS/NPR and the Harry Fox Agency.

Speciﬁc 1payment and reporting requirements have been established in the Tribu-
nal’s regulation. In adopting these rates and terms, the Tribunal did not accept
public broadcasting’s positions concerning the treatment of non-national program-
ming, and required payment and reporting for local programming uses. Public
broadcasting continues to maintain that “the maintenance of such records is overly
burdensome in relation to the small fees generated and that the necessity of
keeping such records may indeed be an impediment to the use of the copyrighted
works involved.”

The Tribunal cannot accept these arguments. The statute and the legislative
history is clear—Congress intended that copyright owners were to be paid and to be
informed for all uses of their works, not paid and informed for certain uses.
Voluntary arrangements may incorporate mutually beneficial alternatives, but the
Tribunal cannot waive rights granted by statute to copyright owners. This is par-
ticularly significant with respect to visual works where both the congressional and
Tribunal i;oceedings emphasized the importance of local programming uses of
visual works.

The Tribunal has requested interested parties to comment on ‘“the necessity for,
adequacy of, and compliance with the reporting requirements of the Tribunal.”
Certain comments by copyright owners suggest inadequate reporting compliance by
public broadcasting. These allegations are gisput.ed by PBS/NPR.

The Tribunal will monitor compliance with the reporting requirements of the Act
and its regulations. We have been uested in the comments to consider several
changes in the reporting regulations. However, it has also been noted that certain of
the proposed changes may exceed the jurisdiction of the Tribunal. In connection
with its ongoing review, tKe Tribunal may subsequently consider those suggestions
coming within its jurisdiction. Any such activity will ie conducted as a Tribunal
rulemaking procee(iing.

CONCLUSION
It is for the Congress, not the Tribunal, to determine J)ublic policy. The public
broadcasting compulsory license may present policy considerations in areas beyond

sLetter of Carol F. Smikin to Tad Crawford, counsel for the Graphic Artists Guild, Dec. 14, 197 9.
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the special comgetence of the Tribunal. However, the Tribunal has been given a
broad mandate by the Congress. In the words of the House Report 94-1476, its task
is “to consider both the general public interest in encouraging the wth and
development of public broadcasting, and the ‘promotion of science andgl:;ie useful
arts’ through the encouragement of musical and artistic creation.” On the basis of
its review of the experience with Section 118, the Tribunal concludes that the
compulsory license is not necessary for the efficient operation of public broadcasting
and thus constitutes an inappropriate interference with the traditional functioning
of the copyright system and the artistic and economic freedom of those creators
whose works are subject to its provisions.

The copyright system can asvance the constitutional objectives only if the exclu-
sive rights of authors and copyright proprietors are preserved. Reasonable excep-
tions to these exclusive rights are justified when necessary to promote public policy.
the Tribunal believes that those engaged in communications should be particularly
sensitive toward the intervention of the Federal Government in the absence of
compelling need. ’

The Register of Copyrights advised the Congress in 1975 that the pro d public
broadcasting compulsory license was not “justified or necessary.” ¢ The Tribunal
believes that the experience of the intervening years confirms the correctness of the
Register’s position. It is therefore the recommendation of the Tribunal that the
Congress reconsider the public broadcasting compulsory license at an appropriate
time.

APPENDIX B

ANNuUAL REPORT OF THE CoPYRIGHT RovyALTY TRIBUNAL FOR THE FiscAL YEAR
ENDING SEPTEMBER 30, 1980

THE COPYRIGHT ROYALTY TRIBUNAL CREATION AND MEMBERSHIP

The Copyright Royalty Tribunal (Tribunal) was created by § 801(a) of Public Law
94-553, the General Revision of the Copyright Law of 1976, and is composed of five
commissioners appointed by the President with the advice and consent of the
Senate. The commissioners are: Thomas C. Brennan of New Jersey; Douglas E,
Coulter of New Hampshire; Mary Lou Burg of Wisconsin; Clarence L. James, Jr. of
Ohio; and Frances Garcia of Texas.

STATUTORY RESPONSIBILITIES

The Tribunal’s statutory responsibilities are:

(a) To make determinations concerning copyright royalty rates in the areas of
cable television covered by 17 U.S.C. 111.

(b) To make determinations concerning copyright royalty rates for phonorecords
(17 U.S.C. 115) and for coin-operated phonorecord players (jukeboxes) (17 U.S.C. 116).

(c) To establish and later make determinations concerning royalty rates and terms
for non-commercial broadcasting (17 U.S.C. 118).

GENERAL ADMINISTRATION

The only staff of the Tribunal is a personal assistant to each commissioner. The
legislative history of the Copyright Act reflects the intention that the Tribunal
remain a small independent agency in which the commissioners perform all profes-
sional responsibilities themselves.

FISCAL YEAR 1980

Cable distribution proceeding

17 US.C. 111(dX5XB) requires the Tribunal after the first day of August to
determine whether a controversy exists concerning the distribution of cable royalty
fees deposited by cable systems with the Copyright Office. Upon determination that
a controversy exists, 17 U.S.C. 804(d) requires the Chairman of the Tribunal to
publish in the Federal Register a notice announcing the commencement of distribu-
tion proceedings. .

In a public meeting on September 6, 1979, after giving claimants the opportunity
to appear and present arguments, the Tribunal determined that a controversy did
exist concerning the distribution of cable royalty fees. A distribution proceeding was
instituted by a public notice issued September 12, 1979 (44 FR 53099).

Letter of Register of Copyrights to Senator John L. McClellan, Jan. 31, 1975.
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Therefore as of September 12, 1979 the Tribunal announced that a controversy
concerning the distribution of cable royalty fees did exist for the period January 1
through June 30, 1978 and for the period July 1 through December 31, 1978, and
that distribution proceedings had commenced.

Filing of claims

The Tribunal in an advance Notice of Proposed Rulemaking, published February
14, 1978 (43 FR 6263), invited comments concerning the filing of claims to royalty
fees for secondary transmissions by cable systems, pursuant to 17 U.S.C. 111(dX5XA).

In the Federal Register of May 5, 1978 (43 FR 19423) the Tribunal announced that
consideration was being given to a proposed rule which would prescribe require-
ments whereby persons claiming to be entitled to compulsory license copyright fees
for secondary transmissions by cable systems shall file claims with the Tribunal.
The proposed rule prescribed the content and time of filing such claims.

The comments and reply comments filed with the Tribunal reflected a difference
of opinion among representatives of copyright owners who were likely to be major
claimants as to whether the copyright statute requires filings in July 1978 for
claims to royalty fees for secondary transmissions during the period January 1
through June 30, 1978. Certain comments filed maintained that the copyright stat-
ute requires filings every July, including July 1978. Other comments suggested the
claims be filed in July of 1979 in view of the regulations adopted by the Copyright
Office as to the filing of statements of account by cable operators.

The proposed rule required all copyright owners who wished to share in the
distribution of royalty fees for secondary transmissions by cable systems during the
first six months of 1978 to file claims with the Tribunal during the month of July
1978. The proposed rule required only a minimum filing of a claim in July 1978
with a requirement that the filing be supplemented in %u]y 1979, after copyright
owners had an opportunity to examine the statements of account filed by cable
operators in the Copyright Office. The final rule was published in the Federal
Register June 6, 1978 (43 FR 24528).

Fixation of copyrighted works

The Tribunal in an initial advisory letter of January 31, 1978 stated that partici-
pation in the royalty distribution proceedings did not require copyright owners to
preserve and submit simultaneous fixations of live transmissions. In a subsequent
advisory letter of November 27, 1978 the Tribuna!l responded to an inquiry on behalf
of a television station questioning whether the use of an audio-video logger for
recording a work simultaneously with its transmission complied with the require-
ments of the Copyright Act and the regulations of the Tribunal. The television
station was informed that the use of such a device did meet the requirements of the
Copyright Act and the regulations of the Tribunal.

n the Federal Register of July 28, 1978 (43 FR 32825) the Tribunal issued a
proposed rule with respect to Proof of Fixation of Copyrighted Works. The proposed
rule established the policy and procedures of the Triﬁmal concerning the submis-
sion to the Tribunal during proceedings for the distribution of cable royalty fees of
evidence of the fixation of works in a tangible medium as required by Section 102(a)
of the Copyright Act. Under this proposed rule, the filing of tangible fixations would
not be required, and controversies concerning the fixation of works would be re-
solved on the basis of other appropriate evidence.

In the Federal Register of gept,ember 11, 1978 (43 FR 40225) the final rule with
respect to proof of fixation of copyright works was published.

Amendment of claim rules

A notice of proposed rulemaking appeared in the Federal Register of April 4, 1979
(44 FR 20220). This notice was to inform the public that the Tribunal was proposing
to supplement the rule issued June 6, 1978 (43 FR 24528) pursuant to 17 U.S.C.
111(dX5XA) which stated the filing requirements for those claiming to be entitled to
compulsory license copyright fees for secondary transmissions by cable systems. In
that rule for a claim to be valid it was required to contain the name of the claimant,
the address, a general description of the copyrighted works transmitted, and an
identification of at least one transmission. The proposed rule, in addition, would
require the percentage or dollar figure of the license fees the claimant feels entitled
to, and a justification for that amount. This rule would apply to both the 1979 filing
and, as a surp]ement, to the July 1978 filing. The proposed rule also frovided that
the Tribunal prior to the distribution of royalti fees, shall deduct all costs which
would not have been incurred by the Tribunal but for the distribution proceeding.

An amended version of the proposed rule was adopted and published in the
Federal Register of May 23, 1979 (44 FR 29892).
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Structure of proceeding

The Tribunal in its order of September 12, 1979 (44 FR 53099) also directed
claimants, or their duly authorized representatives, to submit proposals on the
structure and procedures of the distribution proceedings to the Tribunal no later
than October 1, 1979. A pre-hearing conference of claimants was held on October 11,
1979 to discuss the structure and procedures of the proceeding.

After receipt of the proposals and consideration of the claimants’ statements
during the pre-hearing conference, the Tribunal requested further memoranda or
briefs on the following issues: (a) Concerning the issue of the Broadcast day as a
copyright compilation; (b) concerning the issue of programming of which a broadcast
station is an exclusive licensee; (c) concerning the objections raised as to the stand-
ing of certain or all sports claimants; (d) concerning any other question of copyright
ownership as it affects a claim or right to any of tﬁe cable television royalties
Federal Register of October 17, 1979 (44 FR 59930). The Tribunal deemed these to be

“threshold issues” which necessarxly had to be resolved before the hearings com-
menced. These submissions were to be received by the Tribunal no later than
November 15, 1979; reply comments no later than November 28, 1979. Oral argu-
g:élts b(:en 6the above issues commenced on December 5, 1979 and continued on

ember

Scope of claims

In the Federal Register of October 22, 1979 (44 FR 60726) the Tribunal published a
final rule with respect to filing of claims to cable royalty fees. This rule amended 37
CFR, Chapter 111, Part 302, §§302.2 and 302.6 by providing that the Tribunal shall
accept as a valid claim all claims filed prior to July 31, 1979 and further that said
claims will cover the full calendar year of 1978.

Pre-hearing memoranda

In the Federal Register of December 19, 1979 (44 FR 75201) the Tribunal issued an
order calling for pre-hearing memoranda on the submission of evidence and other
hearing procedures regarding the conduct of this proceeding. The Tribunal indicated
that these memoranda should be filed in accordance with the following:

(a) The Copyright Act does not provide for the payment of cable royalty fees to
broadcaster claimants for the secondary transmission of the broadcast day as a
compilation.

(b) The Copyright Act does not provide for the payment of cable royalty fees to
broadcaster claimants who have acquired rights to syndicated programming in a
market, which rights are exclusive against other broa casters in that market, when
the syndlcated programmmg is included in distant broadcasts which are retransmit-
ted into the broadcaster’s market.

(c) The Copyright Act provides for the distribution of cable royalty fees to per-
forming rights organizations.

(d) The Copyright Act provides that cable royalty fees awarded for secondary
transmission of certain sporting events shall be distributed to the sports claimants
except when contractual arrangements specifically provide that such royalty shall
be distributed to broadcaster claimants.

This order was the subject of a Petition for Review, No. 80-1076, filed by the
National Association of Broadcasters (NAB) on January 17, 1980 in the United
States Court of Appeals for the District of Columbia Circuit. The Petition for Review
was challenged by motions to dismiss, filed on behalf of the Tribunal, Program
Syndicators, Joint Sports Claimants, and ASCAP. The Court by per curiam order
dated April 21, 1980 dismissed the petition on the basis that the “matter is not ripe
for judicial review.”

This order was the subject also of an “Application for Stay and Continuance” filed
by NAB with the Tribunal on January 18, 1980.

The Tribunal issued an order on January 29, 1980 in which it denied NAB’s
application for a stay and a continuance.

Evidentiary proceeding

The Tribunal’s December 19, 1979 order (44 FR 75201) requesting memoranda on
presentation of evidence and conduct of the hearing brought responses from all
categories of claimants. These matters were considered at a pre-hearing conference
held on February 14, 1980.

On February 14, 1980 after hearing the views of claimants, the Tribunal ruled
that the current cable distribution proceeding would be conducted in two phases.
Phase I would determine the allocation of cable royalties to specific groups of
claimants. Phase II would allocate royalties to individual claimants within each

group.
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Phase I of the evidentiary hearing began on March 31, 1980 and continued over a
period of 13 days, concluding May 6, 1980.

On May 7, 1980 the Tribunal issued an order governing the schedule for further
proceedings which provided that:

(a) Claimants who were precluded from submitting evidence on claims excluded
by the Tribunal’s order of December 19, 1979 were required to submit a written
direct case on such matters by May 19, 1980 and hearings on such claims were
scheduled for May 22 and 23, 1980.

(b) On May 23 interested parties were to submit briefs on legal issues arising from
the situation of those categories of claimants not fully represented by its total
number of eligible claimants (“unclaimed funds”).

(c) Rebuttal testimony consisting of a list of witnesses and a concise statement of
their testimony were to be filed on May 23, 1980 and hearings on rebuttal testimony
were to commence on May 27, 1980.

(d) All joint claimants were required to file on June 6, 1980 information concern-
ing the allocation of total shares to individual claimants and/or the matters that
will require consideration by the Tribunal in Phase II of the proceeding.

Pursuant to the Tribunal's order, NAB presented its direct case with respect to its
claims based on compilation, exclusivity and sports programs. Hearings on these
claims were held on May 22 and 23, 1980 at which time the record was closed with
respect to such claims.

Briefs were filed on May 23, 1980 by several parties setting forth their respective
positions concerning unclaimed funds.

On May 23, 1980 Program Syndicators, Joint Sports Claimants and NAB filed
their rebuttal cases. Hearings were held on these presentations on May 27, 28 and
29, 1980 after which the record in Phase I of these proceedings was closed. The
}rilbu’?nalggérected the parties to file proposed findings of fact and conclusions on

uly 7, 1980.

In order to permit the Tribunal to proceed to Phase II of this proceeding, the
Tribunal published a summary statement of its Phase I determinations in the
Federal Register of July 30, 1980 (45 FR 50621).

The Tribunal also announced in this statement that Phase II of the proceeding
would commence on August 18, 1980 and would continue on such subsequent days
as were necessary. This date was subsequently delayed to August 19, 1980.

In preparation for Phase II the Tribunal in its order of May 7, 1980 directed joint
claimants to advise the Tribunal of the status of arrangements for voluntary agree-
ments for distribution of royalty fees among the members of a joint claim. On the
basis of the replies of this order, it was the understanding of the Tribunal that there
were no Phase II issues involving the distribution of royalty fees among the Joint
Sports Claimants, the National Collegiate Athletic Association, the Public Broad-
casting Service, National Public Radio and among the commercial television sta-
tions represented by the National Association of Broadcasters.

There were pending before the Tribunal a number of claims filed by copyright
owners who were not associated with a joint claim or joint representation before the
Tribunal. These claimants were ordered to submit not later than August 15, 1980,
any entitlement justification which they wished to have considered by the Tribunal
in the determintion of their share of the royalty fees. Phase II hearings concluded
on August 21, 1980. The final determination in the 1978 Cable Royalty Distribution
Determination was published on September 23, 1980 (44 FR 63026).

Coin-operated phonorecord players: Royalty adjustment proceeding

17 U.S.C. § 804(a)l provides that the Copyright Royalty Tribunal shall publish a
notice in the Federal Register on January 1, 1980 of the commencement of proceed-
ings concerning the adjustment of royalty rates for coin-operated phonorecord play-
ers as provided in section 116. It is further provided that the Tribunal shall render
its final decisions in this proceeding within one year from the date of such publica-
tion. Pursuant to statute the notice was issued (45 FR 62).

The Amusement and Music Operators (AMOA) and the three principal music
performing rights societies—American Society of Authors, Composers, and Publish-
ers (ASCAP); Broadcast Music, Inc. (BMI); and SESAC, Inc. responded to the Tribu-
nal’s notice of January 2, 1980. i

On February 13 in the offices of the Tribunal a meeting was held with all
interested parties for the purpose to discuss the economic survey to be conducted by
the AMOA and to make recommendations on the nature of the information solicit-
ed. The Tribunal and the performing rights societies offered suggestions to be
included in the survey but were informed by the AMOA that the questionnaires for
the survey had already been mailed. Therefore the meeting did not serve the
purpose for which it was originally intended.
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The Tribunal conducted public hearings to receive testimony on the adjustments
of royalty rates as provided in section 116 on April 2, 3, 4, 21, and 22. Rebuttal was
heard on May 16 and 19, 1980. In addition to the material presented at these
hearings, the Tribunal received additional written statements and documentary
evidence submitted in accordance with the rules of the Tribunal. The parties were
directed by the Tribunal to file proposed findings of fact and conclusions of law on
September 16, 1980. At the end of fiscal 1980, no final determination had been
rendered by the Tribunal.

Compulsory license for secondary transmission by cable systems: Royalty adjustment
proceeding

The Tribunal instituted these proceedings by a public notice issued January 1,
1980 (45 FR 63). This notice was given pursuant to 17 U.S.C. § 804(aX1) which
re%uires that the Tribunal conduct a proceeding in 1980 in accordance with 17
U.S.C. § 801(bX2XA) and (D) concerning the adjustment of royalty rates and gross
receigts limitations established in 17 U.S.C. 111 pertaining to secondary transmis-
sion by cable systems.

Section 801(bX2)A) and (D) authorizes the Tribunal to make determinations solely
in accordance with the following provisions:

The rates established by section 111(d}2)(B) may be adjusted to reflect (i) national
monetary inflation or deflation or (ii) changes in the average rates charged cable
subscribers for the basic service of providing secondary transmissions to maintain
the real constant dollar level of the royalty fee per subscriber which existed as of
the date of enactment of this Act;

The gross receipts limitations established by section 111(d}2XC) and (D) shall be
adjusted to reflect national monetary inflation or deflation or changes in the aver-
age rates charged cable system subscribers for the basic service of providing second-
ary transmissions to maintain the real constant dollar value of the exemption
provided by such section.

In order to establish the necessary factual information with respect to this pro-
ceeding, the Tribunal developed a cable system questionnaire which requested cable
operators to list their monthly first-set subscriber rates as of October 19, 1976 and
April 1, 1980. In addition, the questionnaire requested information on whether the
responding cable system was subject to rate regulation and, if so, the extent to
which rate increases had been denied by regulatory authorities. The Tirbunal
accorded Motion Picture Association of American, National Cable Television Associ-
ation and Community Antenna Television Association the opportunity to review the
questionnaire and to suggest additional questions. The questionnaire was then sent
to all cable systems that had filed a statement of account with the Copyright Office
and the Tribunal received, 2,251 replies.

Pursuant to the Tirbunal’s Notice, a statement on jurisdiction and legal questions
was filed on May 1, 1980, by National Cable Television Association (NCTA). Econom-
ic and other studies were filed with the Tribunal on May 19, 1980, by NCTA and
Copyright Owners, and each of these parties filed replies on June 2, 1980. No other
parties responded to the Tribunal’s Notice.

Hearings were conducted by the Tribunal on September 29 through October 6,
1980, at which time Copyright Owners and NCTA presented their cases through
their respetive witnesses. The proceeding was in process at the end of the fiscal
year.

Compulsory license for making and distributing phonorecords: Royalty adjustment
proceedings

The Tribunal’s Notice of January 1, 1980 (45 FR 63) announced that the current
proceeding would be conducted in accordance with the Tribunal’s Rules of Proce-
dure. The Tribunal directed parties to submit motions concerning jurisdictional or
legal questions by March 3, 1980, and reply comments by March 20, 1980. The
Tribunal further directed that economic or other studies be prepared in accordance
with the Tribunal’s Rules of Procedure, and scheduled submission of such studies by
April 1, 1980, Finally, the Tribunal scheduled an evidentiary hearing to commence
on April 28, 1980.

In accordance with the Tribunal’s Notice, NMPA and AGAC independently filed
papers on March 3, 1980 describing the Tribunal’s authority to express the statutory
rate as a percentage of the price of phonorecords, or, alternatively, to index a flat
cent royalty, determined de novo, to changes in the cost of living.

On March 25, 1980 the Tribunal convened to hear oral argument on the jurisdic-
tional issue. NMPA, AGAC and RIAA appeared. At the conference’s close, the
Chairman announced postponenment of submission of economic and other studies to
April 7, and of commencement of the evidentiary hearing to May 6.
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On March 27, 1980, the Tribunal denied RIAA’s motion to declare “that any
adjustment of the royalty rate established in 17 U.S.C. § 115 (mechanical royalty) to
provide for the fixing of the royalty rate as a percentage of the price of the
phonorecord is beyond the jurisdiction of the Tribunal.” The Tribunal further ruled
to take and consider evidence on proposed percentage formulas for the mechanical
royalty rate.

In accordance with the Tribunal’s directives, NMPA, AGAC, and RIAA submitted
economic and other studies on April 7, 1980. The evidentiary hearings commenced
and at the end of fiscal 1980 the hearings were still in process.

Cost-of-living adjustment for noncommercial broadcasting

In its final rule of June 8, 1979 (43 FR 25068) announcing the terms and rates of
royalty payments to be paid by noncommercial broadcasting for the use of certain
copyrighted works, the Tribunal included a provision that on the first of August of
each year, the Tribunal shall publish in the Federal Register a notice of the annual
change in the cost of living, as determined by the Consumer Price Index. Such a
notice was published on August 1, 1980 and the schedule of noncommercial broad-
casting royalty rates was accordingly revised (44 FR 51197-8).

Distribution of jukebox royalties

Pursuant to 17 U.S.C. § 116(c) the Tribunal was advised by the performing rights
societies that a controversy did not exist as to the distribution of the 1978 royalty
fund. Pursuant to said section distribution was made in pro rata shares as the
performing right societies stipulated among themselves.

Study in audio home taping

The Tribunal in November, 1979 published the results of the first United States
official survey of consumer practices and attitudes concerning the home taping of
audio works. This survey was conducted as part of the Tribunal’s examination of the
copyright implications of the use of taping machines utilizing copyright materials.

The release of the survey was accompanied by a report of the Tribunal’'s Home
Taping Committee which stated:

“In addition to further refinement and development of the subjects explored in
the survey (including appropriate projections from the data), a number of other
areas must be examined before any valid conclusions may be reached or policy
recommendations formulated. Among these subjects would be examination of the
trends in the sale of blank tape, consideration of the sales volume, prices and
revenues of the prerecorded music industry, the impact of home taping on the
creation and production of new product, the status of technological developments,
which could alter the ability to engage in home taping, and economic and popula-
tion trends which could influence the extent of personal taping.”

Report of the Tribunal on the use of certain copyrighted workd by noncommercial
broadcasting

The Tribunal in January, 1980 transmitted to the Judiciary Committees of the
United States Senate and House of Representatives its report and recommendations
on the “Use of Certain Copyrighted Works in Connection With Noncommercial
Broadcasting.” This report was presented in accordance with 37 CFR 304.14, the
Tribunal’s regulation adopted at the conclusion of its 1978 public broadcasting
proceeding.

The Tribunal’s report reviewed the necessity for a public broadcasting copyright
compulsory license for the performance of nondramatic musical works, the record-
ing of nondramatic performances and displays of musical works, and the use of
published pictorial, graphic and sculptural works. The report also considered the
Tribunal’s regulations concerning the record keeping and reporting by public broad-
casting of the use of copyrighted materials subject to the statutory compulsory
license found in 17 U.S.C. 118.

The Tribunal concluded that “on the basis of its review of the experience with
Section 118, the Tribunal concludes that the compulsory license is not necessary for
the efficient operation of public broadcasting and thus constitutes an inappropriate
interference with the traditional functioning of the copyright system and the artis-
tic and economic freedom of those creators whose works are subject to its provi-
sions.” The Tribunal recommended that “the Congress reconsider the public broad-
casting compulsory license at an appropriate time.”
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EXPENDITURES AND FISCAL STATEMENT OF ACCOUNT

Financial highlights of the Copyright Royalty Tribunal’s third fiscal year of

operations
AMOUNT QlIOLEEA ...t e re v et e ren e e e aereene $471,000
Obligated..........c.cooueene . 461,196
Unobligated allotment 9,804

The major expenditures were for administration, with the largest bemg for sala-
ries and personnel benefits ($378,991), and rental space ($23,606). The three major
hearings held by the Tribunal this fiscal year resulted in an increase in cost of
hearings (329,230).

Following is the detailed fiscal statement of account:

COPYRIGHT ROYALTY TRIBUNAL STATEMENT OF ACCOUNT, FOR THE YEAR ENDING SEPTEMBER 30,

1980
Amounts
Name e ——
Allotted Obligated

Salaries and compensation . $353,000  $350,993
Personnel benefits 28,300 21,997
Trave! and transportation of persons. 2,800 1,796
Postage 1,200 1,199
Locaf telephone 2,400 2,398
Long distance telephone 800 800
Rental of equipment 2,000 1,920
Rental of space 23,700 23,606
Printing, forms 4,900 1,926
QOther services, miscellaneous 1,000 480
Services of other agencies 16,000 15,995
Repair of equipment 500 432
Grievance and arbitration services 32,000 29,231
Office supplies 1,400 1,825
Books and library materials 1,000 998
Total 471,000 461,196

THE IMPLEMENTATION OF THE GOVERNMENT AND THE SUNSHINE ACT

The Government in the Sunshine Act requires each agency subject to the Act to
report annually to the Congress regarding its compliance with the provisions of the
Act. In assembling and organizing the required information, the Tribunal has
followed the format and procedure requested by Senator Lawton Chiles, Chairman
of the Senate Subcommittee on Federal Spending Practices and Open Government.

3-5. During fiscal year 1980, the Tribunal held 79 meetings. During fiscal year
1980, no meetings in whole or in part were closed to the public. On one or more
occasions, drafts of correspondence prepared by the Chairman or other Commission-
ers have been circulated to Commissioners for review. However, such correspond-
ence does not constitute official action of the agency. Given the smallness of the
agency, we have held no wholly or partially closed meetings.

6. Since its establishment, the Tribunal has never utilized notational voting in the
consideration or adoption of agency rules, other final actions, or in reaching the
final determinations described in the Coyyright Act (P.L. 94- 533) As stated above,
on one or more occasions, drafts of correspondence prepared by the Chairman or
other Commissioners have been circulated to Commissioners for review. However,
such correspondence does not constitute official action of the agency.

7. The Tribunal has no permanent professional staff and consequently there are
no staff papers to be made avallable to the public. Section 301.12(c) of the Tribunal’s
Rules of Procedures provides, “Reasonable access for news media will be provided at
all public sessions provided that it does not interfere with the comfort of Commis-
sioners, staff, or witnesses. Cameras will be admitted only on the authorization of
the Chalrman and no w1tness may be photographed or have his testimony recorded
for broadcast if he objects.” Since its establishment, the Tribunal has not in practice
precluded the use of cameras or recording devices.
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8. Three methods of notifying the public of agency meetings have been utilized:

A. Publication of hearing notice in the Federal Register.

B. Informal personal notification of persons known to have an interest in a
particular subject matter.

C. Use of the trade press to bring the proceedings of the Tribunal to the attention
of persons not likely to read the Federal Register.

The policy of the Tribunal has been to provide at least thirty days notice of the
commencement of any proceedings, other than proceedings limited to the internal
operations of the agency.

9. As stated earlier, the agency is small and all meetings have been open. This
question, is therefore, not applicable.

10-11. The Tribunal’s procedure for releasing transcripts, recordings, or minutes
of closed meetings, is established in Section 301.15 of the Rules of Procedure which
provides “(a) All meetings closed to the public shall be subject to either a complete
transcript or, in the case of §301.13 (i) and at the Tribunal’s discretion, detailed
minutes. Detailed minutes shall describe all matters discussed, identify all docu-
ments considered, summarize action taken as well as the reasons for it, and record
all rollcall votes as well as any views expressed’ and ‘‘(b) Such transcripts or
minutes shall be kept by the Tri%unal for 2 years or 1 year after the conclusion of
ther proceedings, whichever is later. Any portion of transcripts of meetings which
the Chairman does not feel is exempt from disclosure under § 301.13 will ordinarily
be available to the public within 20 working days of the meeting. Transcripts or
minutes of closed meetings will be reviewed by the Chairman at the end of each
calendar year and if he feels they may at that time be disclosed, he will resubmit
the question to the Tribunal to gain authorization for their disclosure.” Since the
Tribunal has never closed a meeting to the public, the Tribunal has not had any
occasion to implement this language or further adopt procedures pertaining to the
closing of meetings.

12. As we have held no closed meetings, there have been no complaints, formal or
informal, of our Sunshine procedures.

13. Section 301.17 of the Tribunal’s Rules of Procedure on ex parte communication
reads as follows: ‘(a) No person not employed by the Tribunal and no employee of
the Tribunal who performs any investigative function in connection with a Tribunal
proceeding shall communicate, directly or indirectly, with any member of the Tribu-
nal or with any employee involved in the decisions of the proceeding, with respect
to the merits of any proceeding before the Tribunal or of a factually related
proceeding” and “(b) No member of the Tribunal and no employee involved in the
decision of a proceeding shall communicate, directly or indirectly, with any person
not employed by the Tribunal or with any employee of the Tribunal who performs
an investigative function in connection with the proceeding, with respect to the
merit of any proceeding before the Tribunal or of a factually related proceeding.”

SUNSHINE ACT MEETINGS

Meetings and date(s)
Jukebox, CRT budget, rules, etc., November 9, 1978.
Cable Royaltg Fees, May 18, 1979.
Claims to Cable Royalty Fees, September 6, 1979.
Cable Royalty Proceedings, October 11, 1979,
Cable & Jukebox Distribution, December 5 and 6, 1979.
Cable royalty distribution proceeding
February 15.
March 31.
April 8, 9, 10, 24, 25, 28, 29, 30.
May 1, 2, 5, 6, 22, 23, 27, 28, 29.
August 19, 20, 21.

Coin-operated phonorecord players: royalty adjustment proceeding (jukebox)
March 28.
April 2, 3, 4, 21, 22.
May 16, 19.

Compulsory license for making and distributing phonorecords: royalty adjustment
proceeding (mechanical)
March 10, 25.
April 23.
May 7, 8, 13, 14, 15, 20, 21.
June 3, 4, 5, 10, 11, 12, 17, 18, 19, 24, 25, 26.
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July 1, 2, 3, 8,9, 10, 15, 18, 17, 18, 22, 23, 24, 29, 30, 31.
August 1, 5, 6.

Compulsory license for secondary transmissions by cable systems: royalty adjustment
proceeding
September 29, 30.

AprpPENDIX C

CoPYRIGHT OWNERS PROPOSAL FOR A SYSTEM-BY-SYSTEM RATE FOR CABLE

77. A semiannual cost of living revision, in connection with the system-by-system
adjustment procedure discussed below, would place only a minimaf’ administrative
burden upon the Tribunal. Section 304.10 of the Tribunal’s rules requires it to
publish each year in the Federal Register a notice of the change in the cost of living
as measured by the CPI for use by non-commercial broadcasters in computing their
royalty payments. The information needed to compute this change is easily obtained
from the Bureau of Labor Statistics of the Department of Labor. The same proce-
dure could be used by the Tribunal to advise cable systems of changes in the CPI to
be applied to their royalty payments. This notice could also be provided to cable
systems by the Copyright Office along with its routine distribution of statement of
account forms.

78. In order to insure that the royalty rate adjustment is fair to individual cable
systems as well as to copyright owners, a system-by-system rate adjustment should
be required rather than an across-the-board industry adjustment. An industry-wide
adjustment would unfairly penalize those cable systems that have maintained their
subscriber rates at a real constant dollar level. On the other hand, systems that
have not increased their subscriber rates along with inflation, for whatever reason,
would pay less than their fair share. The record indicates that larger, newer cable
systems might be able to significantly reduce the level of their royalty payments
under the current payment procedure by offering multiple tiered packages at low
rates. This reduction would have to be made up for, at least in part, by smaller,
older systems that employ more traditional marketing techniques. Such inequities
would be eliminated under a system-by-system adjustment.

79. A system-by-system approach would also minimize the administrative burdens
placed upon the Tribunal. An industry-wide adjustment would require the Tribunal
to publish, in addition to the CPI increase, a factor establishing the average sub-
scriber rate increase since the preceding adjustment. This determination would
require periodic surveys such as the one conducted this year by the Tribunal. Also,
a substantial lag time between when cable systems reported this data and when it
could be used in a royalty rate adjustment would be inherent in any industry-wide
procedure. These problems would not be encountered under a system-by-system
approach, because each individual system would use its own particular subscriber
rate increases or decreases in computing its royalty rate adjustment. Newer systems
that did not have a 1976 subscriber rate woulciy use the average 1976 subscriber rate
for DSE systems of $6.60 as their base rate. Each cable system would simply
determine the change in its average subscriber rate since October, 1976, and com-

are that change with the inflation change reported by the Tribunal. Thus, both
airness and efficiency favor an adjustment of each cable system’s royalty rate,
based upon the particular subscriber rate history of that system, to maintain the
real constant dollar value of each system’s royalty payment.

80. A system-by-system royalty rate adjustment is fully consistent with the statute
and within the Tribunal's rate adjustment authority. Such an adjustment would
reflect (i) national monetary inflation or deflation and (ii) changes in the average
rates charged cable subscribers. Moreover, it would maintain precisely the real
constant dollar level of the royalty fee per subscriber which existed as of the date of
enactment of the Act. Whereas the wording of the statute might also support an
industry-wide royalty rate adjustment, it certainly does not preclude a system-by-
system adjustment if such an adjustment would be more fair, more efficient and
would more appropriately accomplish the statutory purpose.

B. Gross receipts adjustment

81. The Tribunal is required to adjust the gross receipts limitations established by
section 111(dX2XC) and (D) to reflect national monetary inflation or deflation or
changes in the average rates charged cable system subscribers for the basic service
of providing secondary transmissions to maintain the real constant dollar value to
the exemption provided by the Act. (17 U.S.C. § 801(bX2XD).) The purpose of this
adjustment is to insure that systems of the size entitled to the exemptions in 1976
continue to be so entitled.
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82. Neither party in this proceeding argues that the adjustment to be made here
should reflect both the inflation factor and the subscriber rate factor. Copyright
Owners propose that the adjustment reflect only subscriber rate changes. NCTA
contends that only the inflation factor should be considered. Both parties agree that
the purpose of this adjustment is to maintain the value of the small system exemp-
tions.

83. The record clearly supports the view of Copyright Owners that the small
system adjustment shou{d reflect only changes in subscriber rates. As illustrated in
Copyright Owners Exhibit R-6, application of the inflation factor would increase the
val]ile of the gross receipts limitations for those systems that have not increased
their subscriber rates up to the rate of inflation. Thus, systems of the same size that
were not entitled to the exemptions in 1976 might be so entitled in 1981 if the
limitations were increased by the inflation factor. If the subscriber rate factor is
applied, such windfalls will not occur. Small cable system which have increased
their subscriber rates will benefit to the extent that the exemption brackets will
increase to the same degree in order to maintain the value of the exemption.
Systems which have previously qualified for the exemptions will change their status
only by virtue of increasing their number of subscribers, regardless of the rate of
inflation. Thus, consistent with the purposes of the statute, the gross receipts
limitations should be adjusted according to changes in subscriber rates as recom-
mended by Copyright Owners.

84. Fairness and administrative ease also require semiannual adjustment to the
gross receipts limitations on a system-by-system basis. Small cable systems ought
not be denied their exemption because they have increased their subscriber rates
due to inflation during the period until the next adjustment proceeding. Thus, an
adjustment should be made for each semiannual accounting period to assure that
systems of the same size continue to be entitled to the exemptions. Such semiannual
adjustments can be made simply and efficiently by using a system-by-system ap-
proach whereby each cable system can compute new gross receipts limitations based
upon the change in that system’s subscriger rates since October, 1976. For new
systems, the base rate of $6.60 used to compute the royalty rate adjustment should
be used to calculate new gross receipts limitations. This procedure is fully consistent
with the statute and makes use of the same calculations to be made in adjusting
each system’s royalty rate.

APPENDIX D

THE UNITED STATES TRADEMARK ASSOCIATION,
New York, N.Y., February 27, 1981.

Hon. RoBERT W. KASTENMEIER,
Chairman, Subcommittee on Courts, House Judiciary Committee,
Rayburn House Office Building, Washington, D.C.

Dear MR. CHAIRMAN: The United States Trademark Association is pleased to
learn of your decision to hold oversight hearings on the operations of the Patent
and Trademark Office on March 4.

In large measure, the Association’s past support for an independent PTO has been
the disarray of affairs within the entire PTO and particularly the lack of Commerce
Department support for an effective trademark system. The effects of your commit-
tee’s interest and focus on improving this situation has and we are certain will
continue to have a dramatic effect upon the overall economy from both a consumer
and producer perspective.

As we understand it, this hearing on the PTO will consist solely of testimony from
Acting Commissioner Rene Tegtmeyer and although we hope you would schedule
subsequent hearings at which time those from the private sector would be invited to
participate, we would like to raise a few areas of concern relative to trademark
operations we would hope your committee would address on March 4.

1. The essential problem confronting trademark owners is the time required to
obtain a federal registration. Reasonably, the period of time from filing an applica-
tion to the issuance of a registration should be from nine months to one year. Yet, it
has been estimated that in fiscal year 1981, it will take up to twice that long to
receive a “first action.” Such delays have a particularly adverse effect upon the
ability of small businesses to market new products effectively. What is being done to
speed the registration process?

2. While attributing this problem to a lack of funds may sound simplistic, it is in
large measure the root cause. From 1975 to 1980, the number of applications
received in the office has increased 50 percent. Yet, during those same years, the
funds allocated for the registration of trademarks increased only 11 percent. When



152

is it anticipated that formulation of the PTQO’s budget will reflect this dramatic
increase in activity?

3. One easily recognizable area where a lack of funds has been particularly
damaging is the printing of the Official Gazette. By law, the OG is to be printed
weekly, yet a lack of funds for this purpose has created sizable backlogs. To illus-
trate this point, during fiscal year 1980, over 16,000 new marks could not be issued
for this very reason. Thus, while 52,000 new applications were received in the
Office, only 14,000 were actually issued. What steps have and are being taken to
assure that the OG will be published on time and that backlogs now being cleared
will not recur?

4. USTA is also concerned that the real needs of the PTO have never been made
clear because those most familiar with the issues and problems have not had the
opportunity to candidly and directly deal with the Hill. Consequently, we wonder
whether the reestablishment of direct ties between the appropriate Congressional
committees and the Commissioner and Assistant Commissioners would result in
greater office efficiency.

5. Computerization of the public search room is essential. There are over one half
million marks on file and searches are becoming increasingly difficult. When is it
anticipated that this long overdue project will be completed?

6. There is a 75 percent turnover in the legal staff of the trademark office and the
time needed to train new personnel contributes dramatically to low levels of produc-
tivity. What can be done to change this pattern?

7. It can take months for new employees to receive telephones and most employ-
ees are forced to work with antiguated equipment and furniture. How can this
problem best be addressed? What is the status of the trademark office’s effort to
acquire its first word-processing equipment?

8. The third floor of Building III in Crystal City, which previously housed the
Tradémark Trial and Appeal Board (TTAB) has been laying idle for nine months
while many staff members have hardly enough space to sit down. When will the
required renovation of this space, which we understand will house trademark em-
ployees, be completed?

9. The “warehouse” where trademark files are stored demands attention. It can
take as much as six months to receive copies of files and on many occasions they
cannot be found at all due to loss and misplacement. What is being done to improve
this situation?

10. A clerical staff of adequate size and with adequate skills is a must in the
trademark office considering the quantity and technical nature of the work. Al-
though we are exceptionally pleased that the office has received the additional
examiners it needed, the shortage of clerks prohibits the communication of the
results of their work to the private sector. When the hiring freeze is lifted, are there
plans to increase the number of clerks to handle trademark matters? Has any
consideration been given to upgrading these positions so that those who are hired
will possess the minimal skills necessary to an efficiently run operation?

Again, Mr. Chairman, The United States Trademark Association commends you
for your efforts to improve the effectiveness of the PTO and we extend our willing-
ness to be of assistance in your efforts.

Sincerely yours,
RoserT D. O'BRIEN, President.

O

A\





