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ACTION:

Patent and Trademark Office Authorizations:
The Commuttee on the Judiciary was discharged
from the further consideration of H R. 4972, to au-
thorize funds for the Patent and Trademark Office
in the Department of Commerce, and the bill was
then passed, after agreeing to an amendment pro-
posed thereto, as follows

(1) Byrd (for .Leahy) Amendment No. 3689, to.
ehminate presumptions 1n defining markets - _
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, (1) the term “antitrust laws” has the
meaning given it In subsection (a) of the
. first section of the Clayton Act (15 USC
12(a)), and
. (2) the term “lntellectual property right”
means a right, title, or interest—
' {» "(A) {n subject matter patented under-title
35 of the United States Code, or
- (B) in'a work, including & mask work, pro--
fé'ected uynder title 17 ol the Unlted States”
iCode .

L 'I‘ITLE II—PATENT MIIQSQJSE DOCTRINE

-

- Ssc.' 201 Sectlon 271 of title 35, United
States Code, is amended—.- ., .,
. (1) by redesignating subsection (c) as para-
1 graph (1) of subsection (c), -1
- - (2) byhrzdes}gnatlns b::ub.t;t']ectlton (dc)‘ as
paragraph (2) of such subsection (¢), an
'APPROPRIATIONS FOR PATENT = (3) by inserting after subsectlon (c) the
. AND TRADEMARK OFFICE IN  foliowing new subsection
i THE DEPARTMENT OF .COM-""* *“(d) No patent owner otherwise entitled to
t{ MERCE °. ) relief for ln!rlngement -or contributory in- -
Mr BYRD “"Mr Prési dent, I ask fringement of a patent shall be denied relief

or deemed guilty of misuse or illegal exten-

unanumous consent that the Cominit-. sion of the patent right by reason of his or
,tee on the., Judiciary be’ dischdrged her llcensing practices or actions or inac-
from further . conslderatlon of HR. tlons relating to his or her patent, unless
4972 and that the Senate’ proceed to such practices or actions or Inactions, in-
its immediate consideration . -
* The PRESIDING OFFICER The
_bill will be stated by title * -

The assistant legislatlve clerk read’
as follows P

Abill (HR 4972) to authorize appropria-
tions for the Patent and Trademark Office

in” the Department of Commerce and for
other purposes = _«

N

practices or-actions or inactions are em-
ployed, violate the antitrust laws.” -
7 Mr: 'DECONCINI Mre Presldent “1
rlse toda.y in support of H R 4972 the
il to. reauthorize -the Patent and
Tradema.rk Office (PTO] for the years
of 1989, 1990 and 1991. The Subcom-
mittee onr Pa.tentsI (;lox:ryriahts and
YTh Trademarks; which I chalr, recognizes
e o aDING ,?,Es‘;’,ﬁ%m?v that the. PTQ is a-Very’ important
eration of the bil1?,". buieau of-the Federal Government
Therg l;eing no objection, the Senate gv?n :s%'?f,fwglrgeg’pg&{g;: t,}’.greglfleg‘;
procee € to conslder the bill ‘these improvements,” we can strength-

B

N

5’ . mm“ No 3689 ~'- . en jndividual and corporate incentives
(Purpose 'I‘o eliminate presumptxons in to invent and invest in new products in
. detming markets, and for other purposes) the United States -~

-"iMr BYRD. Mr President, I send to
the desk.an amendment on behalf of
Mr’LEAHY .. 3 NS

iThe PRESIDING OF'FICER The
amendment will be stated <

.The asslstant ~legislatlve clerk read
asiollows -

* .The Senator from West Virginia (Mr
. Byrb), for Mr LEeany, proposes an amend-
ment numbered 1 3689

‘Mr "BYRD. Mr President, I ask
unanimous consent that reading of the
~ amendment be dispensed with - ”

-~The PRESIDING OFFICER -« With-

- out objection, it is so ordered .

- "~The amendment is as follows

mAt an appropriate place, insert the follow-

13 -~ e

In brief, HR 4972-authorizes PTO
approprlatlons for-the next 3 years
The 'bill ‘also continues with the re-
porting requirements and most of the
user.fee restrlctions that Congress im-
posed on‘the PTO in the last authori-
zation. However, the bill relaxes the
prohibitions ‘of -<Public Law :89-607
. against charging any user fees for the
public.patent and trademark search
rooms and libraries at the’ PI‘O ‘Al-
though the Cominissioner still fmay
not charge for use of paper documents
or mlcrofﬂm the Commissioner may
establish' reasonable fees for public
access. to, the automated search’
system, "subject to certain limitations ,

.

view of, the circumstances in which such -~

o ——

next year and to lnvestlgate these
issues further, but we believe HR
4972 proposes reasonable guidelines
for user fees based on the information
currently available to us

I believe the PTO must- concentrate
on making all of the . automated infor-..
mation as well' as paper or microfilm”
collections of patents and trademarks
.available to-the public at the earliest
possible date? The HR, 4872 provi-
sions ‘requiring’ the PTO to keep user
*fees reasonable requiring a8 limited

amount - of , free automated System |

. access training time, and authorizing
fee -waivers in_cases of need or hard-
ship should help promote the public
interest' in the wide d!ssemlnatlon of
+PTO Information. -

.The subcommittee hopes to obtaln
more Informafion next year on the an-
ticipated level of fees for the automat-
ed system. My understanding is that
the fees will be based on the marginal

cost of providing the informationto .

the public and will not ‘include the
cost§ ‘of designing and installing, the
automated system for iise by, P:I'O ex-
aminers - -,<- 2 o o

HR 4972 also addresses issues that
have arisen relating to.money’ spent
for aitomation' For example, the bill
prohibits the use of fee.revenues to
defray‘more .than 30 percent;ofzthe
cost of automation and requires the
Commissloner of Patents and" Trade;
.marks to notlfy the House and Senate
Judiciary Committees of any proposa.ls
which would lncrease or decrease the
amount ~of a.pproprlatlons expended
for automa.tlon .

Inaddition;the bill contlnues to pro—
hibit the Commlssloner from entering
into, any. agreements ‘to exchange
1tems or services _felating to automatic
‘data_ processing _resources -However,
-the subcommittee has recelved recom-
mendations® that thls restrlctlon be
further »tightened We will also: be
looking “into this issue’in the coming
year to see.if any such changes are
needed .

H.R 4972 omits a provision of Public
Law 99-607 that'required the Commfs-
sioner to notlfy the Judiclary Commit--*
‘tees 90 days before deploying automat:
ed systéms This does not in any way
indicate a congresslonal lack of inter-..
est in the automated sSystem' -We
assumeé _that the Department of Com-

TITLE I- lNTmJECYUAL PROPERTY

SEc 101 this title may be cited as the “In-
tellectual Property Antitrust Protection Act

of 1988 *

_ PROHIBITION OF maxm- POWER PRESUMPTION
Stc. 102 In any action in which the con-
duct of an owner, licensor, licensee, or other
:xolder of an intellectual property right is al-
eged to be in violatlon of the antitrust laws

This has become:a' matter of some - merce and the PTO wiil consult with
concern” as public dissemination of Congress before making any major de-
patent and trademark information is cisions ‘on patent and:- trademark
an important mission of the PI‘O sThe search files automation .
question of how the Office can” best H.R.: 4972 is,a good bil),"and 1 _sup-
make its information-available to thé port its passage.- However, we should
public raises a number of policy issues. not assume that all ‘of its provislons

For the last several years, the PTO  will remain unchanged for "the- full 3
has been undertaking a massive ahd year authorization.’ After. our over-
expensive -automation project " This sight hearings next year, we may de-

connection with the marketing or distri-
bution of a product or service protected by
such a right, such right shall not be pre-
Sumed to define a market or to establish
Mmarket power, including economic power
and product uniqueness or distinetiveness,
. U monopoly pow er
SEc. 103 Por purposes of this title—

project has run into a number of diffi-
culties and has been critized by the
General Accounting Office- for mis-
management and cost overruns The
Senate Subcommittee on Patents,
Copyrights and Trademarks plans to
hold oversight hearings on this subject

termine that further legislation is
needed We will pay particularly close
attention to the user fee provision to
ensure that it is not abused, thereby
discouraging public access to this in-
formation. We are hopeful that the
recent changes in PTO managémeént
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and planning will bring about improve-
ments in the automation project that
will be evident by the time we hold our
hearings next year

The Patent and Trademark Office

has a very important role in our effort
to improve America’s industrial com-
petitiveness I would like to thank all
those who have taken such an interest
in this issue and have worked so close-
ly with me and my staff And I would
especlally like to thank Mary Ca-
banski of my staff for all her hard
work on this and other legislation
during the 100th Congress

The PRESIDING OFFICER The
question is on agreemng to the amend-
ment

The amendment (No 3689) was
agreed to -

The amendment was ordered to be
engrossed and the bill to be read a
third time

The b1l was read a third time and
passed

Mr BYRD Mr President, I move to
reconsider the vote by which the bill
was passed, and I move to lay that
motion on the table

The motion to lay on the table was
agreed to
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