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I n t r o d u c e d by Mr. Weicker , 

By Mr. WEICKER (for himself, 
Mr. DECONCINI, and Mr. KEN­
NEDY): 

S. 2326. A bill to authorize appropri­
ations to the Patent and Trademark 
Office in the Department of Com­
merce, and for other purposes; to the 
Committee on the Judiciary. 

AUTHORIZATION OF APPROPRIATIONS TO THE 
PATENT AND TRADEMARK OFFICE 

• Mr. WEICKER. Mr. President, I am 
today introducing along with Senators 
DECONCINI and KENNEDY, a bill to 
amend Public Law 96-517, the Univer­
sity and Small Business Patent Proce­
dure Act. I am offering this bill as a 
substitute to S. 2211, the administra­
tion's proposed amendment to Public 
Law 96-517. 

My bill differs from S. 2211 in sever­
al key respects. First, and most impor­
tantly, it guarantees that the Patent 
and Trademark Office (PTO) will give 
special consideration to our Nation's 
greatest source of innovation—Ameri­
can small businesses. 

In this time of rapidly declining pro­
ductivity, it is essential that we do ev­
erything we can to encourage inven­
tion and innovation. The University 
and Small Business Patent Procedure 
Act was passed by the last Congress 
for Just this purpose. For the first 
time in history. Congress granted 
automatic patent rights to small busi­
nesses and universities on inventions 
resulting from federally funded re­
search. At the same time, Congress au­
thorized the PTO to collect from all 
patent recipients 50 percent of the 
cost of filing, issuing and maintaining 
patents, to be used to operate the 
patent office. Prior to October 1982, 
the effective date of Public Law 96-
517, patent fees reverted to the Gener­
al Treasury. 

The administration is now proposing 
to increase patent user fees from 50 
percent to 100 percent. While user fees 
can be generally justified in this time 
of severe budgetary restraint, I believe 
the administration's approach fails to 
recognize the particular needs and cir­
cumstances of innovative small busi­
nesses, as well as those of universities 
and independent inventors. 

For example, the minimum $800 
filing and issuance fee and the mini­
mum $2,400 in maintenance fees an­
ticipated by the administration's pro­
posed change are not likely to pose 
any financial burden to large firms. 
For small firms, however, the prospect 
of a $3,200 minimum could have a se­
verely chilling effect on plans to go 
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ahead with a patent. While it is true 
that maintenance fees are not re­
quired until 3V4, 7V4, and HVfe years 
into the life of a patent, it is equally 
true that it often takes that many 
years before the marketability of a 
good idea is recognized. 

In my opinion, small inventors 
should not be forced to give up their 
claim on ideas simply because of pro­
hibitively high patent fees. 

Currently, small businesses account 
for more than half of all. inventions 
and innovations in this country. But 
we cannot reasonably expect this 
track record to continue under the ad­
ministration's plan. 

The legislation I am introducing 
today recognizes the financial hard­
ships placed upon the small or inde­
pendent inventor, particularly in these 
times of dwindling capital and rising 
interest rates. 

Under this bill, the user fees for 
small businesses, universities, and in­
dependent inventors would remain at 
50 percent. (Definition of small busi­
ness will be made by the SBA, in con­
formity with section 3 of the Small 
Business Act). In addition, while the 

, administration's bill specifies that 
patent recipients pay 100 percent user 
fees to be determined by the patent 
office, my proposal sets these fees in 
statute and requires that, with the ex­
ception of one consumer price index 
adjustment, any future increases are 
to be determined by the Congress. In 
this way, we can insure that fees do 
not increase at an unforseen and un­
predictable rate. 

My bill also contains a number of 
technical amendments to the patent 
law, which are administrative in 
nature, and are similar to those includ­
ed in S. 2211. these amendments are 
Intended to help the PTO better ad­
minister the patent and trademark 
laws. 

Mr. President, this legislation repre­
sents a significant shift in the way the 
PTO finances its operations. Under my 
proposal, over 50 percent of the PTO's 
budget will be paid by users of the 
system. However, the bill achieves this 
objective without sacrificing the abili­
ty of small inventors to protect their 
patent rights. 

Under fee proposed set forth in this 
legislation, it is anticipated that $75 
million will be required to operate the 
PTO in fiscal year 1983. This figure 
represents a $7 million increase over 
the level proposed by the administra­
tion. 

I was very impressed with Commis­
sioner Mossinghoff when he appeared' 
before my Appropriations Subcommit­
tee last week to discuss his plans for 
modernizing the PTO, and I am confi­
dent that he will help produce a first-
rate patent office, which everyone 
agrees is long overdue. 

I would like to take this opportunity 
to thank Intellectual Property 
Owners, Inc., the American Patent 
Law Association, and others for the as­
sistance they have rendered in this 

effort. I would also like to express my 
appreciation to the National Small 
Business Association, Small Business 
United and the Smaller Business Asso­
ciation of New England, for their en­
dorsement of this legislation. 

Mr. President, I ask unanimous con­
sent that the text of the bill be print­
ed in the RECORD. 

There being no objection, the bill 
was ordered to be printed in the 
RECORD, as follows: 

S.2326 
Be it enacted by the Senate and House of 

Representatives of the United States of 
America in Congress assembled, That there 
is authorized to be appropriated for the pay­
ment of salaries and necessary expenses of 
the Patent and Trademark Office to become 
available October 1, 1982, $75,086,000 and 
such additional or supplemental amounts as 
may be necessary for increases in salary, 
pay, retirement, or other employee benefits 
authorized by law. Funds available under 
this section shall be used to reduce by 50 
percent the payment of fees under section 
41(a) and (b) of title 35, United States Code, 
by Independent inventors and nonprofit or­
ganizations as defined in regulations estab­
lished by the Commissioner of Patents and 
Trademarks, and by small business concerns 
as defined in Section 3 of the Small Busi­
ness Act and by regulations established by 
the Small Business Administration. Where 
so specified and to the extent provided in an 
appropriation Act, any amount appropri­
ated pursuant to this section and, in addi­
tion, such fees as shall be collected pursuant 
to title 35, United States Code, and the 
Trademark Act of 1946, as amended (15 
U.S.C. 1051 et seq.), may remain available 
without fiscal year limitation. 

SEC. 2. Notwithstanding any other provi­
sion of law, there is authorized to be appro­
priated for the payment of salaries and ex­
penses of the Patent and Trademark Office, 
$121,461,000 for the fiscal year ending Sep­
tember 30, 1982, and such additional or sup­
plemental amounts as may be necessary for 
Increases in salary, pay, retirement, or other 
employee benefits authorized by law. 

SEC. 3. (a) Section 41(a) of title 35, United 
States Code, is amended to read as follows: 

(a) The Commissioner shall charge the 
following fees: 

1. On filing each application for an origi­
nal patent, except in design or plant cases, 
$300; in addition, on filing or on presenta­
tion at any other time, $30 for each claim In 
independent form which is in excess of 
three, $10 for each claim (whether inde­
pendent or dependent) which is in excess of 
twenty, and $100 for each application con­
taining a multiple dependent claim. For the 
purpose of computing fees, a multiple de­
pendent claim as referred to in section 112 
of this title or any claim depending there­
from shall be considered as separate de­
pendent claims In accordance with the 
number of claims to which reference is 
made. Errors in payment of the additional 
fees may be rectified in accordance with reg­
ulations of the Commissioner. 

2. For issuing each original or reissue 
patent, except in design or plant cases, $500. 

3. In design and plant cases: 
a. On filing each design application, $125. 
b. On filing each plant application, $200. 
c. On issuing each design patent, $175. 
d. On Issuing each plant patent, $250. 
4. On filing each application for the re­

issue of a patent, $300; in addition, on filing 
or on presentation at any other time, $30 
for each claim in independent form which is 
in excess of the number of independent 
claims of the original patent, and $10 for 

each claim (whether independent or de­
pendent) which is in excess of twenty and 
also in excess of the number of claims of the 
original patent. Errors in payment of the 
additional fees may be rectified in accord­
ance with regulations of the Commissioner. 

5. On filing each disclaimer, $50. 
6. On filing an appeal from the examiner 

to the Board of Appeals, $115; in addition, 
on filing a brief in support of the appeal, 
$115, and on requesting an oral hearing 
before the Board of Appeals, $100. 

7. On filing each petition for the revival of 
an abandoned application for a patent or 
for the delayed payment of the fee for issu­
ing each patent, $50. 

8. For petitions for extensions of time to 
take actions required by the Commissioner 
In an application: 

a On filing a first petition, $50. 
b. On filing a second petition, $100. 
c. On filing a third or subsequent petition, 

$200. 
(b) Section 4Kb) of title 35, United States 

Code, is amended to read as follows: 
(b) The Commissioner shall charge the 

following fees for maintaining a patent in 
force: 

1. Three years and six months after grant, 
$400. 

2. Seven years and six months after grant, 
$800. 

3. Eleven years and six months after 
grant, $1200. Unless payment of the applica­
ble maintenance fee is received in the 
Patent and Trademark Office on or before 
the date the fee is due or within a grace 
period of six months thereafter, the patent 
will expire as of the end of such grace 
period. The Commissioner may require the 
payment of a surcharge as a condition of ac­
cepting within such six-month grace period 
the late payment of an application mainte­
nance fee. No fee will be established for 
maintaining a design or plant patent in 
force." 

(c) Section 41(c) of title 35, United States 
Code, is amended to read as follows: 

"(c)(1) The Commissioner may accept the 
payment of any maintenance fee required 
by subsection (b) of this section after the 
six-month grace period if the delay is shown 
to the satisfaction of the Commissioner to 
have been unavoidable. The Commissioner 
may require the payment of a surcharge as 
a condition of accepting payment of any 
maintenance fee after the six-month grace 
period. If the Commissioner accepts pay­
ment of a maintenance fee after the six-
month grace period, the patent shall be con­
sidered as not having expired at the end of 
the grace period. 

(2) No patent, the term of which has been 
maintained as a result of the acceptance of 
a payment of a maintenance fee under this 
subsection, shall abridge or affect the right 
of any person or his successors in business 
who made, purchased or used after the six-
month grace period but prior to the accept­
ance of a maintenance fee under this sub­
section anything protected by the patent, to 
continue the use of, or to sell to others to be 
used or sold, the specific thing so made, pur­
chased or used. The court before which 
such matter is in question may provide for 
the continued manufacture, use or sale of 
the thing made, purchased or used as speci­
fied, or for the manufacture, use or sale of 
which substantial preparation was made 
after the six-month grace period but before 
the acceptance of a maintenance fee under 
this subsection, and it may also provide for 
the continued practice of any process, prac­
ticed, or for the practice of which substan­
tia] preparation was made, after the six-
month grace period but prior to the accept­
ance of a maintenance fee under this sub-
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section, to the extent and under such terms 
as the court deems equitable for the protec­
tion of investments made or business com­
menced after the six-month grace period 
but before the acceptance of a maintenance 
fee under the subsection." 

(d) Section 41(d) of title 35, United States 
Code, is amended to read as follows: 

"(d) The Commissioner will establish fees 
for all other processing, services, or materi­
als related to patents not specified above to 
recover the estimated average cost to the 
Office of such processing, services, or mate­
rials. The yearly fee for providing a library 
specified in section 13 of this title with un­
certified printed copies of the specifications 
and drawings for all patents issued In that 
year will be $50." 

(e) Section 41(f) of title 35, United States 
Code, is amended to read as follows: 

"(f) The fees established In subsections (a) 
and (b) of this section may be adjusted by 
the Commissioner on October 1, 1085 to re­
flect any fluctuations occurring in the Con­
sumer Price Index, as determined by the 
Secretary of Labor, between June 1, 1982 
and June 1, 1985. Changes of less than one 
percent may be ignored." 

(f) Subsection (a) of section 31 of the 
Trademark Act of 1946, as amended (15 
U.S.C. 1113), is amended by deleting "50" 
and Inserting in its place "100". 

(g) Section 42(c) of title 35, United States 
Code, is amended by adding the following 
sentence at the end thereof: 

"Pees available to the Commissioner 
under section 31 of the Trademark Act of 
1946. as amended (15 U.S.C. 1113), shall be 
used exclusively for the processing of trade­
mark registrations and for other services 
and materials related to trademarks.". 

SEC. 4. Section 3. (a) of title 35, United 
States Code is amended (1) by deleting the 
phrase "not more than fifteen"; and (2) by 
inserting the phrase "appointed under sec­
tion 7 of this title" immediately after the 
phrase "examiners-in-chief". 

SEC. 5. Section 111 of title 35, United 
States Code, Is amended to read as follows: 

"Application for patent shall be made, or 
authorized to be made, by the Inventor, 
except as otherwise provided in this title, in 
writing to the Commissioner. Such applica­
tion shall include: ( D a specification as pre­
scribed by section 112 of this title; (2) a 
drawing as prescribed by section 113 of this 
title; and (3) an oath by the applicant as 
prescribed by section 115 of this title. The 
application must be accompanied by the fee 
required by law. The fee and oath may be 
submitted after the specification and any 
required drawing are submitted, within such 
period and under such conditions, including 
the payment of a surcharge, as may be pre­
scribed by the Commissioner. Upon failure 
to submit the fee and oath within such pre­
scribed period, the application shall be re­
garded as abandoned, unless it is shown to 
the satisfaction of the Commissioner that 
the delay in submitting the fee and oath 
was unavoidable. The filing date of an appli­
cation shall be the date on which the speci­
fication and any required drawing are re­
ceived in the Patent and Trademark 
Office.". 

SEC. 6. (a) Section 116 of title 35, United 
States Code, is amended (1) by deleting the 
phrase "Joint Inventors" from the title and 
inserting in Its place "Inventors"; and (2) in 
the third paragraph, by deleting the phrase 
"a person is joined in an application for 
patent as joint Inventor through error, or a 
joint inventor is not included in an applica­
tion through error" and inserting in its 
place the phrase "through error a person is 
named in an application for patent as the 
inventor, or through error an inventor is 
not named in an application". 

(b) Section 256 of title 35, United States 
Code, is amended to read as follows: 
"5 256. Correction of named inventor 

"Whenever through error a person is 
named In an Issued patent as the inventor, 
or through error an inventor is not named 
In an issued patent and such error arose 
without any deceptive Intention on his part, 
the Commissioner may, on application of all 
the parties and assignees, with proof of the 
facts and such other requirements as may 
be Imposed, issue a certificate correcting 
such error. 

"The error of omitting Inventors or 
naming persons who are not Inventors shall 
not invalidate the patent In which such 
error occurred If It can be corrected as pro­
vided In this section. The court before 
which such matter is called in question may 
order correction of the patent on notice and 
hearing of all parties concerned and the 
Commissioner shall issue a certificate ac­
cordingly.". 

SEC. 7. Section 6 of title 35, United States 
Code, Is amended by deleting paragraph (d) 
thereof. 

SEC. 8. (a) Section 8(a) of the Trademark 
Act of 1946, as amended (15 U.S.C. 1058(a)), 
is amended (1) by deleting the word "still"; 
and (2) by Inserting the phrase "In com­
merce" immediately after the word "use". 

(b) Section 8(b) of the Trademark Act of 
1946, as amended (15 U.S.C. 1058(b)). is 
amended (1) by deleting the word "still"; 
and (2) by Inserting the phrase "in com­
merce" immediately after the word "use". 

SEC. 9. (a) Section 13 of the Trademark 
Act of 1946; as amended (15 U.S.C. 1063), is 
amended (1) by deleting the phrase "a veri­
fied" and inserting In its place the word 
"an"; (2) by adding the phrase "when re­
quested prior to the expiration of an exten­
sion" immediately after the word "cause"; 
and (3) by deleting the fourth sentence. 

(b) Section 14 of the Trademark Act of 
1946, as amended (15 U.S.C. 1064), is amend­
ed by deleting the word "verified". 

SEC. 10. Section 15 of the Trademark Act 
of 1946, as amended (15 U.S.C. 1065), Is 
amended by deleting the phrase "the publi­
cation" and Inserting in Its place the word 
"registration". 

SEC. 11. The first sentence of section 16 of 
the Trademark Act of 1946, as amended (15 
U.S.C. 1066), Is amended to read as follows: 

"Upon petition showing extraordinary cir­
cumstances, the Commissioner may declare 
that an interference exists when application 
is made for the registration of a mark which 
so resembles a mark previously registered 
by another, or for the registration of which 
another has previously made application, as 
to be likely when applied to the goods or 
when used in connection with the services 
of the applicant to cause confusion or mis­
take or to deceive.". 

SEC. 12. Section 21 of title 35, United 
States Code, is amended— 

(1) by deleting the phrase "Day for taking 
action falling on Saturday, Sunday, or holi­
day" from the title, and inserting in its 
place the phrase "filing date and day for 
taking action"; 

(2) by inserting the following as subsec­
tion (a): 

"(a) The Commissioner may by rule pre­
scribe that any paper or fee required to be 
filed in the Patent and Trademark Office 
will be considered filed in the Office on the 
date on which it was deposited with the 
United States Postal Service or would have 
been deposited with the United States 
Postal Service but for postal service inter­
ruptions or emergencies designated by the 
Commissioner."; 

(3) by designating the existing paragraph 
as subsection (b); and 

(4) by inserting the word "federal" In sub­
section (b), as designated above, immediate­
ly after the word "a". 

SEC. 13. Section 6(a) of title 35, United 
States Code, Is amended (1) by deleting the 
word "and", third occurrence, and inserting 
in its place a comma; (2) by inserting the 
phrase ", or exchanges of items or services" 
immediately after the word "programs"; and 
(3) by inserting the phrase "or the adminis­
tration of the Patent and Trademark 
Office" immediately after the word "law", 
second occurrence. 

SEC. 14. (a) Section 115 of title 35, United 
States Code, is amended by (1) deleting the 
phrase "shall be" and inserting in its place 
the word "Is"; and (2) Inserting the follow­
ing immediately after the phrase "United 
States", third occurrence: ", or apostille of 
an official designated by a foreign country 
which, by treaty or convention, accords like 
effect to apostilles of designated officials in 
the United States". 

(b) Section 261 of title 35, United States 
Code, is amended, in the third paragraph, 
by inserting the following immediately after 
the phrase "United States", third occur­
rence: ", or apostille of an official designat­
ed by a foreign country which, by treaty or 
convention, accords like effect to apostilles 
of designated officials in the United States". 

(c) Section 11 of the Trademark Act of 
1946, as amended (15 U.S.C. 1061), is amend­
ed by (1) deleting the phrase "shall be", 
first occurrence, and Inserting In its place 
the word "Is"; and (2) inserting the follow­
ing immediately after the phrase "United 
States", third occurrence: ", or apostille of 
an official designated by a foreign country 
which, by treaty or convention, accords like 
effect to apostilles of designated officials in 
the United States". 

SEC. 15. Section 13 of title 35, United 
States Code. Is amended by deleting "(a)9" 
and Inserting in its place "(d)". 

SEC 16. Section 173 of title 35, United 
States Code, is amended to read as follows: 
"Patents for designs shall be granted for the 
term of fourteen years." 

SEC. 17. (a) Sections 1, 2, 4, 7, and 13 
through 15 of this Act shall take effect on 
the date of enactment of this Act. Sections 3 
and 16 of this Act shall take effect on Octo­
ber 1, 1982. The maintenance fees provided 
for In section 3(b) of this Act shall not apply 
to patents applied for prior to the date of 
enactment of this Act. Sections 5, 6, and 8 
through 12 of this Act shall take effect six 
months after enactment.* 
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