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seen too many times, and I am shocked
that a cabinet secretary would be so
clearly out of touch with reality.

Secretary Shalala, I challenge you to
meet me in any American community
at any time for a look at the food
banks and soup Lkitchens filled with
senior citizens, children. American vet-
erans, and working families.

Hunger is a fact. It is the underbelly
of our booming economy. You can
choose not to look at it; but it is real,
and it is ugly. It plagues 26 million of
our fellow Americans each year. Please
come take a look.

ANNOUNCEMENT BY THE SPEAKER

The SPEAKER pro tempore (Mr.
‘WATTS of Oklahoma). Members should
direct their remarks in debate to the
Chair and not. to others in the second
person.

CELEBRATING FLAG DAY

(Mr. GIBBONS asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr, GIBBONS. Mr. Speaker, ladies
and gentlemen, today is Flag Day, of
course, and a day to honor the symbol
of our Nation, a symbol of our inde-
pendence and a symbol of American
ideals.

Historically, the idea of celebrating
an annual holiday honoring the United
States flag and the anniversary of the
official adoption of *“The Stars and
Stripes” is believed to have first origi-
nated in 1885 by a school teacher in
Wisconsin.

In the years following. the tradition
grew: and in 1916, President Woodrow
Wilson established Flag Day by a proc-
lamation.

Over 3 decades later, President Tru-
man would sign an Act of Congress offi-
cially designating June 14 of each year
as National Flag Day.

1, like many Americans, laok at our
flag and see our history, our triumphs;
and most importantly, I see our future.

Today is a day to unite to pay tribute
to the symbol which has grown with
our country and represented our Na-
tion’s ideas since it first flew as “The
Stars and Stripes™ in 1777.

On this day, I am proud to honor our
flag and all that it represents.

PAYING TRIBUTE TO THE PEOPLE
OF TROY

(Mr. MCNULTY asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. MCNULTY. Mr. Speaker, on this
Flag Day 2000, I rise to salute and pay
tribute to the people of Troy and sur-
rounding areas for the wonderful dis-
play of patriotism which I witnessed
over this past weekend. On Sunday,
tens of thousands of people from Troy
and surrounding areas came together
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to celebrate the fact that we live in the
freest and most open democracy on the
face of the Earth.

They actually recognized the fact
that freedom is not free, and that we
paid a tremendous price for it. And so
today. I remember with gratitude all of
those who. like my brother, Bill, made
the supreme sacrifice, all of those who
in the past wore the uniform of the
United States military, like some of
the people I am looking at in this very
Chamber.

Also, T thank all of those who cur-
rently are in active service in our mili-
tary protecting our interests here at
home and around the globe.

0 1100

CHRISTIAN MEN'S FREEDOM
FORUM 2000

(Mr. CLYBURN asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. CLYBURN. Mr. Speaker, on July
4, 2000, I will join the gentleman from
Maryland (Mr. CUMMINGS), the gen-
tleman from Florida (Mr. HASTINGS),
the gentlewoman from Ohio (Mrs.
JONES), the gentlewoman from Florida
(Ms. BROWN) and the gentleman from
Mississippi (Mr. THOMPSON) at the
Firstar Center in Cincinnati, Ohio. As
members of the Congressional Black
Caucus, we join in support of the goals
and objectives of the Christian Men's
Freedom Forum 2000, which will con-
vene on the eve of the African Meth-
odist Episcopal Church’s Quadrennial.

We will interact with men and
women from across the United States
who appreciate and recognize the posi-
tive effect an open and honest ex-
change of ideas can bring to the body
politic in this great Nation. It is the
goal of the Christian Men’'s Freedom
Forum’S National Chair, Bishop Vin-
cent R. Anderson, whose keen vision
set in motion this extraordinary chal-
lenge to ledge our ideological
differences while embracing our core
common ideals. As we prepare to cele-
brate Independence Day, all Americans
should seek to embrace and replicate
this initiative.

Bishop Anderson is to be congratu-
Jated for this tremendous undertaking,
This nonpartisan, nondenominational
forum is the kind of collective effort
that has, in the past, and could today,
help to close the gap between those
who have strong voices and those who
feel they have no voices at all.

Mr. Speaker, let me close with the
hope that on Independence Day we will
find it within ourselves to not only
commemorate our Nation’s founding,
but also to celebrate such constructive
undertakings.

WORLD AWAITING RESULTS OF
IRANIAN TRIAL OF JEWISH HOS-
TAGES
(Mr. WEINER asked and was given

permission to address the House for 1
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minute and to revise and extend his re-
marks.,

Mr. WEINER. Mr, Speaker, today the
world awaits the result of the show
trial of 13 Jewish hostages in Iran.
They have been held for over a year
simply because they are Jewish. With-
out evidence, without a chance to con-
front their accusers, without lawyers
of their own choosing, these 13 hos-
tages have been subjected to a kan-
garoo court.

But Iran's new so-called moderate
government is also on trial here, If
Iran does not free these hostages, and
soon, it should be a clear sign that that
country has not changed its stripes.

Our response? Welf we should offer
no more favorable trade agreements,
such as the ones we did for rugs and
pistachios recently. We should offer no
more IMF or World Bank loans.

The fate of these 13 Iranian Jewish
hostages should be our litmus test of
Iran's new-found moderation. The
world, Mr. Speaker, is watching.

MOURNING CHILD VICTIMS OF
GUN VIOLENCE

(Ms. JACKSON-LEE of Texas asked
and was given permission to address
the House for 1 minute and to revise
and extend his remarks.)

Ms. JACKSON-LEE of Texas. Mr.
Speaker, today is Flag Day, and I rise
to salute the flag, for the flag symbol-
izes freedom. But it should also sym-
bolize safety.

‘This evening I will mourn the thou-
sands upon thousands of children who
die every day at the hand of gun vio-
lence. It is time that we recognize as
Americans that we can pass real gun
safety legislation in this House and in
the Senate, if it would adhere to the
values of this Nation.

How tragic it is in my own commu-
nity, Sunday, June 11, that a 14-year-
old girl shot and killed a 16-year-old
boy: to find out that a 3-year-old
accidently shot himself in the foot
with his father’s gun, found in a linen
closet; that on June 8. a 12-year-old
middle school student in Chesapeake,
Virginia, was charged after he brought
a gun to school; that a 13-year-old shot
a teacher; that a 6-year-old-shot an-
other 6-year-old; and that the overall
rate of firearm deaths for children
younger than 15 years of age is 12 times
greater than the other 25 industrialized
nations.

How much longer will we mourn? It
is time now to stand up for our chil-
dren and pass real gun safety legisla-
tion.

PROVIDING FOR CONSIDERATION
OF 8. 761, ELECTRONIC SIGNA-
TURES IN GLOBAL AND NA-
TIONAL COMMERCE ACT
Mr. SESSIONS. Mr. Speaker, by di-

rection of the Committee on Rules, I

call up House Resolution 523 and ask

for its immediate consideration.
The Clerk read the resolution, as fol-
lows:
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H. RES. 523

Resolved, That upon adoption of this reso-
lution it shall be in order to consider the
conferenice report to accompany the bill (S.
761) to regulate interstate commerce by elec-
tronic means by permitting and encouraging
the continued expansion of electronic com-
merce through the operation of free market
forces, and other purposes. All points of
order against the conference report and
against lts consideration are waived. The
conference report shall be considered as
read.

The SPEAKER pro tempore. The gen-
tleman from Texas (Mr. SESSIONS) is
recognized for 1 hour.

Mr. SESSIONS. Mr. Speaker, for the
purpose of debate only, I yleld the cus-
tomary 30 minutes to my friend, the
gentleman from Ohjo (Mr. HALL}, pend-
ing which I yield myself such time as I
ma; Durin, ideration of
this resolution, all time yielded is for
the purpaose of debate only.

(Mr. SESSIONS asked and was given
permission to revise and extend his re-
marks, and include extraneous mate-

rial.)

Mr. SESSIONS. Mr. Speaker, the leg-
islation before us today on this beau-
tiful Flag Day provides for the consid-
eration of S. 761, the Electronic Signa-
tures in Global and National Commerce
Act, The rule waives all points of order
against the conference report and
against its consideration. The rule pro-
vides that the conference report shall
be considered as read.

Mr. Speaker, today the House takes a
step forward towards promoting the
new economy and facilitating the
growth of electronic commerce. Impor-
tant legislation to update the laws that
govern how business is transacted will
be considered by Congress with the pas-
sage of this law. Furthermore, the un-
derlying legislation will allow all
Americans to benefit from the effi-
ciencies resulting from advances in
technology.

Under current law, contracts and
agreements among businesses and indi-
viduals are considered binding when
the second party indicates agreement
to terms with that signature. This sys-
tem has worked fine for many years.
However, the widespread use of com-
puters and electronic means of commu-
nication have made this system anti-
quated and inefficient. The Electronic
Signatures in Global and National
Commerce Act will ensure that the
United States will remain the leader in
the 21st Century marketplace by giving
legal and uniform status to electronic
signatures.  Electronic  signatures
would become binding, just like a
handwritten signature.

Under the legislation, Americans
would still be covered by the existing
consumer protection laws should they
choose to use this type of signature.
Additionally, the legislation requires
consent of the consumer to use elec-
tronic signature. No consumer would
be forced into using electronic signa-
ture if they would feel more com-
fortable using a handwritten or normal
signature.
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Electronic signatures will change the
way businesses interact with other
businesses, how business works with
their customers, and even how govern-
ment serves its citizenry. Electronic
signatures will make it easier for peo-
ple to pay their bills, apply for a loan,
trade securities, purchase goods. and
contract services. Electronic signa-
tures will also give greater protections
to consumers through advanced
encryption technologies. Not only is it
far more difficult to fraudulently use
an electronic signature than tradi-
tional signature, but electronic signa-
tures leave a trail that would lead to
the door of those who seek to defraud

us.

Much has been done by this Congress
to encourage the development of so-
called new economy industries. Last
summer, this Congress passed legisla-
tion that helped all but eliminate the
computer glitch known as the Y2K bug.
A few months later, the Republican
majority brought legislation to the
House floor to protect patents for
Americans inventors and Innovators.
Recently. the House passed a morato-
rium on taxation of the Internet.

‘The legislation we are considering
today is yet another effort by the Re-
publican-led Congress to ensure that
our Nation remains at the forefront of
the emerging electronic global market-
place.

I would urge my colleagues to sup-
port this rule.

Mr. Speaker, I reserve the balance of
my time.

Mr. HALL of Ohio. Mr. Speaker, 1
yield myself such time as I may con-
sume,

Mr. Speaker, I thank the gentleman
from Texas (Mr. SESSIONS) for ylelding
me time.

Mr. Speaker, as my colleague from
Texas has explained, this rule waives
all points of order against the con-
ference report.

Electronic commerce is growing at
an explosive rate. In a recent survey of
top business executives, it indicates
that in the next 2 years, many compa-
nies expect a seven-fold increase in
their Internet sales. By the year 2002,
on-line sales could make up 25 percent
of total sales. That is a revolution in
the way Americans do business.

However, our laws are still written
for the pen and paper days. We must
adopt our legal system to keep pace
with the digital age.

The measure before us would glve
legal validity to electronic signatures
on business transactions, and this will
help e-commerce by providing a uni-
form standard among the states. I am
pleased that this conference agreement
includes protections aimed at reducing
consumer fraud.

This conference agreement rep-
resents a bipartisan consensus with
broad support among high-tech compa-
nies, State Attorneys General and con-
sumer groups. My understanding is
that the President will sign it. It looks
like a good bill and a good rule. I sup-
port the rule and the conference report.
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Mr. Speaker, I reserve the balance of

my time,

Mr. SESSIONS. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, a lot of the work that
has been done on this, not only the bill
but also the conference report, is di-
rectly as a result of those Members
who serve on the Committee on Com-
merce. Today I am pleased to be with
the gentleman from Louisiana (Mr.
TAUZIN), who is a part of not only this
negotiation, but also the ongoing effort
to make this bill and further bills that
may be in our future better for con-
sumers of America.

Mr. Speaker, I yield such time as he
may consume to the gentleman from
Louisiana {Mr. TAUZIN).

Mr. TAUZIN asked and was given
permission to revise and extend his re-

marks.)

Mr. TAUZIN. Mr. Speaker, I rise in
support of this rule and encourage
Members not only to support the rule,
but to adopt this conference report.
This is the culmination of several at-
tempts in this Congress and other Con-
gresses to find a compromise with the
ather body and with Members of this
body that would properly and legally
make valid signatures of Americans,
and, in fact, signatures of citizens of
the world, in the electronic commerce
age, and also to make the records, elec-
tronic records behind the documents
and agreements we reach electroni-
cally. legally binding records upon the
parties who sign those agreements and
enter into those contracts in the elec-
tronic age.

Americans tell us that privacy and
security are the two biggest concerns
as we enter this new e-commerce age,
making sure in effect that as we enter
this age, that citizens who take advan-
tage of electronic commerce, both to
sell their products and services, or to
purchase them. will have the knowl-
edge that, number one, they are deal-
ing in a secure system, so this bill is
written in a way that is techno-
logically neutral and calls upon the ge-
nius and creativity of this amazing new
marketplace to develop the highly
encrypted products that are going to
make commerce in the electronic age
even more secure than commerce in
the paper age.

Secondly, I want to commend this
House and this Congress for the activi-
ties we have already undertaken to
protect privacy in the key areas that
are most of concern to Americans, the
areas of medical information privacy,
the area of children's information pri-
vacy, and, most recently, in the finan-
cial services bill, in protecting people’s
privacy as they deal with their finan-
cial records, with mortgages and bank
accounts and security transactions in
the Internet age.

I also want to point out that there
are some people that are afraid of this
age. I suppose every time there were
major changes in the way Americans
did business, in the way we interacted
with one another, there was fear.
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When the telegraph first came upon
the scene, I can assure you there were
the similar fears that the telegraph
was somehow going to create a world
that people would live in fear of. In
fact, there is a wonderful book called
“The Victorian Internet” which traces
the history of the telegraph and speaks
of the same concerns that people in the
world had about the telegraph that we
hear about the Internet today.

But what was true with the telegraph
is also true with the Internet and elec-
tronic commerce: It is upon us, it is an
age which is arriving rapidly, and more
and more Americans are finding that
they can have more efficient businesses
and more efficient transactions when
they In fact become conversant with
the Internet and conversant with the
possibilities of the Internet in learning
and trading and in long distance medi-
cine, in amazing new opportunities it
will make for the people of the world.

This bill is a major step forward in
making sure that that world is secure;
that there are legally binding, respon-
sible actions taken as a result of inter-
acting on the Internet; that when I sell
my products to you and you sign up. it
is as valid a deal as if you came to my
stare and purchased my products.

0 1115

I can count on them to honestly keep
their contract, and they can honestly
count on me to live up to my agree-
ment to sell them those products and
services according to the terms of our
agreement.

Like many bills, this is a com-
promise. This bill contains in my opin-
ion a little overreach. It contains a lit-
tle too much bureaucracy, a little too
much in the way in which we insist
that people consent first to join this
Internet world. It may need some work
in the future for us to improve it.

T am the first to tell Members it is
nat perfect in that regard. It literally
goes overboard to make sure that when
people consent to be part of the elec-
tronic age, that they really consent. It
even has language in it that says that
we have to prove that we are capable of
receiving all the documents and no-
tices and information that we are con-
senting to be part of in the electronic
age; not just giving our e-mail address
as we would give our phone number and
address in the paper age, but actually
proving that our computer is capable of
handling all the information that is
going to he faxed or e-mailed to us as
part of the electronic transaction.

Let me also say that nothing in this
bill requires one to be part of this elec-
tronic commerce age if they do not
want to be, no more than one is re-
quired to own a credit card if they do
not want to. My father, whom I lost §
years ago and miss dearly, and will this
summer when we always celebrate his
birthday, I do not think he ever owned
a credit card. He never made a credit
purchase. I have made up for it, believe
me. T use a lot of credit.

But the bottom line is that nothing
requires an American to use the serv-
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ices of the Internet or to use this bill
to sign electronically for purchases and
sales. This is purely voluntary. It is an
opt-in system. We have to consent to
it. We have to know what we are con-
senting to. We have to prove we are ca-
pable of literally giving the consent,
prove we have the equipment and
means by which to engage in electronic
business in this new age. It is a pretty
extensive consent agreement provision.

It also contains language making
sure that the consumer protection laws
of every State are incorporated, that
they are maintained. Nothing takes
away from the protections that con-
sumers now enjoy from those who
would like to defraud us.

The beautiful thing about this new
age is that electronic signatures can be
more precise, much more precisely
identified, than the signature we write
on a paper that can be copied by some
people. Electronic signatures with
heavy encryption can be much more se-
cure than the world of paper we now
live in.

Secondly, it can be much more effi-
cient. I want to invite all Americans to
think of this. When we used to have a
business in the old brick and mortar
age before the Internet that depended
upon citizens being able to come into
the store. get to the store in a car, by
bike, by foot, we had a limited market-

lace.

Today with the Internet the market-
place is global. Today, with a little
store in Chack Bay, Louisiana, selling
tobasco or other great seasonings, we
can enjoy now a worldwide market on
the Internet and seil to a whole com-
munity of people that is global.

Making that system work efficiently
and creating legally binding agree-
ments In that system is what this bill
is all about, literally to facilitate glob-
al commerce, The bill contains fea-
tures that insist that our government
negotiate with other countries, to in-
sist that they bave similar legally
binding provisions in their laws so
when our citizens interact and sell
products to their citizens or vice versa,
when we buy products from them, we
both have legally binding agreements,
just as much as we do here in the good
old U.S.A. on this great F]a§ Day.

This is again not a perfect bill, {t
may need refinements in the future. I
think it is a little too bureaucratic
than T would like, but it is a great step
forward. I endorse it fully. This rule
ought to be adopted. We need to pass
this bill.

Mr, Speaker, I would urge my col-
leagues not only to pay this bill some
attention, but also to do what they can
to inform the citizens on their own
websites about this new capability that
Congress is enacting today to further
advance the security of transaction in
the e-commerce age and to further ad-
vance the ability of Americans to be
part of this incredible new opportunity
age that the Internet and e-commerce
is going to make for all of our citizens.

Mr. SESSIONS. Mr. Speaker, I yield
such time as he may consume to the
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gentleman from  California  (Mr.
DREIER), who has been an active partic-
jpant in ensuring that not only e-com-
merce but the financial services of this
country are not only market-based and
leading edge, but also consumer-friend-
I

y(Mr. DREIER asked and was given
permission to revise and extend his re-
marks.)}

Mr. DREIER. Mr. Speaker, I thank
my friend for yielding time to me. 1
congratulate him on the fine work that
he has done on this extremely impor-
tant issue.

Mr. Speaker, I rise in strong support
of this rule because it provides for the
consideration of a conference report
that is critically important to busi-
nesses and consumers in the 2lst cen-
tury information economy.

Senate Bill 761 will empower con-
sumers of financial products and other
goods and services, and establish the
framework for competition in the
emerging electronic marketplace. For
this, 1 want to applaud the gentleman
from Virginia (Chairman BLILEY) [or
his strong efforts and the great work
he has done in moving this legisiation
forward.

I know I saw my friend. the gen-
tleman from Louisiana (Mr. TAUZIN)
someplace. There he is, and I want to
congratulate him, too, for all the effort
he has put into this.

Enactment of this e-sign conference
report will transform the way we work,
the way we are educated, the way we
contract. for goods and services, and
the way we are governed. The next
great transition in the 2Ist century
economy is likely to result in many
large corporations moving the bulk of
their inventory, production, and supply
operations to an online environment.

Establishment of a clear, uniform na-
tional framework governing both dig-
ital signatures and records will allow
American businesses to become signifi-
cantly more efficient and productive
through business-to-business use of the
Internet.

Mr. Speaker, as important as this
measure is to our high-tech economy,
it is not just about the way business
will do business. Our actions today will
impact people. We all know how the
quality of life of so many hard-warking
American familles is tied directly to
the amount of quality time away from
the work and chores of daily life.

This landmark legislation will make
it easier for people using just a com-
puter and a modem to pay their bills,
apply for mortgages, trade securities,
and purchase goods and services wher-
ever and whenever they choose, That
will be a win-win clearly for millions of
American working families.

As important as this bill is to today's
global electronic marketplace, we need
to be prepared to deal with the reality
that the pace of innovation and change
in the new Internet economy has a di-
rect impact on the pace of legislative
innovation required here in the Con-
gress.
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It is not a criticism of this very
strong legislation to recognize that
when the U.S. computer industry oper-
ates with a 3-month innovation cycle,
the new economy may render some of
its provisions obsolete unless we move
quickly on follow-up legislation.

There is a need. for example. to clar-
ify the legality and reliability of elec-
tronic  authentication applications.
There is also concern that S. 761 will
impose unnecessary burdens on busi-
nesses and consumers, and the ambigu-
ities in the conference report may ac-
tually create new avenues for class ac-
tion litigation.

For example, under the conference
report, consumers who initially con-
sent in paper and ink to receive elec-
tronic records will need to either re-
consent ar reconfirm or confirm their
consent by electronic means. Then
each time there are changes in any of
the hardware or software requirements
for accessing a record that consumers
have consented to receive electroni-
cally, the provider must obtain new
consents from all of the affected con-
sumers.

In addition, it must be possible to
“‘reasonably demonstrate” that a con-
sumer will be able to access the various
forms of electronic records that the
consumer has consented to receive.
This is a requirement that has no par-
allel in the paper world. To ensure that
consumers can get the full benefits of
these electronic records provisions,
consumers should only need to consent
once either on paper or electronicaily,
with the ability to withdraw their con-
sent if changes create a problem for
them.

‘There is concern that S. 761 may ac-
tually create a new basis for denying
legal effect to electronic records if
they are not in a form that could be re-
tained and accurately reproduced for
later reference by any parties who are
entitled to retain them. It is my hope,
Mr. Speaker, that Congress will be able
to respond effectively to these and
ather challenges that would be brought
on by the rapidly changing nature of
the Internet economy.

In the meantime, as I have said, this
is a bill that deserves overwhelmingly
strong bipartisan support. I join again
in congratulating my colleagues, who
have worked long and hard on this. T
am proud to have been a strong sup-
porter of this effort for the past several
years, and I urge adoption of the rule
and the conference report.

Mr. HALL of Ohio. Mr. Speaker. I
yield 3 minutes to the gentleman from
Massachusetts (Mr. MARKEY).

Mr. MARKEY. Mr. Speaker, T thank
the gentleman from Ohio for yielding
time to me.

Mr. Speaker, I rise to support the
conference report on the e-sign bill. T
want to congratulate the gentleman
from Virginia (Chairman BLILEY) for
his excellent leadership on this bill,
along with the gentleman from Michi-
gan {(Mr. DINGELL), the gentleman from
Louisiana (Mr. TAUZIN), the gentleman
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from Ohio (Mr. OXLEY). This is an his-
toric day on the floor of the House.

The legislation will create a legal
framework for electronic commerce in
the new economy, but the new econ-
omy must have old values. That is the
formula that we are constructing here
on the floor today. It will grow. elec-
tronic commerce, as an increasingly
important part of our economy, and in-
creasingly it will be important for us
to be able to authenticate and to vali-
date electronic transaction.

‘This is important for both ends of the
transaction. For both the buyer and
the seller there has to be a way in
which there is authentication. There
has to be a way in which there is vali-
dation.

As we come here today, we begin the
new era of a digital John Hancock
which can ensure that an electronic
signature is valid and that records are
established that guarantee that both
ends of the transaction are in fact
valid.

Today many secure electronic tech-
nologies such as cryptographic digital
signatures allow consumers and busi-
nesses to send a file across the Internet
embodying a contract, a signed con-
tract, that can be authenticated on the
other end of the transmission. The in-
creased comfort people will have with
the technology and their legal rights
will serve to enhance electronic com-
merce and continue to drive electronic

growth.

Think of this: In 1999, there was $3.4
trillion worth of electronic commerce
in the United States, $3.4 trillion. How
much of that was online? Pick a num-
ber in your own minds of the $3.4 tril-
lion; $20 billion, that is all, about 7/
10ths of 1 percent. As each year goes by
there is going to be a dramatic in-
crease.

In order to make people feel com-
fortable to move their transactions
from the real world to the virtual
world, we must give them the same
kinds of guarantees. This legislation
strikes the right balance by clarifying
that electronic contracts or agree-
ments that are otherwise required to
be in writing must accurately reflect
the information set forth in the con-
tract after it was first generated, and
must remain accessible for later ref-
erence, transmission, and printing.

So Mr. Speaker, this Is a great day. I
think a new era is dawning. I want to
congratulate the gentleman from Vir-
ginia (Mr. BLILEY) once again for his
great leadership, and the gentleman
from Michigan {Mr. DINGELL), the gen-
tleman from Louisiana (Mr. TAUZIN),
and the gentleman from Ohio {Mr.
OXLEY).

Mr. Speaker, 1 rise to support the con-
ference report on the ESIGN bill and | want to
congratulate Chairman BUILEY for his fine work
in the conference and commend Mr. DINGELL,
Mr. TAUZIN, and Mr. OXxLeY for their excellent
work as well.

We retumn to the House today with a con-
ference report that advances the needs of the
Digital Age without compromising fundamental
consumer protections.

H4349

Thls Ieglslallon prowdes a legal framework
in the new

lts clear that as electronic commerce grows it
will become increasingly important to authen-
ticate and validate electronic transactions, This
is important for both ends of any transaction,
for both the buyer and the seller. Effective au-
thentication of electronic signatures will help to
reduce fraud and financial losses.

Technology exists foday that permits an
electronic  signature—a ‘digital John Han-
cock'—to be affixed to computer files in a
manner that is difficult to reproduce. Today,
many secure electronic technologies such as
cryplographic digital signatures, allow con-
sumers and businesses to send a file across
the Intemst embodying a contract, a signed
contract, that can be authenticated on the
other end of the transmission. The increased
comfort that people will have with the tech-
nology and their legal rights will serve to en-
hance electronic commerce and continue to
drive economic growth.

Many current laws, however, do not legally
recognize the validity of electronic signatures,
contracts, or records. Many laws, regulations
and procedures require “written,” real world
signatures on documents, or the provision of
“paper” records, both for commercial trans-
actions.

Without question many existing require-
ments  for wntten records are anhquated
whose pi ili an
version of the same |nformaﬁon can suffice to
meet any legal requirements or palicy goals.

However, there are many other existing re-
qulrements for written records which are not

and whose i or
in written form serves clear consumer protec-
tion goals. As we progress info the digital fu-
ture, this conference report is careful not to
jeftison prematurely many important consumer
protection provisions simply to demonstrate
cur enthusiasm for all things digital.

The legislation strikes the right balance by
clarifying that electronic contracts or agree-
ments that are otherwise required to be in
writing must accurately reflect the information
set forth in the contract after it was first gen-
erated and must remain accessible for later
reference, transmission, and printing. The con-
ference repert also preserves a consumers
right to receive records in writing. If a con-
sumer wants a record that is required to be in
writing to be provided in wriling, a consumer
still has that right while allowing other con-
sumers, who may prefer fo receive records in
electronic form, to elect to do so.

This conference report also fixes and vastly
impraves the process by which consumers
may “opt-in” to receiving electronic records. A
consumer wishing to receive specific records
in electronic form must separately and affirma-
tively consent to the provision of such records
in electronic form in order for a vendor to pro-
vide electronic records,

In addition this legislation also safeguards
the consumer protection policies that have his-
torically served to adequately inform con-
sumers of potentially life-changing events or
safety issues. The conference report wisely re-
quires written notices for any notice dealing
with court orders and official court docu-
ments—including legal briefs and court plead-
ings, any notice concerning the cancellation of
utility services such as water, heat or power
service, for foreclosure or eviction notices. it
also would require the continuation of written
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notices for the cancallation or termination of
health insurance or benefits or life insurance
benefits.

We are still a long way from the day when
computers will be as ubiquitous as the tele-
phone, but this conference report helps set the
legal framework for that day. The “ESIGN" bill
takes that important step into the Digital Age.

| again, want to commend Chairman BLILEY
an this landmark bill and commend Mr. DIN-
GELL, Chairman TAuzIN, and Mr. OXLEY for
their fine bipartisan work.

Mr. Speaker, | also want fo menfion of few
items related to the financial implicati of
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under the federal securities laws, can continue
to be accessed on a website as they are
today under SEC guidance for electronic deliv-

ery.

Mr. HALL of Ohio. Mr. Speaker, I
yield myself the balance of my time,
although I really do not have much to
add. The rule and resolution locks in
very good shape. Many of us really sup-
port it.

Mr. Speaker, I have no further re-
quests for time, and I yield back the
balance of my time.

Mr. SESSIONS. Mr.

the conference report. As many members may
recall, HR. 1714, the House version of the
Conference Report, initially contained a sepa-
rate securiies law title. Although the Con-
ference Report does not include separate se-
gurities fitle, it contains language intended to
resolve safisfactorily the various issues that
were addressed by the House securities title
and which were the subject of SEC Chairman
Levitt's April 21, 2000 letter to the conferees.

For example, Section 104(a) of the Con-
ference Report protects standards and formats
developed by the SEC for electronic filing sys-
tems such as EDGAR and the IARD, as well

. I yield
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society is one of stability, predictability and
control, and government’s responsibility is
to curb, direct or end unpredictable market
evolution®.

But chaos, even functioning chaos, is not
to everyone's liking. Governments these
days are desperate to claim the new e-terri-
tory, even to dominate it. On the level of in-
stinet, this strikes most people as laughable,
Nothing. not even fund-raising cantroversy,
has subjected Al Gore to more ridicule than
his statement that he fathered the internet.

This naturally does not stop governments
from trying. Fear their main weapon.
Without new protections, they suggest, the
Interner will “glve rise to Hollywoad-type

i

myself such time as I may

Mr. Speaker. it would be wonderful if
we all agreed on all points of legisla-
tion like we are agreeing today on this
conference report. What we have heard
taday described is an agreement that
we have made between the parties, the
Democrats and the Republicans, about
a new way of doing business.

0 1130

In fact, the agreement that we be-
lieve that this conference report rep-
resents is not exactly leading edge but
it is a beginning. It is a start of an op-

as for systems are ped by in-
dustry self-regulatory organization filing sys-
tems such as the CRD, which the NASD and
the states use for registering securifies firms
and their personnel.

Section 101(d) recognizes the importance of
accuracy and accessibiliy in  electronic
records, which is of utmost importance for in-
vestor protection and prevention of fraud. Sec-
tion 104(b)(3) recognizes the need for agen-
cies, such as the SEC, to provide performance

relating to in-
tegrity, and accessibility in their electronic rec-
ordkeeping and retention rules. This is in-
tended to preserve requirements such as the
SEC’s existing electronic recordkeeping rule,
Rule 17a-4(f), which specifies that electronic
recardkeeping systems must preserve records
in a non-rewriteable and non-erasable man-
ner. The Conferees also expect the SEC to
work with the securiies SROs fo the extent
necessary to ensure that accuracy, accessi-
bility, and integrity standards also cover SRO

q in an

environment.

Section 104 of the Conference Repoit spe-
cifically pemmits federal regulatory agencies,
such as the SEG, to interpret the law to re-
quire retention of written records in paper form
if there is a compelling governmenta! interest
in law enforcement for imposing such require-
ment, and f, imposing such requirement is es-
sential to attaining such interest. For example,
we specifically expect the SEC would be able
fo use this provision to require brokers to keep
written records of all disclosures and agree-
ments required to be abtained by the SEC’'s
penny stock rules.

Finally, the Conference Report's consent
provisions similar to much of the SECs guid-
ance in the electronic delivery area. Section
104(d)(1) permits agencies such as the SEC
to continue to pravide flexibility in interpreting
cansent provisions anticipated by the Con-
ference Report. In addition, a specific provi-
sion contained in Section 104(d){2) anticipates
that the SEC will act to clarify that documents,
such as sales literature, that appear on the
same website as, or which are hyperlinked to,
the final prospectus required to be delivered

portunity for consumers, for retailers,
for people who are engaged in financial
transaction and financial services to
encourage a new world that is there.

We have heard the gentleman from
Louisiana {Mr. TAUzIN) describe his
view and vision, along with the chair-
man of the Committee on Rules, that
they felt like that there were too many
roadblocks that are put in the way of
consurmers and too many things that
were required, answers back and forth
and lirnitations being placed upon con-
sumers.

This is a good start and it does not
take a complete agreement to have a
deal. What we have today is a deal.
What we have today is a rule that has
been agreed to, where both sides have
come to the table, have openly agreed:
and so we are going to support this
conference report.

I would submit an article of some
writing that has been in the paper
today about how we are going to have
to continue in our endeavor to make
sure that in the future that we come
back and readdress this issue so that

cnling
perverts who prey on eight-year-olds, global
financial crashes and sa on. Some concerns
are legitimate—the most serious being
Napster—style raids on intellectual prop-
erty. But governments alsa raise these issues
as a political device.

is context, the humdrum push-and-
pull about bits of technology legislation
making their way through the various West-
ern legislatures takes on new meaning. Can-
sider a skirmish in Washington this week
about legislation on internet contracts. Like
a new British law, it would allow firms and
customers to conclude paper-free trans-
actions. The fact that Congress has made the
digital signatures bill the centrepiece of new
internet legislation should come as good
news to freedom-loving types. For contract
law is by its nature private: contracts re-
quire only two parties, and diminish, even
obviate, the need for nosy government.

But the e-signature biil also caught the in-
terest of the centralisers, Lawmakers led by
‘Tom Bliley, a Republican Congressman from
Virginia, insisted that the old culture of con-
tracts cannot protect consumers from the
fresh dangers of the Internet. So they in-
serted requirements so onerous as to_deter
online consumers, not a crowd noted for its
patience in the first place.

Under the bill as it stood late last week,
Internet users would have been reguired to
send any number of repeated e-malls recon-
firming their consent to the contract at
every stage of a transaction, as well as dem-
onstrating that they had absorbed every bit
of legal boilerplate. Predictably, this pro-
voked the concern of the Charles Schwabs,
Dreyfuses and banks of this world. The fi-
nancial communlty has the most to lose if
the new law deters customers.

But the extra consumer measures also gave
pause to Phil Gramm, chairman of the Sen-
ate banking committee. Mr. Gramm is less
waorried by brokerages than by principle—the
principle that the online frontier not be
colonised by the old regulatory culture. He
points out that the new bill goes beyond any-
thix‘lﬁ that already applies in contract law.

“What K

consumers and people engaged in finan-
cial services have fewer r in
order to get their job done. I support
this rule.
[From the Financial Times, June 12, 2000]
CAVEAT SURFER SHOULD BE THE E-COMMERCE
MoTtTo

(By Amity Shlaes)

Perhaps the most exciting thing about the
new internet world is that it undermines the
assumptions of the old one. In the internet
world, we get: along without many things we
were long assured had to be: centralised au-
thority, standardised addresses and so on.
Technologies that would have been dismissed
as chaotic a few years ago turn out to func-
tion very well without extra regulation,
thank you.

The new world has already found its own
muse—the writer Virginia Postrel. She calls
for the combating of what she dubs an ide-
ology of stasis—"the notion that the good

0 'Let the buyer be-
ware?' " he asks. “Common law and a thou-
sand years of paper contracts established du-
tles and responsibilities for people partici-
pating in commerce. You don’t want to
change that relationship so that e-commerce
undermines contracts and commerce.” On
Friday, enough of the obstacles were
stripped out to win Mr. Gramm's grudging
support, but others remained.

“We have gone from having two different
verstons of a biil that would have been an A
or an A minus, to a low B at best,” says
James Lucier of Prudential Securities.
Henry Judy. a lawyer with the Washington
office of Kirkpatrick & Lockhart, has com-
pared US and UK legislation. He says the lat-
ter “is broader, but some of the precise con-
sumer issues dealt with by the US legislation
are left in the UK bill to later administrative
decisions™. The British e-consumer is not
safe from government fiat—as another bill
allowing e-mail surveillance shows.
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Nor are e-signatures the only area where
the control question is a matter of legisla-
tive controversy, During the spring the US
media have made internet privacy for shop-
pers a huge issue. The finance editor of Con-
sumer Reports has demanded that websites
create “'In your face" privacy warnings. The
Federal Trade Commission is now pushing
Congress to regulate websites.

On the tax front, the freedom types have
been victorious—but only for now. Law-
makers led by Congressman Chns Cox af
[ol recently
moratorium on new taxes on the mtemec
But this expires in five years and many
states are lobbying hard for a nationally co-
ordinated sales tax regime.

Across the Atlantic, the European Com-
missfon has been lobbying so strongly for
new taxing authority that it has stirred the
ire af the US Treasury. Of course, it is easier
to bash else’s tax

CONGRESSIONAL RECORD —HOUSE

Mr, BLILEY. Mr. Speaker, I yield
myself such time as I may consume.
Speaker, for thousands of years
datmg back to the ancient Egyptians,
pen and paper has been the medium by
which so much of everyday life has
been conducted. Paper has been the
lifeblood of commerce for centuries,
but that is changing. Now with the
Internet age upon us, paper does not
have the hold that it once had on so
many of us. More and more Americans
are getting their news from the Inter-
net rather than a newspaper. E-malil is
replacing handwritten letters. Con-
sumers are using e-tickets instead of
paper airline tickets. In less than &
years, the Internet has revolutionized
the way people communicate and con-

than to stand firm on taxes at home. Glob-
ally. the tax issue remains in play; the inter-
net may end up bringing more taxation,
rather than less.

Particularly troubling here is the assump-
tion that the internet is inherently more
treacherous than the telegraph, the tele-
phone or any other new medium that went
before. That is questionable. A few years
into the Internet era, we have yet to see the
electronic world wreak huge damage. Five
months and a few days later, concerns abaut
the Year 2000 bug already seem an irrele-
vance.

Why not proceed with optimism? After all,
we were wise enough to let the internet hap-
pen. Now the challenge is to be wise enough
to let it grow.

Mr. Speaker, I yield back the balance
of my time, and I move the previous
question on the resolution.

The previous question was ordered.

The resolution was agreed to.

A motion to reconsider was laid on
the table.

Mr. BLILEY. Mr. Speaker, pursuant
to House Resolution 523, I call up the
conference report on the Senate bill (S.
761) to regulate interstate commerce
by electronic means by permitting and
encouraging the continued expansion
of electronic commerce through the op-
eration of free market forces, and for
ather purposes.

‘The Clerk read the title of the Senate

bill.

The SPEAKER pro tempore (Mr. GiB-
BONS). Pursuant to the rule, the con-
ference report is considered as having
been read.

{For conference report and state-
ment, see proceedings of the House of
June 8, 2000, at page H4115).

‘The SPEAKER pro tempore. The gen-
tleman from Virginia (Mr. BLILEY) and
the gentleman from Michigan (Mr, Din-
GELL) each will control 30 minutes.

The Chair recognizes the gentleman
from Virginia (Mr. BLILEY).

GENERAL LEAVE

Mr. BLILEY. Mr. Speaker, 1 ask
unanimous consent that all Members
may have 5 legislative days within
which to revise and extend their re-
marks and to insert extraneous mate-
rial on the conference report on S. 761.

The SPEAKER pro tempare. Is there
objection to the request of the gen-
tleman from Virginia?

‘There was no objection.

duct

Every day. the line between what has
to be done in paper and what can be
done electronically is being moved.
The Internet is stretching the cre-
ativity and ingenuity of some of the
brightest people in our society today.
It is altering the practices and lives of
all of our Nation's citizens, and much
more is to come. It is appropriate that
in the first year of the new millen-
nium, Congress is ready to give final
approval to the legislation before us
today that will further move us from
the paper age to the digital age.

I think we are all in agreement that
Congress should not do anything that
would stifle the growth of the Internet
and electronic commerce. That is why
2 years ago the Committee on Com-
merce began an intensive initiative to
better understand the issues sur-
rounding the Internet and electronic
commerce. As a result of those hear-
ings, we saw the need to provide legal
vitality to electronic d and

H4351

activities on the Internet that today
are not possible. For example, today a
consumer can apply for a mortgage or
get a quote on a life insurance policy;
but when it comes time to close the
deal, a consumer must physically sign
the contract,

E-Sign will allow the entire trans-
action to be done electronically, and
the transaction will have the same
legal effect and enforceability as a
paper contract.

qually important, the conference
report extends the same principle to
electronic records.

r. Speaker, I do want to take a mo-
ment to discuss the important con-
sumer provisions in this bill which
were the subject of much discussion
throughout the negotiating process.
First, under E-Sign, engaging in elec-
tronic transactions is purely vol-
untary.

No one will be forced into using or
accepting an electronic signature or
record. Consumers that do not want to
participate in electronic commerce will
not be forced or duped into doing so.

Second, all existing Federal and
State consumer protection laws remain

lace.

hird, we have included a strong con-
sumer consent provision whereby con-
sumers are provided clear disclosure of
terms before they consent to any
agreement. We also have included an
important provision to ensure that
consumers will be able to access any
electronic record that is sent to them.

Mr. Speaker, E-Sign is about the fu-
ture. It is about laying the legal foun-
dation of electronic commerce for
many years to come. It is about pro-
moting the development of new tech-
nolches that will enable consumers

electronically signed contracts and
agreements if electronic commerce was
to grow and flourish. Rather than seek-
ing to regulate, the committee chose to
remove those legal roadblocks to un-
fettered growth of electronic com-
merce. It has been my mantra that
when approaching electronic commerce
issues, Congress’ first obligation is to
do no harm,

Last November, the House over-
whelmingly passed H. 1714, the Elec-
tronic Signatures in Global and Na-
tional Commerce Act, better known as
E-Sign. The House-passed bill was a
very good foundation to get us to this
end product.

Working with our colleagues in the
other body, we were able to craft a bi-
partisan consensus conference report
that will stand the test of time.

Mr. Speaker, this conference report
is founded on a simple premise. Any re-
quirement in law that a contract be
signed or that a document be in writ-
ing can be met by an electronically
signed contract or an electronic docu-
ment. We are simply giving the elec-
tronic medium the same legal effect
and enfor ility as the di of
paper.

This conference report will allow
consurners to engage in a whole host of

to have a greater cer-
r,ai.nty and security in their trans-
actions. It is also about developing new
products and new services that few of
us can even imagine today. E-Sign is
the most important high technology
vote that this Congress will undertake.
If one supports the U.S. high-tech in-
dustry, they will vote yes on this bill,
which has unanimous support among
the high-tech community. A vote in
support of S. 761 is a vote in support of
providing consumers with great con-
fidence and certainty in on-line trans-
actions. It is a vote in support of allow-
ing businesses to provide new and inno-
vative services on-line.

I urge my colleagues to support the
conference report on E-Sign.

Before I conclude, 1 wou!d like to ex-
tend my appreciation to all of the
members of the conference committee
for their work and thoughtfulness. I ex-
tend my thanks to my friend, the gen-
tleman from Michigan (Mr. DINGELL),
the ranking member of the Committee
on Commerce, for his assistance. In ad-
dition, I thank the fine help of the
aother House conferees, the gentleman
from Louisiana (Mr. TAUzIN), the gen-
tleman from Ohio (Mr. OXLEY), and the
gentleman from Massachusetts (Mr.
MARKEY). Each has made a valuable ad-
dition to the process.
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Further, I want to thank the mem-
bers of the other body for their con-
tributions. Republican and Democrat
Senators from the commerce, banking
and judiciary committees were critical
to reaching final support for the con-
ference report. This is truly a remark-
able day, and I thank the participants
for helping to bring this overwhelming
victory to the American people.

The following statement is intended to serve
as a guide to the Drcvisions of the oonfsrence
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records. Rather, it gives the parties the op-
tion to enter freely into online contracts and
agreements.
Conference Substitute

The conference report adopts a substitute
prcvislun that follows the House amend-
ment

The general rule provides that notwith-

any statute, r , or other

rule of Jaw (other than titles one and two)
with respect to any transaction in or affect-
ing interstate or foreipn commerce: (1) a sig-
nature, contract, or other record relating to

report 8. 761, the
Signatures in Global and National Commerce
Act. The differences between the Senate bill,
House amendment, and substitute agreed to
in conference are noted below, except for cler-
ical comections, conforming changes made
necessary by agreements reached by fhe
managers, and minor drafting and clerical
changes.
SHORT TITLE

Senate bill

Section 1 establishes the short title of the
bill as the “Millennium Digital Commerce
Act.”
House amendment

Section 1 establishes the short title of the
bill as the “Electronic ngnamre in Global
and National Commerce Act’
Conference substitute

The conference report adopts the House
provision.

ELECTRONIC RECORDS AND SIGNATURES IN

COMMERCE
GENERAL RULE OF VALIDITY

Senate bill

Section §{a) of the Senate bill sets forth
the general rules that apply to electronic
commercial transactions affecting interstate
commerce. This section provides that in any
commercial transaction affecting interstate
commerce a contract may not be denied
legal effect or enforceability solely because
an electronic record was used in its forma-
tion.
Section 5(b) authorizes parties to a con-
tract to adopt or otherwise agree on the
terms and conditions on which they will use
and accept electronic signatures and elec-
tronic records in

such may not be denied legal ef-
fect. validity, or enforceability solely be-
cause it is in electronic form. and (2) a con-
tract relating to such transaction may not
be denied legal effect, validity, or enforce-
abllity solely because an electronic signa-
ture or electronlc record was used in its for-
mation.

The conference report makes clear that
title I of the conference substitute dees not
(1) limit, alter, or otherwise affect any re-
quirements imposed by a statute, regulation,
or rule of law relating to the rights and obli-
gations of persons under such statute, regu-
lation, or rule of law other than require-
ments that contracts or other records be
written, signed, or in non-electronic form; or
(2) require any person, with respect to a
record other than a contract, to agree to use
or accept electronic records or electronic
signatures,

The conference report inciudes an opt-in
provision allowing consumers to consent to
recelve electronic records as described below.
If a statute, regulation, or other rule of law
requires that a record relating to a trans-
action in or affecting interstate or [oreign
commerce be provided or made available to a
consumer in writing, an electronic record
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tachments in the formats to be used in pro-
viding the records, asked the consumer to
open the attachments in order to confirm
that he could access the documents, and re-
quested the consumer to indicate in an e-
mailed response to the provider of the elec-
tronie records that he or she can access in-
formaﬂon in the atcachmems Sxmllarly‘ the

satisfied if it is shown that ln response to
such an e-mail the consumer actually ac-
cesses records in the relevant electronic for-
mat., The purpose of the reasonable dem-
onstration provision is ta provide consumers
with a stmple and efficlent mechanism to
substantiate their ability to access the elec-
trontc information that will be provided to

them.

Subsection {(c)(1)(D) requires that after the
consent of a consumer if a change in the
hardware or software requirements needed to
access or retain electronic records creates a
material risk that the consumer will not be
able to access or retain a subsequent elec-
trontc record that was the subject of the con-
sent, the person providing the electronic
record must provide the consumer with a
statement of the revised hardware and soft-
ware requirements for access to and reten-
tion of the electronic records, and the right
to withdraw consent without the imposition
of any fees for such withdrawal and without
the impositien of any condition or con-
sequence that was not disclosed. Further,
the provider must, pursuant to subparagraph
(O)(i)) perform the consumer access test

again.

E"Subsez:(‘.lon (c}(® includes a savings clause
making clear that nothing in this title af-
fects the content or timing of any disclosure
or other record required to be provided or
made available to any consumer under any
statute, regulation, or other rule of law. Fur-

if (1) the af-

may
firmatlvely consents ta recewe an electronic
record and has not withdrawn such consent,
(2) the consumer, prior to consentmg. is pro-

ther, (c}(2) provides that if a law
that was enacted prior to this Act expressly
requires a record to be provided or made
available by a speclﬂed method that requires

vided with a clear and state-
ment informing the consumer of rights or
options to have the record provided or made
available on paper, and the right of the con-
sumer to withdraw the consent to electronic
records and of any conditions, consequences
{which may include termination of the par-
ties’ relationships), or fees in the event of
withdrawal of consent. Further, the con-

affecting interstate commerce.
House amendment

Section 101(2) of the House amendment es-
tablishes a general rule that, with respect to
any contract or agreement affecting inter-
state commerce, notwithstanding any stat-
ute, regulation ar other rule of law, the legal
effect, validity, and enforceability of such
contract or agreement shall not be denied on
the ground that: {1) the contract or agree-
ment is not in writing if the contract or
agreement is an electronic record; and (2) the
contract or agreement is not signed or af-
firmed by written signature if the contract
or agreement is signed or affirmed by an
electronic signature.

Section 101{b) provides that with respect to

sumer is of whether the consent ap-
plies only to the Initial transactlon or to
identified categories of records that follow
‘the initial transaction. Disclosure must also
be made describing the procedures the con-
sumer must use to withdraw consent and to
update information needed to contact the
. The must
also be informed of how after the consent,
the consumer may, upon request, obtain a
paper copy of electronic records, and wheth-
er any fee will be charged for such copy.
Pursuant to subsection (c}(1){C} (i}, the con-
sumer must be provided. prior to consenting.
with a clear and conspicuous statement de-
scribing the hardware and software require-
ments to access and retain electronic
records.

contracts or

{©((C)1) requires that the

commerce, ¢he parties to such or

‘s consent be or that it

or re-

be confirmed electronically, in a manner
that es that the con-

qulremenrs regardmg the use and
of electronic records and electronic slgna-
tures acceptable to such parties. Further,
the legal effect, validity, or enforceability
for such contracts or agreements shall not be
denied because of the type or method of elec-
tronic record or electronic signature selected
by the parties.

Nothing in section 101(b) requires a party
to enter into any contract or agreement uti-
lizing electronic signatures or electronic

sumer will be able to access the various
forms of electronic records to which the con-
sent applies. The requirement of a reason-
able demonstration is not intended to be bur-
densome on consumers or the person pro-
viding the electronic record, and could be ac-
complished in many ways. For example, the
“’reasonable demonstration” requirement is
satisfied if the provider of the electronic
records sent the consumer an e-mail with at-

of receipt.
the record may be provided or made avail-
able electronically only if the method used
provides verification or acknowledgmcnt of
receipt (whichever Is required).

Section 101(c)(3) makes clear that an elec-
tronfc contract or electronic signature can-
not be deemed ineffective, invalid. or unen-
forceable merely because the party con-
tracting with a consumer failed to meet the
requirements of the consent to electronlc
records provision. Compliance with the con-
sent provisions of secticn 101(c} is Intended
to address the effectiveness of the provision
of information in electronic form, not the
validity or enforceability of the underlying
contractual relationship or agreement be-
tween the partles. In other words, a tech-
nical violation of the consent provisions can-
not in and of itself invalidate an electronic
contract or prevent if from belng legally en-
forced. Rather, the validity and enforce-
ability of the electronic contract is evalu-
ated under existing substantive contract
law, that is, by determining whether the vio-
lation of the consent pravisions resulted ina
consumer failing to receive information nec-
essary to the enforcement of the contract or
some provision thereof, For example, if it
turns out that the manner in which a con-
sumer consented did not “reasonably dem-
onstrate’” that she could access the elec-
tronic form of the information at a later
date, but at the time of executing the con-
tract she was able to view its terms and con-
ditions before signing, the contract could
still be valid and enforceable despite the
technical violation of the electronic consent

provision.
Subsection (c)(4) provides that withdrawal
of consent by a consumer shall not affect the
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legal effectiveness, valldity, or enforce-
ability of electronic recards provided or
made avallable to that consumer in accord-
ance with p (1) prior to

CONGRESSIONAL RECORD--—-HOUSE

record relating to a transaction in or affect-
ing interstate or foreign commerce that were
formed, created or delivered by one or more

tion of the consumer's withdrawal of con-
sent. A consumer's withdrawal of consent
shall be effective within a reasonable period
of time after receipt of the withdrawal by
the provider of the record. Failure to comply
with paragraph (1)(D) may, at the election of
the consumer, be treated as a withdrawal of
consent for purposes of this paragraph.

Subsection (c}(5) makes clear that this sub-
section does not apply to any records that
are provided or made available to a con-
sumer who has cansented prior to the effec-
tive date of this title to receive such records
in electronic form as permltted by any stat-
ute, regulation, or other rule of Ia

Subsection (c}(6) provides an oral commu-
nication or a recording of an oral commu-
nication shall not qualify as an electronic
record for purposes of this subsection except
as otherwise provided under applicable law.

Section llJl‘(7 d) addresses statutory and reg-
ulatory record retention requirements. It
states that when a statute, regulation, or
other rule of law requires that a record, in-
cluding a contract, be retained that require-
ment {s satisfied by the retention of an elec-
tronic record, if two criteria are met. First,
the electronic record must accurately reflect
the information set forth in the contract or
record required to be retained. Second, that
electronic record must remain accessible to
all parties who by law are entitled to access
the record for the period set out in that law.
Moreover, the electronic record must be in a
form eapable of accurate reproduction for
later reference. The reproduction may be by
way of transmission, printmg or any other

method of reproducing re:

Section 101(e) addresses stacutory and reg-
ulatory requirements that certain records,
including contracts, be in writing. The stat-
ute of frauds writing requirement exempli-
fies one such legal requirement. The section
states that an electronic record or contract
may be denied legal effect and enforceability
under section 10I(a) of this Act, if such an
electronic record is not in a form that is ca-
pable of being retained and accurately repro-
duced for later reference by all parties enti-
tled to retain that contract or record. This
provision is intended to reach two gualities
of “a writing” in the non-electronic warld.
The first such quality of ""a writing” is that
it can be retained, e.g.. a contract can be
filed. The second such quality of “a writing”
is that it can be reproduced, e.g., a contract
can be cople

Subsectinn (f) clarifies that nothing in
title I affects the preximity requirement of
any statute, regulation, or other rule of law
with respect to any warning, notice, disclo-
sure, or other record required to be posted.
dl;played. or publicly affixed.

tion (g) provides that if a statute,
regulation, or other rule of law requires a
signature ar record to be notarized, acknowl-
edged. verified, or made under oath, that re-
quirement is satisfied if the electronic signa-
ture of the person authorized to perform
those acts, together with all other informa-
tlon required to be included by ather applica-
ble statute, regulation, or rule of law, 15 at-
tached to or logically associated with the
signature or record. This subsection permits
notaries public and other authorized officers
to perform their functions electronically,
provided that all other r of ap-

agents.

Subsection (i} makes clear that the provi-
sions of title I and II cover the business of
insurance,

Subsection (j) provides protection from li-
ability for an insurance agent or broker act-
ing under the direction of a party that enters
into a contract by means of an electronic
recard or electronic signature if: (1) the
agent or broker has not engaged in neg-
ligent, reckless, or intentional tortious con-
duct; (2) the agent or broker was not in-
volved in the development or establishment
of such electronic procedures: and (3) the
agent or broker did not deviate from such
procedures.

AUTHORITY TO ALTER OR SUPERSEDE GENERAL
RULE

Senate bill

Section 5{g) of the Senate bill provides
that section 5 does not apply to any State in
which the Uniform Electronic Transaction
Act is in effect.
House amendment

H4353

modify, limit, or supersede the provisions of
section 101 only if that State action: (1) con-
stitutes an adoption or enactment of the
Uniform Electronic  Transactions Act
(UETA) as reported and recommended for en-
actment by the National Conference of Com-
missioners  on  Uniform State Laws
(NCCUSL) in 1989; or (2} specifies alternative
procedures or requirements (or both} for the
use or acceptance of electronic signatures or
e legal
effect. validity and enforceability of con-
tracts or records.

It is Intended that any State that enacts or
adopts UETA in its State to remove itself
from Federal preemption pursuant to sub-
section (8)(1) shall be required to enact or
adopt UETA without amendment. Any vari-
ation or derivation from the exact UETA
document reported and recommended for en-
actment by NCCUSL shall not qualify under
subsection (a)(1}. Instead, such efforts and
any other effort may or may not be eligible
under subsection (2)(2). Thus, a State that
enacted a modified versicn of UETA would
not be preempted to the extent that the en-
actment or adoption by a State met the con-
ditions impused in subsection (@){2).

Section 102{a} of the House
provides that a State statute, regulation or
other rule of law enacted or adopted after
the date of enactment of H.R. 1714 may mod-
ify, limit, or supersede the provisions of sec-
tian 101 (except as provided in section 102(b})
if that State action: (1) is an adoption or en-
actment of the UETA as reported by the
NCCUSL or specifies alternative procedures
or requirements recognizing the legal effect,
validity and enforceability of electronic sig-
natures; and (2J for statutes enacted or
adopted after the date of enactment of this
Act, makes speciﬂc reference to the provi-
sions of sectio

Section loz(b) provxdes that no State stat-
ute, regulation, or rule of law (including
these pertaining to insurance), regardless of
date of enactment, that modifies, limits, or
supersedes section 101 shall be effective to
the extent that such statute, r

) places a limi-
tation on a Scace that attempts to avoid
Federal preemption by enacting or adopting
a clean UETA, Section 3(b)(4) of UETA, as re-
ported and recommended for enactment by
NCCUSL, allows a State to exchude the appli-
cation of that State's enactment or adoption
of UETA for any "other laws, if any, identi-
fied by State.” This provision provides a po-
tential enormous loophole for a State to pre-
vent the use or acceptance of electronic sig-
natures or electronic records in that State.
To remedy this, subsection (a}(l) requires
that any exception utilized by a State under
section 3(b)(4) of UETA shall be preempted if
it is inconsistent with title I or II, or woul
not be preempted under subsection (a)(z)(ﬂ)
{technology neutrality).

As stated above, subsection (a}(2) is de-
signed to cover any attempt except a strict
of

rule of law: (1) discriminates in favor of or
against a specific technology, methad, or
technique; (2) discriminates in favor of or
against a specific type or size of entity en-
gaged in the business of facilitating the use
of electronic signatures and electronic
records; (3) is based on procedures or require-
ments that are not specific and that are not
publicly available: and (4) is otherwise incon-
sistent with the provisions of section I01.

Section 103(c) provides that a State may,
by statute, regulation or rule of law enacted
or adopted after the date of enactment of
this Act, require specific notices to be pro-
vided or made available in writing if such
notices are necessary for the protection of
the public health or safety of consumers, A
consumer may not, pursuant to Section
101(b}(2) consent to the provision or avail-
ability of such notice solely as an electronic
record.
Conference substitute

The conference report adopts a substitute
provision. Section 102 of the conference re-
port provides a conditioned process for
States to enact their own statutes, regula-
tions or other rules of law dealing with the
use and acceptance of electronic signatures
and records and thus opt-out of the federal
regime. The preemptive effects of this Act
apply to both existing and future statutes,
or other rules of law enacted or

plicable law are satisfied. This subsection re-
moves any requirement of a stamp, seal, or
similar embossing device as it may apply to
the performance of these functions by elec-
tronic means.

Subsection (h) provides legal effect, valid-
ity and enforceability to contracts and

adupted by a State, Thus, a State could not
argue that section 101 does not preempt its
statutes, regulations, or ather rules of law
because they were enacted or adopted prior
to the enactment of this Act.

Section 102(a} prcvxdes that a State stat-
ute, regulation or other rule of law may

UETA (which
would be covered by subsection (a}{1)), by a
State to escape Federal preemption by en-
acting or adopting specific alternative proce-
dures or requirements for the use or accept-
ance of electronic signatures or records. This
includes any regulations or State action
taken to implement a clean enactment or
adoption of UETA. Thus, a regulation or
other rule of law issued to implement a
State's enactment or adoption of a clean
UE.'I'A would fall under and be tested against
ion (a) (2}
if it strays in any manner from the strict,
specific text of UETA, as reported and rec-
ommended for enactment by NCCUSL.
urther, some States are enacting or
adopting a strict, unamended version of
UETA as well as enacting or adopting a com-
panion or separate law that contains further
provisions relating to the use or acceptance
of electronic signatures or electranic
records. Under this Act, such action by the
State would prompt both subsection (a)(1)
(for the strict enas ent or adoption of
UETA) and subsecuon (a)(2) (for the other
Sub-
section (a) (z) would also apply for any
amendments made by a state in the future to
their statutes, regulations or rules of law
ertaining to the original enactment or
adoption of UETA that qualified under sub-
section (a)(1).

Subsection (a){2) contains two important
conditions that lmit the extent to which a
state could utilize it to opt-out of the federal
regime. Specifically, such alternative prace-
dures or r 1) must be
with this title and title II: and (2} do not re-
quire, or accord greater legal status or effect
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to, the implementation or application of a
specific technology or technologlcal speci-
the 4
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agency if the State agency is not acting as a
market participant in or affecting interstate

flcation for of cre-

ating. storing, genmerating, receiving. com-
municating, or authentlcating electronic
that

(2) court orders ar notices or offi-
cial court d briefs,
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agencies would be preserved over records
filed or maintained in a specific standard or
standards.

o

pleading and ather writings) required to be

signatures or records. It is not i

with court pro-

the singular use of or techno-

o @ any notice concerning: (A

logical
(a}{2}(A)(i1) allows a State to set more than
one technologles at the expense of other
technologies in order to meet this standard.
Instead, this limitation Is intended to pre-
vent States from setting any specific tech-
rgiogy or techrulogival specification, unless
otherwise

the of utility
services, (B) default acceleration, reposses-
sion, foreclosure or eviction, or the right to
cure under a credit agreement secured by, or
a rental agreement for, a primary residence
of an individual or the cancellation or termi-
nation of heatth insurance or benefits or life

Further, benefits
inclusion of the “or accord greater legal sta-  Conference substitute
tus or effect to™ is intended to prevent a
state from giving a leg-up or 1mpose an addi- The Confte:;:ci-o’;?g&? ig:p t;g:;":gz:a?

tlonal burden on one
specification that is not applicable to all
others.

In addition, subsection (a)(2)(B) requires
that a State that utilizes subsection (8}(2) to
escape federal preemption must make a spe-
cific reference to this Act In any statute,
regulation, ar other rule of law enacted or
adopted after the date of enactment of this
Act. This provision is intended, in part. to
make it easier to track action by the various
States under this subsection for purposes of
research.

Section 102(b) provides a specific exclusion
to the technoloy neutrality provisions con-
tained in subsection (@){2)(A}Gi) for procure-
ment by a state, or any agency or instru-
mentality thereof.

Section 102(c) makes clear that subsection
(a) cannot be used by a State to cirt

ment.
Section 103(a) excludes from the applica-

‘The conference report adopts a substitute
provision that follows the House amend-

ment.

Section 104(a) provides that subject to sec-
tion 104(a)(2), 2 Federal regulatory agency, a
self-regulatory organization, or State regu-
latory agency may specify standards or for-
mats for the filing of records with that agen-
cy or organization, including requiring paper
filings or records. While the conference re-
port preserves such authority to such agen-
cles or organizations, it is intended that use
of such authority is rarely exercised. Section
104(6)(1) provides that subject to section
104(b)(2) and section 104(c). a Federal regu-
latory agency or Smte regulatory agency

tion of section 101 as
or record to the extent that it is covered by:
(1) a statute, regulation or rule of law gov-
erning the creation and execution of wills,
codicils. or testamentary trusts; (Z) a stat-
ute, regulation or other rule of law gov-
erning adoption, divorce, or other matters of
family law; (3} the Uniform Commercial Code
as in effect in any state, other than sections
1-107 and 1-206 and Articles 2 and 2A.

Section 103(b) excludes from the applica-
tion of section 101: (I} court orders or notices
or official court documents (including briefs,
pleading and other writings) required to be
executed in connection with court pro-
ceedings; or {2} any notice of: (A} the can-
cellation or termlnatlan of utllity services,

this title or title II through the imposition
of nonelectronic delivery methods under sec-
tion 8(b)(2) of UETA. Arly attempt by a State
to use 8(b}{2) to violate the spirit of this Act
shauld be treated as effort to circumvent and
thus be void.
SPECIFIC EXCLUSIONS

Senate bill

Section 5(d) of the Senate bill excludes
from the application of this section any stat-
ute, regulation or other rule of law gov-
erning: (1) the Uniform Commercial Code as
in effect in any state, other than sections 1-
107 and 1208 and Articles 2 and 2A; {2) pre-
marital agreements, marriage, adoption, di-
vorce, or other matters of family law; {3}
documents of title which are filed of record
with a governmental unit until such time
that a State or subdivision thereof chooses
to accept filings electronically; (4) residen-
tial landlord-tenant relationships; and (§)
the Uniform Health-Care Decisfons Act as in
effect in a State.
House amendment

Section 103(a} of the House amendment ex-
cludes from the application of section 101
any contract, agreement or record to the ex-
tent that it is covered by: (1) a statute, regu-
lation or rule of Jaw governing the creation
and execution of wills, codicils, or testa-
mentary trusts; (2) a statute, regulation or
other rule of law governing adoption, di-
vorce, or other matters of family law; (3) the
Uniform Commercial Code as in effect in any
state, other than sections 1-107 and -2056 and
Articles 2 and 2A: (4) any requirement by a

(B) default, . fore-
closure or eviction, or the right to cure
under a credit agreement secured by, or a
rental agreement for, a primary residence of
an individual or the cancellation or termi-
nation of health insurance or benefits or life
insurance benefits

that is resp for under any
other statute may interpret section 101 with
respect to such statute through (1) the
issuance of regulations pursuant to a stat-
ute: or (2) to the extent such agency is au-
thorized by statute to issue orders or guid-
ance, the issuance of orders or guldance of
general applicability that are publicly avatl-
able and published (in the Federal Register
in the case of an order or guidance issued by
a Federal regulatory agency). However, this
does not grant any Federal regulatory agen-
cy or State regulatory agency authority to
issue regulations, orders, or guidance pursu-
ant to any statute that does not authorize
issuance of orders or guidance.

Section 104(b){2) provides for limitations
on the interpretational authority of agen-
cies. Specifically. a Federal regulatory agen-
cy shall not adopt any regulation, order, or
guidance described in section 104(b)(1), and a
State regulatory agency is preempted by sec-
tion 101 from adopting any regulation, order,
or gui described above unless: ()—(A)

he exclusion pertaining to utility services
applies to essential consumer services in-
cluding water, heat and power. This provi-
sion does not apply to notices for other
broadly used important consumer services,
such as telephone, cable television, and
Internet access services, etc. Electronic can-
cellation or termination notices may be used
in association with those other services, as-
suming all of the other elements of Section
101 &

Sectlon 103(c)(1) directs the Secretary of
Commerce, acting through the Assistant
Secretary for Communication and Informa-
tion, to review the operation of the exclu-
stons in subsections (a) and (b) over a period
of three years to determine if such exclu-
sions are necessary for the of con-

such regulation, order, or guidance is con-
sistent with section 101; (B) such regulation,
order, or guidance does not add to the re-
quirements of such sectlon; and (C) such
agency finds, in connection with the
issuance of such regulation, order. or guid-
ance, that—(i) there is a substantial jus-
tification for the regulation, order, or guid-
ance; (if) the methods selected ta carry out
that purpose—~(I) are substantially equiva.
lent to the requirements imposed on records
that are not electronic records; and (II} will
not impose unreasonable costs on the accept-
ance and use of electronic records: and (iil)
the methods selected to carry out that pur-
pose dae not require the implementation or
application of a specific technnlngy or tech-
for performing the

sumers. The Assistant Secretary shall sub-
mit the findings of this review to Congress
within three years of the date of enactment
of this Act.

Section 1D3(C)(2) provides that a Federal
regulatory agency, with respect to matter
within its jurisdiction, may actend after
proper notice and nd

functions of creating, stonng, genera:mg, re-
ceiving,
electronic records or electrcnlc signatures.

e conference report provides for more
limited Federal and State interpretative au-
thority aver other functlons related to
recurds This Act grants no additional or
newr authority to any Federal or

finding that one or more of exceptions in
subsections (a) or (b} are not longer nec-
essary for the protection of consumers and
eliminating such exceptions will not in-
crease the material risk of harm to con-

Federal regulatory agency or self-
agency that records be filed or maintained in
a specified standard or standards {except
that nothing relieves any Federal regulatory
agency of its obligation under the Govern-
ment Paperwork Elimination Act, title XVII
of Public Law 105-277); (5} the Uniform Ana-
tomical Gift Act; or (6) the Uniform Health-
Care Declslons Act.

Section 103(b) excludes from the applica-
tion of section 101: (1) any contract, agree-
ment or record between a party and a State

sumers, the of section 101 to such
exceptions.
APPLICABILITY TO FEDERAL AND STATE
COVERNMENTS
Senate bill

The Senate bill contained no provision af-
fecting the authority of Federal regulatory
agencies.

House amendment

The House amendment provided in Section

103 that the authority of Federal regulatory

State agency. The conference report provides
that if Federal or State regulators possessed
specific rulemaking authority under their
organic statutes, they could use that rule-
making authority to Interpret section 101
subject to strict conditions. Those condi-
tions include determinations that such regu-
lation, order or guldance: (1} is consistent
with section 101; and (2) does not add to the
requirements of the section. Additionally,
the conference report requires that any Feid-
eral agency show conclusively that: (a} there
1s a substantial justification for the regula-
tion and the regulation is necessary to pro-
tect an important public interest: (b) the
methods used to carry out that purpose are
the least restrictive alternative conslstent
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with that purpose; (c) the methods are sub-
stantlally equivalent to the requirements
imposed or records that are not electronic
records; and (d) such methods will not im-
pose new costs on the acceptance and use of

records. The report re-
quires strict technological neutrality of any
Federal or State regulation, order or guid-
ance. Absent such technological neutrality.
nny such regulation, order or guidance is

oid.

The conference report is designed to pre-
vent Federal and State Regulators from un-
dermining the broad purpose of this Act, to
facllitate electronic commerce and elec-
tronic record keeping. To ensure that the
purposes of this Act are upheld, Federal and
State regulatory authority is strictly cir-
cumseribed. It is expected that Courts re-
viewing administrative actions will be rig-
orous in seeing that the purpose of this Act,

CONGRESSIONAL RECORD —HOUSE

intended that the test under subsection (d)(1)
not be read too limiting. There are vast
numbers of instances when section 101(c)
may not be appropriate or necessary and
should be exempted by the appropriate regu-
lator.
Subsection (d){(2) requires the Securities
and Exchange Commission, within 30 days
after date of emactment, to issue a regula-
tion or order pursuant to subsection (d)(1)
exempting from the consent provision any
records that are required to be provided in
order to allow advertising, sales literature,
or other information concerning a security
issued by an investment company that is
registered under the Investment Company
Act of 1940, or concerning the issuer thereof,
to be excluded from the definition of a pro-
spectus under section 2(a)(10){A) of the Secu-
rities Act of 19

Section 104(e) provjdes that the Federal

to ensure the widest use and
of electrnnic commerce and records are not
underming

Subsection (b}(3)(A) provides authority to
a Federal or State regulatory agency to in-
terpret section 101(d) in a manner to specify
specific performance standards to assure ac-
curacy. record integrity, and accessibility of
records that are required to be retained. Sub-
section (b)(3) extends this authority to over-
ride the technelogy neutrality provision con-
tained in subsection (b}(2)C)(iii) but only if
doing so (1} serves an important govern-
mental objective; and (2} is substantially re-
lated to the achievement of that objective.
Further, subsection (b}(3){A) does not allow a
Federal or State regulatory agency to re-
quire the use of a particular type of software
or hardware in order to comcrl ly with 101{d).

Subsection (b){3)(B) provides authority to a
Federal or State regulatory agency to inter-
pret section 101(d) to require retention of
paper records but only If (3) there is a com-
pelling government interest relating to law
enforcement or national security for impos-

C shall not hold
any contract for telecommunicatiuns service
or letter of agency for a preferred carrier
change, that otherwise complles with the
Commission's rules, to be legally ineffective,
invalid or unenforceable solely because an
electronic records or electronic signature
was used in its formation or authorization.

The Federal Communications Commission
(FCC) has been very slow, even reticent, to
clearly authorize the use of an Internet let-
ter of agency for a consumer to conduct a
preferred carrier change. As a result of the
Commission’s repeated failure to act on this
matter, the conference report provides spe-
cific direction to the Commission to recog-
nize Internet letters of agency for a preferred
carrier change.

STUDIES

Senate bill

Section 7 of the Senate bill directs the De-
partment of Commerce and Office of Manage-
ment and Budget (OMB) to report to Con-
gress within 18 months on Federal laws and
that might pose barriers to elec-

ing such and such
requirement Is essential to attaining such
interest. [t Is important to note that the test
in subsection {b)(3)(B) is higher and more
stringent than In subsection (5)(3)(A). This is
intentional as it is an effort to impose an ex-
tremely high barrler before a Federal or
State regulatory agency will revert back to
requiring paper records. However. this does
e test

Cromic commerce, including suggestions for
reform.
House amendment

Section 104 of the House amendment di-
rects the Secretary of Commerce (the Sec-
retary), acting through the Assistant Sec-
retary for Communications and Information,
to conduct an inquiry regarding any State

oL
(b)(s)(A) It, toc is intended to be an ex-
tremely high barrier for a Federal or State
regulatory agency to meet before the tech-
nology neutrality provision is violated. It is
intended that use of either of these tests will
be necessary in only a very, very few in-
stances. It is expected that Federal and
State agencies take all action and exhaust
all other avenues before exercising authority
granted in paragraph

Subsection (b%(‘i) exempt_s procurement by
a Federal or State government, or any agen-
cy or instrumentality thereof from the tech-

nology neutral requirements of subsection
(B} ) ii).

Subsection (c)(1) makes clear that nothing
in subsection (b). except subsection (b)(3)(B).
allows a Federal or State regulatory agency

statute, ri or rule of law enacted or
adopted after epactment on the extent to
which such statute, regulation, ar rule of law
complies with section 102(b). Secrion 104(b}
requires the Secretary to submit the report
described in at the

H4355

posed on electronic commerce by the provi-
sion, whether the benefits outweigh the bur-
dens; (3) whether the absence of such proce-
dure would increase consumer fraud; and (d)
any suggestions for revising the provision. In
conducting the evaluation, the Secretary of
Commerce and FTC shall solicit the com-
ments of the public, consumer representa-
tlves, and electronic commerce businesses.
DEFINITIONS

Senate bill

Section 4 sets forth the definitions of
terms used in the bill: “electronis
tronic agent;” "electronic record;
tronic signature “‘governmental agen
“record;" “‘transaction;” and "Uniform Elec-
tronic Transaction Act."”
House amendment

Section 104 of the House amendment de-
fines the following terms: i

record; “electronic  signature;
tronic:” “electronic agent;” *‘record
eral regular.oxy agency:;” and “self-regu-

latory agency.
Conference substitute
‘The conference report adopts a substitute

agency;” “'information;’
and "‘transaction.’”
EFFECTIVE DATES

Senate bill

‘The Senate bill contained no provision.
Hause amendment

‘The House amendment contained no provi-
slon.
Conference substitute

The conference report creates a general de-
layed effective date for the bill, and creates
specific delayed effective dates for certain
provisions of the bill. Subsection (a) estab-
lishes that, except as provided in subsections
{b), the provisions of the bill are effective
Qctober I, 2000. Subsection (b) delays the ef-
fective date of the records retention provi-
sion until March 1. 2001 unless an agency has
initiated, announced, proposed but not com-
pleted an action under subsection 104(b)(3),
In which case it would be extended until
June 1, 2001, Subsection (b)(2) delays the ef-
fective date of this Act by one year with re-
gards to any transaction involving a loan
guarantee or loan guarantee commitment
made by the United States Government. The
one year delay was granted to permit the

of the five year period.

Section 104(c) requires the Secretary, with-
in eighteen months after the date of enact-
ment, to conduct an inquiry regarding the
effectiveness of the delivery of electronic
records to consumers using electronic mail
as compared with the delivery of written
records by the United States Postal Service
and private express mail services. The Sec-
retary shall submit a report to Congress re-

arding the results of such inquiry at the
conclusion of the eighteen month period.

P .

to impose or reimpose any req that
arecord be in er form.
Subsection &) makes clear that nothing

in subsection (a) or (b) relieves any Federal

The Senate recedes to the House with an
amendment. Specifically, the conference re-
port retains subsect;on 104(c) of the House

es it as section

regulatory agency of its under
the Government Paperwork Elimination Act.

Subsection (d)(1) provides authority to a
Federal or State regulatory agency to ex-
empt without condition a specified category
or type of record from the consent provisions
in sectfon 101{c) if such exemption is nec-
essary to eliminate a substantial burden on
electronic commerce and will not increase
the material risk of harm to consumers. It is

104(a) of the conference report. Further, the
conference report includes a new subsection
{b) that requires the Secretary of Commerce

federal government time to i safe-
guards necessary to protect taxpayers from
risk of default on loans guaranteed by the
federal government.

Subsection (d} delays the effective date of
section lm(c) for any records provided or
made to
title IV of the H)gh Education Act of 1965
until tl cretary o
revised promissory notes under section
432(m) of such Act or one year after the date
of enactment, whichever is earlier.

TRANSFERABLE RECORDS
TRANSFERABLE RECORDS
Senate bill

‘The Senate bill contained no provision.
House amendment

The House amendment contained no pravi-
sion.

Ce

and the Federal Trade Ct within
one year after date of enactment, to submit
a report to the Congress analyzing: (1) the
benefits provided to consumers by the con-
sumer access test of the consent provision
(section 101(c)(1)(C})); (2} any burdens im-

The canference report adopts a new provi-
sion in recognition of the need to establish a
uniform national standard for the creation,
recognition, and enforcement of electronic
negotiable instruments. The development of
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a fully-electronic system of negotiable in-
struments such as promissory notes is one

CONGRESSIONAL RECORD —HOUSE

Secretary for Communications and Informa-
tion, to promote the acceptance and use of

r.hat will produce

signatures on an international

costs. This p which 15
based in part on Secticn 16 of the Uniform
Electronic Transactions Act, sets forth a cri-
terja-based approach to the recognition of
electronic negotiable instruments, referred
to as “transferable records” in this section
and in UETA. It is intended that this ap-
proach create a legal framework within
which companies can develap new tech-
nologies that fulfill all of the re-

basis In accordance with section 101 of the
bill and with designated principles. In addl-
tion. the Secretary of Commerce Is directed
to take all actions to eliminate or reduce
to in sig-

natures, including those resulting from the
inquiries required pursuant to subsection (a).
The designated principles are as follows:
free-markets and self -regulation, rather than

quirenvents: of negotiability in-an electronic
environment, and in a manner that protects
the interests of consumers.

The conference report notes that the offl-
cial Comments to section 16 of UETA, as
adopted by the National Conference of Com-
missioners on Uniform State Laws, provide a
valuable explanation of the origins and pur-
poses of this section, as well as the meaning
of particular provisions.

he conference report notes that,

& tting or rules, should
govern the and use of

signatures and electronic records; neutrality
and nondiscrimination should be observed
among providers of and technologies for elec-
tronic records and electronic signatures; par-
ties to a transaction should be allowed to es-
tablish requirements regarding the use of
electronic records and electronic signatures
acceptable to the parties; parties to a trans-
action should be p!rmitted ta determine the

to sections 3{c) and 7{(d) of the UETA. an
electronic signature satisfies any signature
requirement under Section 16 of the UETA,
It is Intended that an electronic signature
shall satisfy any signature requirement
under this provision, as well. The conference
report further notes that the reference in
section 201{a}(1){C) to loans™secured by real
property” includes all forms of real property,
including single-family and multi-family
housing.

Development and Adoption of Electronic Signa-

ture Products

TREATMENT OF ELECTRONIC SIGNATURES TN
INTERSTATE AND FOREIGN COMMERCE

Senate bill

Sectlon 6 of the Senate bill sets out the
principles that the United States Govern-
ment should follow, to the extent prac-
ticable, in its international negotiations on
electronic commerce as a means to facilitate
cross-border electronic transactions.

Paragraph (1) advocates the removal of
paper-based obstacles to electronic trans-
actions. This can be accomplished by taking
into account the enabling provisions of the
Model Law on Electronic Commerce adopted
by the United Nations Committee on Inter-
national Trade Law (UNCITRAL) in 1995,
Paragraph (2) permits that parties to a
transaction shall have the opportunity to
choose the technology of their choice when
entering Into an electronic transaction.
Paragraph (3) permits parties to a trans-
action the opportunity to prove in a court or
other proceeding that their authentication
approach and transactions are valid. Para-
graph (4) adopts a nondiscriminatory ap-
proach to electronic signatures.
House amendment

Section 201{a) of the House amendment di-
rects the Secretary of Commerce, acting
through the Assistant Secretary for Commu-
nications and Information, to conduct an an-
nual inquiry identifying: (1) any domestic or
forelgn impediments to commerce in elec-
tronic signature products and services and

appropriate and
implementation for thelr transacttons thh
the assurance that the technology and im-

i will be r d and en-
forced; the parties should have the oppor-
tunity to prove in court that their authen-
tication approaches and transactions are
valid; electronic records and signatures in a
form acceptable to the parties should not be
denied legal effect, validity, or enforce-
ability because they are not in writing; de
Jjure or de facte imposition of electronic sig-
nature and electronic record standards on
the private sector through foreign adoption
of regulations or policies should be avoided:
paper-based obstacles to electronic trans-
actions should be removed.

Section 201(c) requires the Secretary of
Commerce to consult with users and pro-
viders of electronic signatures and products
and other interested parties in carrying out
actions under this section.

Section 201{d) clarifies that nothing re-
quires the Secretary or Assistant Secretary
to take any action that would adversely af-
fect the privacy of consumers.

Section 201 (e{ provides that the definitions
in section 104 apply to this title.

Conference Substitute

‘The conference report adopts a substitute
provision. Section 301{za)(1) directs the Sec-
retary of Commerce to promote the accept-
ance and use of electronic signatures on an
international basis in accordance with sec-
tion 101 of the bill and with the set principles
listed in subsection {a}(2). In addition, the
Secretary of Commerce is directed to take
all actions to eliminate or reduce impedi-
ments to commerce in electronic signatures.

Sectlon 301{a)(2) lists the principles as fol-
lows: {1} Removal of paper-based obstacles ta
electronic transactions. This can be accom-
plished by taking into account the enabling
provisions of the Model Law on Electronic
Commerce adopted by the United Natlons
Committee on International Trade Law
(UNCITRAL) in 1995; (2} Parties to a trans-
action shall have the opportunity to choose
the technology of their choice when entering

the manner and extent to which such impedi-
ments inhibit the 1 of
and foreign commerce; (2) constraints im-
posed by foreign nations or international or-
ganizations that constitute barriers to pro-
viders of electronic signature products and
services; and (3) the degree to which other
nations and international organizations are
complying with the principles in section
201{0)(2).

Under subsection (a){2), the Secretary fis
required to report to Congress the findings of
each inquiry 90 days after completion of such

gectlon 201(b) directs the Secretary of
Commerce, acting through the Assistant
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portunity to prove in a court or other pro-
ceeding that thelr authentication approach
and transactions are valid. Partles should
have the opportunity to prove in court that
the authenticatlon methods that they select
are valid and reliable; and (4) Adoption of a
nondiscriminatory approach to electronic
signatures and authentication metheds from
other jurisdictions.

Section 301(c} directs the Secretary to con-
sult with users and providers of electronic
signature products and services and other in-
terested parties. Section 301(d) applles the
definitions of “electrunic signature” and
“‘electronic record” in section 107 to this
title.

Incr gly, online t are not
Just interstate but international in mature
and this creates a clear need for inter-
national recognition of electronic signatures
and records that will not create barrlers to
internaticnal trade. Title III directs the Sec-
retary of Cornmerce to take an active rale in
bilateral and multilateral talks to promote
the use and acceptance of electronic signa-
tures and electronic records worldwide. It is
intended that the Secretary promote the
principles contained in this Act internatfon.
ally. However, it is possible that some for-
eign nations may choose to adopt thelr own
approach to the use and acceprance of elec-
tronic signatures and electronic recards. In
such cases, the Secretary should encourage
those nations to provide legal recognition to
contracts and transactions that may fall
outside of the scope of the national law and
encourage those nations to recognize the
rights of parties to establish their own terms
and conditions for the use and acceptance of
electronic signatures and electronic records.

There is particular concern about Inter-
national developments that seek to favor
specific technologies of processes for gener-
ating electronic signatures and electronic
records. Failure to recognize multiple tech-
nologies may create potential barriers to
trade and stunt the development of new and
innovatlve technologies.

Unfortunately, intematinnal developments
on recognizing electronic signatures are
troubling. The German Digital Signature
Law of July 1997 runs counter to many of the
widely accepted principles of electronic sig-
nature law in the United States. For exam-
ple, the German law provides legal recogni-
tion only to signatures generated using dig-
1tal sig licens-
ing for certificate authorlues. and sets a
substantial role for the government in estab-
Jishing technical standards. Further, a posi-
tinn paper on international recognition of
electronic signatures released by the German
government (International Legal Recogni-
tlon of Digital Signatures, August 28, 1398)
seeks to apply these principles Internation-
ally, This policy statement reemphasizes the
principle that uniform security standards
are necessary for all uses of digital sigona-
tures regardless of their use, supports mu-
tual recognition of digital signatures only to
those nations which have a similar regu-
latory structure for certification authority,
and fails to provide legal effect to electronic
signatures generated by other technologies.

he European Community is considering a
fmmework for the use and acceptance of

into an Parties to a
commercial Lransaction should be able to
chose the appropriate tech-

r {ts member coun-

nologies and implementation meodels for
their transactions. Unnecessary regulation
of commercial transactions distorts the de-
velopment and efficient operation of mar-
kets, including electronic markets. More-
aver, the rapid of the

tries. "'Directive 1999/93/EC of the European
Parliament and of the Council of 13 Decem-
ber 1999 on a Community Framework for
electronic signatures” lays out the European
Cbmmumtys approach to electronic signa-
ture Of particular interest is Ar-

marketplace is resulting in new business
madels and technological innovatiens. This
is an evolving process. Therefore, govern-
ment attempts to regulate may impede the
development of newer alternative tech-
nologles; (3} Parties to a transaction the op-

ticle 7, International Aspects, which recog-
nizes the legal valldity of digital certificates
issued in a non-European Community coun-

. While international recognitlon of elec-
tronic signatures is important, there is con-
cern that this approach will not recognize
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non-certificate based electronic signatures,
such as those based on biometric tech-
nologies. The conference report notes that
with the Pt Union on

electronic signatures is a top priority.

COMMISSION ON CHILD ONLINE PROTECTION

AUTHORITY TO ACCEPT GIFTS

Senate bH

‘The Senate bill contains no similar provi-
sion.
House amendment

‘The House amendment contains no similar
provision,
Conference substitute

The conference report adopts a provision
to amend section 1405 of the Child Online
Protection Act by adding a new subsection
(1), which allows the Commission on Online
Child Protection to accept. use and dispose
of gifts, bequests or devises of services or
property for the purpose of alding or facili-
tating the work of the Commission.

Mr. Speaker, I reserve the balance of

my time.

Mr. DINGELL. Mr. Speaker, I yield
myself 3 minutes.

{Mr. DINGELL asked and was given
permission to revise and extend his re-
marks.)

Mr, DINGELL. Mr. Speaker, I rise in
support of this conference report and
urge its adoption by the House.

I want to begin by paying tribute to
my good friend, the chairman of the
committee, the gentleman from Vir-
ginia (Mr. BLILEY), for his leadership in
this matter.

Pileces of legislation which would not
have met the test of the public interest
have been reformed in the conference,
and his leadership has played a signifi-
cant part in those events, for which I
salute him and thank him.

The conference report confers legal
validity on electronic signatures and
contracts involving transactions in
interstate commerce and allows re-
quired consumer disclosures and other
records to be transmitted and retained
by businesses electronically rather
than on paper.

This is the most far-reaching e-com-
merce legislation to be considered by
this Congress. No one could be more
pleased nor indeed more surprised than
I am at the successful outcome of this
conference.

As I mentioned, we started with a
version that was anti-consumer and op-
posed by the Democratic conferees, by
the administration, by all the States
and by consumer groups. The Depart-
ment of Justice and the State attor-
neys general submitted letters to the
conference committee, pointing out
how the draft would have undermined
the government's ability to enforce
civil and criminal laws against waste,
fraud and abuse and would have de-
stroyed many popular laws protecting
consumers.

What then happened? Under the lead-
ership of our friend and colleague, the
gentleman from Virginia (Mr. BLILEY),
chairman of the Committee on Com-
merce and the chairman of the con-
ference, and Senator JOHN MCCAIN,
chairman of the Committee on Com-
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merce in the other body, a majority of
the Republican conferees agreed to ad-
dress these concerns. They recognized
that this legislation must have ade-
quate consumer protections or con-
sumers would never have the necessary
confidence to make e-commerce work.

I also want to commend Senators
HOLLINGS, SARBANES, WYDEN, and
LEAHY for their outstanding work on
these issues. Without their assistance,
certainly this matter would have been
concluded differently and probably un-
successfully.

These joint efforts Jed to the adop-
tion of strong consumer consent provi-
sions. These provisions require that
consumers affirmatively consent to re-
ceive information in electronic form.
Furthermore, these provisions require
that the consumer actually dem-
onstrate its ability to be open and to
gain access to the information in the
format that it will be transmitted.
Other consumer protections contained
in the conference report include re-
quirements relating to integrity of
records and security to guard against
tampering. Federal regulatory agencies
may grant exemptions from the con-
sent requirements under certain lim-
ited circumstances. Businesses may be
required to maintain paper copies of
contracts or records, if there is a com-
pelling law enforcement or national se-
curity interest.

Moreover, many critical documents
continue to be provided and retained
on papers, such as wills, adoption, di-
vorce matters, court orders, utility ter-
mination notices, foreclosure and evic-
tion notices, insurance cancellation,
product recalls, and warnings required
to accompany transportation of haz-
ardous materials.

1 am happy to report that all Demo-
cratic conferees and a majarity of our
Republican conferees have agreed to
the conference report which we are
considering today.

The conference report is also sup-
ported by the administration, the
States, and consumer groups.

This bipartisan conference agree-
ment is balanced, and it is fair to busi-
nesses, fair to consumers. It should be-
come law.

Let me discuss a few of the details of the
agreement.

| want to draw my colleagues attention to
some important provisions to which the Con-
ferees agreed during the conference.

Scope of Requirement.—Section 101(a). In
recommending that the House vote to pass
this conference report, | would ke to clarify
for members the kind of transactions that are
covered by the hill. You will note that the defi-
nition of on” includes busi
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of such governmental transactions (for exam-
ple, the Government's issuance of a check re-
flecting a benefit) are

in nature, they are not covered by this bill be-
cause they are part of a uniquely govem-
mental operation. Likewise, activities con-
ducted by private parties principally for gov-
emmental purposes are not covered by this
bill. Thus, for example, the act of collecting
signatures fo place a nomination on a ballot
would not be covered, even though it might
have some nexus with commerce {such as the
signature collectors’ contract of employment).

General Rule of Validity —Section 101(3)(1)
and (2). The Conferees added the word “"sole-
ly” in both sections 101(a)(1) and (2) o en-
sure that electronic contracts and signatures
are not inadvertently immunized by this Act
from challenge on grounds other than the ab-
sence of a physical wiiling or signature.

Preservation of Rights and Obligations.—
Section 101(b)(1). The Conferees added a
new Section 101(b)(1) which provides that this
Title | does not “limit, alter, or otherwise affect
any requirement imposed by a statute, regula-
tion, or nule of law relating to the rights and
obligations of persons under such statute, reg-
ulation, or rule of law other than a requirement
that contracts or ofher records be written,
signed, or in nonelectronic form.” This savings
clause makes clear that existing legal require-
ments that do not invalve the writing, signa-
ture, or paper form of a contract or other
record are not affected by Title I, Thus, for ex-
ample, a transaction into which a consumer
enters electronically is still subject {o scrutiny
under applicable State and Federal laws that
prohibit unfair and deceptive acts and prac-
tices. So, if a consumer were deceived or un-
fairly convinced in some way to enter into the
electronic transaction, State and Federal unfair
and deceptive practices laws might still apply
even though the consumer was properly noti-
fied of their rights under Section 101{c) and
consent to the electronic notices and contfracts
was properly obtained. In other words, compli-
ance with the Act's consumer consent require-
ments does not make it unnecessary for the
transaction and parties to the transaction to
comply with other applicable statutes, regula-
tions or rules of law.

Preservation of Rights and Obligations.—
Section 101(b)(2). The Act specifically avoids
forcing any contracting party—whether the
Governiment or a private party—to use or ac-
cept electronic recerds and electronic signa-
fures in their contracts. Thus, for example,
where the Govemment makes a direct loan,
the hill would not require the use or accept-
ance of electronic records or signatures in the
loan transaction, because the Govemment
would be a parly to the loan contract. The
Conferees recognized that, in some instances,
parties to a contract might have valid reasons
for choosing not to use electronic signatures
and records, and it is best to allow contracting
parties the freedom to make that decision for

com-
mercial, or consumer affairs. The Conferees

Prolectlons Against Waste, Fraud and
S

lly rejected i

trar should d that
this hill will not i in any way affect most govem-
mental such as law

actions, court actions, issuance of Govem-
ment grants, applications for or disbursement
of Govemment benefits, or other activities that
the Govemment conducts that private aclors
waould not conduct. Even though some aspects

ofions  101(b)(2), 102(b) and
104(b)(4) Members should note that several
provisions of the conference report are de-
signed to address concem about protecting
taxpayers from wasle, fraud and abuse in con-
nection with govermnment contracting or other
instances in which the Govemment is a mar-
ket participant. For example, Seclions
101(b)(2) 102(b) and 104(b)(4) and others
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give agencles significant (atitude to accept, re-
jact, or place condiions on the use of elec-
tronic signatures and records when the Gov-
emment is acting like a market participant,
Consent to Electronic Record.—Section
101(c)(1). The House bill included an amend-
ment that required that consumers affirma-
tively consent before they can receive records

CONGRESSIONAL RECORD —HOUSE

ferees added provisions that state: “if a stat-
ute, regulation, and other rule requires that a
contract or other record relating to a trans-
action . . . be retained,” the requirement is
met by retaining an electronic record of the in-
formation that “accurately reflects the informa-
tion" and “remalns accessible” to all who ara
entitled to it “in & form that is capable of being

(including required notices and
and statements) elecironically that are legally
required to be provided or made available in
writing. Among other changes fo this section
made in conference, the Conferees added an
important new element: Section 101(c){1)(C)
of the conference report requires that the con-
sumer “consents electronically, or confinms his
or her consent electronically, in a manner that

that the
can access in the

for [later

L Morecver, Federal or State regulatory
agencles may interpret thls requirement to
specify performance standards to “assure ac-
curacy, record integrity, and accessibliity of

records that are reqmred to be relained.”
these can
ba specifiad in @ mannar that does not con-
form to the technology neutrality provisions,
provided that the requirement serves, and is
ially refated to the achlevemem of, an

ic form
that will be usad to provide the il it

These

that is the subject of the consent.” The pur-
pose of this provision is to ensure that, when
consumers agree to raceive nolicas electroni-
cally, they are able to make an informed deci-
sion and that they can actually open, read,
and retain the records that they will be sent
elgctronically.

Today, many different technologies can be
used to deliver information—each with its own
hardware and software requirements. An indi-
vidual may not know whether the hardware
and software on his ar her computer will allow
a particular (echnology to operate. (All of us
have had the experience of being unable to
open an e-mail Most indi

record retention provisions are essential to the
capacity of federal and Stale regulatory and
law enforcement agencies to ensure compli-
ance with faws. For example, the only way in
which a agency can i

in large are
complying with fnancual and other requlre-
ments of those programs may be to require
that records be retained in a form that can be
readily accessible to govemment auditors.
Similarly, agenclss must be able to requlre
that pro-
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102{c). Under Section 102(a), States may su-
perseds this Act if they adopt UETA, subject
to certain Iimitations section forth in Section
102(a). Section 8(b)(2) of UETA allows States
1o impose delivery requirements. Section
102{c) makes clear that States retain the au-
thority provided under Seclion B8(b)}(2), pro-
vided that the State does not circumvent Titles
1 or It of this Act by imposing nonelscironic de-
livery methods. Thus, provided that the deliv-
ery methods required are electronic and do
not require that notices and records be dellv-
ered in paper form, States retain their author-
Ity under Section 8(b)(2) of UETA to eslablish

delivery requirements.

Filing and Access Requirements—Section
104(a) of the conference report protects stand-
ards and formats developed by a Fedsral rag-
ulatory agancy, self-regulatory organization, or
State regulatory agency for records required to
be filed with it. Thus standards and formats
developed by the SEC for slectronic filings for
systems such as EDGAR and IARD, and simi-
larly, the CRD system, a [oint federal-state
system for registering securities firms and thelr
personnel, all would be cavered by Saction
104({z). The standards and formats for
EDGAR, the IARD, and the CRD have been
developed over many years, and both the
SEC and securities Industry have expended
to make these complex

tections fo ensure that eledmnlc records can-
not bs altered easily by money launderers or

lack the technological sophistication to know
the exact technical specifications of their com-
puler equipment and software, especially if
they are not at home when consent is sought.
For these reasons |t IS appropnate to require
o to h an connec-
tion” with their customers in order to provide
assurance that the consumer will be able to

or others seeking fo hide their ille~
gal activity. Without the ability of these agen-
cies to ascertain program compliance through
elactronic record retention, taxpayers could ba
exposed fo far greater risk of fraud and abusa.
Similarly, bank and other financial regulators
need to require that records be retained in
order that their examiners can insure the safe-
ty and soundness of the inslitulions and their

access the in the ic form in
which it wilt be sent. This i i

with all relevant regulatory require-
ments. The set forth in the SEC's

check” can be as simple as an e-mail to the
customer asking the customer to canfimn that

existing electronic recordkeeping rule, Rule
17a-4{f), such as the requirement that an

hs was able to open the (if the
company plans to send nolices to the cus-
tomer via e-mail attachments) and a reply
from the customer confirming that he or she
was able to open the attachment. This raspon-
sibility is not unduly burdensome to e-com-

systeam preserve
records in a hon-rewritable and non-erasable
manner, are essential to the SEC's investor
protectian mission and are consistent with the
provisions of the conference report. The Con-
ferass also expect the SEC to work with the

merce. As a matter of good rela-
tions, any legitimate company would want fo
confimm that it has a working

'y organizations (SROs)
to the extent necessary fo ensure that accu-

link with ils customars.

racy, and integrity also
cover SRO reoordkeepmg requirements in an

Presarvation of C:
Section  101(c}{2)(A). The Conferees pre-
sarved an important provision from the House
bill which provides that: “nothing in this title af-
fects the content or iming of any disclosure or
other record required to be provided or made
avallable to any consumer under any statute,
regulation, or other rule of law.” So, for exam-
ple, if a stalute requires that a disclosure be
provided within 24 hours of a cerlain event
and that the disclosure include specific lan-
guage set forlh clearly and conspicuously, that
requirement could be met by an electronic dis-
closure provided within 24 hours of that event,
which disclosure included the specific lan-
guage, set forth clearly and conspicuously.
However, simply providing a nofice electroni-
cally does not ohviate the need to satisfy the

Section 104(b)(3)(B) of the conference re-
port pemmits Federal regulatory agencies to in-
terpret the law to require retention of written
records in paper form, if there is a compalling
govemmental Interest in law enforcement .for

systems work for regulators and investors
alike. The impartance of this provision has
been intensifisd by the very real threat of se-
Curity breachesg! computer hackers.

Pi i Existing R i

Author-
ity—Section 104(b). This Act will affect re-
quirements that are imposed by Federal and
state statutes, regulations, and rules of law.
No one agency is charged with interprating ils
provisions; instead, under Section 104(b), reg~
ulatory agencies that have authority o inler-
pret other statutes may interpret Saction 101
with respect to those statutgs to the extenl of
their existing interpretative authorily. This pro-
vision provides important protection to both af-
fected Industry and consumers. It is impos-
sible to envision all of the ways in which this
Act will affect existing statufory requirements.
This interpretative authority will allow regu-
Istory agenciss to provide legal certainty about
interpretations to affected parties. Moreover,
this authority will allow regulatory agencies to
take steps to address abusive electronic prac-
tices that might arise that are inconsistent with
the goals of their underlying statutes, For ex-
ample, if a broker wera to decelve a person
inta pledging equity in thelr home for a loan
based on false representations about the
loan’s terms and conditions, the broker's ac-
tion could be challenged under any applicable
statute that pmhlbllEd such deceplion and
false even if the consumer

such and if i
such requiremant is essentlal fo atiaining such
interest. Tha Conferess axpect the SEC would
be able to use this provision to require brokers
to keep written records of agreements re-
quired to be obtained by the SEC’s penny

stock rules.
toP i Section 102(a).
Thls subsection expressly gives the Stales the
authority to modify, limit or supersede provi-
sions of Section 101 in certain ways if the
State snacls the provtsxons of the Uniform
Ts

statutg’s for liming

and content.
Retention of Contracls and Records.—See-
tion 101(d){1) and Section 104(b)(3). The Con-

as app and
recommended for enactment by the National
Conference of Commissloners on  Uniform
State Laws in 1999 (UETA).

the loan
and consented to the use of the electronic
contract and records in compliance with the
terms of this Act. Without this authorily, preda-
tors might argue that this Act somehow immu-
nizes the abusive practics, notwithstanding the
underlying statutory requirement, and con-
sumers and competitors would hava to wait for
resolution of the issue lhrough litigation.
1 would also like to canfy the nalure of tha
ility of n inter-
preting lhIS bill. As the bill makes clear, each
agency will be proceeding under its pre-
existing rulemaking authority, so that regula-
tions or guidance interpreting section 101 will

HeinOnline -- 4 Bernard D. Reams, Jr., Law of E-SIGN: A Legislative History of the Electronic Signaturesin Global and National

Commerce Act, Public Law No. 106-229 (2000) H4358 2002



June 14, 2000

be entifled to the same deference that the
agency's interpretations would usually receive.
This is i by the bill's i

that regulations be consistent with section
101, and not add to the requirements of that
section, which restate the usual Chevron test
that applies to and limits an agency's interpre-
fation of a law it administers. Giving each
agency authority to apply section 101 to the
laws it administers will ensure that this bill will
be read flexibly, in accordance with the needs
of each separate statute ta which it applies.

Any reading under which courts would apply
an unusual test in reviewing an agency’s regu-
lations would generate a great deal of litiga-
tion, creating instability and needlessly bur-
dening the courls with technical determina-
tions. Likewise, becauss these regulations will
be issued under preexisting legal authority,
any challenges to those regulations will pro-
ceed through the methods prescribed under
that preexisting authority, whether pursuant to
the Administrative Procedure Act or some
other statute. Again, this will ensure that any
challenges to such regulations are resolved
pramptly and minimize any resuiting instability
and burden. Of course, such regulations must
satisfy the requirements of the Act.

Authority To Exempt From Consent Provi-
sion.—Section 104{d)(1} and (2). It is my un-
derstanding that the conference report's con-
sent provisions are similar to much of the
SEC's guidance in the electronic defivery area.
Section 104(d){1) permils agencies such as
the SEC to continue to provide flexibility in in-
terpreting the consent provisions anticipated
by the conference report. In addition, a spe-
cific provision contained in Secfion 104(d)(2)
anlicipates that the SEC will act to clarify that
documents, such as sales literature, that ap-
pear on the same Web site as, or which are

l to, the final required fo
be delivered under the federal securities laws,
can continue to be accessed on a Web site as
they are today under SEC guidance for elec-
tronic delivery.

Mr. Speaker, I reserve the balance of

mﬁlAtime.

r. BLILEY. Mr. Speaker, I yield 3
minutes to the gentleman from Vir-
ginia (Mr. DavIS).

(Mr. DAVIS of Virginia asked and
was given permission to revise and ex-
tend his remarks.)

Mr, DAVIS of Virginia. Mr. Speaker.
1 rise today to express my strong sup-
port for S. 761, the Electronic Signa-
tures in Global and National Commerce
Act. This legislation marks a critical
positive step towards promoting the
growth and development of electronic
commerce which has emerged as the
driving force in our Nation's economy.

Today there are approximately 17
million househelds on-line and that
number is expected to almost triple hy
2004. Revenue generated from the Inter-
net increased by 62 percent and totaled
$524 billion in 1899. That figure is likely
to reach $830 billion by the end of 2000
and a staggering $1.6 trillion by 2003.

Now what these figures demonstrate
is the seemingly boundless potential
that electronic commerce has to offer
our economy in terms of both economic
prosperity and ease of communication.
Qur computers are windows to a di-
verse and limitless electronic venue
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that mimics the traditional free mar-
ket but which is still developing in
terms of the parameters under which
consumers and businesses interact with
each other,

The E-Sign bill adopts one of the
most critical components of any suc-
cessful market economy to the digital
environment: The existence of the rule
of law and the enforcement of written
agreements and transactions that fol-
low predetermined rules of notice, dis-
closure rights and obligations. All
other things being equal, when parties
know that the signatures guarantee ac-
countability, that they gain benefits,
and at the same time undertake cer-
tain obligations in return, their behav-
ior is necessarily shaped hy the cer-
tainty which results when parties are
contractually bound. Of course, this
paradigm which has been rooted in
common law for centuries and domi-
nates contracts course work during the
first year of law school, is the essence
of paper-based contracts and trans-
actions.

Now, as we enter the digital age and
the dynamic electronic marketplace
expands, the absence of a uniform legal
mechanism for digital signatures and
records threatens to restrain the boom-
ing commerce that is taking place over
the Internet.

0 1145

With the Internet as the marketplace
of the 2ist century, increasing its use
depends on developing and retaining
consumer and business confidence in
the legal enforcement of digital signa-
tures.

8. 761 creates this necessary legal
certainty. By allowing American busi-
nesses and individuals the ability to
engage in commerce, knowing that
their transactions are full and legal
and valid, T believe we will see enor-
mous savings to business, greater effi-
clency in the market, and faster
paperless transactions that will trans-
late into lower costs for consumers.

Another important objective in pass-
ing this legislation is the assurance
that American principles on the use
and acceptance of electronic signatures
and records will be emulated overseas,
ensuring that American businesses will
not be put at a competitive disadvan-
tage by restrictive foreign laws.

Let me finish by thanking the gen-
tleman from Virginia (Mr. BLILEY),
who has worked very hard to bring this
well thought-out and critical measure
to the floor today. S. 761 is an impor-
tant step in reconciling our legal sys-
tem with medern-day technology. It is
essential to fostering the continued
growth of electronic commerce that is
propelling America’s economic pros-
perity in the Information Age. I urge
all my colleagues to vote in favor of
this conference report.

Mr. DINGELL. Mr. Speaker, I yield
1% minutes to the distinguished gen-
tleman from Virginia (Mr. MORAN).

Mr. MORAN of Virginia. Mr. Speak-
er, I thank the very distinguished gen-
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tleman from Michigan (Mr. DINGELL),
our senior Democrat in the Congress,
for yielding me this time and for his
strong support of this conference re-
ort.

Mr. Speaker, the Internet has become
an integral part of our daily lives at
work and at home. Because of the
Internet, the American people have ac-
cess to services and information that
were unheard of 5 or 10 years ago. Ap-
praoval of this conference report is a
step towards ensuring that Amerjcan
businesses and consumers are able to
take the fullest advantage of the dig-
ital revolution by being able to con-
tract as well as to communicate over
the Internet.

This legislation promotes the use of
electronic signatures by providing a
consistent and predictable national
framework of rules governing the use
of electronic signatures. It will pravide
consumers and companies doing busi-
ness on the Internet legal certainty
over electronic signatures until all 50
States pass their own legislation on
the legality of electronic transactions
under the Uniform Electronic Trans-
action Act.

It is not an attempt to regulate elec-
tronic commerce. It merely declares
the validity of electronically created
contracts and records. But it retains
individual choice and personal secu-
rity. As the supportive statements of
the gentleman from Virginia (Chair-
man BLILEY) and the gentleman from
Michigan (Mr. DINGELL). the ranking
Democrat, have underscored, this is
balanced, bipartisan legislation that
will allow the American people to uti-
Hze the Internet to its fullest poten-
tial. So I urge a unanimous vote on
this conference report.

Mr, BLILEY. Mr, Speaker, I yield 3
minutes to the gentleman from Lou-
isiana (Mr. TAUZIN), chairman of the
subcommittee.

(Mr. TAUZIN asked and was given
permission to revise and extend his re-

marks.)

Mr. TAUZIN. Mr. Speaker, let me
first thank the gentleman from Vir-
ginia (Mr. BLILEY}, the chairman of our
Committee on Commerce and the lead-
er of our conference with the Senate,
for the production of this incredibly, I
think, historic act today. Let me also
thank the gentleman from Michigan
(Mr. DINGELL) and the gentleman from
Massachusetts (Mr. MARKEY), who
Jjoined the gentleman from Ohio (Mr.
OXLEY) and I as the five Members of
the conference committee who duked it
out with 17 Senators on the conference
committee in order to produce this, I
think, very good result, and, as I said,
which we endorse today, albeit the fact
that we believe at some point we are
going to have to come back and make
some repairs in it in order to make
sure this does not become a haven for
civil class-action lawsuits.

Having said that, let me also use this
moment to pay special homage and
thanks to the gentleman from Rich-
mond, Virginia (Mr. BLILEY), the chair-
man of the Committee on Commerce,
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who is today adding another star on
the chest of this warrior for tele-
communications reform.

The gentleman from Virginia (Mr.
BLILEY), as my colleagues know, was
our chairman when he produced the
historic 1996 Telecommunications Act
that rewrote the 19305 laws on tele-
communications, something we have
been trying to do for a decade, and ac-
complished under his chairmanship.

The gentleman from Virginia (Mr.
BLILEY) recently produced for us the
conference report and the final action
on the bill to deregulate satellites in
this country and around the world, and
that was an amazing and important ac-
complishment of his tenure.

I mentioned earlier the on-line pri-
vacy acts that are going to provide
Americans with much more security
and privacy as they enter this new
waorld of electronic commerce. Much of
it is the work of the gentleman from
Virﬁinia (Chairman BLILEY}.

The national 911 bill that will provide
a national number for people to call in
terms of emergencies on the Nation's
highways is a product of his tenure as
chairmanship; now this historic digital
signature act of the year 2000

ut the gentleman from Virginia
(Mr. BLILEY) is not through. This after-
noon, we take up anti-spam legislation
to protect Americans on the Internet
from the avalanche of damaging and
very disruptive spam operations that
hurt electronic commerce and darnage
our capacity to use the Internet effi-
ciently to communicate with one an-
other.

He is a cosponsor with me of the
Truth in Billing Act to do something
about making sure the telephone com-
pany bills we get clearly disclose what
all those charges are about so Ameri-
cans understand what is on that mas-
sive and complicated telephone bill.
The gentleman from Virginia (Mr. BLI-
LEY) has been truly a warrior of the
telecommunications reform.

Today, we not only celebrate a his-
toric, I think, beginning of making
sure that electronic commerce is se-
cure and legal and binding into the fu-
ture, but I also see the gentlewoman
from California (Ms. ESH00). who I
want to commend for her early work
on this issue for many years. But today
we not only celebrate the passage of
this act, we celebrate, as the gen-
tleman from Virginia (Mr. BLILEY) is
nearing his retirement, an incredible
series of accomplishments on behalf of
the chairman of our Committee on
Commerce.

Mr. Speaker, today [ rise in support of the
Conference Report to accompany S. 761, the
“Electronic Signatures in Global and National
Commerce Act." This historic legislation, | be-
tieve, will promote the growih of electronic
commerce and the Internet economy.

For the first time in our nation's history, this

that
and records may take the place of handwritten
signatures and hard, or paper, documents.
And for the first time in our history, electronic
signatures and vecords will have full legal va-

lidity.
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This bill, once enacted into law, will bring
enormous savings to business through greater
efficiency, faster transactions, and reduced pa-
perwork. Moreover, consumers will save from
lower transactions costs.

8. 761, | must also mention, provides for ex-
tensive consumer protection. Not only are ex-
isting state and federal consumer protection
laws but the provisis i
consent afford consumers with the greatest
possible g against fraud i i
Consumers. must .optin to electronic frans-
actions, receive full disclosure of terms and
conditions, and ultimately prove that they can
electronically access and retain the informa-
tion that is the subject of the consent. | submit
that in all my time in Congress, | have never
seen a more invalved statutory framework for
purposes of manifesting consent.

In addition, S. 761 does not ignore inter-
national developments. [t directs the Secretary
of Commerce to examine foreign laws that
may be an impediment to the use and accept-
ance of electronic signatures and records. The
Secretary must also promote e-signatures
overseas and work to remove the foreign bar-
riers and impediments to commerce in elec-
tronic signatures and records.

Finally, this legislation before us technology
neutral. Mr. Speaker, in developing this legis-
fation, the G [of i i
that certain technologies are more secure than
others. The Commitiee also recognizes that
consumers and businesses must as well be
free to select the technology that is most ap-
propriate for their particular needs, taking into
account the importance of a transaction, the
special nature of a fransaction, and the cor-
responding need for assurances. To this ex-
tent, S. 761 is consistent with the "Govem-
ment Paperwork Elimination Act” that we
passed last Congress.

Mr. DINGELL. Mr. Speaker, I yield
3% minutes to the distinguished gen-
tleman from Massachusetts (Mr. MAR-

KEY).

Mr. MARKEY. Mr. Speaker, I thank
the gentlemnan from Michigan for yield-
ing me this time. T would like to en-
gage in a colloquy, if I may. with the
gentleman from Virginia (Mr. BLILEY)
on the consumer consent provision in
the conference report on electronic sig-
natures.

Is it the understanding of the gen-
tleman from Virginia, Mr. Speaker,
that pursuant to subsection
101{c}{1){C)(ii) of the conference report,
a consumer’s affirmative consent to
the receipt of electronics records needs
to “reasonably demonstrate” that the
consumer will be able to access the
various forms of electronic records to
which the consent applies?

BLILEY. Mr, Speaker, will the
gentleman yield?

Mr. MARKEY. I am glad to yield to
the gentleman from Virginia.

Mr. BLILEY. Yes, Mr. Speaker. The
conference report requires a “‘reason-
able demonstration” that the con-
sumer will be able to access the elec-
tronic records to which the consent ap-
plies. By means of this provision, the
conferees sought to provide businesses
and consumers with a simple and effi-
cient mechanism to substantiate con-
sumers' ability to access the electronic
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information that will be provided to

em,

Mr. MARKEY. Mr. Speaker, 1 agree.
The conferees did not intend that the
“‘reasonable demonstration” require-
ment would substantially burden ei-
ther consumers or the person providing
the electronic record. In fact, the con-
ferees expect that a “'reasonable dem-
onstration” could be satisfied in many
ways.

Does the gentleman from Virginia
agree with me that conferees intend
that the reasonable demonstration re-
quirement is satisfied if the provider of
the electronic records sent the con-
sumer an e-mail with attachments in
the formats to be used in providing the
records, asked the consumer to open
the attachments in order to confirm
that he could access the documents,
and requested the consumer to indicate
in an e-mail response to the provider of
the electronic records that he or she
can access information in the attach-

ments?

Mr. BLILEY. Mr. Speaker, will the
gentleman further yield?

Mr. MARKEY. I yield to the gen-
tleman from Virginia.

Mr. BLILEY. Yes, Mr. Speaker. An e-
mail response from a consumer that
confirmed that the consumer can ac-
cess the electronic records in the for-
mats provided to the consumer as e-
mail attachments would satisfy the
reasonable demonstration requirement.

Mr. MARKEY. Mr, Speaker, does the
gentleman from Virginia also agree
with me that the reasonable dem-
onstration requirement is satisfied if it
is shown that, in response to such an e-
muail, the consumer actually accesses
records in the relevant electronic for-
mat?

Mr. Speaker, I yield to the gentieman
from Virginia (Mr. BLILEY).

Mr. BLILEY. Yes, Mr. Speaker, The
requirement Is satisfied if it is shown
that, in response to such an e-mail, the
consumer actually accesses the infor-
mation contained in electronic records
in the relevant format.

Mr. MARKEY. Mr. Speaker, on an-
other matter, with respect to penny
stocks, would the gentleman from Vir-
ginia agree that conference reports pre-
serve the ability of the SEC to require
written customer statements with re-
spect to a purchase of penny stocks, as
was required in the House-passed
version of this bill?

Mr. BLILEY. Mr. Speaker, if the gen-
tleman will yield, the gentleman from
Massachusetts is correct. Following en-
actment of the Penny Stock Reform
Act of 1990, the SEC has developed a
cold call rule that requires brokers to
obtain a signed customer statement re-
garding any penny stock to be pur-
chased before any transaction takes

lace.

In addition, customers are provided
with important written disclosures in-
volving risks of investing in penny
stocks. Section 104 of the conference
report specifically permits Federal reg-
ulatory agencies, such as the SEC, to
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interpret the law to require retention
of written records in paper form if
there {s a compelling governmental in-
terest in law enforcement for imposing
such a requirement and if imposing
such a requirement is essential to at-
taining such interest. The conferees ex-
pect the SEC would be able to use this
provision to require brokers to keep
written records of all disclosures and
agreements required to be obtained by
the SEC’s penny stock rule,

Mr. MARKEY. Mr. Speaker, without
question, penny stocks are a very spe-
cial category of extremely dangerous
investments that I think will require
that the SEC needs to be able to ensure
additional disclosure and agreements
to continue to be done in writing to
help protect consumers against fraud
and facilitate the SEC securities law
enforcement mission. I thank the gen-
tleman from Virginia (Mr. BLILEY) very
much for his assistance.

The SPEAKER pro tempore (Mr. GIB-
BONS). The Chair advises the Members
that the gentleman from Virginia (Mr.
BLILEY) has 18 minutes remaining, and
the gentleman from Michigan (Mr. DIN-
GELL) has 22 minutes remainin%.

Mr. BLILEY. Mr. Speaker, 1 yield 3
minutes to the gentleman from Ohio
(Mr. OxLEY), chairman of the Sub-
committee on Finance and Hazardous
Materials.

(Mr. OXLEY asked and was given
permission to revise and extend his re-

marks.)

Mr. OXLEY. Mr. Speaker, I thank
the gentleman for yielding me this
time.

Mr. Speaker, I rise in support of the
E-Sign conference report. This legisla-
tion is deceptively simple. It provides
that anywhere in law a written signa-
ture or paper record is required, that
requirement can be satisfied by an
electronic  signature or electronic
record, Other than repealing some of
our law school educations, this legisla-
tlon provides a real future for elec-
tronic commerce.

Its application is clearly sweeping. It
will promote legal certainty in all on-
line transactions. In so doing, it will
accelerate the growth of electronic
commerce. E-Sign is a rare example of
legislation in which Congress is being
proactive rather than reactive.

Because the access to financial infor-
mation has improved dramatically, the
Internet provides significant opportu-
nities for more Americans to become
directly involved in the capital mar-

ets.

Be it trading stocks on-line, assem-
bling a retirement portfolio or getting
a mortgage on-line, E-Sign will allow
consumers to do it faster, cheaper, and
better.

Today, millions of Americans trade
securities and manage their invest-
ments on-line. The cost savings to in-
vestors are enormous. Full-service bro-
kerage can cost as much as $400 per
trade. On-line brokerage costs less
than $10 per trade at some firms.

One goal of E-Sign is to allow con-
sumers to open accounts on-line with-
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out mandating a physical signature or
a brokerage agreement and mailing it
back to the broker. E-Sign will lower
transaction costs to firms and improve
the audit trail for customers.

E-Sign will also facilitate an increase
of the provision of insurance products
on-line and provide for on-line mort-
gages. It has been estimated that con-
sumer savings will amount to $5 billion
in mortgages alone.

I want to highlight two other provi-
sions to which I contributed. The first
is the amendment that I sponsored to
allow letters of agency, or LOAs, to be
submitted over the Internet for the
purpose of changing telecommuni-
cations carriers.

The second provision of which I took
special interest is intended to limit the
liability exposure of insurance agents
so they are not liable for deficiencies
in electronic procedures.

I want to take this opportunity to
commend the gentleman from Virginia
(CHAIRMAN BLILEY)} for his leadership
once again on this important legisla-
tion. It is a fitting legacy to his chair-
manship, along with Gramm-Leach-
Bliley. Litigation Reform, and the
Telecommunications Act, among many
others. Under the gentleman’s leader-
ship, the Committee on Commerce has
become the e-commerce committee.

1 also want to thank the gentleman
from Michigan (Mr. DINGELL}, the gen-
tleman from Massachusetts (Mr. MAR-
KEY), and the gentleman from Lou-
isiana (Mr. TAUZIN) for their work on
the conference.

E-Sign is not just a bill that will ben-
efit companies that develop new tech-
nology. It will also help American busi-
nesses, large and small, use technology
to develop their businesses and provide
new and innovative services to con-
sumers.

This a proud day for the Congress, a
proud day for the Committee on Com-
merce.

a 1200

Mr. DINGELL. Mr. Speaker, I yield 2
minutes to the gentleman from Texas
(Mr. GREEN).

Mr. GREEN of Texas. Mr. Speaker, I
thank the gentleman from Michigan
(Mr. DINGELL), the ranking member,
and also the gentleman from Virginia
(Mr. BLILEY), the chairman of the com-
mittee, for their yeomen's efforts on
this bill.

Our signature fs our word. It binds all
agreements, The signatures of our fore-
fathers freed our country. Today, in
many respects, we are going to free the
American consumer. The legislation
before us today will allow an electronic
signature to replace a written signa-
ture for many business transactions.

The electronic signature, in many in-
stances, will speed transactions be-
tween consumers and businesses across
States and across nations. Not having
to sign and mail important documents
does come, however, at a price. As a
member of the Committee on Com-
merce and the Subcommittee on Tele-
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communications, Trade, and Consumer
Protection, I supported ensuring that
consumers are protected from the
fraudulent use of their name, To this
end, a balanced disclosure policy that
allows consumers the choice of receiv-
ing important documents either on
paper or electronically has been incor-
porated in this legislation.

While there are a great many people
in this country that are computer lit-
erate, there are those that are more
comfortable in signing their names to
paper. This bill accommodates those
people. I also want to point out that
not all decuments are eligible for the
electronic signature. Wills, court or-
ders, foreclosures, termination of
health benefits are just examples of the
documents that must be delivered and
signed directly by the consumer.

is legislation will continue our
progress into the new digital millen-
nium, and I am pleased the conference
committee produced this solid bipar-
tisan legislation that helps and pro-
tects the American consumers.

Mr. Speaker, this is a good piece of
legislation. and again I thank the
chairman of the committee and also
our ranking member for their efforts

on this.

Mr. BLILEY. Mr. Speaker, 1 yield 2
minutes to the gentleman from Texas
(Mr. ARMEY), the distinguished major-
ity leader,

Mr. ARMEY. Mr. Speaker, I thank
the gentleman from Virginia for yield-
ing me this time, and let me thank the
Committee on Commerce for another
very, very good piece of legislative
work. Not only was it an outstanding
Jjob in committee, preparing this bill
for the floor, but even in the some-
times more rigorous business of work-
ing with the other body in conference
committee we find the dedication of
the committee to be excellent, and we
have before us an excellent product.

r. Speaker, we live in a world of in-
novation and invention that boggles
the mind. Each day we use dozens of
new technologies that we would not
even have imagined a few short years
ago. Today, we are removing govern-
ment obstacles that prevent consumers
and businesses from making the most
of these wonders of technology. We are
checking off a major item in our e-con-
tract with high-tech America.

Most of us see the advantages of
technology in our daily lives as con-
sumers, but there is a larger, invisible
benefit: Increasing productivity in
every business in America. Our modern
economy makes it possible for a busi-
ness to go on-line and order supplies
quickly and accurately. It is simple
and it is paperless, with one little
hitch: Today, no sale is a legal con-
tract without a piece of paper on file
somewhere. The materials are ordered,
the products are customn made, the spe-
cial delivery instructions are carried
out, all with just a few strokes of the
keyboard. But for legal backup that
paper must always be stored in a file
cabinet somewhere.
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This bill changes all that. Now, an
electronic document will be considered
a contract for legal purposes. A simple
change with a dramatic impact. Just
think of all those file cabinets full of
purchase orders and invoices that will
be no longer needed.

Consumers will see the benefits in
their lives, too. Today, they can go on-
line to buy a car, do all the research,
figure out what they want to buy and
find the exact car they want among all
the dealerships nationwide. But when
they go to finally settle on the deal,
today, they have got to commit pen to
paxer and wait on regular mail.

consumer can go on-line to re-
search and find a mortgage but, again,
that last step must be on paper and de-
livered by snail mail. We can get a
world of information on mutual funds
by searching on-line: but, again, that
last step has to be on paper. delivered
by the post office.

This bill changes all that. It elimi-
nates the paper, the delay, the incon-
venience by letting the consumer open
that account on-line, confident that
the transaction has the same standing
in law as if they had signed a contract
on paper at a bank or investment com-
pany. More importantly, we consumers
can choose to have information about
our accounts sent to us electronically
rather than on paper. Instead of stor-
ing shoe boxes full of monthly state-
ments, we can receive statements by e-
mail and save them on our computers,

With this bill, Mr. Speaker, each of
us will have increased confidence that
an on-line transaction has the same
legal standing as if we had traveled
down to the bank, stood in line for an
hour, and signed a bunch of papers.
What we get from this bill, Mr. Speak-
er, is paperless transactions. What we
receive is electronic records. With this
bill, we save our time, we save frustra-
tion, and we save trees.

Mr. DINGELL. Mr. Speaker, I yield 2
minutes to the gentlewoman from New
York (Mrs. MALONEY).

Mrs. MALONEY of New York. Mr.
Speaker, I thank the ranking member,
who is also the dean of our caucus, for
his leadership on this issue and so
many others and, of course, the gen-
tleman from Virginia (Mr. BLILEY).

We are at the beginning of a new cen-
tury which is more information. more
wired, and technology driven. Our ever-
more global new economy is changing
the way Americans work and commu-
nicate with each other. This conference
committee report is part of that
change, and I fully endorse it.

This legislation knocks down another
barrler to a fully incorporated digital
information-based economy. The bill
requires that e-signatures be treated
legally, the same as written ones, for

cial contracts, agr s and
records, For consumers, this bill means
less paperwork, major time savings and
reduced costs. This will greatly in-
crease the attractiveness and effi-
ciency of on-line commerce.

An important privacy protection will
require consumers to opt in to receive
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records electronically. This strikes an
important balance, ensuring that con-
sumers' interests are adequately pro-
tected as transactions are increasingly
completed in digital form.

While the information economy is
changing the way people live around
the world, it is having an even more
profound impact on the congressional
district in New York City, which I rep-
resent, particularly the silicon alley
area. The technology industry is re-
sponsible for 100,000 new jobs in New
York City alone in the 1990s. These are
highly desirable, professional jobs that
are an important addition to our city.
‘This bill is an important step in keep-
ing this progress moving forward.

T thank the conferees for their impor-
tant work on this bipartisan issue, and
T urge its passage.

Mr. BLILEY. Mr. Speaker, I yield 2
minutes to the gentleman from Cali-
fornia (Mr. C0x), a member of the com-
mittee and chairman of the Republican
Policy Committee,

Mr. COX. Mr. Speaker, I thank the
gentleman for yielding me this time,
and I rise in strong support of this con-
ference report. I would like to thank
the chairman of the full committee for
his leadership of our House effort in
the House-Senate conference. It is a
very, very important step for this Con-
gress that we are completing action on
this legislation.

The growing use of the Internet, of
course, gave rise to the need for this
legislation. It created questions about
whether or not a piece of paper, pen
and ink, would be necessary in order to
make a contract that otherwise was
negotiated and agreed to on-line.

We have just started a new millen-
nium. In the last millennium, several
centuries ago, there were similar ques-
tions about whether one could form a
contract in some way other than with
a stamp and hot wax, and I am happy
to say that with such high-tech inven-
tions as the ballpoint pen at hand, leg-
islatures all over the world recognized
the efficiency of permitting people to
make agreements that were legally
binding without a stamp and hot wax.
Now, in the 2lst century, we are asking
ourselves again whether the latest
technology will be sufficient to form
an agreement. We have agreed that the
answer must be yes.

No longer will there be inconsistency
among the 50 States over the question
of whether a contract is a contract just
because it was made over the Internet.
Now, an electronic signature, that is
an individual's agreement given on-
line, will be just as legally valid as the
handwritten signature. And this is a
good thing, because they are not just
mere substitutes for one another.

In fact, an electronic signature is
more secure. Present-day technology
permits us to ascertain more accu-
rately whether or not the individual is
actually the person making the agree-
ment or whether the person at the
other side of the contract is the con-
tracting party much more so than sig-
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natures, which can more easlly be
forged. Digital signatures also permit
us to ascertain whether or not the con-
tract itself is the very contract that we
thought we were signing or whether it
has been altered in some way. These
are real benefits over paper and ink.

‘There is one other thing about this
conference report that is worth men-
tioning, and that is that it permits the
parties themselves to agree on the spe-
cific technologies that they find satis-
factory in coming to a meeting of the
minds. When we pass legislation that is
going to be valid not just for a month
or for a year; but for the indefinite fu-
ture, it is vitally important we permit
technology to advance, that we not im-
pede it with our legislative enact-
ments. And this flexibility, my col-
leagues, I think, is a very important
aspect of this legislation.

Finally, I am pleased that this legis-
lation directs the Commerce Depart-
ment, the executive branch of our gov-
ernment to work with foreign govern-
ments to make sure that this rule,
which will now apply in the 50 States,
also applies worldwide.

Mr. DINGELL. Mr. Speaker, I yield
2% minutes to the gentlewoman from
California (Ms. ESH00).

Ms. ESHOO. Mr. Speaker, I rise in
support of this very important con-
ference report that is before us today.
As so many of my colleagues have men-
tioned, we have moved into a new era,
from pen and quill, from wax, from all
kinds of imprints that would conclude
a contractual agreement between par-
ties.

Back in 1996, I believe I was the first
to establish a virtual district office,
where constituents could go on-line to
fill out the government forms. But I
very quickly realized that they could
not sign off on these forms. So it was
in that Congress that 1 brought to my
colleagues the whole issue of digital
signatures.

The government now, because of the
legislation that I had introduced in the
last Congress, and it became law, now
atiows for digital signatures. But
today, this legislation, very impor-
tantly, recognizes that electronic com-
merce is here, here to stay, and that
we, too, have to extend across the
States to businesses and to individuals
the allowance of what we now call a
digital signature.

1 am very proud of the work that we
did that is reflected in the legislation
that I introduced, and building on it, of
course, what our chairman and so
many others have done. Two very im-
portant aspects of this legislation are
that the financial services community
is included in this and, very impor-
tantly, that there are consumer protec-
tions. Our chairman accepted the work
that some of us did. There was a very
important amendment that the gen-
tleman from Washington (Mr. INSLEE),
the gentleman from Virginia (Mr.
MoRAN), myself, and others introduced.
That strengthened the backbone of this
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bill. It has made it better for the con-
sumer. It has made it better for our
Nation. I salute him for his leadership.

Mr. Speaker, I thank those that have
worked as conferees and have held onto
this. And I think that as we embark
upon this Internet revolution, this new
economy, that there are more chal-
lenges upon us. And I think the first,
and one of the major steps, is being
taken today. So [ urge my colleagues
to accept this conference report. It is a
very important one.

11ook to the future of building on the
issues of privacy, of cyber security, of
intellectual property, of copyright and
also of financial reporting standards.
Please vote for this. This is a step that
matches the new century, and I salute
our chairman for his leadership on it.

Mr. BLILEY. Mr. Speaker, 1 yield 2
minutes to the gentleman from New
York (Mr. FOSSELLA), a member of the
committee.

(Mr. FOSSELLA asked and was given
permission to revise and extend his re-
marks.)

0 1215

Mr. FOSSELLA. Mr. Speaker, T
thank the chairman of the committee
for yielding me the time and to add to
those who have said prior how this will
add, T think, to a wonderful legacy that
the gentleman from Virginia (Chair-
man BLILEY) has earned as chairman of
the Committee on Commerce and the
ranking member and others who par-
ticipated.

Mr. Speaker, 1 rise today in support
of the conference report to S. 76!, the
Electronic Signatures in Global and
National Commerce Act.

The most recent Commerce Depart-
ment report on the digital economy re-
leased last week was aptly titled Dig-
ital Economy 2000. Interestingly, this
is a change from the two previous re-
ports, which were entitled The Emerg-
ing Digital Economy.

The Commerce Department’s rea-
soning for the title change was simple:
the digital economy is no longer
emerging but, rather. it has already ar-
rived.

The Electronic Signatures in Global
and National Commerce Act, better
known as E-SIGN., is the most impor-
tant step that Congress has taken to
date ensuring that not only the bene-
fits of the digital economy are sus-
tained but, more importantly, that
those benefits are grown and enhanced
substantially.

By according electronic records and
signatures the same legal effect and
enforceability as those enjoyed by non-
electronic records and signatures, E-
SIGN enables more complex trans-
actions to take place among a wider
range of economic participants.

For example, the American consumer
no longer will be limited to purchases
of books or CDs on-line. Rather, with
the enactment of E-SIGN, the Amer-
ican consumer can participate in com-
plex on-line transaction, such as the
purchase of a home, a life insurance
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policy, or the establishment of an IRA,
to name but a few.

Moreover, E-SIGN will empower
small businesses to more effectively
compete with large corporations. Those
businesses will be empowered to engage
in on-line transactions which are more
camplex in nature and greater in value.

Both the American consumer and the
small businessman can more fully har-
ness the efficiencies and the value of
the digital economy with E-SIGN.

America's larger economies will also
benefit from the added legal certainty
brought to the digital marketplace
with E-SIGN,

With that, and for all those reasons
mentioned above, Mr. Spealker, I urge
strong support of this legislation.

Mr. DINGELL. Mr. Speaker, I yield 3
minutes to the distinguished gen-
tleman from California (Mr. BERMAN).

Mr. BERMAN. Mr. Speaker, I thank
the gentleman for yielding me the
time.

Mr. Speaker, I am very pleased to
rise in support of passage of the con-
ference report.

When the bill first came before the
House, I had some very serious con-
cerns that it might undermine the
many consumer laws that we have
fought hard to develop, the laws that
are the very basis of relationships of
trust between consumers and mer-
chants.

At that time, many of us warned that
a bill unfriendly to consumers would
not be good for the very industries that
wanted it, those moving into the new
world of electronic commerce.

Validating electronic signatures and
contracts is essential for the continued
growth and security of e-commerce.
But this important goal is expanded by
some with the aim of eliminating vir-
tually all paper requirements; and that
expansion, to my way of thinking, was
excessive.

For instance. H.R. 1714 as originally
passed allowed regulated industries to
eliminate paper records but did not re-
quire businesses to maintain their
records in a form that could be
accessed by government regulators.

Qur efforts to oppose the worst of
this legislation have led to a very good
result. The conference has reshaped the
bill to protect consurners from fraud
and to provide assurances that con-
sumers will know their legal rights be-
fore they opt-in in receiving electronic
records, understand what records will
be affected, and to be able to get the
records in paper should they need to.

Further, the report preserves State
and Federal unfair deceptive practices
laws.

The conference report establishes a
principle that the Internet must be a
safe place for consumers, I credit my
Democratic colleagues, the gentleman
from Michigan (Mr. DINGELL} and his
other colleagues on the conference
committee, for defending the need to
preserve consumer protections and the
excellent leadership of the gentleman
from Virginia (Chairman BLILEY) in
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achieving an appropriate balance in an
excellent piece of legislation.

I am confident that, in passing this
report, we will be passing a bill that
will enable electronic conference to go
ahead without undermining consumer
protections or the Government's abil-
ity to fulfill its role in industry over-
sight. A very good job has been done by
the conference committee.

I urge the passage of the bill.

Mr. BLILEY. Mr. Speaker, I yield 2
minutes to the gentlewoman from
Maryland (Mrs. MORELLA).

Mrs. MORELLA. Mr. Speaker, I
thank the gentleman for yielding me
the time. I also thank the gentleman
from Virginia (Chairman BLILEY) for
the leadership he has shown in bringing
this bill to the floor and all the other
achievements in this Congress and pre-
vious Cangresses. We are going to miss
him. And again, I appreciate seeing
him in this real successful effort.

The gentleman from Michigan (Mr.
DINGELL), the ranking member, has
been great. A lot of people have worked
on this conference report. I and the
American public appreciate that very
much.

I certainly am in strong support of
the bipartisan conference report on the
Electronic Signatures in Global and
National Commerce Act. I am de-
lighted to see such a comprehensive
agreement has been reached.

The fast growth of electronic com-
merce that has fueled the economic
boom in recent years needs to be fos-
tered, and this bill does that.

By validating electronic contracts,
placing them with an equal legal stand-
ing as paper contracts, while assuring
essential consumer protections, this
conference report will further ensure
that the scope of private enterprise on
the Internet remains limited only by
imagination. All of these elements
have been considered.

As the States continue to set up their
own regulations, Federal guidelines
need to be in place which establish a
framework for handling electronic sig-
natures. I am encouraged that such a
mechanism has been constructed that
does not impede on the State’s role of
protecting consumers and the solvency
of our Nation's financial institutions.

This legislation in many ways is a
recognition of a new era of human his-
tory. For thousands of years, paper has
been the foundation of commerce. All
contracts and official records needed to
be physically kept. They had to make
their mark in ink.

But every day more shopping, lend-
ing, and a myriad of other business
transactions are conducted over the
Internet. The concept is simple, but it
signifies a major change. The pen is re-
placed by the keyboard. The paper is
replaced by disk drives. The result is
the promotion of e-commerce and the
high-tech explosion that has so dras-
tically altered today’s society.

This conference report, however, does
not take this step lightly. There is an
understanding of the newness of the
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medium. And to balance the concerns
of cautious consumers, the legislation
includes provisions meant to protect
their interests,

For instance, businesses must receive
the consumer’'s consent before they
conduct their dealings electronically.
Also, very sensitive information still
must be transmitted physically. Can-
cellation or termination of health in-
surance cannot be done via e-mail.

As is often the case, society acts and
Congress follows, By enacting this leg-
jslation today, we begin to remove
some barriers to the electronic revolu-
tion to clear the Internet open for busi-

ness.
Mr. DINGELL. Mr. . I yield
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Mr. DINGELL. Mr. Speaker, will the
gentleman yield?

Mr. INSLEE. I yield to the gen-
tleman from Michigan.

Mr. DINGELL. Mr. Speaker, I think
the gentleman is raising an issue which
is important. I would like to observe
that the House and, T think, the people
of the country owe the gentleman from
Washington (Mr. INSLEE) a substantial
vote of thanks for his leadership on
this matter.

He offered the amendment which
very significantly improved the legisla-
tion by affording very significant pro-
tections to consumers and to the public
who would use this legislation. That

d remains in the legislation,

P
2% minutes to the distinguished gen-
tleman from Washington State (Mr.
INSLEE).

Mr. INSLEE. Mr. Speaker, I rise with

and it is going to be very helpful.

I hope the gentleman is proud of
what he has done, because the country
owes him a debt far his significant ac-

a note of personal sati that the

in this matter.

House has been able to succeed in fash-
ioning a true bipartisan bill. I think
that is largely due to the efforts of the
gentleman from Michigan (Mr. DIN-
GELL), the ranking member, and the
gentleman from Virginia {Chairman
BLILEY). Their years in service and ex-
perience have really paid off here in
leading this House to be able to find
this consensus.

Sometimes new Members, like my-
self, need to recognize the ability for
experience to pay off here; and that has
happened in this case.

Mr. Speaker, this is a great bill be-
cause, simply, it will allow business to
move at the speed of light rather than
the speed of paper. I think in the halls
of Congress we have got to recognize
that there is incredible genius out
there every minute of every hour cre-
ating new products, new consumer ben-
efits. And we In the House have to
make sure that we help them do that;
we remove barriers that are standing
in their way.

I represent an extremely high-tech
district, Redmond, Washington, north
of Seattle, where every day there are
geniuses coming up with new tech-
nologies. And this is really a single
statement, I think, that the House is
going to move ahead and recognize a
new fact. And that new fact is this:
there are no just high-tech issues any-
more. Everything is high tech. This is
a statement that the House under-
stands that.

Secondly, Mr. Speaker, I want to say
that we have achieved a market suc-
cess in making sure that consumer
rights are protected when this new
technology is used.

Several of us had an amendment
when the bill was in the House that
made sure that all consumer protec-
tlons in the country, all the sub-
stantive notices and consumer protec-
tlons, in fact those protections of con-
sumers will remain in under this new
law.

In addition, it will make sure that
only when consumers want to use elec-
tronic measures will they be used. So it
is a great day.

Mr. INSLEE. Mr. Speaker, I thank
the gentleman for his comments. I will
always yield to anyone who has com-
ments of that nature. 1 thank the gen-
tleman so much. That is high praise
from the source.

Mr, Speaker, it is a good day for the
House.

Mr. BLILEY. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, as we approach the end
of this process on this historic piece of
legislation, I do want to take a mo-
ment: to recognize the hard work of our
respective staffs who were instru-
mental in getting us here today.

First let me thank my staff: Paul
Scolese; Ramsen Betfarhard; David
Cavicke; Linda Bloss-Baum, by the way
who just gave birth to a new baby girl
named Alexandra; and Mike O’'Rielly.
These guys did an outstanding job on
this bill, and they know more about
the substance of this bill than anyone.

T also want to thank Consuela Wash-
ington and Bruce Gwinn on the staff of
the gentleman from Michigan (Mr. DIN-
GELL) and Colin Crowell and Jeff Dun-
can from the staff of the gentleman
from Massachusetts (Mr. MARKEY).

Further, let me thank the diligent
staff from the other body, especially
Maureen McLaughlin from the Senate
Commerce Committee. Maureen was an
outstanding asset to the conference
committee.

I must also express deep thanks to
Andy Pincus of the Department of
Commerce. His willingness to work on
this issue in a constructive manner is
one of the reasons we are here today.

All of these people have made this
successful day possible, and I extend
my heartfelt gratitude. I thank them
for their tireless work and dedication.

I would also take a moment to read
through a sampling of the groups that
support this legislation:

Business Software Alliance, Micro-
soft, America Online, Information
Technology Association of America,
American Express Company,
DLJDirect. American Bankers Associa-
tion, Citigroup, Information Tech-
nology Industry Council, American
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Electronics Association, Fannie Mae,
Freddie Mac, National Association of
Realtors, Oracle, Cable & Wireless, Sal-
lie Mae, U.S. Chamber of Commerce,
Real Estate Roundtable, Consumer
Mortgage Coalition, Mortgage Bankers
Assaciation, Electronic Financial Serv-
ices Council, Intuit, Federal Express,
National Association of Manufacturers,
Coalition of Electronic Authentication,
America’s Community Bankers, and In-
vestment Company Institute.

Mr. Speaker, I reserve the balance of
my time.

Mr. DINGELL. Mr. Speaker, 1 yleld
back the balance of my time.

Mr. BLILEY. Mr. Speaker, T yield
myself such time as I may consume.

Mr, Speaker, I thank the gentleman
from Michigan (Mr, DINGELL) for his
cooperation and particularly the hard
work of his staff, as I said before. This
is a good bill.

1 would just like to say in closing a
ward about process. We have said about
as much as needs to be said about this
bill. But T would like to say to all of
my colleagues that I find that, if we sit
down at the table with our colleagues
on the other side of the aisle and we re-
spect their positions. their opinions,
they will respect ours; and if we are
sincere about reaching an agreement,
we usually can do so.

It is better to do that than to stand
on opposite sides of a room and throw
rhetorical grenades at each other. We
do too much of that.

‘The American people sent us up here
to do a job. We are doing that in the
finest tradition with this bill.

Mr. CROWLEY. Mr. Speaker, I would
like to express my strong support for
the electronic signatures legislation.

As legislators, it is part of our job to
help ensure a sound economy. Sup-
porting the growing high-tech industry
helps us accomplish this important
part of our job.

‘That is why T am proud to support
the Electronic Signatures in Global
and National Commerce Act and the
Conference Report. This much needed
legislation will provide legal certainty
and a national standard for business-
to-business contracts and some con-
sumer contracts that were agreed to
on-line, as well as ensure important
consumer protections.

As anyone who has taken out a mort-
gage knows, courier and other fees can
be a substantial cost to consumers. By
allowing for on-line transactions, we
can help bring down the costs associ-
ated with contracts for anything we
can purchase on-line.

Mr. Speaker, back in the 80’s, pundits
were predicting the paperless office.
Well, it’s the year 2000 and we're still
not there. Part of the problem is our
antiquated system of rules and dif-
fering state laws, which although im-
portant, can serve as a hindrance to
interstate commerce over the Internet.

With this legislation, we will be ef-
fectively removing one of the greatest
roadblacks to Internet services, I was
proud to cast my vote in support of

HeinOnline -- 4 Bernard D. Reams, Jr., Law of E-SIGN: A Legislative History of the Electronic Signaturesin Global and National

Commerce Act, Public Law No. 106-229 (2000) H4364 2002



June 14, 2000

this legislation in November, and I am
proud to cast my vote in support of the
canference report today.

T would like to commend the con-
ferees for agreeing to this balanced re-
port and for all of their hard work.
This is an important and complicated
piece of legislation and I believe they
deserve a great deal of credit for pre-
paring this package.

I urge all of my colleagues to support
this important legislation.

Mr. SANDLIN. Mr. Speaker, today I
voice my support for the conference re-
port on 8. 761, Electranic Signatures in
Global and Natfonal Commerce Act.
Now, more than ever, business is con-
ducted through the Internet and the
need for a federal standard on elec-
tronic contracts, agreements and
records is critical to the integrity of
many of these transactions,

This historic piece of legislation will
essentially give the electronic signa-
ture the same legal effect as a written
signature. Although 40 states already
have enacted laws to provide for the
use of electronic signatures, these laws
vary greatly. The new federal law, as
proposed in this conference agreement,
would allow states to modify the law,
provided that the modifications are
consistent with the federal standard
and technology neutral.

Not only does the proposed national
standard give states flexibility with re-
gards to its implementation, but it also
protects the consumer. Under this
agreement, a business must present the
consumer with a statement informing
them of their right to have notices and
records provided electronically or in
writing. Consumer protections are fur-
ther ensured by allowing the consumer
to withdraw the original consent agree-
ment and requiring the business to pro-
vide the alternative source of trans-
mission.

Mr. Speaker, I look forward to the
new freedom that this conference re-
port will provide in interstate and for-
eign commerce. Consumers will now
have complete confidence that their
electronic contracts. agreement and
records carry the full weight of law.
The E-signature conference report is a
landmark in that it aligns federal law
with the latest technology without
being partial to the technology indus-
try itself. I commend my colleagues for
all of the hard work they have done on
this historic piece of legislation to en-
sure its swift passage into law.

Mr. LAFALCE. Mr. Speaker, | rise today in
strong support of the conference report. The
Congress foday takes an important step in
recognizing the importance to our economy of
electronic commerce, In so doing, Congress
also ensures that millions of Americans can
begin to enjoy the benefits of a safe, reliable,
and consumer-friendly electronic marketplace,
As President Clinton has indicated, the bipar-
tisan agreement we are adopting today is re-
sponsible and balanced, and includes protec-
tions to provide consumers with the con-
fidence that is essenfial fo conduct on-line
transactions in a safe, reliable, and trustworthy
manner. As a result, this legislation comes to

CONGRESSIONAL RECORD — HOUSE

the House floor with strong bipartisan and Ad-
ministration support. President Clinton, in fact,
has urged the Congress to send the legislation
{0 his desk for his immediate signature. | am
therefore proud to support this bipartisan
agreement,

The legi the i ob-

jective of facilitating the use of electronic
records and signatures in interstate and for-
eign commerce. The bill also provides that
agreaments, records, or contracts entered into
have the same legal effect and recognition as
paper fransactions. Both of these objectives
are complemented with provisions fo ensure
that consumers receive the same level of legal
protection regardless of whether they conduct
their transactions on paper or on fine. For ex-
ample, consumers must affirmatively consent

e i to fving el ic records in
a manner that reasonably demonstrates that
they can access the information provided. In
addition, the legislation provides that certain
notices must be provided in paper, such as
notices critical for the protection of consumers
and public health and safety, notices of can-
cellation of all forms of insurance and insur-
ance benefits, notices of default or actions to
coltect debts, and others.

When this legislation was iniially debated
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In the recent months, we have come far in
our eforts to promote and encourage the
growth of Intemet use and e-commerce. A few
weeks ago, the House voted to extend the ex-
isting moratorium on Intemet taxation for an
additional 5 years. | believe that this important
step will give the new e-economy the time it
needs to grow and flourish at a time when the
number of new websites and Infernet users is
doubling every 100 days!

Additionally, the House passed legistation
Tecently to eliminate the outdated 3 percent
excise fax on telephone use. This tax was
ariginally collected to help pay the Spanish-
American War, a war that ended more than
100 years agol Today, more than 90% of
Internet users access the Web over telephone
lines. | believe it is time to repeal this outdated
tax and make the information highway just
that—a freeway not a tolway.

Mr. Speaker, [ am proud to support the
Conference Report on §, 761. | encourage my
colleagues to do the same.

Mr. CONYERS. Mr. Speaker, the Internet
has the potential to be the most pro-consumer
development in recent history. It can empower
consumers to obtain more useful information
about products—such as price comparisons,
safety information, and features—and to help

make more ed

on the House floor last year, | con-
cerns about its impact on existing consumer
and fair lending laws and regulations. My con-
cemn centered on the potential for consumers
fo receive one level of protection far in-person,
paper fransactions, and another for on-line

i | was also about the
potenitial for unscrupulous and predatory prac-
tices. As a result, Banking Committee Chair-
man Leach and |, at my behest, wrote to the
Federal Reserve to elicit their visws on the
legislation. The Federal Reserve, which ad-
ministers consumer financial services and fair
lending faws, shared my concemns and agreed
that preserving its regulatory authority was es-
sential to protecting consumers under existing
consumer faws. | am happy to note that the
conference report preserves this important
regutatory authority, which has the dual benefit
of protecting consumers from predatory prac-
fices, and providing the legal clarify that
spares businesses from unnecessary litigation.

Mr. Speaker, as elecironic commerce con-
tinues its rapid expansion, [ fuily support an
appraach that facilitates this growth while also
protecting the rights of consumers, This con-
ference repart accomplishes both of these im-
portant goals. As our economy moves into the
Electronic Age, this fegiskation will provide
American consumers with the basic protec-
tions that they have come to know and expect
from their financial service providers and from
commerce in general.

Mr. WELLER. Mr. Speaker, thank you for
this opportunity ta support 8. 761, the Con-
ference Report on the Electronic Signatures in
Global and National Commerce Act. This effort
is groundbreaking, as this conference report is
largest and most significant legistation on elec-
tronic commerce to date.

This bill ensures that electronic signatures
and electronic records transferred via the
Internet will have the same legal effect, validity
or enforceability as contracts and other
records signed by hand on paper. The scope
of this legislation is broad and will protect
interstate commerce. | am certain that the re-
sult of this important legislation will be greater
confidence and security in conducting husi-
ness and transactions over the Internet.

But the Intemet will never reach its full po-
tential if consumers do not feel secure in the
electronic marketplace. If we allow the Internet
to become a lawless “Wild Wild West” and a
safe-haven for fraudulent businesses, people
will simply refuse to engage in on-line com-
merce. Ultimately, fhis is a bad result both for
the Intemet and for consumers.

The electronic signature legistation that the
House passed last fail was deeply flawed. It
set up a false choice between consumer pro-
tection and electronic commerce. In fact, the
two cz?n—land shouid—go hand in hand.

ile legislation that vali

it and I opposed
H.R. 1714 because it left consumers vulner-
able to fraud, and it undermined numerous
federal and state consumer protection laws.
H.R. 1714 also weakened the ability of fed-
eral and state regulators to enforce important
safety regulations and monitor industiies such
as the financial services industry, and the in-

surance industry.
As a result of the hard work of House and
Senate D and the inistration, the

Conference Report that is before us today
a great imp over the House-p
bill,
The Conference Report contains several
new provisions to protect consumers. Unlike
the House bill, the Conference Report requires
that consumers receive a notice of their rights
before they consent fo receive documents
electronically. Now, there will #ruly be “in-
formed consent” by the consumer.

Equally important, under the Conference
Report, the consumer's consent must be in
the elecironic form that will be used to provide
the information. This is a vast improvement
aver the original bill because it ensures that a
consumer can actually receive and open the
electronic notices that are provided to him or

is
ed

=

er.

The Conference Report also creates a
framework so that federal regulatory agencies
can use their rulemaking authority to create
guidelines for how to propedy deliver and
manage electronic records. This way, the gov-
emnment has the flexibility and authority to pre-
vent abuses and fraud.
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Some Senate Republicans oppose this Con-
ference Report. They say it gives consumers
too many rights and does not do enough to
grease the wheels for the financial services in-
dustry. I could not disagree more.

The Conference Report demonstrates that
Congress can facilitate electronic commerce at
the same time that we proiect consumers. |
am confident that this is what is best for the
Intemet in the long run.

Mr. BLILEY. Mr. Speaker, 1 yield
back the balance of my time, and I
move the previous question on the con-
ference report.

The previous guestion was ordered.

The SPEAKER pro tempore (Mr.
FoLEY). The question is on the con-
ference report.

The question was taken; and the
Speaker pro tempore announced that
the ayes appeared to have it.

Mr. BLILEY. Mr. Speaker, on that I
demand the yeas and nays.

The yeas and nays were ordered.

The SPEAKER pro tempore. Pursu-
ant to clause 8 of rule XX, further pro-
ceedings on this motion will be post-
poned.
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RECESS

The SPEAKER pro tempore (Mr.
FOLEY). Pursuant to clause 12 of rule I,
the Chair declares the House in recess
subject to the call of the Chair.

Accordingly (at 12 o’clock and 30
minutes p.m.). the House stood in re-
cess subject to the call of the Chair.
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AFTER RECESS
The recess having expired, the House
was called to order by the Speaker pro
tempore (Mr. LAHOOD) at 3 o'clock and
31 minutes p.m.

MESSAGE FROM THE PRESIDENT

A message in writing from the Presi-
dent of the United States was commu-
nicated to the House by Ms. Wanda
Evans, one of his secretaries.

CONFERENCE REPORT ON S. 761,
ELECTRONIC SIGNATURES IN
GLOBAL AND NATIONAL COM-
MERCE ACT
The SPEAKER pro tempore. The

pending business is the question of

agreeing to the conference report on
the Senate bill, S. 761, on which the
yeas and nays are ordered.

‘The Clerk read the title of the Senate

bill.
The SPEAKER pro tempore. The
question is on the conference report.
The vote was taken by electronic de-
vice, and there were—yeas 426, nays 4,
not voting 4, as follows:

Abercrombie

Barr
Barrett (NE)
Barrett (W)
Bartlett
Barton

Bass
Bateman
Becerra
Bentsen
Bereuter
Berkley
Berman
Berry
Biggert
Bilbray
Bilicakis
Bishop
Blagajevich
Bliley

Blumcnauer
Blunt
Bochlert
Bochner
Bonilla
Bonlor
Bono
Borskl
Boswell
Boucher

Condlt
Conyers
Cooksey
Costello
Cox

Coyne
Cramer
Crane
Crowley
Cubin
Cumminy
Cunningham
Davis FL)
Davis (IL)
Davis (VA}
Deal
DeFazio
DeGette
Dolahunt
PeLauro
DeLay
DeMint

[Roll No. 271]

YEAS—426

Deutsch
Diaz-Balart

Etherldge
vans
Everett
Ewing
Farr
Fattah
Filnor
Fletcher

Goode
Goodlatte
Goodling
Gordon

0ss
Graham
Granger
Green (TX)
Green (WD
Greenwood
Gutlerrez
Gutknecht
Hall (OH)
Hall (TX}
Hansen
Hastlngs (FL)
Hastings (WA}

Hostettler
Houghton
Hoyer
Hulshof
Hunter
Hutchinson
Hyde

Inslec
Isakson

5t00
Jackson (IL)
Jackson-Lee

ax
Jefferson
Jeakins
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Joncs (OH)
Kanjorski
Kaptur
Kasich
Kelly
Kennedy
Kildee
Kilpatelck
Kind (WI)
King (NY}
Kingston
Kleczka
Klink
Knollenberg
Kolbe
Kucinich
Kuykendall
LeFalce
LaHood
Lampson
Lantos
Largeni.
Larson
Latham
LaTourette
Lazlo
Leach

Lee

Levin
Lewis (CA)
Lewis (GA)
Lewis

oy
Maloney {NY)
Manzullo
Markey
Martlnez
Mascara
Matsui
McGarthy (MO)
McCarthy (NY)
McCollum
McCrery
McBermotr.
McGovern
McHugh
Meclnnis
Melntosh

Millender-
McDonald
Miller (FL)

Nethereuts

y
Northup
Norwood
Mussle
Oberstar
Obey
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Olver Ryun (KS} Tauscher
Ortiz Saba Tauzin
Ose Satmon Taylor (NC)
Owens Sanchez Tesry
Oxley Sanders Thomas
Packard Sandlin ‘Thompson (CA)
Patlone Sanford “Thompsen (M5}
Pascrell Sawyer Thornberry
Pastor ton i
Payne Scarborough Thurman
Pease Schaffer Tiahet
Palost Schakowsky Tierncy
Peterson (MN)  Scatt “Toomey
Prreeson (PA) Serrano Towns
Potrl Sessions Traficant
Phelps Shadegg Turner
Plekering Shaw Udall (CO)

Ieke Shays Udall (NM)
Pltes. Sherman Upton
Pombo Sherwood Velazquez
Pomeroy Shimkus Visclosky
Porter Shows Vitter
Poctman Shuster Walden
Price (NC) Simpson Walsh
Pryce (OH) Sisisky Wamp

Inn Skeen Waters

Radanovich Skelton Watkins
Rahall Slaughter Watt (NC)
Ramstad Smith (M1} Watts (0K}
Rangel Smith @J) Waxman

ogu Smith (TX) Welner
Reyes Smith (WA) Weldon (FL)
Reynolds Snyder Weldon (PA)

e Souder Weller
Rivers Spence Wexler
Rodriguez Spratt Weygand
Roemer Stabenow Whitfield
Rogan Stark Wicker
Rogers Steamns Wilson
Rohrabacher Stenholm Wise
RosLehtinen  Strickiand Wolf
Rothman Stupak Wonlsey
Roukema Sununu Wu
Roybal-Allard  Sweeney Wynn
Royee Talent Young (AK)
Rush Tancredo Yaung (FL}
Ryan (WD) Tanner
NAYS—4

Chenoweth-Hage  Stump

aul Taylor (MS)

NOT VOTING—4
Cook Sensenbrennce
Danner Vento
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So the conference report was agreed
to.

The result of the vote was announced
as above recorded.

A motion to reconsider was laid on
the table.

ANNOUNCEMENT REGARDING
PLANS TO ATTEND "TO KILL A
MOCKINGBIRD” AT KENNEDY
CENTER

(Mr. CALLAHAN asked and was
given permission to address the House
for 1 minute.)

Mr. CALLAHAN. Mr. Speaker, many
of my colleagues are interested tonight
in attending the performance of “To
Kill a Mocking Bird"” at the Kennedy
Center, and we are trying desperately
to work out arrangements with the
leadership to roil the votes. If votes are
rolled, there will be three buses wait-
ing at the foot of the Capitol steps be-
tween 6:30 p.m. and 7:00 p.m. to take
my colleagues to the Kennedy Center
and then bring them back after the
performance.
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