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Calendar No. 167
105Tn CONGRESS

1ST SESSION S.493
To amend section 1029 of title 18, United States Code, with respect to

cellular telephone cloning paraphernalia.

IN THE SENATE OF THE UNITED STATES

1\LXRcxI 20, 1997

Mr, KYxL (for himself, Mr. GORTON, Mr. DEWIxE, Mr. IIELMS, .r. LOTT,

ir. DORGAN, Mr. TIURMOND, MS. MIK ULSKI, Mr. DURBIN, and Mr.
CLELAND) introduced the following bill; which was read twice and re-
ferred to the Conuittee on the Judiciary

SEPTEMBER 18, 1997

Reported by Mr. HATCIH, with an amendment

[Strike out all after the enacting clause and insert the part. printed in italic]

A BILL
To amend section 1029 of title 18, United States Code,

with respect to cellular telephone clonfing paraphernalia.

1 Be it enacted by the Senate and House of Representa-

2 tives of'the United States of America in Congress assembled,

3 SECQION U- SHORT TITLE.

4 4Af. Aet JLJL be 6"e fiL the ".Cellht Telphoe

5 P.teetioft Ae-
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1 SEC. -2. FPAID AND RELATED ACTr!Ty q ICON NECTON

2 I COh-PER-FEIT ACESS DEVIES.

3 {ft 42mN~wP{9+ AeTS. Seetkit 1029(a) of title I&8r-

4 4Jjjjje4 States ode, i-R 8,fefded-

6 iftset-tiit "Eteees te

7 W2~ by t-edesigmfttitg p~m~h (-9+ -

8 Qh,,P (4, -fd

9 by striking" ..-... a. ietitte

10 f'o" o-i....

11 (-8"} kaeii4ngfy v4th iftte..t to -ef+adi

12 .... a ..... as et or i, o ,

13 poseses ft eaitg tt ccewer

14 i4-94 "- ej"4n tises, pfeaees, tfaie iii- ha

15 eetitrl 6 ettstedy of-, or possesses hardw-ftie ew soft-

16 wave tfh- fa-gy be tse4 fo-r

17 i-{_A_ fiea.ifiii o eep.i... - + eleet.e..ie m,-

18 4tA ..tber f.

19 13 ,,te ef4 Or ffLedifyJfig ft, telee in-

20 eotie i.. " t.. s.. ..... t the i......e.. ay

21 be tise4 ta obtait unaitthac, feeess to tele-

22 ..... tH...a.ti .se "fi.ee.. "

23 (%} PENA. . Setio-n 10 9(e.) of fitte 4 -8 - United

24 States Code, is ae aeted to te foff t ~lows:

25 i~- HeiUPE. ,,T". The p ...ish .ei fop ftft ,ffet.se

26 tui4et s-abseetion* wa (b) ( )( is-
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1i- the ease of ft offense thfrt doe t

2 oeeitr after ft eontvietiatn for atiother offentse tintder,

3 stibseetiont {a4 or (b)(1-), or tan ottenfipt to eonfiinit an+

4 offense pttnigha~ble tnder, stbseetisit a4 or {()1) at

5 fine tinder this tle or t aiee the votte obtainted by

6 the offense, whiehever, isf greater i np.soineft for

7 not mof e #-a +& years or both, a4

8 iL(* itt the ease of an offense t oeeui aft-r

9 t eotn 4etiont for aiiotlmr' ofese tifider suibseetiont 4a4

10 or (b)(1), orP anf attemfpt to eoniftit ffft offentse pun-

11 ishtable tintder, sttbseetioit Ea4 or (b)(1), ft finte tintder,

12 this t4tle or twiee the jakte obtained by the offen se,

13 whieheve is t geater- i k .. e.t. for..ot m-re

14 th at 2 yeatrs, or both.".

15 (4 P1nFHON m-i SeNFi REEWR.. Seetiuii

16 1O%9+e)+S4 of tite Ui Ttited States Code, isa amfended

17 by in.sertin before the period t the end the f-lom-.g

18 Lor fay eleetonie ser.ia.l n her mobile ideitifieatio

19 niiiniber, persontal idewttifieatio fttfmber, or other idenitifier

20 of anfy telecommunfictationts sernteej eqitipmfett7 or ifistru-

21 .ient."

22 W4) E iio--Ne F~eu (HRwvaP TELm.cotmwuxI

23 e*~Hois S~t~e~s PntoniDER. Sectio 19 of title 1-8-

24 'United States Code, isf amiended by addifg att the enid the

25 hlkii..-...
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1 ! E-g j-~i-eEpTION FE ) 1" wiw T1ErcomwNI

2 e*~ie)-s S1M+*E1S PROVIDERS.

3 i.414 D IION.In this stibseetiomi the

4 termf 'tclccomfinnictelats eatrrie#- hasf the samfe

5 meatting ea i-t seetiot 3. of the Commun.ic...ations Ae.

6 of 194 47- U.S.G. 153.

7 AiLE2 PERncSmLE ACTIVITIES. This seetiot

8 doaes not prohibit an~fy tclcccmmurncatticn~efs earnlferj Orp

9 fttnofieet ageitt or effploy-ee of,- or a, per-son ttinder

10 eoLtaIet with at, tclcc imitlc e. atiis eairrter[ enigage d

11 in prteeting t y property or leg.a. tight of the tele-

12 connuiins ear4er, fromff seniding threoigh the

13 ~~tfti seniding or eartymtg if iters-tate orp foreigf

14 cn.c ic , ha.tg eatrel or ettstdy of, or possess-

15 ngmauatrgassenibhifLg, or prodnaeing any

16 otherwi~se tnt-awfl-

17 A de. .ee- .aku-g eq .pien. . se.t.."-

18 .eeeiief. ofr aees .. i.. or

19 .. hardware orofta.re ttsed fat-

20 iL(4 mfodify4ng or altevttg tat ee-

21 ttie seial .....ibe or

22 iiij altering or .. iodit at. tele-

23 .mnuiationis intstrumfet se that the inf-

24 stf-umfewt mfay he uised to& obtain nttto-
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1 ized a-eeess to te2kXGtftffittiti ns se-

2 iees. 

3 SECTION 1. SHORT TITLE.

4 17is Act may be cited as the "Wireless Telephone Pro-

5 tection Act".

6 SEC. 2. FRAUD AND RELATED ACTIVITY IN CONNECTION

7 WITH COUNTERFEIT ACCESS DEVICES.

8 (a) UNLA1WFUL ACTS.-Section 1029(a) of title 18,

9 United States Code, is amended-

10 (1) by redesignating paragraph (9) as para-

11 graph (10); and

12 (2) by striking paragraph (8) and inserting the

13 fbllowing:

14 "(8) knowingly and with intent to defraud uses,

15 produces, traffics in, has control or custody of; or pos-

16 sesses a scanning receiver;

17 "(9) knowingly uses, produces, traffics in, has

18 control or custody of; or possesses hardware or soft-

19 ware, knowing it has been configured fbr altering or

20 modijing a telecommunications instrument so that

21 such instrument may be used to obtain unauthorized

22 access to telecommunications services; or".

23 (b) PENALTIES.-

24 (1) GENERALLY.-Section 1029(c) of title 18,

25 United States Code, is amended to read as fbllows:

S 493 RS

HeinOnline  -- 1 Wireless Telephone Protection Act: P.L. 105-172: 112 Stat. 53: April 24, 1998 5 1998



6

1 "(c) PENALTIES.-1Te punishment Jbr an offense

2 under subsection (a) section is-

3 "(1) in the case of an ofense that does not occur

4 after a conviction jbr another offense under this sec-

5 tion that has become final and that was committed on

6 a separate prior occasion.

7 "(A) if the offense is under paragraph (2),

8 (3), (6), (7), or (10) of subsection (a), a fine

9 under this title or imprisonment Jbr not more

10 than 10 years, or both; and

11 "(B) if the offense is under paragraph (1),

12 (4), (5), (8), or (9), of subsection (a), a fine

13 under this title or imprisonment Jbr not more

14 than 15 years, or both; and

15 "(2) in the case of an offense that occurs after a

16 conviction jbr another offrnse under this section, that

17 has become final and that was committed on a sepa-

18 rate prior occasion, that has a fine under this title or

19 imprisonment jbr not more than 20 years, or both.".

20 (2) ATTEMPTS. -Section 1029(b)(1) of title 18,

21 United States Code, is amended by striking "pun-

22 ished as provided in subsection (c) of this section"

23 and inserting "subject to the same penalties as those

24 prescribed Jbr the offense attempted".

S 493 RS
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1 (c) DEFINITION OF SCANNING RECEIVER.-Section

2 1029(e) of title 18, United States Code, is amended-

3 (1) in paragraph (6), by striking "and" at the

4 end;

5 (2) in paragraph (7)-

6 (A) by striking "1he" and inserting "the"

7 and

8 (B) by striking the period at the end and

9 inserting a semicolon; and

10 (3) in paragraph (8), by striking the period at

11 the end and inserting "or to intercept an electronic

12 serial number, mobile identification number, or other

13 identifier of any telecommunications service, equip-

14 ment, or instrument; and".

15 (d) APPLICABILITY OF NEW SECTION 1029(a) (9).-

16 (1) IN GENTERAL.-Section 1029 of title 18, Unit-

17 ed States Code, is amended by adding at the end the

18 fbllowing:

19 "(g) It is not a violation of subsection (a)(9) fbr an

20 officer, employee, or agent of; or a person under contract

21 with, a ftrcilities-based carrier, fbr the purpose of protecting

22 the property or legal rights of that carrier, to use, produce,

23 have custody or control of; or possess hardware or software

24 configured as described in that subsection (a)(9).".
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1 (2) DEFINITION OF FACILITIES-BASED CAlR-

2 RIER.-Section 1029(e) of title 18, United States

3 Code, as amended by subsection (c) of this section, is

4 amended by adding at the end thie Jbllowing:

5 "(9) the term 'facilities-based carrier' means an entity

6 that owns communications transmission ficilities, is re-

7 sponsible Jbr the operation and maintenance of those facili-

8 ties, and hwlds an operating license issued by the Federal

9 Communications Commission under the authority of title

10 III of the Communications Act of 1934."

11 (e) AMENDMENT OF FEDERAL SENTENCING GUIDE-

12 LINES FOR WIRELESS TELEPHONE CLONING.-

13 (1) IN GENERAL.-Pursuant to its authority

14 under section 994 of title 28, United States Code, the

15 United States Sentencing Commission shall review

16 and amend the Federal sentencing guidelines and the

17 policy statements of the Commission, if appropriate,

18 to provide an appropriate penalty Jbr offnses involv-

19 ing the cloning of wireless telephones (including of:

20 fenses involving an attempt or conspiracy to clone a

21 wireless telephone).

22 (2) FACTORS FOR CONSIDERATION.--In carrying

23 out this subsection, the Commission shall consider,

24 with respect to the offenses described in paragraph

25 ()-

S 493 RS
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1 (A) the range of conduct covered by the of-

2 ftnses;

3 (B) the existing sentences fbr the offenses;

4 (C) the extent to which the value of the loss

5 caused by the offJnses (as defined in the Federal

6 sentencing guidelines) is an adequate measure

7 Jbr establishing penalties under the Federal sen-

8 tencing guidelines;

9 (D) the extent to which sentencing enhance-

10 ments within the Federal sentencing guidelines

11 and the court's authority to impose a sentence in

12 excess of the applicable guideline range are ade-

13 quate to ensure punishment at or near the maxi-

14 mum penalty Jbr the most egregious conduct cov-

15 ered by the offenses;

16 (E) the extent to which the Federal sentenc-

17 ing guideline sentences jbr the offenses have been

18 constrained by statutory maximum penalties;

19 (F) the extent to which Federal sentencing

20 guidelines fbr the ofJnses adequately achieve the

21 purposes of sentencing set Jbrth in section

22 3553(a) (2) of title 18, United States Code;

23 (G) the relationship of Federal sentencing

24 guidelines Jbr the offnses to the Federal sentenc-

S 493 RS
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1 ing guidelines Jbr other offenses of comparable se-

2 riousness; and

3 (H) any other factors that the Commission

4 considers to be appropriate.
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