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May 6, 1998

taken by the United States Government to
transfer the United States portion of the
peacekeeping mission in the Republic of Bos-
nia and Herzegovina to European allied na-
tions or organizations. _\

[T ByMr HATCH:

S. 2037. An original bill to amend
title 17, United States Code, to imple-
ment the WIPO Copyright Treaty and
the WIPO Performances and
Phonograms Treaty, to provide limita-
tions on copyright liability relating to
material online, and for other pur-
poses; from the Committee on the Judi-
ciary; placed on the calendar.

DIGITAL MILLENNIUM COPYRIGHT ACT

Mr. LEAHY. Mr. President, the Digi-
tal Millennium Copyright Act, which
the Senate Judiciary Committee is re-
porting today, is important for our
economy, for our creative industries
and for the future of the Internet. This
legislation is based on the WIPO imple-
menting legislation, S. 1121, rec-
ommended by the Administration and
introduced last year by the Chairman,
Senators THOMPSON and KOHL and me.

Following intensive discussions with
a number of interested parties, includ-
ing libraries, universities, small busi-
nesses, online and Internet service pro-
viders, telephone companies, computer
users, broadcasters, content providers
and device manufacturers, the Com-
mittee was able to reach unanimous
agreement on certain modifications
and additions incorporated into the bill
and making this bill a product of which
we can all be proud.

Significant provisions were added to
the bill in Title II to clarify the liabil-
ity for copyright infringement of on-
line and Internet service providers.
These provisions set forth ‘'safe har-
bors” from liability for ISPs and OSPs
under clearly defined circumstances,
which both encourage responsible be-
havior and protect important intellec-
tual property rights. In addition, dur-
ing the Committee's consideration of
this bill, an Ashcroft-Leahy-Hatch
amendment was adopted to ensure that
computer users are given reasonable
notice of when their Web sites are the
subject of infringement complaints,
and to provide precedures for computer
users to have material mistakenly
taken down put back.

This bill contains a number of provi-
sions designed to help libraries and ar-
chives. First, libraries expressed con-
cerns about the possibility of criminal
sanctions or potentially ruinous mone-
tary liability for actions taken in good
faith. This bill makes sure that librar-
ies acting in good faith can never be
subject to fines or civil damages. Spe-
cifically, a library is exempt from mon-
etary liability in a civil suit if it was
not aware and had no reason to believe
that its acts constituted a violation. In
addition, libraries are completely ex-
empt from the criminal provisions.

Second, the bill contains a browsing
exception for libraries. Libraries have
indicated that in an online environ-
ment dominated by encrypted works it
may be impossible for them to gain ac-
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cess to works to decide whether or not
to acquire them. The current version of
the bill permits libraries to circumvent
access prevention technologies in order
to make a good faith determination of
whether or not it would like to buy a
copy of a work. If the library decides
that it wishes to acquire the work it
must negotiate with the copyright
owner just as libraries do teday.

Third, the Chairman, = Senator
ASHCROFT and I crafted an amendment
to provide for the preservation of digi-
tal works by qualified libraries and ar-
chives. The ability of Libraries to pre-
serve legible copies of works in digital
form is one I consider critical. Under
present law, libraries are permitted to
make a single facsimile copy of works
in their collections for preservation
purposes, or to replace lost, damaged
or stolen copies of works that have be-
come commercially unavailable. This
law, however, has become outmoded by
changing technology and preservation
practices. The bill ensures that librar-
ies' collections will continue to be
available to future generations by per-
mitting libraries to make up to three
copies in any format—including in dig-
ital form. This was one of the proposals
in the National Information Infrastruc-
ture Copyright Protection Act of 1995,
which I sponsored in the last Congress.
The Register of Copyrights, among oth-
ers, has supported that proposal.

In addition, the bill would permit a
library to transfer a work from one
digital format to another if the equip-
ment needed to read the earlier format
becomes unavailable commercially.
This change addresses a problem that
should be familiar to anyone whose of-
fice has boxes of eight-inch floppy
disks tucked away somewhere.

These provisions go a long way to-
ward meeting the concerns that librar-
ies have expressed about the original
bill, 5. 1121, introduced to implement
the WIPO treaties.

Another issue that the bill addresses
is distance learning. When Congress en-
acted the present copyright law it rec-
ognized the potential of broadcast and
cable technology to supplement class-
room teaching, and to bring the class-
room to those who, because of their
disabilities or other special cir-
cumstances, are unable to attend class-
es. At the same time, Congress also
recognized the potential for unauthor-
ized transmissions of works te harm
the markets for educational uses of
copyrighted materials. In the present
Copyright Act, we struck a careful bal-
ance and crafted a narrow exemption.
But as with so many areas of copyright
law, the advent of digital technology
requires us to take another look at the
issue.

I recognize that the issue of distance
learning has been under consideration
for the past several years by the Con-
ference on Fair Use (CONFU) that was
established by the Administration to
consider issues relating to fair use in
the digital environment. In spite of the
hard work of the participants, CONFU
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has so far been unable to forge a com-
prehensive agreement on guidelines for
the application of fair use to digital
distance learning. The issue is an im-
portant one, and I commend Senator
ASHCROFT for his attention to this mat-
ter.

We made tremendous strides in
charting the appropriate course for up-
dating the Copyright Act to permit the
use of copyrighted works in valid dis-
tance learning activities. The Chair-
man, Senator ASHCROFT and I joined
together to ask the Copyright Office to
facilitate discussions among interested
library and educational groups and
content providers with a view toward
making recommendations that could
be incorporated into the DMCA at the
April 30 mark up. The Copyright Office
did just that, once again providing a
valuable service to this Committee,

Based on the Copyright Office’s rec-
ommendations, we incorporated into
the DMCA a new Section 122 requiring
the Copyright Office to make broader
recommendations to Congress on digi-
tal distance education within six
months. Upon receiving the Copyright
Office’s recommendations, it is my
hope that the Senate Judiciary Com-
mittee will promptly commence hear-
ings on the issue and move expedi-
tiously to enact further legislation on
the matter. I know that my fellow
members on this Committee are as
anxious as I am to complete the proc-
ess that we started in Committee of up-
dating the Copyright Act to permit the
appropriate use of copyrighted works
in valid distance learning activities.
This step should be viewed as a begin-
ning—not an end, and we are commit-
ted to reaching that end point as
quickly as possible,

Senator FEINSTEIN had sought to
clarify when a university would be held
responsible for the actions of its em-
ployees in connection with its eligi-
bility for the safe harbors spelled out
in title IT of the bill. Chairman HATCH,
Senator ASHCROFT and I agreed with
Senator FEINSTEIN that the best way to
address this issue is to have the Copy-
right Office examine this issue in a
comprehensive fashion, because of its
importance, complexity, and implica-
tions for other online service providers,
including Hbraries and archives.

Amendments sponsored by Senators
ASHCROFT, HATCH and I Wwere also craft-
ed te address the issues of reverse engi-
neering, ephemeral recordings and to
clarify for broadcasters the use of
copyright management information in
the course of certain analog and digital
transmissions.

Legislative language was incor-
porated into the bill to clarify that the
law enforcement exemptions apply to
all government agencies which conduct
law enforcement and intelligence work,
as well as to government contractors
engaging in intelligence, investigative,
or protective work.

Chairman HATCH, Senator ASHCROFT
and I agreed to language to assuage the
concerns of the consumer electronics
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manufacturers, and others, that the
bill might require them to design their
products to respond to any particular
technological protection measure. We
also agreed to incorporate provisions
into the bill clarifying that nothing in
the bill will prevent parents from con-
trolling their children’s access to the
Internet or individuals from protecting
personal identifying information.

By reaching agreement on this bill,
this Committee is helping to create
American jobs, protect American inge-
nuity, and foster an ever more vibrant
Internet. In short, the WIPQ treaties
and this implementing legislation are
important to America's economic fu-
ture. The bill addresses the problems
caused when copyrighted works are dis-
seminated through the Internet and
other electronic transmissions without
the authority of the copyright owner.
By establishing clear rules of the road,
this bill will allow electronic com-
merce to flourish in a way that does
not undermine America’s copyright
community.

In a recent letter about the DMCA,
Secretary Daley said, "“The United
States must lead the way in setting a
standard that will protect our creative
industries and serve as a model for the
rest of the world, And we need to act as
quickly as possible.”

This bill is a well-balanced package
of proposals that address the needs of
creators, consumers and commerce
well into the next century. I urge all of
my colleagues to support the Digital
Millennium Copyright Act and work
for its prompt passage.

Mr. KOHL. Mr. President, I rise to
express my support for the Digital Mil-
lennium Copyright Act of 1998. In my
view, we need this measure to stop an
epidemic of illegal copying of protected
works—such as movies, books, musical
recordings, and software. The copy-
right industry is one of our most thriv-
ing businesses. But we still lose more
than $15 billion each year due to for-
eign copyright piracy, according to
some estimates.

This foreign piracy is out of control.
For example, one of my staffers inves-
tigating video piracy on a trip to China
walked into a Hong Kong arcade and
bought three bootlegged computer
games—Iincluding “Toy Story” and
"NBA '97"—for just $10. These games
normally sell for about $100. Indeed,
the manager was so brazen about it, he
even agreed to give a receipt.

Illegal copying has been a longstand-
ing concern to me. I introduced one of
the precursors to this bill, the Motion
Picture Anti-Piracy Act, which in prin-
ciple has been incorporated into this
measure. And T was one of the original
cosponsors of the original proposed
WIPQ implementing legislation, the
preliminary version of this measure.

In my opinion, this bill achieves a
fair balance by taking steps to effec-
tively deter piracy, while still allowing
fair use of protected materials. It is the
product of intensive negotiations be-
tween all of the interested parties—in-
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cluding the copyright industry, tele-
phone companies, libraries, univer-
sities and device manufacturers. And
every major concern raised during that
process was addressed. For these rea-
sons, it earned the unanimous support
of the Judiciary Committee. Of course,
as with any legislation, some tinkering
may still be needed,

I am confident that this bill has the
best approach for stopping piracy and
strengthening one of our biggest expij

industries. It deserves our support.

By Mr. CHAFEE (for himself, Mr.
Baucus, and Mr. WARNER) (by
request):

S. 2038. A bill to amend the John F,
Kennedy Center Act to authorize ap-
propriations for the John F. Kennedy
Center for the Performing Arts and to
further define the criteria for capital
repair and operation and maintenance;
to the Committee on Environment and
Public Works.

THE JOHN F. KENNEDY CENTER FOR THE
PERFORMING ARTS

Mr. CHAFEE. Mr. President, today I
am introducing the John F. Kennedy
Center for the Performing Arts Author-
ization Act. I am introducing this bill
at the request of the Kennedy Center
Board of Trustees, in my capacity as
Chairman of the Committee on Envi-
ronment and Public Works. Joining me
as cosponsors of the bill are the chair-
man and ranking member of the Sub-
comnmittee on Transportation and In-
frastructure, Senators WARNER and
Baucus.

The concept of a national center for
the performing arts originated during
the administration of President Dwight
D. Eisenhower. President Eisenhower
envisioned a national cultural center
in the nation’s capital, and in 1858,
with the support of Congress, he signed
into law the National Cultural Center
Act, which established the Center as an
independently administered bureau of
the Smithsonian Institution. Following
the death of President Kennedy, the
Congress in 1964 renamed the Center in
honor of the late president.

The Kennedy Center was opened to
the public in September 1971. The re-
sponse was overwhelming—so much so
that the Center’'s Board of Trustees re-
quested help from Congress in main-
taining and operating the Center, for
the benefit of the millions of visitors.
In 1972, Congress authorized the Na-
tional Park Service to provide mainte-
nance, security, and other services nec-
essary to maintain the facility, For the
next two decades, the Park Service re-
ceived federal appropriations for the
maintenance and operation of the Pres-
idential monument.

In the early part of this decade, how-
ever, it became clear that the Kennedy
Center facility—which had not seen
comprehensive capital repair since its
opening—had  deteriorated  signifi-
cantly due to both age and intensive
public use. Those repairs that had
taken place—such as the 1977 repair of
the leaking roof—were undertaken in
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respense to threatening conditions.
The Board of Trustees, with the sup-
port of the Park Service, therefore set
out to achieve a more effective long-
term approach to management of the
facility, with one entity responsible for
both the care of the physical plant and
the staging of performance activities.

In 1994, therefore, Congress approved
and the President signed the John F.
Kennedy Center Act Amendments
(Public Law 103-279). That Act atithor-
ized the transfer of all capital repair,
operations, and maintenance of the fa-
cility from the Park Service to the
Board of Trustees.

The Act alse directed the Board to
develop a comprehensive, multi-year
plan for the restoration and ongoing
maintenance of the Kennedy Center. In
1995, the Board delivered the Com-
prehensive Building Plan, which set
forth a long-term, two-stage program
for the remediation of substandard
building conditions, as well as continu-
ous maintenance for the future, Phase
I, scheduled for Fiscal Years 1995
through 1998, has concluded success-
fully. During this time, several major
projects were completed, including the
installation of a new, energy-efficient
heating and cooling system, replace-
ment of the leaking roof and roof ter-
race, and the major renovation of the
Concert Hall. Phase II is scheduled to
take place over the next eleven fiscal
years, through Fiscal Year 2009, This
stage will involve the massive *‘Center
Block” project, during which the Opera
House will be overhauled, as well as
projects to make improvements to the
plaza, improve accessibility to the the-
aters, install fire and other safety tech-
nology, and make a host of other re-
pairs designed to ensure that the facil-
ity meets life safety standards.

That brings us to the legislation I am
introducing today. For the major
Phase II projects to get underway, Con-
gress must revise the 1994 Act to au-
thorize appropriate funding for the
next several fiscal years. The bill I am
introducing today authorizes signifi-
cant funding levels for the next eleven
fiscal years for maintenance as well as
capital repair work.

Over the next several weeks, I and
other members of the Committee on
Environment and Public Works intend
to review carefully the planned repair
activities and the authorization re-
quest. The Kennedy Center is a living
Presidential memorial and a national
monument, and as such demands a high
standard of maintenance and upkeep.
As an ex-officio member of the Board,
and Chairman of the authorizing Com-
mittee, I am dedicated to the appro-
priate restoration and preservation of
the facility, which millions of Ameri-
cans have enjoyed for more than a
quarter of a century. Nevertheless, it is
Congress’ duty on behalf of the tax-
payers to scrutinize this request close-
ly. T look forward to working with my
colleagues in the Senate, the Adminis-
tration, and the Kennedy Center Board
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