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CHAPTER IV.

COPYRIGHT IN THE REPRESENTATION AND PERFORMANCE
OF DRAMAS AND MUSICAL COMPOSITIONS.

1. Regulation of the Right.—2, The Nature, Duration, and Reyistry
of the Right. — 3. To whom the Right may belong, — 4. Assign-
ment of the Right.—b. Infringement of the Right : the Remedies,

1. Tms copyright depends upon twe Acts of Parliament,
viz. an Act 3 & 4 Will. 4, . 15 (commonly called Sir
Bulwer Lytton’s Act), and the Act 5 & 6 Vict. c. 45.

The decision by the Court of King’s Bench, in the
year 1822, in Murray v. Elliston, seems to have led
to the passing of the earlier Act.

There (@) it appeared upon a case sent by Lord Eldon,
C. for the opinion of the Court of King's Bench, that the
defendant was the manager of Drury Lane Theatre ;
further, that he had adapted to the stage and had pub-
licly represented at his theatre, and for profit, an
abridgement of Lord Byron’s printed and published
tragedy, entitled ¢ Marino FFaliero;’ that the plaintiff was
the assignee of the copyright in the tragedy, and that
he complained of such representation. The Court of
King’s Bench, after hearing counsel, certified that an
action could not he maintained by the plaintiff against
the defendant in respect of such representation. The
Court gave no reasons for that judgment.

(a) & B, & Ald. 657.
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Prior to Murray v. Elliston, it had been held (a) by
Lord Kenyon that proof of public performance upon
the stage, and for profit, of a dramatic piece, in which
copyright-u.ﬂ;cr-publication existed, was no evidence of
piracy of the picce within the language of the Act 8
Anne, ¢. 19.  The Act of Will, 4 (dealing with the right
to represent published dramas) declares that the author
of any tragedy, comedy, play, opera, farce, or any othor
dramatic piece or entertainment, printed and published
within ten years before the passing of the Act, by tho
guthor thereof or his assignee, or which should there-
after be so printed and published, or the assignee of
such author should, for the period therein mentioned
(now altered), have as his own property the sole liberty
of representing, or causing to be represented, the same
at any place of dramatic entertainment in the British
dominions, and should be deemed to be the proprietor,
subject, however, to any right of representation in any
person previously empowered by the author or his
assignee. (b)

A room may be a place of dramatic entertainment
within the language of the Act 3 & 4 Will. 4, c. 15,
though ordinarily used for other purposes. (¢) Where-
ever a dramatic piece is represented, that place for the
time being is a place of dramatic entertainment within
the meaning of the Act.

2. The nature and endurance of copyright in the repre- 9, The nature,
sentation of published dramatic pieces, and the extension duration, and

registry of the
right.

(a) Coleman v. Wathen, 6§ T.R. ment of the stage within the mean-
245, ing of 10 Geo. 2, g. 28, s. 3, seo

() 3 & 4 Will. 4, ¢, 15, s, 1. the Lord JusticesClerk in dlea-

(¢) Russcll v. Smith, 12 Q. B. ander v. Anderson, 8. & D, 1625.
217. As to what is an entertain-
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of the right to musical compositions, its endurance, its
nature, and the provisious for a registration of the several
rights, are set forth in section 20 of the Act 5 & 6 Vict,
¢. 45. That section declares that the Acts 3 & 4 Will, 4,
c. 15, and 5 & 6 Vict. ¢. 45, shall apply to musical com-
positions, and that the sole liberty of representing, or
performing, or causing (a) or permitting to be repre-
sented or performed, any published dramatic pieco (b)
or musical composition, shall endure and be the property
of the author thereof and his assigns for the term in
the Act & & 6 Viet. ¢ 45, provided for copyright in
books (¢) [the term has been already stated in a previous
chapter of this work], (d) and that the provisions
enacted by the Act 5 & 6 Vict. ¢. 45, in respect of the
property of such copyright and of registering the same(e¢)
shall apply to the liberty of representing or performing
any dramatic piece or musical composition, as if the
same were therein expressly re-enacted and applied
thereto ; save and except that the first public represen-
tation or performance of any dramatic piece or musical
compodition shall be deemed equivalent, in the con-
struction of the Act of Victoria, to the first publication
of any book. (/) |

There is, however, this proviso to the declaration,
viz. that in the case of any dramatic piece or musical
composition in manuscript it shall be sufficient for the

(@) See Parsons v. Chapman, & (/) It was held in Macklin ~.
C. & P. 33. Rickardson, Ambl. 694, that tho

(0) For definition of dramatic public performance of a dramatie
piece, see § & 6 Vict. c. 45, a. 2. piece was no publication of it

(¢) 1bid. ss. 3, 4. within 8 Anne, ¢. 19; and sec

(d) Ante, p. 62. Lord Lyndhurst, C.B. in D'Al-

(¢) 6 & 6 Vict. c. 45, 88, 11, 12, maine v. Doosey, 1 X. & C. 299,
13, 14,
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person having the gole liberty of representing or per-
forming, or causing to be represented or performed the
same, to register only tho title thereof, the name and
place of abode of the proprietor thereof, and the tima
and place of its first representation or performance.

3. The right is expressly given by the Aect to the
author or his ussignee. In delivering the judgment of
the Court of Common Bench on a question relating to
the assignment of a copyright in the representation of o
dramatic piece, Sir J., Jervis, L.C.J. guardedly observed:
¢ We do not think 1t necessary in the present instance
to express any opinion whether, under any circum-
stances, the copyright in a literary work, or the right of
representation, can become vested ab initio in an em-
ployer other than the person who has actually composed
or adapted a literary work.’ (a)

But it would seem that this cgf)yright cannot become
vested ab initio in an employer who merely suggests the
subject and has no sliare in the design or execution of
the work. (b)

Where it appeared in an action at law, in which Mr,
Charles Kean was defendant, that he was the actual de-
signer of a dramatic piece, i.e. by adaptation of a play,
¢ Much Ado about Nothing,’ to the stage, and that with
respect to the production of a musical composition, a
part, an accessory of that picce, he had employed the
plaintift’ for reward paid to him, the Court of Common
Pleas unanimously held that Mr. Kean was the author
of the piece, and therefore entitled to represent it with-
out the consent in writing of the plaintiff. (¢)

(a) Shepherd v. Conquest, 17 C, (¢) Hatlon v. Kean, 7 C. B.
B, 427. n. 8. 26G8.
(&) See 4 Wash, C. C. 48,

1856
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There 18 no reason to doubt that the decision of tha
Houso of Lords in Jeffreys v. Boosey would govern the
claim of any alien to this copyright.

4. In regard to any assignment of this copyright, the
Act 6 & 6 Vict. c. 45, 8. 22, has a specinl provision that
no assignment of the copyright of any book consisting
of or containing a dramatic picce or mueical cc.nposition
shall be held to convey to the assignee the right of re-
presenting or performing such dramatic piece or musical
composition, unless an entry shall have been made in
the registry book (@) at Stationers’ Hall of the assign-
ment, and that assignment must express the intention
of the parties thereto, that the right of representation
or performance should pass by the assignment.

It bas not been decided that the Act renders a sepa-~
rate assignment of the right of representation or per-
formance inoperative til) registry. The language of the
22d section does not appear to touch such a disposition
of the right.

A legal assignment of the copyright must be in
writing. This point appears to have been put beyond
question by Shkepherd v. Conquest. (b) That was an
action for piracy of a play, and the facts were these:
Plaintiffs had employed Conquest to go to Paris at their
expense, for the purpose of adapting a French dramatic
piece in London, the copyright of which should be in
the plaintiffs ; the piece had accordingly been adapted
by Conquest, had been represented in London by the
plaintiff, and afterwards also in London by the defendant,
under an assignment in writing from Conquest. The
question was, ¢ whether the plaintiffs, by the transaction

(¢) 5 & 6 Vict. c. 45, s, 11. (b) 17 C. B, 427.
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botween them and Conquest, becnne entitled to the ex-
clusive representation in London?’ Tho Court of Com-
" mon Bench held that the plaintiffs had no such right;
Conquest was the author, and the plaintiffs had no
assignmont from him of the right.

An assignment need not now be attested; formerly
the attestation of two witnesses appears to have been
necessary. (&)

In reference to tho language of an Act 64 Geo. 3,
¢. 156 (an old Copyright Act repealed by the Act of
Victoria), it was held that a person to whom the lite-
rary copyright of a dramatic piece had been assigned
within ten years before the puassing of the Act 3 & 4
Will, 4, ¢. 15, was an assignee within the meaning of
that Act, having the sole liberty of representing the
piece. ()

5. As to any infringement of this copyright, the Act 5. Infringe-
3 & 4 Will. 4, c. 15, provides, that if any person shall, I.':;ﬂf“f tho
during the continuance of the copyright in the repre-
sentation of any dramatic piece, contrary to the intent
of that Act, or the right of the author or his assignee,
represent, or cause to be represented without the con-
sent in writing of the author or other proprietor, first
had and obtained, at any place of dramatic eucertain-
ment within the British dominions, any dramatic piece
or any part thereof, every such offender shall be liable
for each and every such representation to the payment
of an amount not less than 403, or to the full
amount of the benefit or advantage arising from such
representation, or the injury or loss sustained by the
plaintiff therefrom, whichever shall be the greater

(@) 8 Anne, c. 19; Cumberland. (b) dnte, p. 63,
v. Copeland, 7 H. & N. 118,
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damages to the author or other proprietor of such
dramatic picco, to be recovered, togethor with double
costs of suit, by such author or othcr proprietor, in any
Court having jurisdiction in such cases, in that part of
the British dominions in which the offence shall be
committed ; and in overy such proceceding where the
gole liberty of such author or his assignee shall be sub-
ject to such right or authority as aforesaid, it shall be
sufficient for the plaintiff to state that he has such sole
liberty without stating the same to be subject to such
right or authority, or otherwise mentioning the same;
nevertheless, all actions or proceedings for any offence
or injury that shall be committed against the Act 3 & 4
Will. 4, c. 15, must be brought, sued, and commenced
within twelve calendar months next aftor such offence
committed.

In Cumberland v. Planché, already referred to, (a) it
was questioned whether the Act 3 & 4 Will. 4, ¢. 15,
fixed any direct liability on a person pirating for the
purpose of public representation the words of a musical
composer, but abstaining from any use of his music: the
point has not yet been decided in a court of law or equity.

The penalties for piracy given by the Act of Will. 4
are, by the Act 5 & 6 Vict. c. 45, transferred to the
owner of the representation or performance copyright
created thereby. ()

An injunction or interdict may also be obtained to
restrain the representation or performance of any

dramatic piece or musi~ | composition in violation of
the property therein. (c)

(a) Cumberland v. Planché, 1 A. (¢) Seo Russcll v. Smith, 15
& E. 581. Sim, 181.

(6) 6 & 6 Vict, c. 46, s, 21.
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The practice in referenco to an action for an infringe-
ment of the right, and to the granting or refusing an
injunction or interdict, may be gathered from what has
alrendy been stated as to proceedings of this sort upon
the infringewment of literary copyright. («)

The author’s consent, referred to in the second scction
of the Act 3 & 4 Will. 4, ¢ 15, must be in writing, but
it may either be in the handwriting of the author him-
gelf or of some agent anthorised by him. (b)) Maule, J.
observed that in the Act 3 & 4 Will. 4, ¢. 15, not a word
was said about whose writing the consent should be;
the Act ¢ was merely designed to exclude that kind of
doubt and uncertainty which arises from the circum-
stance of a thing not being evidenced by writing at
all.’ (¢) The onus of proving the consent lies on the
party setting it up. () The consent may apply to
future compositions. (¢)

A person ignorant of the piratical nature of a repre-
sentation- may be an offender within the meaning of the
2d section of the Act 3 & 4 Will. 4, ¢. 15. (f)

It was objected in Lee v. Simpson (g) that a written
introduction to whatis called in theatrical parlance ¢the
comic business,’ 1. e. the tricks of a pantomime, was
not a complete work, and therefore that its represen-
tation was not within the protection of the Act 5 & 6
Vict. c. 45, but the Court gave a liberal construction to
the Act, and overruled the objection.

(a) For proceedings against an (¢) 1hid,
infringement of a popular song by (d) 1bid,

assumption of its name and de- (e) Ibid,
scription, see Chappell v. Sheard, (f) See Lee v, Simpson, 3 C, B.
2 Ka. & Jo. 117, 882.

(0) Morton v. Copeland, 16 C. (g9) 3 C. B, 882,
B. 517.

189
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Tho 24th section of the Act b & 06 Viet. ¢. 45, whicl,
cnacts that no proprictor of copyright shall sue for any
infringernent before making centry in the book of
registry, is carefully qualified by a proviso that nothing
therein contained shall prejudice the remedies which
the proprietor of the sole liberty of representing any
dramatic picce shall have by virtue of the Act 3 & 4
Will, 4, ¢. 15, or of that Act, although no entry shall
bo made in the book of registry.

No one can be considered ag an offender against the
provisions of the 2d section of the Act 3 & 4 Will, 4,
¢. 15, 80 as to subject himself to an action for the
penalty of an unauthorised representation of a musical
composition, unless by himself or his agent he actually
directs or takes part in the direction of a representation
or performance which is a violation of the copyright.
This was laid down in the case of Russell v. Briant.(a)
There the musical composition in the performance of
which the plaintiff claimed copyright had been per-
formed at a tavern, of which the defendant was land-
lord, and in a room hired of him by a person for a
musical entertainment. After notice to the defendant
from the plaintiff of the intended violation of his copy-
right by such entertainment, the defendant had per-
mitted the entertainment, and the performance thereat
of the musical composition ; he had furnished a platform
and lights, had advertised tickets of admission, and had
himgelf sold one ticket. The Court ruled that these
facts afforded no evidence that the defendant performed
or caused to be performed the composition within the
meaning of the Act; for if it were to be held that all

(a) 8 C, B. 836.
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those who supply some of the means of performance to
Lim who performs are to be regarded as thereby con-
gtituting him their agent, and so causing the per-
formance within the meaning of the Act, such a doctrine
would include a class of persons not at all intended by
the Legislature.

Russell v. Briant has been recently followed by the
Court of Queen’s Bench in Lyons v. Knowles. («) The
facts in evidence in that action were these: the defendant
was lessce and licensed proprictor of the theatre at
which the plaintiff’s copyright music had been per-
formed; the defendant found the gas-light, paid for
printing, &c. and provided the music; he also received
the moneys taken at the door, retaining half of the gross
receipts, and handing the other half to one Dillon, who
provided the dramatic performers and sclected the
pieces without any control by the defendant ; the director
of the band was under Dillon’s orders, and took his
orders, but the band were paid by the defendant ; Dillon
acted, in short, as stage-manager, the defendant being
lessee and proprietor ; there was no partnership between
them. Upon these facts a verdict passed for the plaintiff,
reserving the question of liability ; but a rule to enter a
verdict for the defendant was afterwards made absolute,
the Court of Queen’s Bench being of opinion that the
defendant had not violated the copyright of representa-
tion in the music simply by his receipt of the rent. If
the arrangement between the defendant and Dillon had
been only a colourable scheme for joint performance of

the copyright music, the result of the action would have
Leen very different.

(a) 11 W, R, 266,

191
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The word ¢ represent’ in the Act 3 & 4 Will. 4, ¢, 15,
8. 2, means the bringing forward on a stage or place of
public representation.

Even if the words of a single song be taken from o
picce the performance of which is protected by the Act,
and be sung on a stago or any place of theatrical enter-
taininent, that will be a ‘representing’ within the
provisions of the 2d section.

What is a ¢ representing’ is always o fact for the
jury. (@)

No person may frepresent, without the author’s
consent, the incidents of his published dramatic piece,
however indirectly taken; such a proceeding 18 & clear
invasion of the stage copyright in the piece. ()

Lastly, No contracts or obligations subsisting on
July 1, 1842, in relation to this copyright are, it must
be remembered, affected by implication by the Act of
Her present Majesty. (¢)

(a) Planché v, Braham, 8 C, & (b) Reade v. Conguest, 11 C, B,
P. 68. n. 8, 479,
(¢) Sec, 28.
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CHAPTER V.,
CROWN COPYRIGNT.

1. Nalure and Extent of the Right, — 2. As to the Right in State
Documents, — 3. As to the Right in Law Reports. — 4. As to the
Right in the Book of Common DPrayer.—b. As to the Liyht in
Almanacks. — G, As to the Right tn Bibles, — T, As to the Right
in Lilly's ¢ Latin Grammar,’ §e.—8. As to the Patent Rights of the
Universities of Oxford and Cambridye.

1. Crown Copyright is no creature of the statute law: it
is a royal prerogative claim to the exclusive publication
of certain books and documents. It has certainly been
pushed to an extent far greater than can now be sus-
tained ; it has been asserted in all Acts of Parliament,
in all Orders of the Privy Council, in all State proclama-
tions, in the Book of Common Prayer, in all almanacks,
in the English translation of the Bible, in the Year-
books, and all reports of judicial proceedings in Eng-
land ; also in Lilly’s ¢ Latin Grammar,” and certain other
books composed and published by the Sovereign’s com-
mand at the national cost. Public policy has been
put forward as the foundation of the right. (@)

2. The claim of the Crown to copyright in Acts of
Parliament, (0) in Orders of Council, and in proclama-

(a} Lord Eldon in Gurncy v. ~. Cunningham, 2 Eden. 137;
Longman, 13 Ves. 508. Manners v. Blair, 3 B, 402;
(b) Sce Baskett v. University of  Grierson v, Jackson, Ridg. 304,

Cambridge, 1 W, BL 106; Daskctt

O
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tions, (@) has usually been rested upon reasons of State,
those works being of public concern, and the Sovereign
being the head of the political constitution. (b) These

documents are printed by the Queen’s printer under o
patent.

3. The claim of the Crownto thecopyright in all reports
of judicinl pruccedings has been rested upon the same
grounds, also upon the payment out of the public
moneys of the salaries of the judges whose decisions are
there reported, and upon the payment from the same
source of the costs of compilation and pubiication. (c)

¢ Possibly,” said Lord Eldon, ¢the King’s printer may
be entitled to print the annals of courts of justice.’ (d)
He did not, however, more directly affirm that doctrine.,

The validity of a patent from the Crown for the pub-
lication of the cases reported in ¢ Croke’s Reports’ was
determined in 1705, on the ground that every man
could not by the common law have a liberty of printing
things that concerned the government of the country. (¢)
The claim of the House of Lords to publish and to
prohibit other publication of the trial of a peer was
raised and disputed in Lord Melville's case, but not
determined ; the claim was there rested upon the almost
uniform practice, and upon the privileges of the House,
and Lord £ldon granted interim relief upon a precedent
of Bathurst v. Kearsley, but cautiously declared that the

(6) Ibid.
(¢) Atkins' case, cited 4 Burr.

(a) Case of Stationers' Company,
9 Ch. Cu. 76 ; Willes, J. 1n Millar

v. Taylor, 4 Burr, 2329; Yales, J.
:6id, 2382 ; Lord Mansfield, idid.
2404, See also 2 Bl. Comm. 410;
Anon. case cited 2V, & B. 21; and
Lord Eldon, C. in Oxford and
Cambridge Universities v. Richard-
son, 6 Ves. 704,

2316; Carter 89, cited 4 Burr.
23156 ; and Croke's Reports.

() Roper v. Streater, Skinner,
234.

(¢) In University of Oxford and
Candridge v. Richardson, 6 Ves.
704. |
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(question remained open. A compromise ultimatoly
took place. (@) In Bathwrst v. Kearsley such claim
had been' recognised, but had not, it seems, been dis-
cussed. (0)

The courts of justice in this country may, and pro-
bably have, the sole power to authenticate the publica-
tion of their own proceedings. (¢) Authenticity may give
credit, and so impart value to a report of legal pro-
ceedings; but this does not necessarily involve an
exclusive right of publication.

Manley v. Owen, cited Burr. 2329, was supposed by
Mr. Justice Willes, in Millar v. Taylor, to establish this
point, viz., that the Lord Mayor could confer copyright
in the publication of trials at the Old Bailey, (d) but no
such proposition necessarily flows from that decision.
It may be that the copyright there was acquired by the
plaintiff by compilation.

A court of justice may also, in order to preserve the
purity of the administration of justice in the course of
proceedings then pending before it, prohibit any pub-
Jication which has a tendency to interfere with a fair
and impartial decision: this Lord C. J. 4bbott, sitting
at the Old Bailey, did upon the indictment of Thistle-
wood and others for high treason, in the year 1820, (¢)
but it does not thence follow that a Court may alto-
gether prohibit publication of a trial after the proceed-
ings therein are concluded.

It was, indeed, formerly considered a contempt to
publish law reports without judicial authority, but that
practice does not scem to have been founded on any

(e) Gurncy v. Longman, 13 Ves. (d) 4 Burr. 2329,
493, (¢) &, v. Clement, 4 B. & Ald.
(0) Cited 7bid. 494, 219,
(¢) 4 Burr. 2329.
o 2
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notion of copyright in the Court. Lord Bacon sai( .
¢ The common law is no text law, but tho substance of
it consisted in the series and succession of judicial actg
which from time to time have been set down in thg
reports; so that as these reports are more or less perfeet,
the law itself 18 more or less certnin, and indeed better
or worse,” It was therofore considered very important
that the reports should be authenticated by the Courts,
and accordingly they were kept for a very congiderable
period of time under the superintendence of the judges
themsclves, and great care was taken in sifting and
agcertaining the grounds of the decisions reported. ()

No prerogative claim to the exclusive publication of
judicial proceedings has now been asserted for very
many years, and in Buiterworth v. Robinson (b) and
Saunders v. Smath (¢) individuals were treated as
authors and proprictors of copyright in law reports.

4, The claim of the Crown to the copyright in the
Book of Common Prayer has been rested on reasons of
Statc and on the supremacy of the Sovereign in eccle-
siastical matters. (d) The Queen’s printer exercises
this monopoly under a patent which extends to the
Bible.

5. The claim of the Crown to the copyright in
almanacks has been based on reasons of State, (¢) al-
manacks generally containing calendars for the regu-
lation of Easter, the saints’ days, and other observances

(a) Some of the old law reports (d) 2 Bl Comm, 410; Eyre v.
wero published under the names of  Strakan, 6§ Bae, Abr. Prer. F. p.

eminent persons, to gain thereby a  697; Manners v. DBlair, 3 Bl

reputation. Sce advertisement to 402,

first edition of Leach’s Reports. (¢) Stationers’ Company v. Sey-
() 6 Ves. 709, mour, 1 Mod, 266; Yates, J. 1
(¢) 3 M. & Cr. 711. Millar v. Taylor, 4 Burr. 2382.
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of the Church; but the Court of Common Boeneh long
ago certified tho invalidity of an exclusive grant of this
right, () nnd since that certificate it has not, it scems,
been formally asserted. (O) The exclusive privilege of
printing, publishing, and seclling nautical almanacks is,
hy the Act 9 Geo. 4, ¢, 66, given to the ILord High
Admiral, or the commissioners for cxecuting his office;
the same statuto securcs the privilege by a penalty;
the proceeds of the penalty are dirccted to be paid and
applied to the use of the Royal Hospital for Seamen at
Greenwich.

The history of the royal pretension to copyright in al-
manacks is succinetly stated by Lord Eldon in Gurney
v. Longman(c) us an instance of the neccessity of
caution upon similar claims. IHe is tbere reported as
saying : It appears in the case of Millar v. Taylor
that the Crown had been in the constant course of
granting the right of printing ulmanacks; and at last
King James II. granted that right by charter to the
Stationers’ Company and the two Universities, and for
o century they kept up that monopoly by the effect of
prosecutions. At length, Carnan, an obstinate man,
insisted upon printing them. An injunction was ap-
plied for in the Court of Exchequer, and was granted
to the hearing ; but at the hearing that Court directed
the question to be put to the Court of Common Pleas,
whether the King had a right to grant the publica-
tion of almanacks as mnot falling within the scope of
expediency, the foundation of prerogative copies. It
was twice argued in the Court of Common Pleas, and
the answer returned by that Court to the Court of

(a) Stationers Company v. (0) Lord Mansfield, C. J. in
Carnan, 2 W. Bl 1004; and sec Millar v. Taylor, 4 Burr. 2402,
21 Geo. 3, c. 86, 8. 10. (¢) 13 Ves. 508.
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Exchequer was, that the charter was void,and almanackg
were not prerogative copies. The injunction was ae-
cordingly dissolved, that usurpation having gone on for
n century. The House of Commons afterwards threw
out a bill («) brought in for tho purpose of vesting the
right in the Stationers’ Company.’

6. The claim of the Crown to copyright in Englig)
translations of the Bible (b) has been based upon the
position of the Sovercign as chief exccutive officer of
the government of this country(¢) and head of the
Church (d), and upon the cmployment by the Crown
of the translators of the book at the public cost. (¢)

The Universitics of Oxford and Cambridge, and the
Queen’s printer, long exercised this monopoly under
patents from the Crown, but the claim has not been very
rigidly enforced. The patent granted to the Queen’s
printer lately expired; a committee of the Commons,
by the casting voto of its chairman, recommended that
the exclusive privilege of publishing the sacred volume
should not be renewed; the House, however, took no
action on this recommendation, and the Crown renewed
the patent during pleasure. The Scotch Bible patent of
the Queen’s printer expired in the year 1839,

Be it noted that in Grierson v. Jackson,(f) Lord
Clare expressed it to be his opinion that the royal

copyright was limited to such Bibles as were intended
for the public service. (¢)
(a) In the year 1799. (f) 2 Ridg. 304.

(&) dayo v. Hill, cited 2 Shaw, (9) See ‘Outline of the Iistory
260 ; King's Printer v. Dell; Mor.  of the Cambridge Press,” by Mr. R.

Dict. of Dee. 19, 20, p. 8316. Potts, in Parlinmentary papers,
(¢) Manners v. Dlair, 3 Bli. vol. xx11, p. 73; and the copy of the
n. 8. 402, Queen’s printer’s patent for the
(d) Yates, J. in Millar v. Tay- Bible and the Book of Common
{or, 4 Burr. 2382, Prayer, Parliamentary papers, vol.

(¢) Lord Mansfield, C.J. ihid. xl.
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7. The claim of the Crown to tho copyright in 7. Asto the
Lilly's ¢ Latin Grammar,’ and certain other works, was Tf}:{;:'&;&{"
rested upon the payment by the Crown out of public mer
moncys of the costs of compilation and publication. ()

This was only claimed when prerogative ran high, and
has long been abandoned.

8. The Universitics of Oxford and Cambridge are by 8. As to the
letters patent (D) (first granted in the thirteenth year of E?'f,ﬂ,t'{fﬁ:"”
the reign of Queon Elizabeth) nuthoriged to print within 6“;2:;'{*:135
the limits of their respective jurisdictions, and to sell, Cambridge.
so that such snle interferes not with any prior letters
patent, (¢) all copies of the Bible, New Testament, and
Book of Common Prayer, concurrently with the Queen’s
printer; and no other person besides them and the
Queen’s printer may print or publish in England any
such copies, or sell in England any other copies of the
said books than such as have been printed and published
by or for the Universitics and the Queen’s printer, or

one of them. (d)

(¢) Lord Hardwicke, C. in (0) Lovd Eldon was of opinion
Stationers' Company v, Partridge, that no copyright passed by these
4 Burr, 2336 ; Willes, J. in Millar letters (6 Ves. 713). As to the
v. Taylor, 4 Burr. 2329; Lord cxtent of the privilege, seec Hill v.
Mansfield, C.J. ibid, 2406. See, Oxford University, 1 Vern, 276.
however, Gibbs v. Cole, 3 P, Wil- (¢) Barreit v. University of
liams, 265, a case of a book onarchi-  Camébridge, 2 Burr, 661.
tecture ; and Nicol v, Stockdale, 3 (d) Universities of Oxford and
Swanst. 687, o narrative of o voy-  Cambridge v. Richardson, 6 Ves.

age of discovery. G89.
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CHAPTIER VL

UNIVERRITY AND COLLLEQXI COIYRIGHT.

Tur Universities of Oxford and Cambridge, the Scotch
Universities, and the Colleges of Eton, Westminster, and
Winchester, posscss a special statutory copyright. It

depends on an Act 15 Geo. 3, ¢. 63. (@) The right

exists in all such books as had before the year 1775 or
have since been given or bequeathed by the authors of
the same, or their representatives, to or in trust for those
universities, or any college or house of learning within
them, or to or in trust for the Colleges of Eton, West-
minster, and Winchester, or any of them, for the bene-
ficial purpose of education within them, or any of them.
The copies can only be printed by the universities and
colleges at their respective presses, and, unless limited
by the language of the gift or bequest, the right in
every such book continues so loug as such book is
printed at such presses, and for the sole benefit of the
universities and colleges.

The above-mentioned universities and colleges may,
in the same manner as any author might do under the
Act 8 Anne, c. 19, sell any copy so given or bequeathed
to them; but if they delegate, grant, lease, or sell the

copyright of any book, or allow any person to print it,
then their privilege ceases to exist.

(¢) In Appondix. Asto tho 6th section, see 64 Geo. 3, ¢, 156; and .
o & 6 Viet. e, 45, 88. 1 and 27.
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The Act 16 Geo. 3, c. 53, provides for the registry
of such books, and subjects to a pecuniary penalty any
person infringing the copyright. The right is expressly
aaved from the operation of the Act 6 & 6 Vict.
c. 45. (@)

A similar copyright is possessed by Trinity College,
Dublin. It depends upon an Act pussed in the forty-
first year of the reign of His late Majesty George
3, ¢. 107. The provisions of that Act, so far as the
same are applicable to the above copyright, are set forth
in tho Appendix to this work. This right also is
expressly saved from the operation of the Act § & G
Vict. ¢ 49,

() Seoc, 27.
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CHAPTER VII.

COPYRIGIIT IN LECTURES AFTER IUBLIC DELIVERY.

1. Definition and Basis of the Right, — 2. Penalty for Infringement
of the Right. — 3. Certain Lectures excluded from the Right, —
4. DProtection of the Right at Law and i Liputy.

1. Definition 1, IN certain lectures after public delivery there isalso o
of the right special statutory copyright, which is defined to he ¢ the
sole right and liberty of printing and publishing’ such
lectures.
The Lecture Copyright Act is the 5 &6 Will. 4, c. 65.
It is entitled, € An Act for Preventing the Iublication of
I.cctures without Consent,” and it enacts that from and
after September 1, 18335, the author of any lecture, or the
person to whom he has sold or otherwise conveyed the
copy in order to deliver the same in any school, reminary,
institution, or other place, or for any other purpose,
should have the sole right and liberty of printing and
publishing such lecture.

2. Penalty for 2. A violation of the copyright is visited by the Act
:Eﬁrﬁgﬁfem  of Parliament with a penalty. The Act declares, that if
any person shall, by taking down a lecture in short-
hand, or otherwise in writing, or in any other way,
obtain a copy, and shall print or lithograph, or other-
wise copy and publish it without the leave of the author

or his assignee; and every person who knowing the
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samo to have been printed, or copied and published
without such consent, shall sell, publish, or expose to
anle any such lecture, shall forfeit such print or copy,
together with 1d. for every sheet thereof which should
be found in his custody, either printed, lithographed, or
copied, or printing, lithographing, or copying, or pub-
lished, or cxposed to sule contrary to the Act, one
moicty to the Crown, and the other to the prosceutor
and that any printer or publisher of any newspaper
who shall without such consent print and publish in
auch newspaper any lecture or lectures, should be
deemed o person printing and pul:Iishing without
Jeave within the provisions of that Act, and liable to
the aforesaid penalty and forfeiture in respeet of such
printing and publishing.

No person allowed for certain fee or reward or other-
wise to attend and be present at any lecture delivered
in any place is deemed to be licensed to have leave to
print, copy, and publish such lectures only because of
having leave to attend. This is expressly enacted by
the third section of the Act, and was also decided, but
upon the ground of breach of trust only, in Abernethy v.
Hutchinson, cited early in the first chapter of this work.

3. Lectures published by authority, since the publi-
cation of which the period of copyright therein given
by the Act 8 Anne, c. 19, and 54 Geo. 3, ¢. 156, has ex-
pired, and lectures printed or published before Sep-
tember 9, 1835, are excluded from the protection of the
Act 5 & 6 Will, 4, c. 65 also lectures of the delivery of
which notice in writing shall not have been given two
days previously to two justices living within five miles
of the place of delivery; and lectures delivered in any
university, or public school, or college, or on any public

203
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foundation, or by any individual in virtue of or accord-
ing to any gift, endowment, or foundation. (a)
'-1&‘ '11"11;?; :S:tﬂz , 4. The reports furnish no decisions under this Act ; hut
nw and i the parlinmentary property in lecture copyright woulq
Cquity doubtless be protected in a court of law or equity by a
judgment for damages, or an injunction, as the casc
might be, upon the principles applicable to the viola-

tion of any other statutory right.

(a) Sce. 4.
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CHAPTER VIII.

COPYRIGIIT IN PUBLISIIED ENGRAVINGS,

1. Foundation of the Right.—2. Definition and Extent of the Riyht.
—3. Prolection of the Right by 8 Geo. 2, ¢,.13.—4, Extension of
the Right by T Geo. 3, c. 38.—b. Provisions of 17 Geo, 3, c. b7,
on the Right.—G. Who may procced for Piracy.—7. DPiracy by
Dlates tn @ Letter-press Book.—8, Test of Piracy.—9. Piracy by
Photography.—10. Piracy may be wnintentional.—11. Decisions
and Dicta wpon the Right—12. The Right in Prints first pub-
lished Abroad.—13. Euxistence of the Right in Ireland.—14.
Extension of the Riyht to Lithoyraphs, §¢,—16. Non-Euvistence of
the Right tn Criminal Works.—16. Procecdings for Penalties on
Violation of the Right.

1. CoryrignT in published engravings depends now at
least on Acts of Parliament; the decision of the House
of Lords in Donaldson v. Beckett, although founded on
the statute of Anne respecting copyright in books, has
firmly established a principle which precludes the
right of a common law monopoly in published engrav-
ings since the passing of the Act 8 Geo. 2, c. 13.(a)

The object of the Copyright Engraving Acts has been
defined by a learned judge to be, ‘not to protect the
reputations of engravers, but to vest a commercial pro-
perty in them.’ (b)

2. The Act 8 Geo. 2, c. 13, sometimes called Hogarth'’s

(@) See Appendix and Best, J. J.in Gambart v, Ball, 11 W. R.
in Newton v. Cowie, 4 Bingh. 244. 699, 700.
(b) See Erle, C.J.and Kealing,

2005

1. Foundation
of the right.

2. Definition
and extent of _



200 COPYRIGUT IN PUBLISIIED ENGRAVINCR,

{E;J }:Iﬁl:,:; g;*'ﬂﬂ Act [that great artist by his exertions obtained it chiefly

.13, for his own protection (@)], was the earliest dealing by
the Legislature of this country with the subjeet of
copyright in engravings.

The statute of George 3 was framed upon the pre-
cedent of the Act 8 Anne, ¢. 19. After reciting ¢ that,
divers persons had by their own genius, industry, pains,
and expensc invented and engraved, or worked in
mezzotinto or chiaroscuro, sets of historical and other
prints in hopes to have rcaped the sole bencfit of
their labours, and that printsellers and other persons
had of lute, without tho consent of the inventors, de-
signers, and proprietors of such prints, frequently taken
the liberty of copying, engraving, and publishing, or
cousing to be copied, engraved, and published base
copies of such works, designs, and prints, to the very
great prejudice and detriment of the inventors, de-
signers, and proprietors thereof: for remedy thereof,
and for preventing such practices for the future,’ the
Act gave to every person who should invent and design,
engrave, etch, or work in mezzotinto or chiaroscuro,
or from his own works and inventions should cause to
be designed and engraved, etched, or worked 1n mezzo-
tinto or chiaroscuro, any historical or other print or
prints, the sole right of printing aud reprinting the
same for fourteen () years from the first publication.

3. Proteetion 3. The Act directed the name of the proprietor to be
gfél‘;;iﬂfi;?’ put on each plate and print, forfeited base copies, and
imposed a penalty on persons violating the copyright in

the prints. It, however, exempted from the penalty

(a) Nichols’ Biogr. Anecd. of (0) Now 28 years; see post, p.
Hogurth, p. 39, 34 edition. 208.
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purchasers (a) printing from plates purchased by them
from the original proprieters, and declared that actions
and suits for any offence against the Act should ho
brought within three months after discovery of the
offence.

There is & special clanuse in the Act 8 Geo. 2, c. 13,
giving one Pine a copyright in certain historical prints
and drawings copied by him from tapestry in the House
of Lords, which tapestry had been copied from original
drawings; (0) being copies of copies, these prints and
drawings had, however, little claim to originality.

Under that Act of Geo. 2, Lord Hardwicke, C. very
properly refused relief to a person complaining of piracy
of a drawing or design which he had only procured to
be made. The learned Judge observed that such a
person was not within the statute, which was made for
the encouragement of genius and art ; if he wag within
the Act, any person who employed a printer or engraver
would be so too. (¢)

Hogarth was the designer as well as engraver of his
famous works. That fact may account for the omission
in the statute of any provision to protect works of which
the engraver 1s not also the designer.

4. The Legislature, however, again interposed on the
subject of copyright in published engravings. In the
year 1767, by an Act 7 Geo. 3, c. 38, it declared that
every person who should invent or design, engrave, etch,
or work 1n mezzotinto or chiaroseuro, or from his
own work, design, or invention, cause to be designed,

(@) Foran action by an aasignes (0) Sce Lord ITuwlbot, C. in
of such copyright for piracy, see Blackwcll v. Harper, Barn. 212.
Thompson v. Symonds, 6 T. R. 41. (c) Jeffreys v. Baldwin, Ambl.

164,

207
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engraved, etched, or worked in mezzotinto or chiaro.
gcuro, any historical print, or any other print whatge.
ever, should have the benefit and protection of the Act
8 Geo. 2, c. 13; and that every person who should ¢p.
grave, ctch, or work in mezzotinto or chiaroscuro,
or causc to be engraved, etched, or worked, any print
taken from any picture, drawing, model, or sculpture,
cither ancient or modern, should have the benefit and
protection of the Act 8 Geo. 2, ¢, 13, and of the amending
Act, for the term of twenty-cight years from the first
publication, in like manner ag if such print had been
graved or drawn from the original design of such graver,
etcher, or draftsman; and that if any person should en-
grave, print, and publish, or import for sale any copy of
such print, he should be liable to the penalties of the
Act 8 Geo. 2, c. 13.

All the penalties of 8 Geo. 2 were imported into
7 Geo. 3, but the limitation in the former Act of actions
and suits was extended in the latter to six months.

As a provision for the widow of Hogarth, and by way
of an acknowledgement of his great genius, Parliament
admitted a clause into the Act 7 Geo. 3, c. 38, In her
favour. This clause extended to her the sole right of
printing and reprinting some of her L~ " ..s works
for a period of twenty years.

5. The Act 7 Geo. 3 is not, however, the fatest legis-
lation on this copyright. To advance the arts of design-
ing, engraving, and etching, another Act was passed ten
years afterwards.

That Act, 17 Geo. 3, c. 57, provides, that if any person
should within the time limited by the previous Acts, or
either of them, engrave, etch, or work in ezzotinto
or chiaroscuro, or otherwise, or in any other mannc:
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copy in the wholo or in part by varying, adding to, or
diminishing from the main design; or print, reprint, or
import for sale, or publish, scll, or otherwise dispose of
any copics of any print engraved, etched, drawn, or de-
gigned 1n Great Britain, without the express consent of
the proprictor first had and obtained in writing, signed
by him with his own hand, in the presence of and
attezted by two or more credible witnesses: then every
such proprietor may in a special action upon the case
brought against the offender recover such damages as
a jury, on the trial of such action, or on the exceution
of a writ of inquiry thereon, should give or assess, to-
gether with double costs of suit.

This last Act, in short, gave to a proprictor of a print
within the protection of either of the previous Acts an
action on the case with double costs against (¢) any
person who should without his consent engrave, or copy,
or print, or reprint, &e. or publish, scll, or otherwise
dispose of such print, the same having been engraved
in Great Britain.

6. Copyright 18 no* xpressly given by any of the Acts 6. Who may
to the assignee of an engraver; nevertheless, an assignee Efgf:;d for
may maintain an action of piracy under the Act. (1) |

7. Plates illustrating letter-press, although the letter- 7. Piracy by
press be in the same book as the plates, are under the E}ﬁ?ﬁ;?;s
statutory protection. (¢) book.

8. A copy is piratical under these Acts if it comes so 8. Test of

near to the engraving as to give to every person seeing %"

(a) A full and reasonable in- R, 41; and sce 8 Geo. 2, c. 13, .

demnity for all costs of suit is now 12,
substituted. 6 & € Vict, c. 99, 8. 2, (¢) Sec Roworth v. Wilkes, 1

(#) Thompson v. Symonds, 6 T. Campb. 94,
ll



210 COPYRIGHT IN PUBLIKHED ENGRAVINGS,

it tho idea created by the original; (@) the copy neeq
not be exact, it is o piracy if it is substantially a copy, (b)
9. Tiracy by 9. A photographic copy of an engraving is an infringe.
photography: ment of the right given to engravers by the statutes of
Gieo. 2 and Geo. 3. This was determined not very
long ago. The decision is reported upon n rule obtaing|
in the Court of Common Plens, in an action brought iy
the present year by the engraver of Holman Hunt's pic-
ture, ¢ The Light of the World,’ and Rosa Bonheur's
picture, ¢ The Horse ¥air,’ against a person who had
taken and sold some photographs of both thoso pictures,
The defendant’s counsel strenuously, but in vain, argued
that photographic copies were not within the words
or within the mischief of the Engraving Copyright
Acts. The Chief Justice (Lrle) reviewed the Acts
and said: ¢This statute (17 Geo. 3, c¢. 57) containg
exiremely wide words for the protection of the owner of
the print. The question is, whether a person taking a
photograph of a print does not in & manner copy the
print; the common mode of expressing what the
defendant has done is that he has made a photographic
copy of the print. The object of this statute also was
not to prevent an engraver’s reputation being lowered,
but to give him the monopoly of selling copies of the
engraving. If that be the purpose for which the
statute was passed, this is entirely an infringement of
the plaintiff’s copyright; for a photographic copy may
represent to the mind exactly the same idea as the
original, and so spoil the sale of the engraver’s prints,
I cannot see why the statute should not apply to any

(a) West v. Francis, 5 B, & Ald. (0) Moore v. Clarke, J. M. & W,
743 ; Roworthv. Wilkes, 1 Campb, (92,
04.
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kind of copyimg which mars ingenuity, or the advanco
of science produces, though unknpwn at the time when
tho statuto was pasgaed. It does not make any difference
whether the photograph be of the same size or of
smaller dimensions than the print. Though of smaller
size, it gives the same kind of pleasure to the purchaser
that the original docs, although no doubt not so high
pleasure as the more perfect article would, yet still suffi-
cient to injure thesale of the print, and therefore within
the mirchief intended to be remedied by the statute.
The Court was unanimous in making the rule absolute.

The language of the Judges in Gambart v. Ball also
tends to the conclusion that the Aet 17 Geo. 3, c. 57,
ig comprehensive enough to include all mechanical or
scientific processes of multiplying copies of engravings.

10. It may be here noticed that a work, as in literary 10. Piracy muy
copyright, can be piratical, though the copyist may have Eii;::ﬂmm'
no actual knowledge of the existence of copyright in the
original. (@)

11. In an action for the penalty, the Court of Common 11. Decisiong
Pleas ordered judgment of nonsuit to be entered against ‘t‘ﬂflf}é‘fltt“ “pon
the plaintiff, because he, being the proprietor of the
plate and print in question, had not engraved his
name on the plate, or printed it on the print; () but
an action for damages was held to lie at common law
against a person pirating a print upon which no name
had been inscribed. (¢) A court of equity has also
given relief by injunction, where the date of publication
was omitted. In Blackwell v. H. arper, (d) the plaintiff

(@) Bayley, J. in Irancis v. (¢) Roworth v. Wilkes, 1 Campb.
West, 6 B. & Ald. 737; Gambart 94.
v. Sumner, 8 W, R. 27, § Jur. (@) 2 Atk. 93; 8. C. Barnard,

n. 8. 1109, 210,
(4) Saycr v. Dicey, 3 Wils. G0.

P2
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being the owner of prints in chiaroseuro, which re.
presented medicinal plants, filed o bill for an account
of profits, and to restrain the defendant from copying
and enpraving her prints; the defendant ohjected that
the words ¢ Illizabeth Blackwell, delineavit, sculpsit, et
pinxit,” upon each print did not show who was the pro.
prietor, and that the day of publication did not appear
on the plate, or on the prints from the plate, and so the
defendant knew not the date of the commencement ang
expiry of the right. Lord Hardwicke, C. granted g
perpetual injunction, he being of opinion that the Latin
words sufficiently showed the proprietorship; but he
refused to make the defendant account, because he
thought it would be hard to make him do 8o, as he was
irnorant of the existence of the property. At the same
time, the Chancellor intimated that the date of the pub.-
lication was only necessary to recovery of the penalty
under the Acts; that the property 1n a print vested
absolutely in an engraver, though the day of publication
was not annexed to the print. In a subsequent case, ()
Lord dlvanley, M.R. was indeed inclined to differ from
him upon this point. The inscription of the date is, it
seems, necessary to any proceeding under the Act; (b)
the statutory protection is only extended to that plate
and those prints which have thereon the name of the
proprietor and the date of publication. (¢)

In addition to Blackwell v. Harper may be quoted as
to a sufficient disclosure of proprietorship Newion v.

(a) Harrison v. Hogg, 2 Ves, the public may know the period of

327. the monopoly, the name of the pro-
(5) Brooks v. Cocks, 3 A. & E. prictor should appear, in order that
138. those who wish to copy it may

(¢) Colnaghi ~. Ward, 6 Jur. know to whom to apply for con-
970. The date is important. That sent. 5§ T, R. 45.
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Cowie. (@) That was an action under the stutute 17
Geo. 3, ¢ 37, und 1t was there objected that the name
of the proprictor did not appear on the priuts, the only
words thorcon being ¢Newton, del. 1st May, 1826:
Gladwin, sculp’ The Cowmt of Common Beuch, after
hearing counsel on the objection, followed the decision
in Blackwell v. Harper, and held that the inscription
was sufficient, inasmuch as it accomplished the object of
the Act.

Authors of paintings, drawings, and photographs had
no copyright in their works prior to July 29, 1862, so
that the same might have been and frequently were the
subjects of copyright engravings. (b)

In Newton v. Cowie (¢) an objection was taken by
the defendant that the plaintiff was not the inventor or
designer of the engraving, because he had engraved it
from a drawing by his apprentice of a machine in the
specification of a patent; but this objection was over-
ruled. The Court found nothing in the Engraving Acts
as to the place in which the original was to be found,
and Best, C.J. observed: ‘An engraver is always a copyist,
and if engravings from drawings were not to be deemed
within the intention of the Legislature, the Engraving
Acts would afford no protection to that most useful body
of men, the engravers.’

The engraver, although a copyist, produces the re-~
semblance by means very different from those employed
by the painter or draftsman from whom he copies—
means which require great labour and talent. The
engraver produces his effects by the management of

(¢) 4 Bingh. 234; and see (6) Sec preamble of 26 & 26
Duller, J. in Thompson v. Sy- Vict. c. 68. :
monds, 6 'T. R. 46. (c) 4 Bingh. 234,
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light and shade, or, as the term of his art expresses i,
the chiarvoscuro. T'he due degrees of light and shadq
are produced by different lines and dots.  He who iy the
engraver must decide on the choice of the different
lince and dots for himself, and on his choice depengs
the success of the print. If he copies from anothey
engraving, he may sce how the person who engraved
that has produced the desired effect, and so without
skill or attention become a successful rival. The first
engraver does not claim the moiopoly of the use of the
picture from which the engraving is made. He says:
¢ Tuke the trouble of going to the picture yourself, but
do not avail yourself of my labour, who have been to
the picture and have executed the engraving.

In Suyre v. Moore, (a) Lord Chief-Justice Mans-
field also said: ¢In the case of prints, no doubt
different men may take engravings from the same
picture.’

Piracy in an engraving 1s not established when the
latter work materially differs from the original in cha~
racter. The well-known case of Martin v. Woright (b)
geems a sound decision as to the Act 17 Geo. 3, c. 57,
on this point:(¢) there the Vice-Chancellor of Eng-
land, Sir L. Shadwell, refused to restrain the exhibition
for money of a coloured dioramic copy on a large scale
of a small print in which copyright existed.

An observation of Chief Justice Best in Newion v.
Cowie(d) is also an authority against the conclusion of

piracy whenever the scale of the copy differs materially
from that of the original.

(2) 1 East. 361, n.; and seo e (¢) See, however, Clark .
Derenger v. Whoble, 2 Stark. 548, Freeman, 11 Beav. 112,
(6) 6 Sim. 297. (d) 4 Bingh, 234,
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It has also been determined, and upon the reasoning
of the decision in Clementi v. Walker, that the Legis-
lature did not intend to protcet any prints except such
as should be engraved, etched, drawn, or designed in
Great Britain. The Vice-Chancellor Sir L. Shadwell
g0 held: he refused to protect by injunction a print first
publiahud in this country and entered at Stationers'
Hall, but engraved abroad. (@)

In Murray v. Heath, (b) where the defendant, an
engraver, took a certain number of impressions from a
plate engraved by himself, but which he had under-
tnken to engrave for the use of the plaintiff, the
Court of Queen’s Bench ruled that no action was main-
tninable against him under the Act 17 Geo. 3, c. 57.
But an action at common law unquestionably lay aguiﬁst
him for damages, by reason of the breach of his contract
to deliver to the plaintiff all the impressions.

Where there were illustrations and designs forming
part of a book in which a persen had copyright under
the Act 5 & 6 Vict. c. 45, Sir James Parker, V.C. wag
of opinion that such copyright extended heyond the
letter-press and to the illustrations and designs, and so
construing the Act he granted an injunction (¢) upon
the plaintiff undertaking to bring an action, although
the provisions of the Engraving Acts as to the illustra-
tions'and designs had not been complied with.

The same learned Judge thought that prints pub-

lished separately were not within the protection of the
Act 5 & 6 Vict. ¢.45. (d)

(a) Page v. Townsend, & Sim. D, Albert v. Strange, ante, p. 7,

395; and sce 7 & 8 Viet. ¢ 12, . (¢) Bogue v. Houlston, 5 De (.

19. & Sm, 275.
(M 1B. & Ald. 804; sce also (d) Ibid.
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The question, copy or not, is one of fact, and a direc.
tion to a jury to consider whether a cortain print g
substantially a copy of another is a proper dircction. (a)

12. Tho right 12. No inventor, designer, or engraver of a print
i lishod first published since the 10th day of May 1844 out of
ubroad. Iler Majesty’s dominions cun have copyright therein

in this country, () cxcept under the Internationa]
Copyright Acts, and the proprietor of a foreign print
must comply with the provisions of the Copyright
Engraving Act. (¢) -

The copyright in an engraving can only be assigned
by deed attested by two witnesses.

13, Existenco 13. There is an Act of Parliament extending to Ire-
of tho right in : . . .
Irolund. land the protection of copyright In prints and en-

gravings, which right had been previously confined to
Great Britain. (d)

14. Extension 14. For the removal of doubts which had been enter-

‘1"2 té;"l‘gg:;&ty tained whether the Acts of Geo. 2, Geo. 3, and Will. 4,

. ;gil;‘“ dltho-  extended to lithographs, a clause was inserted (¢) in a
' statute, 15 & 16 Vict. c. 12, expressly declaring that
the provisions of those Acts were intended to include
prints taken by lithography, or any other mechanical
process by which prints or impressions of drawings
were capable of being multiplied indefinitely.
15. None 15. Of course an action does not lie to recover the

existence of . : .
tho right in value of immoral, obscene, (f) or libellous prints. (g)

crim]:;ml No copyright can exist in an engraving of a criminal
WOTKS.

(a) Moore v. Clarke, 9 M. & W. (¢) Sec. 14.
692. (/) For statutes to check the
(6) 7& 8 Vict, ¢, 12, 8.19; and cxhibition and sale of indecent
sce Pagev.Townsend, previous page,  prints and pictures, see 4 Geo. 4,
(c) Advanzo v. Mudie, 10 Exch, ¢, 83,8.4; 1 & 2 Vict. c. 38, 8. 2
203. and 20 & 21 Vict. c. 83.
(d) 6 & 7 Will. 4, e. 69. (g) IFores v, Johnes, 4 Esp. 97.



COIPYRIGHT IN PUBLIRHED ENGRAVINGS,

character, it is not a legal subject of property. If any
pPerson destroy o libellous picture, he is at the utmost
only liable at law to pay the value of the canvas and
paint, (@)

16. All pecuniary penalties incurred and all copics
forfeited by offenders pursuant to any Act for the pro-
tection of copyright engravings may be recovered
in England and Ireland, cither by action against the
party offending, or by summary proceeding before any
two justices baving jurisdiction. Where the offender
resides in Scotlond, by action before the Court of Ses-
gion, in ordinary form, or by summary action before
the sheriff of the county where the offence may be
committed or the offender resides, (b)

(a) Du DBost v, Bcresford, 2 3d edition.

Campb. 611; sce also Nichols' (0) 26 & 26 Vict, c. 68, s. 8.
Biogr. Anced, of Hogarth, p. 39,
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CHAPTER IX.

COPYRIGUT-AFTER-PUBLICATION IN PAINTINGS, DRAWINGS,
AND IHOTOGRALS,

1. Creation of the Right.—2. Definition of the Right, and by whom it
may be claimed, and how lony.—3, Non-Euristence of the Right i
Criminal Works.—4. Nature of the Right.—b. Assignmnent of the
Right ~0. License to Uso or Copy the Sulyect of the Right.—
7. Registry of the Right and of every Assignment of the Riyht,—

8. Statutory Denalties for Infringement of the Rght.—9. The
Remedy for Piracy.

1. Prior to the 29th day of July 1862, there was no
copyright in any painting, drawing, or photograph. («)

In De Berenger v. Wheble, in the year 1819, dbbott,
L.C.J. held that it would destroy all competition in the
art to extend copyright to painting. (b)

Many eminent artists, however, thought differently,
and deplored the want of such a copyright ; they also
insisted that the protection atforded to the public
against the purchase of spurious pictures was insufficient.
But a spurious and a piratical production, it must be
remembered, are things essentially different:(¢) the
former may deceive the public and injure the general
veputation of an author or artist, and so affect his
pocket, but it is not like the latter—a direct invasion
of his property.

In July 1858 a petition was addressed to the House

(¢) Preamble of 256 & 26 Vicet. (b) 2 Stark. 548.
c. 68, (¢) R.v. Closs, W, R, 109,
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of Lords by the Socicty of Arts, by the Royal Institute of
British Architects, and by a number of painters, sculp-
tors, architects, engravers, photographers, and others
terested in the production of works of fine art,
praying for an amendment and extension of the law of
copyright. A committee of the Ilouse was named to
examine the statements of the petition. ILord Lynd-
hurst presented tho petition: in doing so, ho stated tho
then law of copyright affecting engravings, and noticed
the absence of any copyright in pictures. e said :
¢ J'or o long period of ycars the law has recognised the
principle of granting protection to works of the mind
where they assume a material and useful form. Ever
since the time of Queen Anne copyright bas been
granted to authors for the protection of their works.
If a painter, not being satisficd with the remuneration
for his works, should determine to engrave them, that
engraving would be protected by the law of copyright.
The protection of a copyright was even extended to
works of design applied to manufactures, but it is a
strange circumstance that to painting, the most delight-
ful of all the arts, no protection by copyright has ever
been given, and yet by the same principle it is an in~
vention of the mind assuming a useful and beneficial
form. In practice, the effect of the present state of the
law is a very extensive circulation of spurious copies of
good paintings, which is most injurious to artists of
pood reputation, and which operates injuriously in many
ways. The artist has lost the copyright in his works,
and has been injured in reputation in consequence of
their being copied by inferior artists. The public has
been injured by the frauds committed. The extent of
these frauds is most surprising..... Sometimes lawyers
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arc consulted as to the means of remedying this state
of things, and they speak with uncertainty about in.
junctions from Chancery and actions at law, but it i
quite out of question to expect that an artist will leave
his studio, and involve himself in the meshes of the
Court of Chancery,’” This committec made a report,
and a bill was prepared upon the basis of that report,
but the Parlinment then sitting was suddenly dissolved
before the bill could be considered.

At last, in tho year 1862, the petitioners obtained
an Act of Parliament, By it, the property is sccured to
authors of paintings, drawings, and photographs, the
same being original and not sold or disposed of before
July 29, 1862, The Act (25 & 26 Viet., c. 68) iy
entitled ¢ An Act for amending the Law relating to
Copyright ir v’orks of the Iine Arts, and for repressing
the Commission of Fraud in the Production or Sale of
such Works.’

2. The right and the person entitled to the right
are defined by the first section of the Act in these
words: ¢ The author, being a British subject or resident
within the dominions of the Crown, of every original
painting, drawing, or photograph which shall be or
shall have been made, either in the British dominions
or elsewhere, and which shall not have been sold or
disposed of before the commencement of this Act (@),
and his assign, shall have the sole and exclusive right
of copying, engraving, reproducing, and multiplying
such painting or drawing, and the design thereof, or
such photograph and the negative thereof, by any
means and of any size, for the term of the natural life
of such author and seven years after his death.

(«) July 29, 1862,
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To the above enactment thero is this proviso, viz.
that where any puinting or drawing, or the negative of
any photograph, shall, for the first time after the passing
of the Act, bo sold or disposed of, or shall be made or
exccuted, for or on behalf of any other person, for a
good or & valuable consideration, the person so selling
or disposing of, or making or executing the same, shall
not retain the copyright thercof unless it be expressly
reserved to him by agreement in writing, at or before
the time of such sale or disposition, by the vendee or
assionee of such painting or drawing, or of such nego-
tive of a photograph, or by the person for or on whose
behalf the same shall be so made or executed ; but the
copyright shall belong to the vendee or assignee of such
painting or drawing, or of such uegative of a photograph,
or to the person for or on whose behalf the same shall
have been made and executed ; nor shall the vendee or
assienee thereof be entitled to any such copyright, unless
at or before the time of such sale or disposition an
agreement in writing, signed by the person so selling or
disposing the same, or by his agent duly authorised,
shall have been made to that effect.

The copyright so given is also carefully qualified by
the 2d section of the Act to this extent, viz. that
nothing in the Act contained prejudices the right of
any person to copy or use any work n which there 18
no such copyright, or to represent any scene or object,
notwithstanding that there may be copyright in some
representation of such scene or object.

3. Of course there can be no claim to copyright in an 3, Noxn-.
indecent or libellous painting,drawing, or photograph.(a) fﬂﬁﬁ‘g‘ﬁi ;’If

_ criminal works,
(a) See 6 Geo. 4, ¢. 83; and 1 & 2 Vict. c. 38; and 20 & 21 Vict.

¢. 83,
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The dccisions in Du Bost v. Deresford and Foreg v,
Johnes (@) would bo applicable to such a work.

4. Further, the right is as to its nature personal of
movenble estate. (0)

6. It is assignable at law, and every assipnment of
it must be in writing, signed by the proprietor of the
right, or by his agent appointed for that purpose iy
writing. (c)

6. Every license to use or copy, by any means or
process, the design or work, the subject of the work
must also be in the formm of a written memorandum
or note, signed in the same manner as an assignment
of the right. (d)

7. No proprietor of the right is entitled to the benefit
of the Act 256 & 26 Vict. ¢. 08, until registration, and
no action is sustainable, nor is any penalty recoverable
under that Act in respect of any violation of the right,
before compliance with the statutory provisions for re-
gistration. In the register which the Act directs to he
kept at the Hall of the Stationers’ Company 1s entered a
memorandum of every copyright to which any person is
entitled under the Act, and also of every assignment of
such copyright. The memorandum should contain a
statement of the date of the assignment and of
the names of the parties thereto, and of the name
and place of abode of the person in whom the right
is vested by virtue thereof, and of the name and
place of abode of the author of the work, together
with a short description of the pnature and subject,
and, in addition thereto, if the person registering should

() Anle, pp. 216, 217. (¢) 2hid.
(9) 25 & 26 Vict. ¢, 68, s, 3. (d) Ibid.
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o desire, o sketch, outline, or photogruph of the
work. ()

Tho enactments of § & 0 Vict, c. 45, in relation to
the register thercby preseribed, are applieable to the
register under 25 & 26 Viet. c. 68, except that the
forms of entry prescribed by the earlier Act may be
varied under the Iater to meet the circumstances of any
case. One shilling only ean be demanded for an entry
in the register of this copyright. (b)

8. Any invasion of the property is guarded agninst
by n special provision in the statute which creates the
right. By the sixth section of the Act it is cnacted, if
the author of any painting, drawing, or photograph in
which there shall be subsisting copyright, after having
sold or disposed of such copyright, or if any other
person not being the proprietor for the time being of
copyright In any painting, drawing, or photograph,
shall, without the consent of such proprictor, repeat,
copy, colourably imitate, or otherwise multiply for sale,
hire, exhibition, or distribution, or cause or procure to
be repeated, copied, colourably imitated, or otherwise
multiplied for sale, hire, cxhibition, or distribution any
such work, or the design thereof, or knowing that any
such repetition, copy, or other imitation has been un-
lawfully made, shall import into any part of the United
Kingdom, or sell, publish, let to hire, exhibit, or distri-
bute, or offer for sale, hire, exhibition, or distribution, or
cause or procure to be imported, sold, published, let to
hire, distributed, cr offered for sale, hire, or exhibition, or
distribution, any repetition, copy, or imitation of the
sald work, or of the design thereof, made without such
consent as aforesaid, such person for every such offence

(a) 25 & 26 Viet, e. 68, «. 4. (h) 26 & 26 Vict, . 68, s. 6.
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shall forfeit to the proprictor of thie copyright for t)q
time being a sum vot exceeding 104, and all such .
petitions, copies, and imitations made without gycj
rousent a8 aforesaid, and all negatives of photography
made for the purpose of obtaining such copies, shall L
forfeited to the proprietor of the copyright.

The recovery of pecuniary penalties incurred and of
things forfeited under the Act, may be sought iy
England and Ireland either by action against the
offender, or by summary proceeding before any twg
justices having jurisdiction; and where the offender
resides in Scotland, by action before the Court of Ses.
sion, in ordinary form, or by summary action before the
sheriff of the county where the offence has been com-
mitted or the offender resides. (a)

9. Lord Lyndhurst's complaint of the ¢inability of
artists to leave their studios and involve themselves in
the meshes of the Court of Chancery,” seems to have
led to the insertion of a clause in the Act which em-
powers any of the superior courts of record sitting at
Westminster or in Dublin to order an injn~ction, in-
spection, or account in any action pending there for
infringement of the right. If the Court be not sitting,
a judge of the Court can make the order. (b)

This clause does not exclude relief in the Court of
Chancery, if the aggrieved party should still choose to

go thither; of course he may, in lieu of either course,
bring his action on the case for damages.

(@) 25 & 26 Vict. c. 68, 5. 8. (8) Iid. s. 9.
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CHAPTER X.

COPYRIGHT-AFTER-PUBLICATION IN SCULPTUREL.

1. Foundation of the Right.—2, Definition of the Right : its Eatent
and Duration.—3. Protection of the Right against DPiracy,——
4, A:signment of the Right, —06. No Modern Decisions on the

Riylt.
1, COPYRIGHT-AFTER~PUBLICATION iIn sculpture is also
founded on Acts of Parliament. 'The earliest Act was
38 Geo. 3, ¢. 71, of which it was said by Lord Ellen-~
borough, C.J. that it seemed to have been framed with
a view to defeat its own object. («) That Act was
amended by 54 Geo. 3, c. 56, and is now repealed. (b)

2. Under the earlier Act, the maker of any new
and original sculpture, or model, or copy, or cast of the
human figure, or of any bust, or of any part of the
human figure, clothed in drapery or otherwise, or of any
animal, or of any part of any animal, combined with the
human figure or otherwise, or of any subject, being
matter of invention in sculpture, or of any alto or basso-
relievo repregenting any of the matters or things herein-
before mentioned, or of any cast from nature of the
human figure, or of any part of the human figure, or of
any cast from nature of any amimal, or of any part of
any animal, or of any such subject containing or

(¢) Gahagan v. Cooper, 3 Campb, 114, (b) 24 & 26 Viet. e, 101.
Q
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representing any of the matters and things already
mentioned, whether soparate or combined, has the golg
right and property therein for fourteen years frop
publication, provided that he put his name thereon with
the date before publication; («) at the expiry of that
period, if he be living and have not in express wordg
pacted with his right, his property 18 then prolonged
for another fourteen years. (0)

It is important to bear in mind that there is judieiy
anthority for the statement that a work must be consi-
dered as published within the meaning of the Sculpture
Copyright Act by exhibition at the Royal Academy, (c)
and that no article of sculpture first published after
the 10th day of May, 1844, out of Her<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>