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PRETFACIL.

-—--4--—‘-—

Tt opsgcT of the author has been to write a
book of moderate bulk which should present a
concise and connected statement of the whole
Law of Copyright in this country.

This volume contains separatec chapters on
Copyright before and after publication in literary
and musical works—in the representation and
performance of dramas and musical composi-
tions — on the Copyright of the Crown, and of
certain Universities and Colleges—on Copyright
'in lectures after public delivery —in published
engravings — in paintings, drawings, and photo-
graphs —in sculpture —in designs (ornamental
and useful) — lastly, on international Copyright.

All the important judicial decisions and dicta
at law and in equity upon the subject will, the
author hopes, be found in the following pages,
and in the Appendix are the statutes to which it
may be necessary to refer.

16 Orp SqUARE, LINcoLN’s INN:
October 18G63.



CONTENTS.

CHAPTER I.
COIYRIGHT-BEFORK-PUDLICATION.

1. Definition and Nature of the Right.—2, Farly Discussion of
the Right.—3. Lffect of Publication on the Right.—4. Farly
Decisions on tho Right.—6. Modern Docirions on the Right,—
0. Transfor of the Right.—7. Disposition in Bankruptey of the
Right.—8. Abandonment of the Right.—0. Non-existence of the
Right in Criminal Works.—10. Protection of the Right in
Equity and at Law,—11, As to the Fxistenco of the Right in
Private Letters,.—12. Exorcise of the Right in Disregard of
TFeelings . : : . : . C . PAGE 1

CHAPTER IL

COPYRIGHT-AFITER-PUBLICATION.

1. Origin and Present Foundation of the Right.—2, Extent and
Operation of the Right . . T Y

CIHAPTER III.

COPYRIGHT-AFTER-PUBLICATION IN LITERARY AND MUSICAL WORKS,

1. Present Regulation of the Right.—2. Definition of the Right.
—3. Non-existence of the Right in Criminal Works.-—4. Dura-
tion of the Right.—5. Nature of the Right.—8. Registry of
each Subject of the Right.—7. Necessary Deposit and Delivery
of Copies of every Publication, Literary or Musical.—8. Assign-
ment of the Right.—9. Warranty on Sale of the Right.—
10, The case of Reade v. Bentley.—11. Licenses to Exercise the
Right.—12. To whom the Right may belong.—18. What
amounts to an Infringement of the Right.—14. As to Piracy by
Quotation.—15. As to Pir..y by Abridgement or Digest.—



N CONTENTS,

CHAPTER 111, — continued.

16, As to Piracy by Translation or. Retranslation.—17, No
Piracy, save by Multiplication of Copios,—18. Pictorial Em-
hollishment oxcusos not Piracy of Lottor-press.—I10. As to
Piracy of Musical Compositions.~~20, Intention not necessary
to Piracy.—~21. Romedy at Law for Infringement of the IRlight.
—22. Relief in Equity agninst Infringemoent of the Right.—
23, Infringement of the Right by Importation.~24, FForfeituro
of Piraticn]l Work to Proprietor of Copyright.—26. Abuso of
the Right,—20. Operation of Talfourd's Act as to earlier Copy-
vights,.—27. The Right in Incyclopwmdias, Periodicals, Serials,
Rovicws, aud Magazines . . . . . PAGE 48

CHAPTER IV.

COPYRIGUT IN TINE REPREKSENTATION AND PERFORMANCIE OF
DRAMAS AND MUSICAL COMIOSITIONS,

l. Regulation of the Bight.—2, The Nature, Duration, and Re-
gistry of the Right.—3. To whom the Right may belong.—
4. Assignmont of the Right.—b, Infringoment of the Right:
the Remodies . . : . \ : : .. 182

CHAPTER V.
CROWN COPYRIGHT.

1. Nature and Extont of the Right.—2. As to the Right in State
Documents.—3. As to the Right in Law Reports.— 4. As to the
Right in the Book of Common Prayer.—0b. As to the Right in
Almanacks.—06. As to the Right in Bibles.—7. Asto the Right
in Lilly's ¢ Latin Grammar,” &c.—8. As to the Patent Rights of
the Universities of Oxford and Cambridge . . . 193

CHAPTER VI

UNIVERSITY AND COLLEGE COPYRIGHT : . 200

CHAPTER VIL

COPYRIGHT IN LECTURES AFTER PUIBLIC DELIVERY.

1. Definition and Basis of the Right.—2. Penalty for Infringe-
ment of the Right —3, Certain Lectures excluded from the
Right.—4. Protection of the Right at Law and in Equity 202



CONTENTE. X1

CHAPTER VIIIL.
COPYRIGHT IN PUBLISHED ENGRAVINGS.

|. Foundation of the Right.—2, Dofinition and Extont of tho
Right.—38. Protection of the Right by 8 Geo. 2, c. 13.—4. Ex-
tonsion of the Right by 7 Geo. 8, ¢. 38,—0. Provisions of 17
(eo. 3, 0, H7, on the Right.—0. Who may Proceod for Pirncy,—
7. Piracy by Plates in a Leotter-press Book.—8, Test of Diracy.
~—0. Piracy by Photography.—10. Piracy may be unintentional.
—11. Decisions and Dicta upon the Right.—12. Thoe Right in
Prints first published Abroad.—18. Existence of the Right in
Ireland.—14. Extension of the Right to Lithographs, &c.—
16. Non-existenco of the Right in Criminal Works.—16. Pro-
ceedings for Penalties on Violation of the Right . raexr 2056

CHAPTER I1X.

COPYRIGHT-AFTER-PUBLICATION IN PAINTINGS, DRAWINGS, AND
PHOTOUGRAPIIS,

l. Creation of the Right.—2. Definition of the Right, and by
Whom it may be Claimed, and How Long.—3. Non-oxistence
of the Right in Criminal Works.—4. Nature of the Right.—
6, Assignment of the Right.—6. License to Use or Copy the
Subject of the Right.—7. Registry of the Right and of every
Assignment of the Right.—8. Statutory Penalties for Infringe-
ment of the Right.—9. The Remedy for Piracy . . 218

CHAPTER X.
COPYRIGHT-AFTER-PUBLICATION IN SCULPTURE.

1. Foundation of the Right.—2. Definition of the Right: its
lixtent and Duration.—3. Protection of the Right against

Piracy.—4. Assignment of the Right.— 5. No Modern Decisions
on the Right . . e .. . . 225

CHAPTER XI.
COPYRIGHT IN THE APPLICATION OF DESIGNS.

1. Division of the Right.—2, Regulation of the Right in Designs for
Ornament.—3. Definition of the Right in Designs for Ornament,
and Who may Claim it.—4. Duration of the Right in Designs



Xii CONTENTS.

CHAPTER XI,— continued,

for Ormamont.— 0. Rogistration of the Right in Designs for
Omament.—0. Assignment of the Right in Designs for Oma-
mont,—7. Remedics for Piracy of tho Right in Designs for
Ornnmont.—8, Dasis of tho Right in Dosigns of Utility,—
0. Dofinition of the Right in Designs of Ultility: Who niay
Claim tho Right, and its Duration.—10. Tho Transfer and
Registry of the Right in Dosigns of Utility, and tho Remedios
{or its Iiracy.~11, Provisional Registration of Designs

rAGE 220

CHAPTER XIL

INTERNATIONAL COI'YRIOGOT-AFTER-PUBLICATION.

1. Origin and Regulation of the Right.—2. The Right of French
Authors in this Country.—3. The Right of other Alien Authors

in this Country . c \ : \ . . 240
APPENDIX.

STATUTES :—
PAGE PAGR
8 Anne, ¢, 19 . . . . 1] 6&6Viet. c.46 . . . xxxi
8 Geo. IX. .13 ., . . v| 6§& 06 Viet, ¢, 100 . . xli
7 Geo. 111, ¢. 38 ., . . vii|] 0& 7 Viet. ¢.66 . . . Ji
15 Geo., I11, . 63 . . . x| 7Viet,c. 12 . . . . lv
17 Geo. 111, ¢. 6T . . . xiit ] 7&8Viet. .73 . . . Ixiv
38 Geo, I11. . 71 . . . xv | 10& 11 Viet. ¢. 96. . . lxvi
41 Goo. I, ¢. 107 . . . xvi| 13 & 14 Vict. . 104 . . lxvii
654 Geo, J1I. . 166, . . xxul 15 Viet. . 12 .- . . Ixxii
3 & 4 Will. IV ‘e, 16 . xxvil | 21 & 22 Viet. c. 70 . . Ixxvii
5&6Will.LIV.c. 65 . =xxix!24&25Viet. e.73. . . Ixxx
6& 7 Will. IV. ¢. 59 . xxxi | 25& 26 Vict. c. 68 . . . Ixxxi

Directions issued -by Board of Trade for Registration
of Designs . . . . . : .. lxxxvi



LIST

CASLEbS

0Ol

CITLED.

s

FrAGH

A

Aboernothey v. Hutchinsen . . 3, 203
Albert P. v, Strange 2,4, 7, 10, 14, 19,

25, 34, 88, 134, 215
Alexandor v. Andorson . . . . 183
Alexandor v. M'Konzio 113, 122, 139,

145
Archbold v, Bwoeet . . . 67
Arnold v, Arnold . . . . . 100
Atcherloy v. Vernon . 17, 19
Atkinson v, Stationers’ Company . 46
Attornoy-General v, Forbes . . 100
Avanzo v, Mudie . . 216, 261

B
Bach v. Longman . 49, 98, 100, 1056

Bacon v, Jones . . . 164
Bailey v. Taylor . . 50 148, 164
Barfield v. Nicholson 60 175 177
Barnett v. Glossop . . 64
Barry . Stevens . GG
Barley v. Walford . . 240
Bﬂ.rrettv University of Cambndge 199
Baskett v. Cambridge Univ erslty 193
Baskett v. Cunningham 193
Bastow ex parte . . 61
Bathurst v, Kearsley 194
Beasley v, Bignold! 56

Beckford v. Hood 58, 80, 88, 100, 104,

110
Bell v. Walker . .. 129
Bell v. Whitehead 124, 129
Benning v. Dove . . . 14
Bentley v. Foster . 75 83 100, 105
Bentley v. Northouse 80

Bessell v. Wilson . . 241
Blackwell v. Harper 207 211 212, 213
Bogue v. Houlston . ., . 50, 216
Bohn v. Bogue 123, 124, 125, 167

TAGE

Bolin v. Davideron . . 06
Boosey v, Davidson 76, 8 3 91 09, 106,

144
Boosoy v. Jeffroys 77, 78, 80

Bousey v. Purdny 76, 77,78, 83, 91, 99,
102, 105, 104, 144

Booscy v, Tolkien 47
Bradbury ». Dickons . . 181
Bramwell v. Halcomb . 112 124, 126
Brandreth v. Lanco . 31
Bridson v, Benecke . . . . . 164
British Musoum v, Payne . 61, 181
Brooke v. Wentworth 70
Brooke v, Millikin 241
Brooks v. Cocks . . 212
Brooks v. Middleton 167
Browne <. Cooko . . 176
“Jurfield v. Nicholson . . b0
Buraett v. Chetwood . . 154, 134
Butterworth . Robinson . 132,196
Buxton v, Jaues . 78, 1656, 166
C
Cadell v, Anderson . . . 413, 47
Cadell . Robortson . . . 39, 44

Cadell v, Stewart, . . .. 32
Cambridge Univessity v. Bryur 61, 88,

100, 104
Campbell v. Stott 126
Curey v, Faden . ., . 165
Carey v. Kearsley 118 126, 126
Carey . Longman 161

. 50 64 164, 226
Cm:sellv Stiff. . 61, 64, 257, 260
Chappell v, Davidson . . . 61, 147
Chappell « Furday 74, 76, 83, 85, 89,

91, 92, 96, 99, 105,106, 156
Chappell v. Sheard . . 189
Clarke v. Freeman 35 112, 214
Clarke v. Prnce : 67 231

| Carnan v. Bowles



X1V

PAGK

Clonenti v, Goulding . . . . 49
Clementi v, Walker 62, 63, 76, 80, 83,
U9, 100, 103, 216

Cocks v, Purday 62, 64, 07, 68, 75, 70,
78, 83, 90, 01, 07, 99, 105, 106
Colburn v, Sims 168, 170, 172

Coleman v, Wathen 137, 183
Colnaghi v, Ward R12
Congtuble v, — | . » B0
Cornish v. Upton 112, 164

Cory v. Yarmouth Ih;iln:ny'Cmulmny
147
oxn,Cox . o . . . ., 16
roseley v, Boverley . .« . 159, 234
Cumberland », Copeland . 62, 187
Cumberland v, Planchd . 03, 188

D

Dalplish v, Jarvie . . . 147, 238
D’Almaine v Boosey 76, 83, 91, 99, 100,
105, 129, 139, 184
Davidsonexparte . . . « ., 60
Davidson ». Bohn 62, 66, 81, 90, 95,
08, 101, 104, 109
Davis v. Witness nowspapex . 32
Do Berenger v, Wheblo . . . 214, 218
Deo la Branchardidre v, Elvery 231, 241
Do la Chaumetto v. Bank of England
80
Delfe v, Delamotte . . . . 170
Delondro v. Shaw . . 75, 100, 105
Denisv,Leelorg . . . . . . 26
De Pinna v. Polhill . . . . . 64
Dillyv.Doig . . . . . . . 148
Dodsley v. Kinnersley . . . . 129
Dodsley v, M‘Farquhar . 15, 28, 66
Donaldson v Beckett 41, 42, 87, 88, 91,

96,170, 172, 206
Du Bost v, Beresford 217, 222

E

Edgebury v. Stevens . . . . 101
Emerson v Davis 50, §1, 112, 121, 134
Eyre v. Strahan . . : 196
Eyrov. Walker . . . . . . 45
Exoter, Bishop of, v. Shutte . . 31

. r

Farina v Silverlock . . . . . 1
Folsom v. Marsh . . 126, 130, 142

Yores v. Johnes 216, 222

LIST OF CASES CITED.

PAGK
IForrester v, Waller . . . ¢ G, 46
Francis ¢, West 211

G

Gahagun v, Cooper . . . 224, 226
Goalov, Leckio . . . . . . @67
Gnmbart 2. Ball 206, 211
Qambart v, Sumner . . . . . 211
Gonry v, Norton . . 147, 165, 211
Uceo ¢, Pritchard . . 40, 31, 33, 36

Gibbrv,Cole . , . . . . 109
Gilliver v. Snages . . . . 1656
Grantham v, Hawley v .. 226
Oray v. Russell ., 60, 61,124
Grierson o, Jackson . . . 103,198
Guichard o, Mori ., . . . . 62, 1563

Gurney ¢ Longman 152, 193, 196, 197
Gyles v, Wileox ., . 128, 164

H

Huarrison ». Hoggy . . 212
Haorrison v, Taylor . ., . . . 231
Hatton v, Kean™ . . , . 110, 185
Hedderwick v, Guiffin . . . .  §2

Hereford, Bishop of, v. Griffin 178
Heoywood v, Potter ., |, . 237
199

Hill v. Oxford University .
Hine2.Dale . ., . ., . . . 49
Hinton v. Donaldson. . . . . 41

Hogg v. Kirby . . 111, 147
Hooper, Ro. . . 26, 148, 197
Howurd v. Gunn , . . 32, 36
Howitt v. Hall. ., . . 60, 142

Hotten 2. Arthur . . . . Do

Hudson v, Maddison . 148
Hunter v. Potts 102
J
Jarrold v. Houlston 115, 147, 160, 164,

166
Jeffreys v. Baldwin . 207

Jeffreys v. Boosey 4, 44; Gé, 6'4, 65, 68,
74, 78, 79, 186

Jeffreys v. Bowles . 164

Jeffroysv. Kyle . . . . . 62 65

Johnson v. Wyatt . . . . . 148
K

Kelly v. Hooper . 124

King v. Reid . . . . . 163

King’s Frinter v, Bell 123, 198

Kyle v. Jeffreys . . C ., 63



LIAT OF CASES CITED. Xv

L
PAGK
Lang v, Gisborno . . . . . . 241
latour ¢. Bland . . . . . 04,00
Lawreneo v, 8Smith . 23, 24, 20, 147

s ¢, Lendbitter . . . 106
Leador v. Purday . 67, 110, 139, 144
Leador v. Strange. . . . . . 140
Lee v. Bimpson . . . . . . 180
Lennio o DPillans . . .« . . 60
Lowis v. Chapman . . . 160, 154
Lowis v. Fullarton 110, 1145, 116, 164,
162, 163, 164

London and Soath Western Rail-
way Company v, Smith . . . I47
Longman v Winchestor, 111, 119

Lovor v, Davidson . 064, 110

Lowndes v. Browne . 233, 237

Lyons v. Knowles. . . 191, 230
M

Macklin 2. Richardson . 6, 184

M‘Lean v Moody . . 64, 67

M®Neill . Williams . . . . . 147
MRao v, Holdsworth . 231, 236, 242
Manley v. Owen . . . . 46,195
Montiers ©. Blair . . . 103, 106, 198
Margetson v, Wright . . . . 243
Martin v. Wright, . . . . . 214
Mathewson v. Stoekdale 111, 166, 164
Mawman v, Tege 64, 124, 164, 1567, 160,

162
Mayall v. Higby . . . 14, 171
Mayhew v, Maxwell . 178, 180

Mayoue. Hill . . . . . . . 198
Midwinter v, Hamilton . . , 38, 39
Millar v, Taylor 4, 11, 14, 16, 33, 40,

41, 44, 87, 88, 95, 134, 137, 156,

172, 194, 195, 196, 197, 198, 199
Millingen v. Picken . . . 243, 244
Milhngton v, Fox, . . . . . 165
Milne v, Graham , . . . . 80

Moore v. Clarke . 210, 216
Moore v. Walker . 63, 64
Morris v. Kelly . 7,63
Morrisonv. Moat » . . o 3

Morton v. Copelund . . . . . 189
Motte », Faulkner . 45, 163
Murray v, Benbow . . . . 24, 198
Murray v. Bogue 68, 69, 117, 122, 136,

142, 153, 164, 166
Murray v, Elliston . . 1387, 182, 183
Murray . Heath . . . . |, . 215
Murray v. M‘Farquhar . 123, 127
Murray v. Maxwell . 68, 178

N

PAGR

Napier ¢, Pnterson . . . 169, 179
Nupior v, Routledgo . . . . . 104
Neilson v, Harford 144

Newton v, Cowrio . . 2006, 213, 214
Nicol v. Stockdale ., . . 104, 109
Norton v. Nicholls . 231, 234, 241
Novollo v, Sudlow 138, 146
0
Oliver v. Oliver . . . . ., 83, 70
Ollendorf . Blaek . . . . . %8
Ogborne v. Donaldson . . ., ., 40

Oxford and Cambridge University
v, Richiardson 194, 199

)

Pago v. Townsend. 100, 109, 216, 216
Parsons v. Chapman . . . . 184
Payno v. Anderson . . . , . 43
Poreival v. Phipps . . 30,34
Pisuai v. Lawson . . . . 86, 91, 101
Planchd . Braham . . . . . 192
Planché » Colburn . . . . . 180
Platt v, Button . « .1560, 163
Popowv. Curl , . ., ., 27, 32 33, 46
Poppleton v. Stockdale . . . . 52
Power v. Walker . 7,63, 65, 96, 104

Q
Queensberry, Duke of, v. Shebbearo 11,
15, 33, 46

R

R.v.Bessel . . . . . 243 244
R.v.Clement ., . . . . . . 195
RovwCloss . . ., . . . . . 218
RooWest. , . . . . . . 23
Reade v. Bentley . . ., . . . 70
Reado v. Conquest 47, 136, 137, 192
Reado v. Lacy . 116, 119, 142, 163
Richardson v. Gilbert . 176,190
Rogers v. Driver . . . . 243
Roper v, Streater. . . .45, 87, 194
Roworth v, Wilkes 124, 142, 209, 210,
211

Rundell . Murray 61, 64, 66, 148, 1560,
152, 1567, 169

Russell ». Briant . . . . 190, 191
Russell v. Smith . 142, 183, 188



X V]

I'AUR

3

Sarazin v, Hamel . . . ., . o237
Snundors v, Smith 147, 149, 161,164,100
Suyer v, Dicoy . . L, . . . 211
Bayor v, Moore .« 210,214
BCKG“U v. Brackel . ., . , , 3¢
Scoloy v. Iishor . . ., ., . . 106
Shepherd v. Conquost 109, 110, 185, 186
Shoriff v, Coatea . 146,165, 150, 242
Sims v. Marryatt . . . . ., ., @9
Smith v, London and South Western

Railway Company . 164, 169, 234
Southoy v. Sherwood 11, 19, 21, 22, 20,

149
Spicrs v, Brown 117, 164
Spottiswoodo v. Clarke . 147, 166

Stationers’ Company v, Carnan . 197
Stationers’ Company v. Parker . 46
Stationers’ Company v. Partridge 199
Stationers’ Company v, Seymour 46, 196

Stovons v, Benming . .7, . ¢4, 67
Stevens v. Wildy . 69, 169, 104
Stowart v, Black . . ., 146, 178

Stockdale v, Onwhyn , ., . . 52
Storaco v. Longman . , ., , ., 110
Swoot v. Archbold . ., . 74, 140
Sweet v, Benning . . . 122, 131, 177
Sweot v, Cater . . . 68, 123, 169
Sweet v. Maugham . 67, 163
Sweotv. Shaw, . . , ., . 87, 168

T

Taylorv.Bayne . . . . . . 50
Taylorv. Millar . ., . . . . 102

LIST OF OQABE8 CITEW,

FAGR
Thombleson v. Black . . . ., ¢7
Thompson v. Advoente General . 19¢
Thompaon v. 8tanhope 16, 27, 28, 30, 32
Thompson v, Symonds . 207, 209, 213
Tinsley v, Lacy 124, 131, 136, 138, 153,

105
Tonson v, Collins 40, 87, 08, 100, 105
Tonson v, Walkor . 46,4129

Tonson and anothor v, Walker . ¢4
Trusler v. Murray . , 50, 146, 161
Tucrloote v, Morrison . . . . 91
Turner v, Robinson . 6, 14, 220

\i4

Walcot v. Walker . , . . 21,33, 147
Walford v, Johustone . . . . 1to
Walthoo v, Walker ., . . , . 45

Webb v, Powoers .« ., . 111, 121
Webbv. Rose . . . . . . 5, 10
West v, Franteis . . . . . . 216
Wharton v, Peters ., . . . . 100

Wheaton v. Donaldson . . . . 37
Wheaton v, Potors . . . . . 104
Whito v. Goroch e+« . 49, 53
Whittingham v Wooler 124, 127, 129,
164, 180

Wilkins », Aikin 60, 112, 120, 124, 127,
147

Windover v, Smith . . 236, 238, 244
Woodman v. Robinson . . . . 165
Wrightv. Tallis . . . . . . 25
Wyatt v. Barnard . 133, 134, 175, 177

ERRATA AND ADDENDA.

Pago 9, line 18, for ‘Defendan’ read * Defondunt’

} ] 18! b 4!‘ "3
n 09, ,, 3,

1% 60! 3 21! )

‘Lieech? read ¢ Leack!
y ‘Tright’ zead ‘title*
‘ Baston ® rcad ¢ Bastow '’

» 64, note (), ,, ‘In Newmanv. Tegg, 2 Rup. read * Mawman v. Teqg,

2 Russ, 385."
146, line 1, sec however as to general issue 24 & 25 Vict. ¢, 101.

}



THE LAW OIFF COPYRIGHT.

CHAPTER I

COPYRIGHT-BEFORE~PUBLICATION.

1. Definition and Nature of the Right.—2. Early Discussion of the
Right—3. Effect of Publication on the Riyht.—A. Early Decisions
on the Right.—b. Aodern Decistons on the Right,— 0, Transfer
of the Right.— 7. Disposition in Bankruptcy of the Right, —
8. Abandonment of the Right.—9. Non-existence of the Right in
Criminal Works,—10. DProtection of the Right in Equity and at
Law,—11. Asito the Evxistence of the Right itn Private Letters. —
12, Ewercise of the Right in disregard of Feelings,

1. Tue term Copyright, in its popular, if not in its legal
acceptation, includes two rights, which differ widely in
their origin, nature, and extent. The frequent applica-
tion of the term to each of them indiscriminately seems
to bave tended to an occasional inaccuracy of language
In reference to one or other of them, and perhaps to
some misapprehension of both. They are, it must
always be remembered, distinct and several rights. (a)

(a) The right to have a parti-
cular trade mark to designate a
commodity has been occasionally
confounded with copyright, but
it is no right at all, unless it is

y 4,

a right which can be said to exist
only, and to be tested only by its
violation. See Farina v. Silverlock,

2 Jur. N.S, pt. 1, p. 1008; 4 Kuy
& Jo. 650,

1. Definition
and nature of
the right.
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Copyright-before~-publicationis themoreancient of tho
two. It is the exclusive privilege of first publishing uny
original and muterial product of intellectual labour. Its
basis is property; a violation of it i1s an invasion of pro-
perty, and it depends entirely upon the Common Law;
the privilege is simply a right of user, incidental to the
property exclusively vested in the absolute and lawful
possessor of the material product.

The right exists in every unpublished innocent pro-
duction of art, literature, or science.

In reference to this copyright, it is right to notiee
thus early this marked difference between a published
and an unpublished work. A work lawfully published,
in the popular scnse of the word, may be treated differ-
ently from a work which has never been in that situa-
tion; the former is liable to be translated, abridged,
analysed, exhibited in morsels, complemented, and
otherwise treated in & manner that the latter is not. (a)

The original ideas which spring up in the thoughtful
brain of the author, or of the artist, and which he has
not, divulged, are themselves indeed beyond the reach of
the common law of property in this country, because they
have no physical existence, and because their incorpo-
real character excludes the possibility of any satisfactory
proof of his sole possession of them; but when any ma-
terial has embodied those ideas, then, indirectly through
that material, the ideas can be and are recognised by
the common law. It then protects their privacy, until
the material has itself been, by its owner, given to the
world.,

In the forcible language of Yates, J. (0) €idcas are

(@) See SirJ. L. K. Bruce, V.C., and Sm. 693.
in P, Albert v. Strange, 2 De G. (0) 4 Burr. 2378.

- _————— —_——
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indeed free but while the author confines them to his
study; thoy are like birds in a cage, which none but
he can have o right to let fly, for till he thinks proper
to emancipate them they are under his own dominion,
It is certain every man has a right to keep his own senti-
ments if he pleasea. He has certainly o right to judge
whether he will make them public, or commit them
only to the sight of his friends: in that state & manuseript
i in every sense his peculiar property, and no man can
take it from him, or make any use of it which he bas
not authorised, without being guilty of a violation of his
property. And as every author or proprietor of a manu-
script has a right to determine whether he will publish
it or not, he has o right to the first publication, and
whoever deprives him of that privilege is guilty of a
manifest wrong, and the Court have a right to stop it.’
If judicial authority be sought for the statement, ¢ that
no property can cxist in incorporeal ideas until embo-
died,’ it mdy be well to look at Abernethy v. Hutchin-
son.(a) In that cace Mr. Abernethy, the eminent
surgeon, had filed a bill to restrain the publication in
the ¢ Lancet’ newspaper of certain lectures delivered by
him, orally, to medical students at St. Bartholomew’s
Hospital. Upon the first argument, Lord Eldon, C.
refused to grant the injunction, on the ground of copy-
right, and why? Because the plaintiff was unalle to
swear that his whole lecture had been reduced to writing
ab the date of its delivery. In other words, because the
invisible ideas of the lecturer could not be treated as
property in the legal sense of that word, no invasjon of
property could be proved. The difficulty there in the way

(@)1 H.&T. 39, 8. C.in 3 Law  Gco. Turncr, V.C, in Morison v.
J. ch. 200, 213, 219; and sco Sir  Moat, 9 Hare, 257.

B 2
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of reliof, upon the ground of copyright, was pointed out
by Lord Eldon plainly cnough. 1le observed: ¢ Where
the lecture is orall:r delivered, it is difficult to say that
an injunction can be granted, upon the same principle
upon which literary composition is protected, because
the Court must bo satisfied that the publication coms
plained of 18 an invasion of the work, and this can only
be done by comparing the composition with the piracy.
It 1s true that the same judge, afterwards, and on a
gcecond argument, granted the relief prayed, but he then
granted it on another and very different ground, viz,
that of breach of an implied contract between the lec-
turer and his audience, that the latter would do nothing
more thon listen to the lecture for their own instruc-

tion.
2. Early dis- 2. Copyright-before-publication was, very many
ﬂ‘;ﬁf“ of the years ago, incidentally discussed in Millar v. Taylor;
and more recently in Jeffreys v. Boosey it is clearly
not referable to any consideration peculiarlyliterary. («)
Millar v. Taylor and Jeffreys v. Boosey were decided
upon published works, and will therefore find a more
fitting place for consideration in a later chapter of this

work.
3. Effect of 3. It may, however, here bhe remarked that the
fﬁ? llfgltl'ton o language of the majority of the law lords in Jejfreys v.

Boosey, and of some of the judges in Mellar v. Taylor,
point to a conclusion tbat the intent of the publisher
of a work of art, literature, or science, cannot limit the
extent of its actual publication by him ; if any such work
be once given by him to the public eye, the ideas
embodied thecein cease ipso facto to be in his breast only,

(@) Sea Sir J, L. K. Bruee, V.C., in P. Albert v. Strange, 2 Do G.
& Sm. 696. .
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and he can no longer insist that the whole world may
not share them with him.

Where, however, the exhibition of the work to the
public is for a particular purpuse only, and that 1s
notorious, a court of equity may restrain any act being
an abuse of that exhibition; but this it scems upon the
ground only of breach of an implied contract between
the public and the exhibitor, for instance, where o
picture has been publicly exhibited, but in places only
where local regulations forbad copying, a court of
cquity will restrain copying. (@)

Tt cannot be objected to the owner of such a work,
claiming therein copyright-before-publication, that the
work has been published unless the very thing itself
has been given to the world, e. g. the publication
of an engraving of a picture is no pubiication of the
painting, the publication of an abridgement is no pub-
lication of the original work, a publication of a plaster
bust is no publication of a statue.

4. The reported cases bearing directly upon the sub-
ject of copyright-before-publication are by no means
numerous, and it may be observed that in most of them
fraud or breach of contract was an element; but it is
obvious that a violation of the right may take place
without either of those ingredients. The earliest case
of such an infringement appears to be Webb v. Rose, (b)
which was decided in the year 1732. Sir Joseph Jelkyll,
M.R., there granted an injunction against a conveyancer’s
clerk when he threatened to publish as legal precedents
his master’s conveyancing drafts, not having obtained

(@) Turner v. Ilobinson, 10 Ir. DP. C. octavo ¢d. 1338, The Re-
Ch. R. 121, 510. ports fCases temp. Talbot' scem
(&) Cited 4 Burr. 2330;°2 Bro. to have been the piracy.

4. Early de-
cisions on tho
right.
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the draftman’s permission for such a proceeding. IFors
rester v. Waller(a) is another and somewhat similar
case which occurred in tho year 1741; an injunction
then issued against printing, without his consent, the
plaintifi’s notes of cases ; the notes, it is clear, had been
obtained in a surroptitious manner. Again, in the ycar
17564, a clerk of Sir John Strango, while in that gentle-
man’s employ, clandestinely made an abridgement of his
master’s unpublishod MS. cascs relating to evidence;
Lord Hardwicke, C. did not hesitate to restrain the
clerk, () from publishing them. Macklin v. Richard-
son, (¢) decided in the year 1770 by Lords Commissioners
Smythe and Bathurst, is another instance of an in-
junction against the unauthorised printing and publica-
tion of a private work. The subject of the copyright there
claimed was Macklin’s celebrated farce enalled ¢ Love &
la Mode.” A peculiar feature in the case was the fact

that the play had been publicly acted, and by the
plaintiff’s permission; the defendants employed one
(rurney, a short-hand writer: he took down the words
from the mouths of the players, the defendant corrected
the short-hand notes by aid of his own memory, published
the first act in a number of a magazine, and threatened
to publish the second act in the next number. Of course
there was a printed or written copy of the play; it was,
however, only lent by the author to the prompter
during and for the purpose of each performance. The
Court restrained the threatened publication, and nega-
tived a plea that the representation on the stage of the

(¢) Cited 4 Burr. 2330; 2 Bro. geller having obtained possession

P.C. octavo ed, 1338. of them was restrained from pub-
(4) Dr. Paley left certain manu-  lishing. Cited by Sir 8. Romilly,

seripts to be given only to his 2 V. & B. 23.

parishioners for their use. A book- (¢) Ambl, 694,
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farce wag such a publication of it by its author (a) as
to catop him from compiaining of another kind of deal-
ing therewith, viz. the printing and selling, and so pub-
lishing the work. Lord Commissioner Smythe snid : ¢ It
has been argued to be a publication by being acted, and
therefore the printing is no injury to the plaintiff; but
that 18 & mistake, for besides the advantage from the
performance, the author has another meuans of profit,
from the printing and publishing, and there 18 as much
reason that he should be protected in that right as any
other author. In like manner the performance at the
English Opera of Q’Keefe's comedy of the ¢Young
Quaker,” for t'.o benefit of Maria Kelly, in the year
1620, was restrained by Lord Zldon, C. The plaintiffs
were the proprietors of the Haymarket Theatre, then
the assignees of the copyright in the manuscript. (b)

5. Modern decisions on copyright-before-publication
have scarcely been called for. P, Albert v. Strange (¢)
13 almost the only modern case on the subject; but in
that the whole learning bearing upon this right was most
fully brought forward, and one ground of the decision
there was ‘that any publication which communicates
knowledge of a private work is an infringement of the
owner’s right of property therein, if the publication be
against the consent, or without the authority £ that
owner;’ the other ground of decision did not touch copy-
right, it was breach of trust.

The facts of P. Albert v. Strange, so far as it seems
material here to narrate them, were these: Her Majesty

(@) Sco post, Lord Eldon’s allusion to Power v,

(0) Morrisv.Kelly, 1 Jac. &W.  Walker rather points to a provious
481. It 1s not quite clear that the publication,

manuseript of the ¢ Young Quaker’ (¢) 2 Do Gex & Smule 652:
had not then been published. 1 M, & Gor, 24. |

0. Modern

decisions on
the right,
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and her Royal Consort had, solely for their own amuse-
ment, made cortain etchings, and from these they had
struck off a few lithograph impressions for their own
use, but not for the purpose of publication; other im-
pressions they had ordered to be struck off, and somo of
these latter had been surreptitiously retained by one of
the pressmen employed in the operation, and from him,
through the instrumentality of a Mr, Judge, they had
passed into the possession of one Strange, a London
publisher 3 he (Strange) declared his intention of pub-
licly exhibiting the impressions so improperly obtained,
and also of selling to the public a descriptive catalogue
of the lithographs., A bill was thercupon filed 1n the
Court of Chancery against him by the Prince; it prayed
delivery up to the plaintiff of the impressions surrepti-
tiously taken, an injunction against any exhibition, en-
graving, copying, publication, or disposition of the same,
and any sale, or publication, of the catalogue, also de-
livery up to the Prince of all copies of the catalogue
then in the defendant’s possession. On an ex parte
motion (supported, of course, by affidavit), and upon an
undertaking by the plaintiff and his solicitor severally
toc abide by such order respecting damages as the

Court might thereafter make, an interim injunction was .

granted by Sir J. L. K. Bruce, V.C, against the defendant
Strange, in the terms of the plaintiff’s prayer. The in-
junction was subsequently extended to Mr. Judge, on
proof of his complicity in the matter. After putting in
his answer, Strange moved to dissolve the injunction, so
far only, however, as it restrained the publication of the
descriptive catalogue; his counsel contended in substance
that their client’s act could not be put higher than a
breach of manners, and that it did not amount to an

e . I R L e Sl
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offence against law; the Vice-Chancellor, bowover,
‘thought otherwise. Ho considered that the act of the
defendant Strange was not only a breuach of manners,
but an unlawful interference with another man’s civil
property, and that the means of composing and forming
the catalogue had been obtained unduly, 1.e, without the
consent of the plaintiff, and without any right—moral,
cquitable, or legal, He accordingly refused the motion.
On appeal, his judgment was affirmed by Lord Cotten~
ham, C. that learned judge also coming to the con-
clusion, that the act of the defendant Strange was an
interference with the Prince’s property; he, however,
observed that the case did not depend solely upon pro-
perty, because, according to the evidence before him,
the possession of the defendant Strange must have ori-
ginated in a breach of trust, At the hearing of the
cause, the defendant Strange consented to a perpetual
injunction ; the defendan Judge, who had been clearly
privy to the surreptitious taking, resisted it, but in
vain; his case the Vice-Chancellor characterised as one of

entire and undissembled dishonesty. (@)

(a) By the decrcoit was declared
that tho plaintiff was entitled to
have delivered to him the impres-
sions (by the answer of Judge
admitted to be in his possession)
of such of the scveral etchings in
tho pleadings mentioned as in the
catalogue and in the pleadings
wero stated to have been etched by
the plaintiff; that is to say (they
were described by reference to the
numbers in the catalogue), and it
was ordered that Judge should,
within four days after the service
of the decrce, deliver up the im-
pressions above specified on oath,

and lcave them with the Clerk of
Records and Writs at the Record
Office. And it was ordered that
the defendant Strange should,
within four days after scrvice of
the decree, deliver to the Clerk of
Records and Writs, at the said
office, the twenty-three copies of the
catalogue—being tho same as were
mentioned in tho decree in the
other suit of oven date. And the
decrce contained similar direetions
as to six copies of the catalogue,
admitted by Judge to be in his
possession, And the Clerk of
Records and Writs was ordered to
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All to whom the doctrine of copyright-before-publi-
cation is intoresting and new, and they may be many,
should peruse and re-peruse in extenso, both 1o the
regular roports and in the ¢Jurist,” the case last cited,
The vulgar intrusion of Strange and his co-defendant on
the royal privacy awnkened much public sympathy at
that time for Her Majesty and the plaintiff, and elicited
n clear judicial exposition of the principles of law upon
which this copyright is based; but, in the legal world
at least, those principles had long been well understood,
the nature of the right of an author in his unpublished
works bad long been known to be analogous to the rights
of ownership in other personal property.

The following extract from the judgment of the Vice-
Chancellor proves clearly the pith of his decision in
P. Albert v. Strange, and states his view of the law as
to the origin, nature, and extent of the right then
under consideration : ¢ Upon the principle, therefore, of
protceting property it is that the Common Law, in cases
not aided nor prejudiced by statute, shelters the privacy
and seclusion of thoughts and sentiments committed fo
writing, and desired by the author to remain not gene-

destroy these copies of the cata-
legue, giving notice to the solicitors
of the several partics of the time
and place at which he intended to
do so, And it was ordered that
the defendants, their servants, &e.,
should bo restrained from making,
or permitting to be made, any
engraving or copy of such etchings,
or any of them ; and from publish-
ing tho same, and from parting
with or disposing of them, or any
of them, except in obedience to the

decrec; and from selling, or in
any manner publishing, the cata-
logue, or any work being or pur-
porting to be, a catalogue of the
etchings made by the plaintiff.
And the plaintiff, waiving any
costs agninst Strange, it was or-
dered that Judge should pay tho
plaintift’s costs to the 22nd of BHay,
1849 (when Judge obtained an
order to defend in form#t pauperis)
Liborty to apply was reserved.,
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rolly known, This has been in effect often judicially
declared, nor by any judge more distinctly than by Lord
Eldon, upon several occasions. In particular, in Mr.
Southey’s case, (@) ho said: < It 18 to prevent the use of
that which is tho exclusive property of another, that
an injunction is granted ; ’ and again, I have examined
the cases that I have been able to meet with containing
preccdents for injunctions of this nuature, and I find
that they all proceed upon the ground of a title to the
property in the plaintiff.” Such then being, as I believe,
the nature and foundation of the Common Law as to
manuscripts, independently of parliamentary additions
and subtractions, its operation cannot of necessity be
confined to literary subjccts, That would be to limit
the rule by its example. Wherever the produce of
labour is liable to invasion in an analogows manner,
there must, I suppose, be a title to analogous protection
or redress. To consider, then, the case of mechanical
works, or works of art executed by a man for his
private amusement or private use, whatever protection
these, or some of these may have by Act of Parliament,
they are not, 1 apprehend, deserted by the Common
Law. The principles and rules which it applies to
literary compositions in manuscript must, I conceive,
be to a considerable extent, at least, applicable to these
also. Mr, Justice Yates, in Millar v. Taylor, said that

an author’s case was exactly similar to that of an

inventor of a new mechanical machine; that both
original inventions stood upon the same footing in
point of property, whether the case were mechanical or
literary, whether an epic poem or an orrery; that the

(a) Southey v. Sherwood, 2 of Queensberry v. Shebbeare, 2
Meriv, 436, post, p. 19; and Duke Tden, 329, post, p. 16.

11
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imniorality of pirating another man’s invention was gg
great as that of purloining his ideas. Property in
mechanical works or works of art executed by a map
for his own amuscment, instruction, or use, i nllowed
to subsist certainly, and may before publication by
him be 1invaded, not merely by copying, but by
description or by catalogue, as it appears to me. A
catalogue of such works may in itself be valuable,
It may also as effectually show the bent and turn of
the mind, the feelings and taste of the artist, especially
if not professional, as « list of his papers, The port-
folios or the studio may declare as much as the writing-
tablee. A man may employ himself in private in a
manner very harmless, but which, disclosed to society,
may destroy the comfort of his life, or even his succesy
in it. Everyone, however, has a right, I apprehend, to

say that the produce of his private lubours is not more
liable to publication without his consent, because the

publication must be creditable or advantageous to him,
than it would be in opposite circumstances. Address-
ing the attention specifically to the particular instance
before the Court, we cannot but see that the etchings
executed by the plaintiff and his consort for their private
use, the produce of their labour, and belonging to

themselves, they were entitled to retain in a state of £

privacy, to withhold from publication. That right I
think it equally clear was not lost by the limited com-
munications which they appear to have made, (a) nor
confined to prohibiting the taking of impressions with-
out or beyond their consent from the plates, their

(a) Some copies had been given to a fow private friends by Her
Majesty and tho Prince.

o R R T
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undoubted property. It oxtended also, I conccive, to

the provention of persons unduly obtaining a knowledge

of the subjects of the plates, from publishing (at lcast,
by printing or writing), though not by copy or resem-
blance, a description of them, whether more or less
limited or summary, whether in the form of s catalogue
or otherwise. But I am satisfied, I repeat, that the
means of composing and forming the catalogue in
question must, upon the materials now before the Court,
be taken to have been obtained unduly, that is, with-
out the consent of the plaintiff, without that of his
consort, and without any right, moral, equitable, or
legal. Can I then deny it to be an interforence with
another’s property ? I think not. The defendant
appears to me to have been seeking to make use for his
own purposes of what does not belong to him, That
the object of printing and publishing the catalogue was
inoney, was gain, no man, of course, can doubt; and
that it would be very saleable: that, were copies of it
to be multinlied, edition after edition would find ready
purchasers, (with or without the superfluous bait of the
copied autograph,) is highly probable, for reasons suffi-

ciently obvious. I do not say on account of the gentle

address or graceful indirectness of the compliments, or
the service to history of the memoirs, (those are merely
the garnish,) but on account of the solid and substantial
part of the publication, the simple catalogue. What,
however, can be the defendant’s right, or that of any
person, but the owners of the plates, to this benefit?
It is for them to use or bestow, or withhold, nor can a
stranger be allowed to .ay that they do not want it:
they alone are entitled to decide whether, and when,
and how, and for whose advantage their property shall

13
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he made use of. I think, therefore, not only that the
defendant here is unlawfully invading the plaintifPs
right, but also, that the invasion is of such a kind, and
affcets such property, a8 to entitle the plaintiff to the
preventive remedy of an injunction.’ (a)

Prince Albert v, Strange may be termed the leading
case on copyright before publication; but it may be well
also to refer to another curious case in Ireland, which
occurred in the year 1860. (b) A valuable picture, ¢the
Death of the Poet Chatterton,’ painted by Wallis, had,
after public exhibition at the Royal Academy, and else-
where, been on view for the solo purpose of obtaining
subscribers to an engraving of it. A person aware of the
qualified purpose of the view, visited the place, minutely
studied the picture, and afterwards, at his own housa
and from his own recollection, arranged figures and
furniture, &c., so as exactly to represent the pictured
scene in all its details. The ideas so stolen and embo-
died he then stereoscopically photographed. The Court
of Appeal in Chancery scrupled not to restrain a publi-
cation of the photographs: one of the learned judges per-
tinently remarked ‘that no court of justice could admit
that an act, illegal in itself, could be justified by a novel
and circuitous mode of effecting it.,” The above-cited
decision passed previously to the Act 25 & 26 Vict. c. 68,
and when there was no statutory copyright in pictures.

(@) Sec 2 De G. & Sm. 695, justice” See also Mayall v. Higly, |
In Millar ~v. Taylor, 4 Burr. 2360, 1 H, & C. 148, but that was not " §
Yatcs, J. had long ago said: *If  n question of piracy of copyright, K
n stranger had taken his manu-  hut of wrongful user of a published
¢cript from him (an author), or photograph borrowed for another
had surreptitiously obtained a copy  purpose.
of his work, and printed it before (b) Turnerv. Robinson, 10 Ir. Ch,
him, he might then complain of in- R, 510; but see 25 & 26 Viet. ¢. 08.
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It was ovidently based on fraud, brought homo to tho
detendant, but as copyright was discussed therein, this
brief allusion to it may possibly be excused.

6. Copyright beforo publication, being an incident
to personal property, is assignable; it may also doubtless
Le the subject of a bequest,

On the death of the person to whom it belongs it
devolves on his legal personal representative. (@)

After the death of an author, there is some ground for
an argument that his executors may consent to the pub-
lieation of his writing, though he himself never intended
them to be published; (b) at all events, unless ho has
clearly prohibited the publication, they may publish, and
their publication will be protected from piracy.

A transfer of the right will not be presumed, unless
the intention of transfer is clearly manifested. That
intention will not be inferred from a bare permission to
take a copy of the subject, especially if the right be of
great pecuniary value. A deecision of Lord Keeper
IHenley, in a case of the Dulke of Queensberry v.
Shebbeare, (¢) in the year 1758, seems to support this
statement. There it appeared that Henry Earl of
Clarendon, the son of the Chancellor, was, at his death,
possessed of an original MS. of his father's History of
the Reign of Charles II. In his lifetime he had given
permission to Mr. Gwynne to take a copy of the MS.,
which Mr. Gwynne accordingly did. Mr. Gwynne’s
son and administrator, afterwards representing that
he had a right to print and publish the copy, sold it to

16

»

6. Transfor of
tho right,

(a) Seo Thompson v, Stanhope, (&) Dodstey~. M Farquhar, Mor.

Ambl. 737; Burnett v. Chetwood, Dict. of Decis. 19, 20, app., part, 1,
2 Meriv. 444, n.a.; Dr. Paley’s p. 1.

case, cited 2 Swanst. 419, (c) 2 Eden. 329,
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. Dr. Shebbeare.  The doctor attenptod to print and pu),.

lish, but was restrained by the Court of Chancery, at the
suit of the Duke, as the legal personal representative of
the author and of his son Henry. This injunction way
afterwards continued to thehearing, the Lord Keepersay.
ing ‘that it was not to be presumed that Lord Clarendon,
when he gave a copy of his work to Mr. Gwynne,intended
that he should have the profit of multiplying it in print
—that Mr, Gwynne might make every use of it but that, |
This copy led to a great deal of litigation, for Dr. Sheb.
beare afterwards recovered, before Lord Mansfield, 4
considerable sum against the son and representative of
Mr. Gwynne, for having held out to him that he could |
print and publish it. E
One who agrees to write and supply another with f
a MS., in such a form as to enable the latter to publish i
it as his own composition, has no just cause of complaint E
in a Court of Equity if the latter mutilates the MS,
This was decided in Cox v. Coz. (@) In the same case, g
Sir W. L. Wood intimated his opinion to be that in the §

—ll

oef

absence of a contract for a qualified copyright, the pur- &
chaser of an unpublished MS. might mutilate and then
publish it: the point did not, however, arise in that
case,

7. The position of an unpublished MS., or other
unpublished work, in reference to the creditors of its &
bankrupt author, has not yet been the subject of a
reported legal decision, though it was just touched
upon in Millar v. Taylor. Willes, J. there remarked:
‘This is not the case of an unpublished MS., taken in
execution by creditors, or claimed by assignees under a &
commission against & bankrupt author. When a ques- é
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tion of that sort arisea, the Court will consider what is
right.’

In Mr. Turnor's ¢ Treatise on Copyright,” it 18 stated
that the right before publication adheres to the person
of the author, and 8o escapes the clain of bankruptey,
whatever inay become of the materials in which the
right inheres. Mr. Bell, the Scotch commentator, also
lnys it down, that the property of unpublished compo-
sitions 1s not within the reach of creditors, (a)

Inasmuch, however, as such a copyright may fre-
quently be converted by its owner into money, and so is
in the nature of commercial property, there is some
cround for contending that the right is within the reach
of an Lnglish execution, or bankruptcy, whether the
debtor be the author, or only the assign of the unpub-

lished production. The prior intention of the debtor f

as to the disposition of his property can scarcely over-
ride the benefit of his creditors, and although the pub-
lication may be painful to him, or even prejudicial to
his professional reputation, it is pretty clear that no
court of law or equity in England will regard such
injury per se as a ground of interference. () As to any
prejudicial effects of such publication, they seem to be
only an unfortunate consequence of the debtor’s pecu-
niary embarrassments; if the work be unfinished and
the publication be prejudicial only on that account, cre-
ditors would scarcely refuse to enter into some arrange-
ment for its completion prior to publication ; possibly,
too, the author might prevent the use of his name as
the parent of the work.

In a suit of Aicherley v. Vernon, concerning the will

(@) 1 Bell’'s Com. p. 68. 2 V. and B. 28, and Lord Eldon,
(b)) See Sir 7. Phumer, MLR., in  C,, in 2 Swanst, 413, 426.

C
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of Mr. Vernon, tho author of ¢Vernon’s Reports, i
seems that this question of publication was, indeed,
once discussed at the bar, but the Court passed no de.
cision on it. The case is reported by Mr. Leech in hig

¢ Modern Reports.’ (@) It there appears to have been
ingisted, by Mr. Atcherley’s counsel, that the manuscript
reports found in the London house of Mr. Vernon, be-
longed to bis heir-at-law, as guardian of the reputation
of his ancestor. It was said that, if the tomb or monu.
ment of an ancestor be defaced or destroyed, an action
lies for the heir-at-law; and that, by parity of reason,
as those manuscripts were intended by the testator as 4
monument to tronsmit his learning and reputation to
posterity, the law would intrust the heir with the care
of them, that they should be printed in such a manner
as would be most for the honour of Mr. Vernon’s me-
mory ; that the printing or not printing these papers |
might as much affect the reputation of Mr. Vernon as
any monument or tomb; that possibly they werc not fit
to be printed ; that possibly they were never intended
to be printed ; that they were not in the nature of the
thing fructuary, and did not, therefore, fall within a
clause which gave the residue of the personal estate to ;
trustees. The counsel argued : € Suppose a man of learn- g
ing should have the misfortune to die in debt: can the §
creditors come into this court and pray a discovery of E
all his papers, that they may be printed for the payment £
of his debts? And if creditors cannot do this, a fortiori
not the trustees in the present case. If a minister of
State should die, he may have a great number of papers
that may be very curious, may print and sell well; yet,
surely, these will not be considered as personal estate
and go to the executor. As, therefore, papers found in %

(@) 10 Mod. 518. %

!
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a man's study, not being'in their nature fructuary, are
% not considercd as personal estate, and, in caso of no will,
& would not have gonoe to the administrators of Mr. Vernon,
& g0 thoy did not pass under that clause whero the residue
i of his personal estate i8 given to the trustees.” Tho
! Court, however, determined nothing in Atcherley v.
Vernon as to the position of the manuscript reports in
# reference to publication. All parties consented to have
them printed, under the direction of tho Court, without
§ making any profit of them.
i 8, It is clear that an abandonment of copyright 8. Abandon-
§ Dbefore publication must be unequivocal; the mere gift E;{:f_“f the
# of copies of the work to a few friends is not considered
§ a5 an abandenment of the right. (a)
1 A question may hereafter recur, whether circumstances
-_f' do not justify the conclusion that the original right
f has been abandoned, and so lost. Should such a question
be again raised, it may be useful to refer to Southey v.
i Sherwood., The material circumstances of that suit
were these :—1In 1794, the poet Southey wrote his poem
! ‘Wat Tyler,’ and, by a friend, sent it up to London to

Ridgway, the then well-known bookseller and pub-
lisher, for his consideration as to printing and pub-
 lishing. Southey, himself, shortly afterwards followed
‘the work to London, and conferred with Ridgway and
“one Symonds, as to printing and publishing it, but he
soon returned to the country; Ridgway and Symonds
were, or seemed to be, at first inclined to publish. The
poet living away from town, and being much occupied
by various literary wworks, omitted to ask for the return
of his manuscripts. In 1817, the successors in business of

(1) See P. dlbert v. Strange, 2 De G. and Sm. 686; and sec 4 Burr.
2330,

C 2
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Symonds (then deceased) began to publish the poem,
without tho sanction or authority of Southey, and,
thereupon, that gentleman commenced procecdings in
the Court of Chancery against them. Upon a motion
in that suit for an injunction to restrain the publi-
cation, Sir Samucl Romilly and Mr. Montague, being
counsel for the defendants, msisted that the poem, by
rcason of its libellous tendency, was of such a nature,
that there could be no copyright therein,  They did not
(according to the case as it is reported) object to the
abandonment of the right, if any. The plaintiff’s counsel
contended that their client was entitled to the inter-
position of the Court, on account of the injury to his
reputation, by the publication of a work, the senti-
ments of which he then disavowed and sought to
discountenance. The Lord Chancellor (Eldon), at the
conclusion of the argument, after alluding to the cha-
racter of the poem, said: ¢If the work be such a one
as 1t has been described to be, it is extraordinary that
with the change alleged to have taken place in Mr.
Southey’s opinions, there should be nothing stated to
account for its having been left by him in Mr. Ridg-
way’s hands to the present time, but ¢ that Mr. Southey
forgot it.” It is impossible that Mr, Southey could have
forgotten it. There must have been some other reason.
If a man leaves a book of this description in the hands
of a publisher without assigning any satisfactory reason
for doing so, and has not enquired about it during
twenty-three years, he surely can have no right to com-
plain of its being published at the end of that period.’
On the next day, Lord Eldon having meanwhile looked
into all the affidavits, and having read the poem itself,
stated that by reason of the character of the work, and
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:ts doubtful claim to be considered property, the ori-
ginul intention to publish, the subsequent abandonment
of that intention, and the length of time during which
the plaintiff had suffered the work to remain out of his
POSSESSIoN without enquiry, he (Lord Lildon) could not
grant the injunction until Mr. Southey should have
established his right to the property by an action. («)
Many circumstances cvidently combined to induce the
denial of relief in the case just mentioned.

9, No one can have copyright-before-publication in

21

0. Non-cxist-
enco of tho

a criminal work (i.e. a work calculated by publication right in erimi-

to do injury to society, and to offend against the law).

Upon a motion for an injunction to restrain the pub-
lication of a literary work, Lord Zldon, C., said: ¢If
upon inspection the work appears innocent, I will act
upon that submission; () if criminal, I will not act
at all; and, if doubtful, I will send the question to
law.’ (¢)

In Southey v. Sherwood, (d) in the year 1822, he
adhered to that doctrine. The libellous tendency of
¢ Wat Tyler ’ appears to have been at least one of the
reasons why he then refused to grant the injunction
until Mr. Sou<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>