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copyright 1s for life, and for fifty ycars to his children,
and is assignable in writing, but an author is not at
liberty to reserve the right of translation.

la durée fut de 20 ans & partir de 'extinction des droits de la
veuve, cf. pour lesautres hériticrs de 10 ans a compter du déceés
de 'auteur, comme antéricurement, mais avec cette différence
cependant, que par suite du droit viager accordé ala veuve,ils
n'avaient plus rien a prétendre si ce droit s'était prolongé pen-
dant 10 ans. La loidu 8 avril 1854, porta a 3o ans le droit des
descendants, d partir du deéces de la veuve, ct laissa subsister
pour les autres héritiers le délai de 10 ans 4 partir du déces
de l'auteur. Enfin, la lot de 1866 nc fait pius, quant au délai,
de distinction entre les descendants et les autres héritiers: la
duree est de 5o ans a partir du déces de ['auteur pour tous les
héritiers, successeurs irrcguliers, donataires ou légataires; il
S'en sult que, si la jouissance du conjoint survivant s¢ pro-
longeait pendant cinquante années, les successeurs n’auraient
ricn, quand bien méme ce seraient des descendants.

Quant aux cessionnaires, avant la loi de 1866 leurs droits
¢taient aléatoires, la durée en étant réglée par la qualité des
héritiers; ils se prolongeaient d’abord pendant la vie de la
veuve, unsuite pendant trente ans s'il y avait des descendants;
pendant dix ans s'tl n'y avait ni veuve ni descendants. Sous
I'empire de la loi actuelle, le délai étant toujours de cinquante
années, les éditeurs sauront que le droit qu’ils achétent ne
pourra jamais se prolonger au deli, & partir du décés de
'auteur, quand méme la vie du conjoint survivant se prolong-
erait plus de cinquante ans.

En résumé, d'aprés la loi nouvelle, 'auteur conserve son
droit. exclusif pendant toute sa vie, conformément au droit
commun en matiérc de propriété. Le conjoint survivant est
cnsuite préféré A tous héritiers, par dérogation aux principes
qul régissent les contrats de mariage et les successions, puisque
le Code Napolcon ne lui accorde aucun droit viager sur les
biens du conjoint décédé, et qu'il n’est habile & lui succéder que
sil n'y a aucun héritier. Quant aux héritiers, leur droit dure
cinquante ans A partir du décés de 'auteur, et ce délai court
pendant le droit de survie accordé au conjoint survivant.

Ajoutons, pour compléter cette exposition, que les consta-
tations de contraventions sont faites par les commissaires de
police; que les peines sont purement pécuniaires; et cnfin
qu’il faut faire le dép6t de deux exemplaires de chaque ouvrage

ey, o el st

' Fliniaux.
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228. In Sweden and Norway a copyright law was
enacted in 1812. In Austria the first law dates from
1813,1n Belgium from 1814, and in Holland from 1619,

pour la bibliothéque impériale et le ministére de l'intérieur;
s'1] contient des estampes il faut présenter un troisiéme cxem-
plaire pour 'autorisation de police.

Euvres dramatiqgues.— Le droit des auteurs d'empécher
ou de permecttre la représentation de leurs ceuvres ne parait
pas avoir eté réglementé dans l'antiquité paienne; on sait
cependant combien dans la Grece était cultivé 'art dramatique,
combien a Rome étaient applaudies les czuvres de 'esprit avant
que les peuple en le repaissant de jouissances materielles.

En France les représentations des mystéres ou scénes reli.
gieuses paraissent avoir €té les premieres ceuvres sceniqucs;
mais en 1547 un arrét du Parlement défendit avec raison de
jouer sur le théitre des sujets sacrés et en 1566 le concile de
Tolede mit definitivement fin aux abus que ces représentations
avalent introduits. Ce ne fut donc qu’d la fin du xv1°® siécle que
l'art dramatique commencga en France & prendre toutes les
formes; un grand nombre de théitres furent alors construits
en rotonde avec loges et gradins comme ceux de nos temps
modernes ; puis survinrent, au siécle suivant, Corneille, Racine
et Moliere; enfin, la sociétié de la Comédie Francgaise se fonda
en 168o. Mais aucun reglement n’apparut en ette matiére jus-
qu’d la révolution 1789.

Nous avons déjd vu que le dicret de I’Assemblée consti-
tuante du 19 janvier 1791 déclarait que tout citoyen pouvait
élever au théitre; il accordait en outre a 1'auteur pendant sa vie
le droit de permettre la représentation de ses accuvres, et i ses
héritiers pendant 5 ans aprés sa mort. Quant au droit de pub-
lication, il a toujours été réglé de la méme maniére que pour
les autres ceuvres littéraires.

I.a loi du 3 aolit 1844 donna i la veuve et aux descendants
les mémes droits que pour la publication, c'est-d-dire qu’elle
accorda un droit viager a la premiéreet un délai de 20 ans aux
seconds; la loi du 8 avril 1854 porta le délai de 20 4 30 ans
confirmant ainsicette assimilation. Quant aux héritiers autres
que les descendants, ils restérent pendant tout ce temps sous
'empire du décret de 1791 qui leur accordait 5 ans a partir du
décés de l'auteur; toutefois un arrét de cessation du 5 decem-
bre 1843 leur accordait 10 ans conformément a la loi de 1793.
En vetu de la loi nouvelle ce délai est de 50 ans pour tous
héritiers méme autres que descendants, et le droit de repré-
sentation est complétement assimilé au droit de publication.



Cu.l1l.] OF THE STATUTES, &C. 153

while Germany, the country where the art of printing
had its birth, was still more tardy to come to the rescue
of her authors. By a royal ordinance promulgated

Il faut ajouter que 'autorisation est nécessaire pour pouvoir
représenter les ceuvres dramatiques; elle doit émaner du minis-
tére de la maison de I'Empercur pour Paris, ct des préfets pour
les départments. (Décret du 8 juin 1806.—Loi du 3o juillet
1850.~~L.01 du 3t juillet 1853. — Décret du 30 décembre 18j3s.
— Décret du 6 juillet 1853. — Décret du 6 janvier 1864.)

Fuvres d'arf.— L’ancien droit ne nous fournit pas de
documents législatifs en ce qui concerne la reproduction des
ccuvres dart; c’est sculement, cn effet, apres le perfectionne-
ment des procédés mécaniques que 1'on put arriver & multiplier
ces ccuvres. Or, quoique les anciens aient connu la gravure
en creux, l'art de tirer des épreuves des planches gravées sur
métal ne remonte pas au dela de I'anncé 1452; la gravure 4
I'ean forte était connue des Chinois dés le xi® siecle et des
Indiens dés le xiii% mais elle ne fut introduite en Europe et
perfectionnée que vers l'an 1445. Quant 4 l'invention des
procédés de moulage, elle ne remonte pas au dela du xiv’
sieccle. Le mode de reproduction le plus ancien est celui de
la fonderie, puisqueles Egyptiensect les Grecs le connaissaient,
mais ce n'était pas un moyen de multiplier une ccuvre artis-
tique; il servait sculement 4 la transformer en un métal plus
solide.

Les premiers documents que nous trouvons sur la reglemen-
tation des reproductions artistiques sont: une sentence du
11 julllet 1702, qui défend aux fondeurs de se dessaisir des
ouvrages des sculpteurs, et aux sculpteurs des modeles faits
pour les fondeurs; puis une ordonnance de police de 1 octo-
bre 1737. Les réglements de 1730 des corporations de peintres
et sculpteurs, ceux des graveurs, des ciseleurs et ceux des fon-
deurs de 1766 continnent aussi quelques dispositions prohi-
bitives. Deux arréts du Conseil du 19 juin 1774 et du 14
juillet 1787, sont plus explicites; ils défendent expressément
d'imiter les dessins des étoffes de soie et de les reproduire
sans le conseviement de l'auteur. Nous avons va que la loi de
1795 assimilait pureceent et simplement aux auteurs d’ecrits
les peintres et Ressinateurs qui font graver les tableaux et
dessins; les lois qui se sont succédé, ainsi que la loi de 1866.
Ont reproduit la méme assimilation ence qui concerne la
gravure. En vertu de l'ordinnance de 1824, it faut faire le
dépot de trois épreuves des planches et estampes; il faut
€n outre présenter un quatriéme excomplaire pour oltenir
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June 11th, 1837, copyright was bestowed upon
authors for their lives, and to thecir heirs ior thirty
years thercafter. In the rest of Germany, by the act
of union of the Germanic confederacy of 1815, copy-
right is perpetual’ and there 1s a reciprocal security of
copyright betwecen Prussia and Austria. Then {ol-
lowed Bavaria in 1840; Saxony in 1844; Spain In
184%; Portugal in 1851; Denmark 1n 1857; and
Italy in 1865.7°

I'autorisation de police exigée par le décret organique de
1852. — IFlinaux Legislation et Jurisprudence, concernant la
Propricté Littéraire.

' La proprieté littéraire en allemange est perpetuelle et trans-
missible, comme toute outre autre espéce de propriété.—Didot,
La Proprieté Littéraire, p. 13.

* Des legislations etrangdres. - C'est seulement depuis environ
cinquante ans que la plupart des nations civilisées ont com-
mencé & régler le droit de reproduction des ccuvres littérarces
et des ccuvres artistiques; elles se sont aussi occupdées des
ccuvres dramatiques ou musicales, tant au point de vue de la
publication qu’au point dc¢ vuc de la représentation. ILes
soluitions, auxquelles ces questions ont donné lieu, sont
diverses, ¢t partois opposées entre elles; 1l est non seulement
curieux, mais encore utile, de les grouper et de les comparer,
afin de pouvoir mieux apprécier les différents points de vue
sous lesquels on peut se placer relativement 4 une méme
question.

Les lois les plus nouvelles sont celles de Baviere du 28 juin

1865, d’'[talie du 25 juin 1865, du Danemark du 31 mars 1864
ct du 25 février 1866; plusieurs autres lois, quoque plus
anciennes, sont égalementimportantes, ce sont celles d’EEspagne,
d'Angleterre, d'Autriche, de Prusse, de Portugal et de Russle,
et 1l faut avouer qu’elles sont plus complétes que la loi fran-
¢aise, qui, comme nous ’avons vu, laisse &4 la jurisprudence le
soin de résoudre presque toutes les questions,

I.a plupart des législations emploient le nom de propricté
littéraire et artistique pour désigner les droits dont il s’agit;
I'’Angleterre les désigne sous le nom de droits de copie et la
Hollande sous celui de droits de reproduction; en France
I’ancienne formule vient d’étre abandonnée pour adopter celle
de droits d'auteur.

Euvres littéraires.—I1 faut noter d'abord qu’aucune nation
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In May, 1840, a trcaty was entercd into by the
Austrian-Lombardy and Sardinian governments pro-
viding for the sccunty of hiterary property, and also

n'a adopté le systéme de la perpétuité; et ensuite que toutes
en Europc ont laiss¢ & 'autcur un droit exclusif pendant sa
vie; la cession du droit n'est prohibée nulle part, clle est
méme suvent expressément accordéc,

Pour les héritiers le délai varie dans des proportions ASSCZ
notables, main on nc distingue gucres, pour en réeler 1a durée,
entre les diverses classes d’ heritiers, de'sccndantb, ascendants
ou collatéraux. Du reste dans aucun pays on ne sort en cette
matiere du droit commun tel qu'il est ¢établi relativement aux
successtons et aux droits des conjoints; ainst le conjoint sur-
vivant n'a pas de droit de survic au détriment des autres héri-
tiers, si la lo1 du pays ne lui en accorde pas c¢n toute autre
matiere. C'est un point qu'il est bon de remarquer puisque la
lot frangaise de 1866 accorde au conjoint survivant un droit
viager ou de préference, et déroge au droit commun dans ce
cas special.

Le déelai pour les héritiers est en Espagne et en Russie,
comme en France, de 50 ans a partir du décés de 'auteur;—
en Italie de 40 ans ;—en Autriche, en Allemagne, i Bade, ¢n
Hollande, en Prusse, en Portugal, en Wurtemberg, en Saxe,
en Hanovre, en Baviere, cn Suisse de 30 ans; en Belgique, en
Danemark, en Suéde de 20 ans;—ecen Gréce de 15 ans;—3a
Vencezuéla de 14 ans ;—di Rome de 12 ans,—au Mexique de
10 ans; au Chili de 5 ans;—en Turquic le droit s'éteint avec
la mort de 'auteur.

L’Angleterre, I'Italie, la Russie, la Suéde, les Etats-Unis et
la Suisse méritent sur ce point une mention particuliére, parce
que ces Etats ent inauguré des systémes spécinux.—La 1égis-
lation anglaise accorde 7 ans aux héritiers; mais si,d la fin de
cette période de 7 ans, il n'y a pas 42 ans écoulés depuis la
premiere publication, les héritiers conservent le droit jusqu'd
ce que cette périodc soit terminec; ils ont donc 7 ans au moins,
42 ans au plus, suivant les circonstances.—En [talic deux pé-
riodes sont également dlstmguees malis avec plus de complx-
cations. Si I'auteur a vécu moins de 4o ans depuls la premiére
publication, les héritiers conservent le droit jusqu'd la fin de
cette période; puis ils ont encore pendant 4o autres années,
qumque l'ouvrage soit tombe dans le domaine public, un droit
de 5% sur le prix fort de chaque exemplaire. Si au con-
traire l'auteur a vécu plus de 40 ans, l'ouvrage tombe a sa
mort dans le domaine public, mais la redevance de 5 %, est
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extending to works of science and art, to which
the king of the two Sicilies, the grand duke of

Tuscany, and the dukes of Lucca and Modcena,
acceded.,

due aux héritiers pendant 40 ans a partir du déces de l'autecur,
— La Russie avait précedemmenuv adopté un autre systéme:
les héritiers n'avaient que 25 ans; maisce dalai était augmenté
de dix ans s’ils publiaient une nouvelle édition dans les cing
derniéres annces; l'intérét de la société était ainsi sauve-
gardé; maintenant depuis I'ukase de 1857 le délai est de so
ans. — La Suéde, suivant le méme ordre d'idées, n'a accordé
20 ans aux successeurs de l'auteur que s’ils faisaient une
nouvelle édition; et on peut les mettre en demeure de 1'exé-
cuter.—En Danemark il existe une reégle analogue: si depuis
cing ans l'editeur n'a plus aucun exemplaire de I'ccuvre, tout
le monde peut publier.— Aux Etats-Unis le délai n'est pour
les héritiers que de 28 ans a partir non du déces de 'auteur,
mais de la premiere publication; il est de 14 ans en plus s'il y
a une veuve et des enfants. — En Suisse il est aussi réduit 4
50 ans & partir de la premiere publication et non du décés de
I'auteur.

Il faut ajouter que dans certains pays en Angleterre, en
Autriche, en Baviére, en Saxe, en Gréce le gouvernement peut
accorder un privilége plus étendu.

I.es societiés savantes, les académies, les universitiés,
I'Etat, s’ils publient ua ouvrage, ont en Portugal, en Prusse,
en Russie, en Espagne, en Baviere, en Wurtemberg, en Alle-
mange un droit égal a celui qui est accordé aux héritiers; en
Angleterre il est perpétuel, en Autriche de 50 ans au licu de
30, en Italie de 20 ans au lieu de 4o.

Les ouvrages posthumes, c'est-d-dire publiés aprés le mort
de I'auteur, sont également la propriété des héritiers en Angle-
terre, en Autriche, en Prusse, en Baviére, en Saxe. en Portu-
gal, en Belgique, en Russie, pendant le temps qui leur est ac-
cordé pour les autres ouvrages, mais a partir de la premicre
publication; en Espagne eten Danemark a partir du déces de

'auteur, il faut donc se hiter de publier.

En France le décret du 1* germinal an XIII a appliqué, quant
aux ceuvres posthumes, laméme, protection aux héritiers qu'a
I'auteur lui-méme, & condition de ne pas joindre le nouvel
ouvrage aux ceuvres completes; cette disposition est encore en
vigueur en Belgique.

Les éditeurs de chants nationaux, proverbes, fables, contes
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229. The Dutch law on the subject i1s somewhat
novel. By the law of January 25th, 1819, the king-
dom of Holland gives the author copyright for life,

ou de tous autres monuments de l'antiquité nationale, con-
servés par tradition orale, ont recu dans plusieurs législations
unec mention spéciale, afin d'encourager les recherches de ce
genre; le Portugal leur acccorde trente ans, la Russie les
protége pour une édition; cn France la jurisprudence s’est
prononcée dans un sens opposé et d défaut de disposition
[égislative, on n’a pas cru pouvoir accorder aux amateurs de
I'antiquité la protection due & leurs travaux.

Une autre classe d'eceuvres, qul méritait une mention
spéciale, c’étaient les discours, sermons, cours publics; plu-
sieures l1égislations 1'Espagne, la Russie, 1'Italie, le Portugal,
’Angleterre, 1'Autriche, la Prusse, la Baviére, la Saxe, le
Danemark, se sont prononcées pour l'assimilation aux autres
ceuvres littéraires, mais la Prusse n'empéche les tiers de publier
que pendant la vie de lauteur; I’Angleterre a fait une ex-
ception pour les cours des professeurs rétribués, et 1'Italie
pour les discours prononcés dans les Chambres législatives,
ou dans des réunions publiques sur un sujet d'intérét politique
ou administratif.

La Russie seule a réglé la question des lettres intimes, et
elle a déclaré qu’elies étaient 4 la fois Ia propriété de celui qui
les avait envoyees et de celut qui les avait regues, de sorte
qu'elles ne pouvaient €tre publiées sans leur consentement
mutuel; le Portugal a seulement refusé protection aux édi-
teurs. Nous savons que la Jurisprudence frangaise ne s'est
pas encore aussl nettement prononceée sur la question.

Ouant aux traductions des ccuvres littéraires, peu de légis-
lations s’en sont occupées; I'Italie conceéde d 'auteur le droit
exclusif de faire traduire son ceuvre pendant dix ans 4 partir
de la premiere publication; s'il ne 1'a point exercé, tout le
monde peut traduire, et acquérir sur la traduction des droits
dauteur dans les limites ordinaires. L’Autriche ne donne
quun an pour publier. Les conventions internationales se
sont du reste occupées de cette question, sur laguelle il était
indispensable d’étre fixé, les traductions se faisant le plus sou-
vent dans les pays étrangers et non dans le pays ou 'ouvrage
a paru.

La loi Italienne a introduit une innovation assez singuliére,
c'est I'expropriation pour cause d'utilité publique, prononcée
dans les formes ordinaires, le Conseil d’Etat entendu, au profit
de I'Etat, des provinces ¢t des communes; l'indemnité est
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and to his heirs or representatives for twenty years
thereafter. The penalty for infringement of copyright
was : I. Confiscation of all unsold pirated copies in

réglée par trois expertes. L’Espagne avait dé€ja, il est vrali,
adopté une disposition 4 peu pres analogue, mais seulement
en ce qui concerne les annotations faites d’'un ouvrage; si elles
sont utiles a la science, 'auteur peut reproduire 'ouvrage
moyennant indemnité réglée par experts. En France rien de
semblable n'existe encore; Ja loi du 10 fructidor an IV permet
seulement & 1'Etat de traiter 4 I'amiable avec les auteurs pour
les ouvrages d'instruction publique. |

Avant les traités internationaux, le droit des étrangers
était le plus souvent méconnu; nous savons cependant qu’en
France, le décret du 28 mars 1852 leur a accorde sans con-
ditions la méme protection qu'aux Francais; le Chili et la
réepublique de Venezuéla ont seuls une disposition semblakble.
Le Portugal, ’Autriche, la Baviére, la Saxe, le Danemark, la
Suede, la Gréce ont établi un droit de réciprocité. En Espagne
on ne pouvait, avant les traités, introduire d’ouvrages étrangers
sans une autorisation, qui n’'était pas donnée pour plus de cing
cents exemplaires.

Comme en France, le dépot est exigé en Espagne, en Italie,
en Portugal, en Belgique, en Hollande, dans les Etats-Ro-
mains, aux Etats-Unis, au Chili; en Saxe et en Baviere, s'il
n’est pas effectué, il n’y a pas pour cela déchéance du droit de
poursuivre en contrefagon; il n’a pas lieu en Danemark, en
Suéde, et en Autriche. En Angleterre, en Russie, et en Prusse
il est remplacé par un enregistrement de I'ccuvre sur un registre
spécial.

La contrefagon est en général un délit qul ne peut étre
poursuivi d’office sans qu'il y ait plainte de la partie lésée; la
contestation est portée devant les tribunaux civils ou cor-
rectionnels. En Russie les tribunaux peuvent consulter
I’Académie des Beaux-Arts, en Autriche des =xperts littéra-
teurs ou artistes.— En Angleterre la cour de la chancellerie
peut rendre, préalablement au jugement, une injonction pour
faire cesser de suite la vente et le préjudice causé.

La contrefagon est en geénéral punie simplement de peines
pécuniaires, sauf en Autriche ou il y a emprisonnement en cas
d’'insolvabilité, en Portugal en cas récidive, et en Russie ou la
peine du fouet et celle de la déportation peuvent étre appli-
quées.

Euyres dramatigues.— En ce qul concerne ]la reproduction
des ceuvres dramatiques, il suffit de dire qu’elle est partout
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the kingdom. II. A fine equivalent to the value of
2,000 copies of the original edition, to the use of the
proprietor; and I11. A fine of not less than one hundred

assimilée expressément ou tacitement 4 la reproduction des
autres ccuvres littéraires,

Quant au droit de représentation il a été souvent régle-
menté d'une autre fagon. 11 est, il est vrai, concédé i 'auteur
pendant sa vie dans toutes les législations qui ont parle des
ccuvres dramatiques; mais le délai accordeé a ses héritiers est
parfois moindre que pour la reproduction; ainsi la Belgique
ne leur donne que 10 ans au lieu de 20, 1I’Autriche, 10 ans au
licu de 30, la Prusse et la Baviere également, la Saxe 7 ans au
licu de 30, I'Espagne 25 ans au lieu de so.

De plus la Prusse, I'Autriche et la Saxe distinguent si
'ccuvre dramatique a été ou non publiée; si l'auteur 1l'a
publiée, ses héritiers n'ont plus aucun droit sur la représen-
tation. La législation italienne va méme plus loin; l'auteur
lui-méme est déchu du droit de pouvoir défendre la représen-
tation de son ceuvre s’ill 1’a publiée; mais en ce cas lui et ses
héritiers ont droit a 10 p. c. sur le produit des représentations
pendant le temps qui reste a courir pour éteindre leurs droits
renfermés, comme nous l’avons vu, dans la limite de deux
périodes de 40 ans. Ces solutions dérivent de 1’application de
cette 1dée que l'auteur en publiant s’est dessaisi de son ccuvre
et qu chacun des lors peut en faire usage; nous avons vu que
ce principe est avec ratson conteste.

Il existe en Danemark une disposition particuliére en cas
de cession, c’est que si le concessionnaire a laissé passer cing
ans sans representer 'ceuvre; 'auteur en reprend possession;
c'est une sorte de libération de servitude par le non-usage.

Euvres d'art.—En ce qul concerne les ccuvres d'art, plu-
sieures législations lesassimilent sans grands détailsaux ceuvres
littéraires. Il n’y a a noter que quelques dispositions particu-
liéres.

L’Angleterre accorde aux graveurs, peintres, dessinateurs,
photographes vingt-huit ans a partir de la premiere publi-
cation ; quant aux héritiers, ils ne font que continuer chaque
période de quatorze ans; l'ceuvre originale doit €tre enregis-
trée au bureau des libraires et chaque exemplaire de gravure
doit porter le nom du propriétaire et la date de la premicre
publication.

La Russie suit le méme systéme que pour les ccuvres litté
raires. Elle s’occupe aussi du droit, que l'on peut 2= 'z,
dimiter ou de copier une ceuvre originale pou en faire une
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or more than one thousand florins to be given to the
poor of the district where the offender resides, A
second offense disabled the offender from exercising
his “trade of printer or bookseller.”! In Prussia, copy-
richt is for the author’s life, and to his heirs for thirty
years. The assignment of his work by an author to a
publisher only entitles the latter to issue a single edition
thereof, of a size optional with himself. (This principle
1s adopted in Saxony and Bavana also, the edition in
the latter being limited—in the absence of express
stipulation—to one thousand copies.) A distinction is
made by the Germans between reprints or new issues

autre ceuvre originale; ce droit est restreint quand 1l s’agit
d'ceuvres de méme nature, mais on peut reproduire par la
sculpture un sujet de peinture et réciproquement.

L'Italie accorde aux artistes et a leurs héritiers les mémes
delais que pour les ceuvres littéraires en ce qui concerne la
reproduction faite sur ébauche de 'auteur. Il faut noter que
Pauteur peut seul, pendant dix ans, falre de son ceuvre une
ceuvre d’espece, différente, d'un tableau une statue et recipro-
quement; apres dix ans ce droit ne lui appartient plus exclu-
sivement; cette transformation est assimilée 4 la traduction
d’'un ouvrage en langue étrangére.

Le Danemark conceéde aux héritiers des artistes trente
années, comme pour les ceuvres littéraires; la photographie et
le moulage sont considérés comme ceuvres d’art originales; on
applique encore cette regle déjad signalée, a savoir que 'ccuvre
tombe dans le domaine public si I’éditeur ne posséde plus
depuis cinq ans un seul exemplaite de la derniére édition.

L’Autriche ne laisse 4 'auteur le droit exclusif de repro-
quire son ceuvre que s'il le fait dans les deux années qui en
suilvent la confection; et il faut qu’il se soit réservé ce droit.

L’Espagne ne protégé pas les dessins pour tissus, meubles
€t autres objets d'un usage commun. En Danemark il existe
une disposition analogue, mais le fabricant ‘peut obtenir un
privilége de dix ans relativement 3 sa reproduction.

Les cartes géographiques et les plans sont spécialement

protégés en Angleterre, en Espagne, en Danemark, et aux
Etats-Unis.

* Lowndes on Copyright, App. 121,
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(Auflage) and new editions (Ausgabe).! In the case
of the former, the publisher may reprint as often as he
pleases, by paying to the author, for each new issue,
half the sum paid by him for the first. The new edition
can only be issued by the author’s written consent.
This privilege is limited to the author’s life, though
his children have a claim for an honorarium for each
edition issued after his death? Copyright in the king-
dom of Greece 1s for fifteen years from the date of pub-
lication.® The German confederation of 1837 fixed
copyright at ten years, but granted it for a longer
period in voluminous and costly works, and in the
works of the great German poets! This was changed

Les ceuvres d’architecture sont assimilées en Russie et en
Portugal aux autres ceuvres d’art; la production n’st donc
point permise; la jurisprudence frangaise semble aussi se pro-
noncer en ce sens au profit des architects. En Baviére le
contraire a été décidé par la loi de 1865. La loi de Dane-
mark de 1864 distingue s'il s’agit d'une fagade extérieure ou
d'une construction qui n’est pas livrée aux regards du public;
la reproduction n'est permise que dans le premier cas.

La cession de l'ceuvre dessaisit-elle 'auteur du droit de la
reproquire par la gravure, le moulage ou autrement? La
Baviére s'est prononcée pour la négative, la Prusse pour
I'affirmative ; la Russie fait une distinction ; 'artiste n'a cédé
le droit de reproduction que si la chose n’a pas été faite sur
commande ou pour I'Etat. Nous avons vu que la jurispru-
dence frangaise s’était prononcée dans le sens de la cession
complete de la part de l'artiste.

Le dépot n’est pas ordinairement cxigé sauf en Portugal
pour toutes ceuvres d’'art, et en Belgique pour la gravure; en
Angleterre il faut faire enregistrer au bureau des libraires,—
Flineiux. | |

' “ Ausgabe ” in the practice of the the trade means either
the same book with a fresh cover or title, and not necessarily
printed afresh; or: it applies to the size or style of getting up,
as  4to-ausgabe, Octav-ausgabe, Pracht-ausgabe, Illustrirte
ausgabe, &c. . :

* Copinger on Copyright, p. 241. * Id. p. 244

* The works protected were:

Schiller's works for twenty years from November 23, 1838.
n.—11 '



162 LAW OF LITERATURE. [CH. I1.

by decree of the diet, June 1oth, 1845, to a duration
for the author’s lifetime, and for thirty years thereafter,
and the same decree enacted that in the works of all
authors deceased before the gth of November, 1837, a
copyright should exist for thirty years beyond that
date! In Denmark, copyright is perpetual. It lapses,
however, if the work in which it exist remain out of print
for five years® In Sweden copynight inures to the au-
thor for twenty years, but if he or his author fail to con-
tinue the publication, the copyright falls to the state.

230. In the United States, the term of a copy-
7ight was fixed, by the act of 1790, at fourteen years,
with a right of renewal for fourteen years longer. By
the act of 1831, the first term of a copyright was en-
lacged to twenty-eight years, with a right of renewal, as
before, for fourteen years ; thus, in effect, creating a pro-
tection for forty-two years. And such by sections
etghty-seven and eighty-eight of the law of 1870—which
tepealed all existing laws of copyright—is still the term
in this country for which copyright is secured?

Goethe’s works for twenty years from April 4, 1840.

Jean Paul’s ‘f ‘“ October 22, 1840.
Wieland’s ¢ ¢ February 11, 1841.
Herder’s (€ ‘ July 23, 1840.

' Copinger on Copyright, p. 243. And see “ Das Urhe-
berrecht und das Verlagsrecht, nach Deutschen und Auslind-
ischen Gesetzen,” &c., von Dr. R. Klostermann.

? The 38th section of the ordinance of July 11, 1837, extends
the protection of the Danish law to works first published in a
foreign state, in the same proportion as works first published
in Prussia are protected in that foreign state. Copinger on
Copyright, p. 242.

*U. S. Revised Statutes, Revision of 1873-4, § 4948. The
question as to the expediency of a longer or shorter term of
copyright is oné upon which much is at present being said and
written. The following instructive extract upon the subject
is reprinted from the supplement to the Encyclopeedia Britan-
nica:
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Congress, however, can grant such exclusive
richts for any period, or extend existing terms, as
it may see fit; and it. has frequently exercised such

“ We are now to cnter on the grand question, of the *ad-
vantages of a further prolongation of the term of copyright;’
—a question that has never yet been brought tully betore the
public, and which requires a considerable share ot previous
explanation.

“We shall begin, by examining a very material point,—we
mean the dispositions and habits of those with whom authors
have principally to deal, and here, from long familiarity with
men of business, we entreat the particular attention of our
literary brethren; for, however anxious to be instrumental in
procuring them relief, we must not hesitate to point out their
errors or misconceptions. Of the surprising quantity of pub-
lications issuing annually from the press, not a tenth part are
the production of writers of established character; the rest
proceed from candidates whose reputation is yet to make. In
what manner are booksellers to form an estimate of the mass
of unknown MSS. thus laid before them? Their own habits
are not those of study but of business, and they must consign
the task of examination to friends who have been called, not
unaptly, ¢ literary tasters.” Need we wonder that the patience
of the critic should be put to a severe test by the mediocrity of
the great majority of these performances, and that his report
should, in general, be so little decisive, that the bookseller is
led into the habit of putting one work on a par with another,
and of subjecting them, in the mode of publishing, to the
coarse application of a common rule? It has become the
avowed practice to decline any other terms for a new work
than those of defraying the paper and print in return for the
manuscript, and in the understanding that the profit of the
edition, if there be any, shall be shared between the bookseller
and the author.

“ Now, this plan of publishing, however natural in the pres-
ent state of the law, is replete with mischief to all parties,
bringing forth a mass of books which ought never to have
seen the light, and which, in truth, would never have been
published, could the writer or publisher have foreseen their
failure. It is a remarkable fact, disclosed in the inquiries aris-
Ing from a late parliamentary discussion, that only ¢ one pub-
lication in eight is found to come to the second edition.’
(See evidence taken by copyright committee in 1814.) The
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power, by special acts, even after the expiration of
terms secured under the general law,
234. Having paused for the chronological order

unfortunate limitation of copyright discourages literary men
from the labor necessary to produce standard works; and the
bookseller, tempted to assail the public by the attraction of
novelty, goes on publishing books by the dozen, in the hope
that some lucky chance may make up for his past disappoint-
ments.

‘“ All this shows that, in the great majority of cases, the con-
tract between an author and a bookscller is made without
previous data, and is nothing more nor less than what is com-
monly termed a blind bargain. Dr. Paley, on finishing the
MS. of his ¢ Moral and Political Philosophy,’ tendered the
copyright of it to a bookseller for £ 300, and was offered in
return 4250, exactly in the way that a cautious purchaser
takes care to bid for unknown merchandise. During this
negotiation, it happened that a brother of the trade, apprised
of the value of Paley’s work, came boldly forward and offered
A 1,000 for the copyright. The author consenting to give the
party first in treaty the previous option, the latter now saw
the matter in a new Jight, and ended by paying four times the
amount of his original offer.

‘“ No notion is more general among authors than that book-
sellers make rapid fortunes at their expense. One writer has
published, that Jacob Tonson and his nephew died worth
4200000 (D'Israeli’'s Calamities of Authors, vol. 1, p. 29);
and not one reader in twenty will stop to question the accu-
racy of the allegation. It isourfirm belief that such a sum was
never possessed by any bookseller, or partnership of book-
sellers, that ever existed (sic). Among them, as in all lines of
business, there are examples of considerable capitals, but these
are only realized in the case of long-established concerns, and
after a progress of acquisition infinitely slower than the angry
imagination of a disappointed author allows him to believe.
In his eagerness to take for granted that his publishers are
getting rich at his expense, he forgets the history of the fathers
and grandfathers of the present men, and omits to mark the
slow steps by which they paved the way for the eventful rise
of their descendants. He fails, likewise, to scrutinize another
material point, namely, the quantum which a close calculator
would deduct from the estimated fortunes so liberally assigned
by current report to booksellers. The latter, like all men in
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of the statutes, let us now resume tracing the prin-

ciple; of literary property as they come before the
courts for enunciation. The conflicting claims of com-

business, are desirous of passing for affluent; but, if so* few
publications are found to be successful, must there not neces-
sarily follow a large abatement from the imagined extent of
their annual gains? It is, on various accounts, a matter of
regret, that the limited profits of the bookselling business
should not be better understood by literary men. The dis-
covery of it would remove the film from their eycs, would les-
sen greatly their habits of complzint, and would lead to cor-
dial co-opcration for redress of their common grievances. We
may with confidence assert, that a small offer from a book-
seller, as in the case of Paley, is indicative, not of a design to
overrcach, but of an apprchension that, to give more, would
be to injure himself, On the other hand, we are by no means
disposed to launch out into a penegyric of the liberality either
of particular individuals, or of the body at large. Like other
men of calculation, they naturally mete out their advances,
not by attachment to the writer, but by the extent of the ex-
pected return. A large allowance for a finished book, denotes
a confidence of extracting a still larger from the public, while
the scanty, and apparently niggardly, payment of an unknown
author, is a token of the fear and trembling with which a
bookseller handles a production of doubtful promise.

“The customary agreement between a bookseller and a
new author proceeds as follows: The latter having prepared
a work, of which he has high hopes, but in which he has not
had either guidance or advice, sets out by making an offer of
his MS.; and, after some time taken for consideration, is
answered, that his name not being yet known to the public,
the publishers can not take on themselves to make him a pay-
ment for his labor, but are willing to give it to the world on
their joint account. This leads to a compact in terms some-
what like the following :

“tItisagreed between Messrs. Y. and Company, booksellers,
and Mr. Z. that Messrs. Y. and Company shall print and pub-
lish for their account, jointly with Mr. Z,, in two volumes,
octavo, his historical work on ——— Mr. Z. supplying the
manuscript, and Messrs. Y. and Company taking on them-
selves the paper, printing, and other publishing charges. The
statement of the account to be made up every year at mid-
summer; and when, after deducting the various publishing
expenses, there shall appear a balance of profit, the same to
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mon law and statutory rightg of authors, we have said,
first came before a court in the great case of Millar v.
Taylor.

be equally shared between Mr. Z. and Messrs. Y. and Com-
pany. The books to be accounted for at the regular trade salc
price.”

“ The publication now takes place, and in a twelve-month
aiter, an account is made up in the following form :

Dr. History of -——— Cr.
Printing 60 sheets at 40s.. £120 o0 o0|750 Copies printed, re-
Over-running and Correc- tail price 21s. the price

LIONS. c e eivr e eerennns 0 O o] to the trade 155, 130

Paper, go reams at 30s... 135 O O] copies sold and de-

Advertising............. 30 0 0] livered in sheets, at
Boards for 25 copies de- T6% 4 cnerienenoaanan £112 10 ©

livered to the author’s Balance at Dr., carried to
friends......cocevunns 2 10 O| mnext year.........o.. 184 0o o
£296 10 O 42095 10 ©

“Next year the account is considerably shorter, the
charges consisting only of advertising and interest of money;
but the attraction of novelty having gone off, the sale is also
less and does not probably exceed eighty copices, leaving still
an adverse balance of /£100. The bookseller goes on with
mercantile punctuality to render him a further account, but
the sale is now in a state of progressive decrease, and does
not, for the third year, exceed fifty copies, leaving still an
unfavorable balance of £&. The author now loses patience,
and entreats the bookseller to relieve him of all responsibility,
by taking over the remaining copies, and considering the
account closed. Such is the fate of five-sixths of the books,
great and small, that come before the public. Composed
without the benefit of experience, they are unprofitable to the
publisher, uninstructive to the reader, and discouraging to the
author. If we are suspected of stating an extreme case, let
another be supposed, in which the author is less of a novice,
and in which a bookseller, from confidence equally in him and
in the subject, ventures to make an advance of money, and to
agree to pay a fixed price for the copyright. An arrangement
‘1s made for bringing out the work against a given time, and the
writer proceeds with all the ardor attendant on a new enter-
prise. Authors, however, were never remarkable for accurate
calculations, or, rather, their undertakings are almost always
found to require more time and labor than is anticipated :—

'4 Burr, 2314.
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Previous thereto, the property of a book seems to
have been considered as permanent as the property of
an cstate in lands or tenements. The limitation -of a

the prescribed time expires, and the bookseller agrees to post-
ponc it for another twelvemonth. This also passes away ; the
publishing scason draws near; the work is still unfinished,
but the author is impatient of further labor, and the book-
seller thinks it high time to get a return for his money. The
work gocs to press, and comes out without either a correction
or an acknowledgment of its imperfections, unless the author
be particularly modest, in which case the public is requested,
in a well turned apology, to make allowance for his multi-
plied avocations and the urgent nature of the subject. Thisis
the case with almost all the better class of our new publica-
tions; the sale, in such cases, is somewhat less unfavorable
than the specimen given above; but four or five years are
requisite to run oftf a new edition, and, on coming a second
time betore the public, 1t 1s necessary for the author to do what
should have been done at first—revise and correct the whole.
A second edition comes out, but under considerable disad-
vantages; the attraction of novelty is gone or greatly im-
paired ; the number of readers is lessened by those who have
purchased copies of the first edition, and the character of the
book has been estimated, in reviews and clsewhere, by an
unfavorable standard. The bookseller is thus curtailed of
profit, the author of reputation, yet each has the happy gift of
throwing blame off his own shoulders; the publisher attribut-
ing the failure to the distraction of the public attention by
some unlucky novelty, while the other vents his complaints
on the incurable frivolity of the age. In truth, neither of the
parties 1s much to blame; their conduct is the natural result
of their situation; the haste of authors and the acquiescence
of the bogksellers are mainly owing to the short-lived tenure
of the fruits of their labor: the habits of the one and the cal-
culations of the other having been all along adapted to this
state of things.

“Is there then no remedy for so modifying a state of things?
No method of relieving the public from such an unprofitable
expenditure of time and attention? Some have been desirous
to call in the patronage of government, and have argued, that
literature can never, like the coarser objects of industry, find
adequate repayment in the fruit of its exertions. It is, indeed,
a current subject of complaint among authors, that there
should nct be a larger proportion of provisions for life appro-
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fixed number of years in the act of 1709 seemed to
have no practical effect in the matter, and copynght
was still considered permanent, by authors, booksellers,

priated to literary men. Sed non tali auxilio—whatever be
their distress, we beg to deprecate any interference on the part
of government. No engine is so formidable as the press in
the hands of an arbitrary orartful ruler. Look at the degraded
picture exnibited, during a succession of years, by the IFrench
press; and you will find men, who, under the. auspices of
frcedom, would have acted an independent part, tempted,
threatened, and gradually compelled to becorne the advncates
of a tyrant, and to participate in the guilt of riveting the
chains of their countrymen._ It is in vain, even for a liberal
legislature or a disinterested sovereign, to attempt to make up
for the deficient reward of literary labor, by granting pen-
sions or creating places for men of letters, These measures,
though apparently beneficial, carry with them all the disad-
vantages of irregular and unnatural interference. A literary
man promoted, as is not unusual in France, to a government
employment, is withdrawn from his proper sphere of utility;
he becomes lost to general reasoning and liberal views amid
the endless details of practical routine. The pension granted
to Johnson by Lord Bute was generally approved, both as the
fair reward of past industry, and as a seasonable relief to
pecuniary difficulty ; but what was the consequence? It fos-
tered his natural indolence, prevented the composition of
further works, and, by enabling him to live in idleness, ren-
dered him perpetuaily dissatisfied with himself. Had the
property of his literary labor been permanent, he would have
received twice as much from the booksellers, and might have
continued his proper pursuits under circumstances progress-
ively improving, without incurring the humiliation of de-
pendence, or degrading his name by the composition of party
pamphlets.

“ It is equally vain for zealous friends to attempt making
up for the inadequacy in question, by procuring private sub-
scriptions for a work; for whatever may be the success, in
a pecuniary sense, the step is humiliating to the author, is
liable to abuse, and is, besides, an interference with the proper
business of a bookseller. One of the most splendid of such
examples was Pope’s translation of Homer; an undertaking
where the importance of the task and the talents of the trans-
lator called equally for liberal remuneration. Pope was per-
fectly ready to sacrifice several precious years for the sake of
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and the public, no less than by three' of the four
judges of the king’s bench in which that case was first

heard.

eventual competency,and he found in hisfriends, particularlyin
Swift, most zealous promoters of his views. Proposals were
circulated, liberal subscriptions were obtained,and a favorable
bargain made with the bookseller; the translation of the 1had
was executed, and will forever remain a proof of the perse-
verance to which an author may be prompted by the love of
fame, when relieved from pecuniary pressure, and enabled to
rive long-continued iabor to his task. So far all was well;
but the success of this first undertaking induced Pope to resort
to the same method for publishing a transiation of the Odyssey,
which proved far inferior; being vertoermed ecither hastily by
himself, or by two coadjutors, whose respective contributions,
though not altogether concealed, were unfairly represented to
the world. Could such an abusc have taken place had sub-

'In the session of 1873-4, this question came decisively
before parliament, the booksellers having brought in a bill for
declaring copyright perpetual.” This bill passed the com-
mons, but was thrown out, after much debate, by the lords.
Lord Mansfield, and Willes and Aston JJ., per contra
Yates, J. An action for a similar trespass was some time after
brought before the court of sessions in Scotland ; the London
proprietor ot a copyright claiming damages for an infraction
by a provincial bookseller (Hinton v. Donaldson). Here the
majority of the bench were adverse to the opinion formerly
delivered by Lord Mansfield, and discharged the defendant
with only the dissentient voice of Lord Monboddo.

The booksellers managed, however, to carry their point by
means of addenda, which they managed to procure and add to
the work at the end of the copyrighted term. Forty years after,
in 1814, the extension to twenty-eight years was re-enacted.
Gibbon did not scruple to write to his publisher, that a thor-
ough revisal of his history would form “a valuable renewal of
the copyright at the end of the term.”—Correspondence from
Lausanne Memoirs.

Booksellers follow this plan avowedly and habitually; and
it 1s the remark of a very intelligent writer on the subject of
copyright, that, unless a change take place, our purest and best
authors will become so disfigured by annotation, and increased
in price by increased bulk, that the early editions will be called
for.—Address to parliament on the claims of authors, 1837.
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232. Millar v. Taylor,' was an action brought in
1766 for pirating “ Thomson’s Scasons,” in the court
of King’s Bench, where it was elaborately argued. That

scription becn out of the question, and had the remuneration
of Pope been proportioned to the eventual sale of his book ?
The public would, in that case, have had a translation of equal
merit with its predecessor, and Pope would have been spared
the reproach of a literary imposition. The lcast exceptionable
mode of rewarding literary eminence is by church preferment
in the southern part of the kingdom, and by admission to
professional chairs in the north. But the extent of both, par-
ticularly of the latter, is limited, and does not always place a
man in that station where he can be most useful, or in the
mode of employment most congenial to his habits. Both
besides require more of connection, of interest, and of manage-
ment, than commonly falls to thc lot of a retired student.

The only eftcctual plan is, to find the means of relief in the
prosecution of literature itself; to relieve it from existing
shackles, and to allow every writer to reap his reward in the
sale of his books, exactly as we do in other kinds of cmploy-
ment. This is all that literature wants, and all that it is good
for her to have. She will then make no claims to patronage
from government—no appeal to the subscriptions ot p11vate
triends—nor will appointments in the church, or at univer-
sities, be an object of indecent contention; they will be
coveted by a smaller number, by those only whose particular
habits fit them for such situations. Perpetuity of copyright is
as much the right of the author or purchaser of a book, as of
the builder or purchaser of a house; and the public will never
reap its full harvest of advantage from literary compositions
till the law be made to confirm the claim of equity. But, as
this opinion is as yet ar from general, the true plan is to desist
from pressing it to its extent, to demand only the grant of a
specific period, and to leave the public to enact perpetuity at a
future time, when it shall have had practical and undoubted
evidence of the beneficial effect of prolongation.”

*“ La justice, le bon sens et I'équité veulent que la pro-
priété littéraire ne soit plus un mensonge sous forme de con-
cession temporaire. Il faut qu’elle soit une propriété garan-
tie par les lois, inviolate et a toujours;

Un ouvrage ne prend son essor que des qu'il est delwré des
entraves du privilége exclusif. . . . . Est it possible de

' 4 Burr. 2314.
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court, in 1769, gave judgment in favor of the subsist-
ing copyright, Lord Mansfield, Mr. Justice Willes,
and Mr. Justice Aston, holding that copyright was
perpetual by the common law, and not limited by the
statute, except as to penalties, and Mr. Justice Yates
dissenting from them. In 1774, the question was
brought up again in Donaldson v. Beckett, before the
lords, when eleven judges delivered their opinions upon
it, six of whom thought the copyrnight limited, while
five held it perpetual; Lord Mansfield, who would
have made the numbers equal, retaining his opinion,
but expressing none. “ By this bare majority-——against
the strong opinion of the Chief Justice of England—
was it decided that the statute of Anne substituted
a short term 1n copyright for an estate in fee; and the
nghts of authors were delivered up to the mercy of
succeeding parliaments.”

The case of Donaldson v. Beckett® and others,
before the House of Lords, February 9, 1774, was
an appeal from a decree founded upon this judgment
in Millar v. Taylor, and it was ordered that the judges
be directed to deliver their opinion upon the questions:

1. Whether at common law, an author of any work
or hiterary composition had the sole right of first
printing and publishing the same for sale ; and might
bring an action against any person who printed, pub-
lished, and sold the same without his consent ?

concilier la liberté du commerceet le droit de 'auteur ? Rien
n'est plus facile; il ne s’agit pour cela que de changer le
prwilege exclusif temporaire en un privilege perpétuel sur les
réimpressions des ouvrages: . . . . . Deéclarez
donc l'abolition du pnwlege exclusﬂ’ permettez a tout le
monde l'impression des livres quels qu’ils soient, mais sous
condition d'un droit 4 payer chaque fois aux auteurs,”—
Bossarge.,

’ Speech of Sergeant Talford, in parliament, May 18, 1838.
"4 Burr, 2303,
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2, If the author had such right originally, did the
Jaw take it away, upon his printing and publishing
such work or literary composition; and might any
person afterward reprint and sell for his own bencfit
such book or literary composition, against the will of
the author?

3. If such action would have been at common law,
1s it taken away by the statute of 8th Anne; and
1S an author by the said statute precluded from every
remedy, except on the foundation of the said statute,
and on the terms and conditions prescribed thereby ?
—Together with the further questions, of which the
first three appeared to be conclusive.

4. Whether the author of any literary composition
and his assigns had the sole right of printing and pub-
lishing the same in perpetuity by the common law ?

5. Whether this nght is any way impeached, re-
strained, or taken away by the statute 8th Anne.

Eleven judges delivered their opinions upon these
questions; eight to three were for the affirmative upon
the first question ; four to seven on the second; and six
to five on the third; and the great question was at last
laid to rest and decided for thenceforth, that, although
an author had by common law an exclusive right to
print his works, and did not lose it by the mere act of
publication, yet the act of Anne completely deprived
him of that right, and substituted the statutory right
in its stead. In Scotland this same question had been
tried in 1748, twenty-six years earlier, and decided
against the author’s right!

* Midwinter v. Hamilton (Mor. Dict. Dec. 19, 20, 8305), 1
Cr. & St. 488, The same was pronounced in Hinton v. Don-
aldson, July 28, 1773, Id. 8307; 5 Brown’s Sup. 508; Cadell
v. Robertson, Dec. 18, 1804; Mor. Dict. of Dec. App. Lib.
Prop. 5 (5 Paton, 492). Payne v.-Anderson, 1 Mor. Dict. of
Dec. 19, 20, p. 836.
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233. The question may perhaps be disposed of
by saying that statutes of copyright do not seek to
alter, abridge, or in any way interfere with the author’s
personal property at common law 1a his work, and in
his right to use and enjoy the product of his labor ;!
that “ where such statutes find it there they leave 1t ;"
and that an author may, as before, proceed to sell his
manuscript, or publish and sell his book, just as we
have seen the Roman author do in the days of Martial.

' Palmer v. De Witt, 7 Amer. 480, 47 N. Y. 532. Per contra,
however, see Clayton v. Stoune, 2 Payne, 382; Wheaton v,
Peters, 8 Pet, 662; Dudley v. Mayhen, 3 Coms. 12; Stevens v.
Cady, 14 How. 530. This doctrine underwent a learned de-
cision in the court of common pleas, in the case of Lonson
v. Collins (1 Bla. Rep. 301, 321), but the point was not deter-
mined. It was afterward agitated in Miller v. Taylor (4 Burr.
2303), where three judges, among whom was Lord Mansfield,
delivered very elaborate opinions to prove the existence of the
right. But Mr, Justice Yates, in a most profound and elo-
quent opinion, declared that an author had not such a common-
law right. The same question arose in Becket v. Doualdson
(Bro. P. C. 145; 4 Burr. 2408), when it was decided without
discussion in favor of the right, in order that it might imme-
clately be carried by writ of Error into the House of Lords—
who held that if the right contended for ever did exist, it had
been abrogated by the statute of 8 Anne (Godson's Law of
Patents, pp. 203, 205). The question practically can never be
of much importance, since no one would be likely to labor to
establish a right, and remedy at common law, when so easy
and simple a protection is afforded them by statute.

1 De Witt v. Palmer, 7 Amer. 488. The common-law right
of authors is expressly recognized by Story in his com-
mentaries. In considering article I., sectic n 8, of the consti-
tution, he says: “ This power did not exist under the confed-
eration, and its utility does not seem to have been questioned.
The copyright of authors, in their works had, before the revo-
lution, been decided in Great Britain to be a common-law
right, and it was regulated and limited under statutes passed
by parliament upon that subject” (3 Story, Com. 48). “It
was,” says Chancellor Kent, “for some timc the prevailing
and better opinion in England.”
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But when the modern process of publication by
printing not only supersedes the value of the man-
uscript, bit actually and materialiy destroys the
manuscript itself, by tearing it apart, separating it,
and distributing it ptecemeal among compositors, and
in other ways rendering it waste and worthless, while
the common-law right of property of its author therein
undergoes no change whatever, it becomes practically
abrogated by the destruction of the thing in which
it inhered, and the author, for whom the process of
multiplication of copies by printing has developed a
new value in his work, is nothing loth to ignore this
right to the paper upon which he wrote, for the sake
of his more profitable right to follow the words and
thoughts first borne upon it, in their flight beyond him
into the open world. Statutes of copyright, then, 1n
theory, have nothing whatever to do with the author’s
right tc his work ; they have simply and solely to deal
with the multiplication of copies thercof! And the
only exception to the rule arises, when a statute like
the present copynght act of the Umted States, con-
tains, as we shall see further on, a provision against the
printing of an author's manuscript without his con-
sent.

All his property in his own ideas, indeed, that he
has under them, he had before, but the printing press,
by making it a property worth pirating, and at the
same time furnishing the facility for pirating it, has
made him eager to invoke the protection of a new law
which will secure him from its infringement. A law
no surer than the old, but stronger and more speedy
in its relief.

234. In order to secure the protection of this
~ statute, the author must give its price. But it 1s not

' Palmer v. De Witt, 7 Amer. 480, 47 N. Y. 532.
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one that it will trouble him to pay. The statuts only
asks first, that he advertise the fact of his having sought
its protection, by appealing to it formally ; and second,
in case he shall not so formally and notoriously
appeal to 1t, that he shall be deemed to have waived
his conimon-law right—not to his manuscript—but to
his i1deas and words, and to have dedicated them for-
ever to the use of whomsoever shall choose to employ
them for profit after he has published them to the
world, and made every individual therein who cares to
read them, master of them and of the expressions in
which they are clothed (which, as long as he kept them
spread upon a manuscript to which he alone had
access, were exclusively his own). But once having
dedicated them to the public by publication, they are
equally at the service of all. They are (if so the case
be) at everybody’s mouth. He is now only one of
many who possess them equally with himself. He
has elected that it be so,and there is nothing in the
common law that can give him the benefit of his labor
beyond the reputation that thev earn for him,

If he have preserved the manuscript, whose con-
tents have been printed, 1t will still be larceny in one
who appropriates it, but anybody may appropriate
and multiply copies of its contents. To obviate this
injustice, statutes of copyright arise and say: You
shall have the exclusive profit that arises from your
own sentiments, even though you have voluntarily
published them to all mankind.!

235. It there exist anywhere the right to multiply
copies of a work, surely no one can show so perfect
a title to the right as the author whose original con-

"If a work is published without a copyright being secured,
this is a dedication of it to the public, and any one may repub-
lish it. Bartlett v. Chittenden, § Mcl.ean, 37.
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ception it was, and who first gave it form and system
no less than bodily and physical shape.

In the first instance the work is his, and he may
lock it from the eyes of the world—if he will. But
the author does not desire to keep forever to his
own contemplation the work he had produced, any
more than the painter wishes to hold forever for
his own enjoyment the picture he has wrought upon
canvas, and to exclude the rest of the world from the
sight thereof. Works of literature and art tend to
improve, cultivate, and refine the race. And, as lord
Camden said : glory is the reward of their authors.
Their promulgation, therefore, is their life ; and the
wider their circulation, the vaster their influence and
the instruction they diffuse. Now the difference
between literary and all other property arises just
here. In order that these works shall have their
due influence, they must be made the individual
property of each rcader, be absorbed with his own
intellect and his own consciousness, until they are his
thoughts and ideas as completely as they ever belonged
to their authors. It is by their appropnation that
their author and real owner 1s benefited. A con-
trivance by which, the more he parts with his works,
the more substantially they are his own, must neces-
sarily be a creature of some written law, although the
ground upon which it is founded, and which Black-
stone calls “ title by cccupation,” is an unwritten and a
natural law.

It is the purpose of the author and the painter,
not only to achieve glory, but a livelihood—to receive a
direct compensation for the instruction, or the pleasure
which his works communicate to their neighbors,
and the search of the examiner of the law of hterature
and of art is to discover how this can be done, and
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how to find the right, and the substance to which the
right may attach.

236. The whole claim of literary property is a claim
simply of a right to multiply copies of the author's
work, and to part with the same for value. The more
completely the ideas and sentiments of the work are
appropriated by thuse before whose eyes these copies
may fall, the better the author 1s satished. The more
widely it is cited and quoted by contemporary authors,
the more widely his reputation is extended. So long
as copies of his whole work are not multiplied, without
his license, his right 1s not 1nfringed. If the purchase
of a single copy of a work passed to the purchaser, a
right to multiply the same for his own profit, the
price set upon each copy would of necessity approxi-
mate to the value of the original manuscript of the
work 1tself, and thus the laws of copynght, by reg-
ulating duties, regulate also prices, and are bene-
ficial to mankind generally, by placing within
their access works of literature and art for their in-
struction and delectation, which without them must
of necessity be too costly for any but the wecalthiest
citizens.

23%7. Again, the laws of copyright, by securing to
the author the sole right of multiplying copies of his
work, are a benefit to mankind, since they preserve to
them the author’s sentiments and knowledge in thetr
purity. If the multiplication were in other hands,
there would be no security for the accuracy of such
multiplied copies. Since the reputation of the author
1S dearer to himself than to any one elsc, and since
upon the careful and scrupulous exactness of his pub-
lished writings his reputation depends, he will cer-
tainly sanction no imperfect or interpolated version or

copyright of his own work.
I.—12
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238. But why is this right to be limited, if right
at all? Why is it ours for twenty-one, or twenty-eight,
or thirty-five years, only? Perhaps, say the disap-
pointed authors, “ Before we published our work, it
vas ours perpetually. Now we have benefited man-
kind by communicating it to them, we are rewarded
by having our own bestowed upon us for an arbitrarily
prescribed and limited time.”

This may, and undoubtedly does seem a hardship.
But upon examination, we will find that, since the
only profit an author can secure from the labor of his
brain, is the profit which arises from the parting with its
possession,—from its dedication to the public,—it is
a benign law which ~nacts that, although he part with
it, he shail yet retain the profit which arises from it.

And, furthermore, we will find that it is only a fol-
lowing out of the principles which govern all property.
Supposing, for instance, that the owner of twelve lots
of land, in a certain neighborhood, conceive the idea
of donating one of them to the community for a pub-
ic building, or to a religious society for a church
edifice, in order that the improvement of the one lot
shall enhance the value of the eleven he still re-
tains. In this case he profits by the alienation and
dedication of his land, but he cannot, nor does he
expect to retain the twelfth lot, and give it away at
the saume time. And yet the owner of literary
property 1s enabled by the statutes of copyright
—we may almost assert—to give away and pro-
fit by the gift, and still to retain the possession
and the profits of that which he gives away.
Or, to make the analogy perfect, the lawyer or the
physician may publish works relating to his pro-
fession, and thereby enhance his own reputation and
consequent practice, just as the capitalist increases the
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value of what he has left by the loss of what he gives
away. Only in the latter case of the lawyer or phy-
sician, what he gives away he still retains. Moreover,
the shortest term for which a copyright is ever granted,
far exceeds (such is the mutabilty of all literary tastes)
the average life of a literary composition. The num-
ber of published works that survive their first copy-
rigcht, will be found to be exceedingly small.’

And lastly, while we see, everywhere, traces of the
public policy of nations to encourage atthorship,—not
only of thosc immortal productions which add to the
national lustre, and whose fame is a portion of the
national birthright, but those humbler productions of
well-directed labor, through whose elementary sim-
plicity lies the entrance to the whole realm of knowl-
edge,—there is no doubt but that the only means by
which the state can protect those to whom 1t owes
so much, is by means of this same limitation. True,
it might, instead, protect the author by pains and pen-
alties prescribed for his infringers, but states always
prefer to abridge, rather than to extend their penal
statutes, and it is hardly to be expected that they
should be increased in favor of an exclusive right.

Another reason also exists against a perpetuity to
the author, which is understood to have been suggested
by no less a statesman than Napoleon the Great.
IForemost in legal and political acumen, no less than
in arms, the Emperor did not neglect, while shaping the

" What is the ordinary course of the business of a great pub-
lishing house? A large proportion of the books they send
forth pass unnoticed, and hardly defray the paper and print.
What loads of unsaleable volumes encumber their warehouse!
What a2 world of expense do they incur for unproductive
advertising ! The success of the house depends on the very
few works of standard merit (perhaps one in forty) which
obtain extensive sale, and form a counterpoise to their ili-
starred brethren.—Supplement to Enc. Brit. Art. “ Copyright.”
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policy of a continent, to consider the private rights of
hissubjects. Heisreported as having declared “ que la
perpetuité de la propriété dans les familes des auteurs
aurait des incouvéniens, Une propriété littéraire cst
unc propriété incorporelle, qui se trouvant, dans la suite
des temps et par le cours des successions, divisée entre
une multitude d'individus, finirait, en quelque sort, par
ne plus ecxister pour personne; cas, comment un
grand nombre du propriétaires, souvent ¢éloignés les
uns des autres, et connaissent 3 peine, pouvraient-ils
s'entendre et contribues pour réimprimer 'ouvrage de
leur auteur commun? Cependant, s'ils n’y parviennent
pas, et queuz seuls aient le droit de le publier, les
meilleurs livres desparaitront insensibiblement de la
circulation,” “Il y aurait un autre inconvenient non
moins grave, Le progres des lumieres serait arrété,
puisqu’il ne serait plus permis, ni de commenter, ni
d’annoter des ouvrages: les gloses, les notes, les com-
mentairs ne pourraient, étre siparés d'un texte qu'on
naurait pas la liberté d'imprimer.

“ Dailleurs, un ouvrage a produit a l'auteur et a
ses heritiers tout le bénéfice qu'll, pouvent naturelle-
ment en attendre, lorsque le premier a en le droit
exclusif de le vendre pendant tout sa vie, et les autres
pendent les dix ans qu! suivent sa mort.

“ Cependant st 'on vent favariser davantage encore
la veuvre et les heritiers qu'on porte leur propriété i
vingt ans,” !

That 1s to say, if perpetual, a copyright might
come at last to be partitioned oftf among so many heirs
and representatives of a deceased author that a diffi-
culty might arise, among divers interests, to prevent its
publication at all, or its use, in case of an original

‘Lockré. ¢ Legislation civile de la France, t. ix. pp. 17,
t8, 19. Recnouard, Droits. D’Auteurs, tom. 1, p. 387.
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author, for the purpose of annotation and com-
ment.

To the encouragement of literature, the law owes its
own advancement and enlightenment. There neced be
no fear that it will not, in turn, protect and foster it.
Authors have always berm extremely tenacious of
what they have understood to be their “ common-law
richts;” yiclding with great reluctance to the con-
viction that a statute of copyright were more to their
intcrest, even though abbreviating the duration while
increasing the efficacy of their protcction.

239. Nor have the fraternity of authors looked at
all with favor upon the tax, in the shape of the con-
tributions to public libraries, which these statutes have
imposed. In America two copies, and in England
seven copies of the best edition (which in the case of
a costly work like Audupon’s “ Birds ¢f Amecrica,”
might, in the latter country, easily amount to a tax of
thousands of pounds), are required for a gratuity to
public 1nstitutions, and 1t is not strange that pro-
prictors should complain.! But, be that as it may,

i For an interesting account of the origin of this inipost in
favor of the libraries, see Maugham on Literary Property, p. 41,
49. Maugham bhandled the literary tax with no gentle hand.
“Such,” says he, “ was the origin of this impost, which, it has
been contended, is designed for the ‘encouragement of learn-
ing.” . . . . Itwas enacted not forthe encouragement of
learning ; not as a consideration for the privileges givea by
that act, which, though it recognized the titles to copies against
intruders {a property which the law of parliament had pre-
viously enforced, unalloyed by any such condition, was so far
from an act of bounty, that it has ever since been branded
with infamy for its usurpation of the free rights of the press),

but unquestionably for the purpose of furnishing the
ministers of state and the vice-chancellors of the universities
with means to put in force the despotic provisions of the act.

Maugham says that the claim for copies to the British Muse-
um and Sion College rests upon public grounds. But that those
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while the policy of states may differ as to the
measure of taxation, thc general right of taxation
remains undisputed, and the author, as well as cvery
other citizen, must contribute his per centum of the
value of his property to the revenuc of his govern-
ment. It 1s, if anything, an exception in his favor,
which is made in the favor of no other class of citizens,
that he is allowed to pay his tax in kind, instead of in
coln.

240. In the United Statcs, since the provision of
the constitution before cited, there have been cight!
different acts of congress on the subject of copyright.
These eight are now repealed by the further act of
July 8th, 1870, which, as amended in some few par-
ticulars by the act of June 18th, 1874, is the only
statute of copyright now in force in the United States.

The first act on the subject of copyright, as we have
seen, was passed in 17¢o.  The fiftecenth chapter of that
act (designed “for the encouragement of learning by
securing the copies of maps, charts, and books, to the

to the universities upon purely private grounds. “ This notable
plan tor the encouragcment of literature,’” says he, “ was com-
menced under Charles I. The pretensions of Oxford were
begun by that monarch, and increased by a decree of the star
chamber, and by agreement of Sir Thomas Boedley (founder of
the Bodletan library), with the Stationers’ Company. Henry
VIII. granted the pretension to Cambridge. And at the
unid>n of Great Britain with Ireland and Scotland, their
universities werc also empowered to demand copies.” Mr.
Maugham analyzes each of these rights, and comes to the con-
clusion that they are all, except possibly the first two, illegal
and oppressive.

" The acts of February 15, 1819, 3 U. S. Stat. at. L. ch.
19, p. 461 ; February 3, 1831, 4 U. 5. Stat. at L. ch. 16, p. 436;
June 30, 1834, 4 U, S. Stat. at L. ch. 157, p. 728; August 18,
1856, 11 U. S, Stat. at L. ch. 169, p. 138; February g, 1859, 11
U. S. Stat. at L. ch. 22, p. 380; February 18, 1861, 12 U. S.
Stat. at L. ch. 37, p. 130; March 3, 1865, 13 U. S. Stat. at L. ch.
120, p. 540; February 18,1867, 14 U. S. Stat. at L.ch. 43, p. 395.
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authors and proprictors of such copies”) fixed tliec term
of copyright at fourteen years, with a right of renewal
for fourtcen ycars more, if, at the expiration of the first
term the author were living, and a citizen of or resident
in the United States. This act was repealed by an
act passed in 1831, which, amended and cnlarged by
the subsequent acts of 1834, 1846, 1856, 18509, 1861,
1836, and 1867, continucd 1in force down to July,
1370, when an act was passed to revise, consolidate,
and amend thc statutes relating to copyrights and
patents, repealing the previous enactments on the
‘'subject.

The constitution ' gives to congress, as before stated,
“power to promote the progress of science and the
useful arts, by securing for limited times to authors
and nventors the ecxclusive right to their respective
writings and discoveries ; also to make all laws which
shall be necessary and proper for carrying into exe-
cution the foregoing powers.”

The power of congress under this article and
section, is limited to authors and inventors only, and
does not embrace mere introducers, who are neither
authors nor inventors® Though the clause will not be
construed to prevent the several states from exercising
the power of securing to introducers of uscful inven-
tions the exclusive benefit of such inventions for a
limited period.?

Nor does it take away from the states the power to
enlarge, wi'2h: their jurisdiction, the privilege, by ex-
tending f.i v, of the patent or monopoly beyond the
term allusvs.t Ly the acts of congress; nor operate as
an exclusiu.i: or all state legislation to aid and protect

"Art. 1, § 8.

* Livingston v. Van Ingen, 9 Johns. 560, £60, 582,
* 1d.
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the nghts obtain=d under the general government, if the
power 1s cxercised in harmony with, and in subordina-
tion to, the superior power of congress.’

‘Though a state cannot take away from an individ-
ual his patent, yet if an author or inventor, instead of
resorting to the act of congress, should apply to the
legislature of astate for an exclusive right to his pro-
drction, there is nothing to hinder a state granting it,
though the operation of the grant would be confined
to the limits of the state.

The power cof congress is only to ascertain and
define the rights of property in the invention ; it docs
not extend to regulating the use of it. This is ex-
clusively of local cognizance; such property, like
every other species, must be used and enjoyed within
each state, according to the laws of such state ;* though,
doubtless, the laws of any state granting exclusive
rights and privileges in respect to patents and inven-
tions, are inoperative against the laws of the United
States with which they come into collision! Though
if the author’s book or print contains matter injurious
to the public morals or peace, or if the inventor's
machine or other production will have a pernicious
eftect upor the public health or safety, a competent
authority remains with the states to restrain their
use.’

Such species of property is likewise subject to
taxation, and to the payment of debts, as other per-
sonal property.’

* Livingston v. Van Ingen, 9 Johns. 567, 581,
' Id. 581.

*id ’
* Gibbons v. Ogden, 9 Wheat. 186.

* See Chapter on Innocence, ante, vol. i.
° 1d. 582,
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241. The power of congress to legislate upon the
subject of patents and copyrights is plenary ; and as
there is no restraint upon its exercise, there can be no
limitation to the right to modify at pleasure the laws
respecting patents, so that they do not take away the
rights of property in existing patents.' It is no objec-
tion to the validity of these laws that they are retro-
spective In their operation? Congress may pass
an act which shall act retrospectively. Such an
act is not necessariiv unconstitutional.  Though
no state can impair the obligations of a contract,
this inhibition does not apply to the general govern-
ment.

242. Neither is the power of congress to pass
copyright laws exhausted or in any way affected by
their passage of such an act, for the purposcs of pass-
ing any other or further act or law upon the subject,’
but congress may continue to exercise the power in
any way it chooses, either by special acts or by a
general system,’ since one legislature has no power
by its acts to bind a subsequent legislature® But all
statutes and acts of congress bearing upon the subject
are statutes in pari materia, and are to be construed
together” Though a particular state cannot take away
from an individual the property given him by an act of
congress, and though the laws of such state are inoper-
ative as against the laws of the United States with
which they may come in collisicn;® yet if an author or

McClurg v. Kingsland, 1 How. 206.
Id. |
* Bloumer v. Stolley, 5 McLean, 165,
‘ Id.
* 1d.
*1d. )
' Bloomer v. McQuewan, 14 How. 549, 551.
* Gibbons v. Ogden, g Wheat. 186.
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inventor, instead of resorting to the act of congress,
should apply to the legislature of a particular state for
an cxclusive rnight to his production, there is nothing
to hinder that state granting it, though the operation
of such grant would be confined to the limits of the
state;' and the use of the property is exclusively of
local cognizance. Like all other property, it may be
used and enjoyed within cach state, according to the
laws of such state.

The act of congress of July 8th, 1870, which was
amended in some few formal particulars by the act of
June 18th, 1874, superseded and repealed all preced-
ing acts upon the subject.

These previous acts were eleven in number. The
act of May 31st, 1790, chapter 15 (repealed by the act
of § 14, 1831); the act of April 2gth, 1802, chapter 36
(repealed by the same act), and the various acts of
February 15th, 1819, chapter 19 ; February 3rd, 1801,
chapter 16; June 3oth, 1834, chapter 157; August
18th, 1856, chapter 16g; Kebruary sth, 1859, chapter
22 ; February 18th, 1861, chapter 37; March 3rd, 1865,
chapter 126; and I‘ebruary 18th, 1867, chapter 43.
All these statutes are printed in the appendix to this
treatise, however, as important to the student in trac-
Ing the history and the animus of the American Copy-
right Law.

243. The present copyright law of the United
States consists of a revision and substantial re-enact-
ment of the act of July 8, 18702 That act is entitled
“ An act to revise, consolidate, and amend the statutes
relating to patents and copyright,” and the sections
relating to copynght are twenty-five, beginning with

' Livingston v. Van Ingen, 9 Johns. 581.
*1d.

* Revised Statutes of the United States, § 4943, et seq.
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section eighty-fifth, and including scction one hundred
and ten.

By this law of July 8, 1870, as amended June
18th, 1874, the laws of the United States respecting
copyright were entirely revolutionized.

Among other things, it took from the United
States district courts all agency in the matter, and has
transferred the same to a burcau at Washington.

The new act placed all records having relation to
copyrights undcr the control of the librarian of con-
oress, and devolved upon him the duty heretofore im-
posed upon clerks of district courts. It provided that
he shall, for performing these duties, receive 84,000 per
annum. Heretofore the cost of the scrvice was noth-
ing to the United States.

It was provided by that act that “ any citizen of the
United States or resident therein, who shall be the
author, inventor, designer, or proprictor of any book,
map, chart, dramatic or musical composition, cngrav-
ing, cut, print, or photograph, or negative thercof or
of a painting, drawing, chromo, statue, statuary, and of
models or designs intended to be perfected as works
of the fine arts, and the ecxecutors, administrators,
or assigns,” may securc the sole liberty of prnnting,
reprinting, publishing, completing, copying, cxecuting,
hinishing, and vending the same, and, in casc of a dra-
matic composition, of publicly performing or repre-
senting it, and causing it to be performed or repre-
sented by others, and authors may reserve the right
to dramatize or translate their own works? This ex-
clusive privilege will be granted for twenty-eight
years from the day on which the title of such work is

' Sec. 8s.
* Sec. 86.
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recorded, und an cxtcnsion of fourteen years will be
granted if a sccond record be made within six mouths
of the cxpiration of the original right, and upon pubili-
cation 1n at least onc newspaper within two months
from the date of the rencwal for four weeks of a notice
of the re-record.! Copyrights so received are assign-
able, but, that any assignment may have validity, it
must be recorded with the libranan within sixty days
from 1its date’’

As to the manner of securing the right, the law
required that the author deposit in the mail a printed
copy of the title,addiesscd to the librarian of congress,
and within ten days of the publication of his work;
deposit in the post office two copies of his work,
the postmaster to receive such matter, it being
marked “copyright matter;” if required, to give a
rcceipt for it. He was then to forward it in the mail,
frec of expense, to the author, but this provision was
abrogated by certain of the postal® as well as the copy-
right laws, and copyright matter now forms no ex-
ception to the general rule that no official or other
matter be conveyed unstamped .through the mails,
Upon being recetved at Washington, the librarian was
to record the title, and if the party transmitting it so
desires, to furnish him with evidence of such record!

For recording and certifying any instrument of
writing for the assignment of a copyright, the librarian
of congress was, by that act, entitled to receive from
the persons to whom the service 1s rendered, the sum
of onc dollar, and for every copy of an assignment,
one dollar ; such fees tc cover, in either case, a certi-

* Secs. 87, 88.

* Sec. 8g.

* Sec. go.

' See post, p. 260 (n),
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ficate of the record, undcr scal of the librarian of
congress, and to be paid into the treasury of the
United States.!

Notice that a work 1s copyrighted was to be given
in each 1ssue, and ten days after publication, two com-
plete printed copies of the best edition to be forwarded
to the librarian, under penalty of twenty-five dollars.

For the publication of any work not copyrighted
that it 1s so copyrighted, a penalty of onc hundred
dollars was to be imposed, and violation of a copyright
was to forfeit all copies made, and such damages as
might be recovered at law. Wrongful representation
of a dramatic composition entitled to a recovery of not
less than one hundred dollars for the first represen-
tation, and fifty dollars for each subsequent one ; if one
without consent publish the manuscript of another, he
might be held accountable in damages ; actions for
a violation of copyright to be commenced within two
years after the cause of action accrued. In such
actions the defendant to plead the general issue, and
oive the special matter in evidence under it. And, of
such actions, jurisdiction is given to the United States
courts, which may enjoin violations of the rights of
authors under the law, and, in ali cases where there is
a recovery for a violation, forfeiture, or penalty, full
costs are to be allowed.

244. Section eighty-fifth (4948%) provided that all

' Amendment of June. 18, 1874, section 2; by the law of
1870, section gz, the fees to be paid for these services were fifty
cents for recording, and for a copy under seal of the recorded
title, fifty cents, for recording an assigement of a copyright
fifteen cents for each one hundred words, and for every copy
ol such assignment furnished, ten cents for each one hundred
words, the proceeds to be accounted for to the treasury.

* The figures in brackets in the text refer to the present
Revised Statutes of the Uuited States.—Revision of 1373~74.
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records and other things relating to copyrights,and re-
quired by law to be preserved, shall be under the control
of the librarian of congress, and removed to his office
from the office of the clerks of the various judicial
districts, where the same were previously performable,
all formal steps necessary to secure the protection of
theact! These provisions are, it seems, directory ° only,
and not mandatory. . '

Copyrights recorded prior to July eighth, 1870, in
the district clerk’s office, do not require re-entry at
Washington. But one copy of each book, or other
article or thing copyrighted since March fourth, 1865,
and up to July eighth, 1870, 1s required to be deposited
in the library of congress, if not already so deposited,
and without such deposit, the copyright is void by law.?

245. Section eighty-sixth (4952) enumerates the
subject-matter in which copyright may be granted.
It provides “that any citizen of the United States, or
resident therein, who shall be the author, inventor,
designer, or proprietor® of any book, map, chart, dra-
matic or musical composition, engraving, cut, print, or
photograph, or negative thereof, or of a painting, draw-
ing, chromo, statue, statuary, and of models and
designs intended to be perfected as works of the fine
arts, and his executors,administrators, or assigns, shall,
upon complying with the provisions of this act, have
the sole liberty of printing, reprinting, publishing
completing, copying, executing, finishing, and vending
the same; and in the case of a'dramatic composition,
of publicly performing or representing it,or causing it
- ' Act of February 5, 1859, ch. 22, § 8. And consult acts of
February 3, 1831, ch. 16, § 1; August 18, 1856, ch, 169, § 1;

March 3, 1865, ch. 126, § 1.
' 2 Kent Com. 378 (note).

°13 U. S. Stats. 540.
¢ Carey v. Collier, 56 Niles Reg. 262,
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to be performed or represented by others; and authors
may reser' ¢ the right to dramatize, or to translate
their own works.”

This section confers copyright only on those who
are citizens of the United States, or resident thercin!
The word “ resident ” has been interpreted to require
that the application for a copyright must in all cases
be accompanied by a distinct and accurate statement
of the name of the person copyrnghting,;’ and his char-
acter, whether author, inventor, designer, or proprietor,
but no affidavit or formal petition is required. A per-
son, to be entitled to copyright as a “resident ” under
tihe corresponding sections of previous copyright laws,
and, by inference, under the present, must be a
permanent resident of this country. One temporarily
residing here, it seems, even though he has declared
his intention of becoming a citizen, cannot take or
hold a copyright? This was the ruling of Betts, J., in
1839, but it is possible that a more liberal rule might
obtain now. In a case twenty years later! Cad-
wallader, J. added to this staiement of those who
might obtain copyright, “ and proprietors under deriva-
tious of title from such authors,” but qualified this by
continuing, “ the assignee of a work composed by a non-
resident alien cannot obtain a copyright therefor,” and
this undoubtedly is the rule to-day, from which our
courts will not depart.

The legal assignee of the author may take out the

' The illiberality of the rule, which requires permanent
residence in order to entitle to copyright, contrasts very dis-
advantageously with the rule of our (7. ¢., the English) law on
the subject, as laid down in the cases of Jeffreys v. Boosey
and Low v. Routledge.—Shortt L. Lit. p. 244.

' See this chapter, post, practical directions for taking out
copyrights.

-arey v. Collier, 26 Niles Reg. 262.
Keane v. Wheatley, g Am. Law Reg. 45.



192 LAW OF LITERATURE. [Ci1. 11.

copyright, and it will make wo difference whether
he holds 1t as trustee for the benefit of another or
not.'

The words “author,” “inventor,” or “ designer,” are
meant to imply and cover the various definitions of
primary and secondary authorship heretofore discussed
in the chapter on originality? *“The phrase design,”
saild Washington, J.,’ “when used as a term of art means
the giving of a visible form to the conceptions of the
mind, or, in other words, to the invention.” This
was decided upon interpreting the word “design,” 1n
the first section of the act of 1831, and the deriva-
tive “designer,’ first appears as applied generally to
any form of copyrightable matter, in the present act
of 1870.

246. A “design,’ as signifying “any new and origi-
nal design for a manufacture, bust, statue, alto-relicvo,
or bas-relief, or for the printing of woolen, silk, cotton,
or other fabric, any new and original 1mpression,
ormament, pattern, print, or picture, to be printed,
painted, cast, or otherwise placed on or worked into
any article of manufacture; or any new, useful, and
original shape or configuration of any article of manu-
facture, the same not having been known or used by
others before his invention or production thereof, or
patented or described in any printcd publication, may,
upon payment of the duty required by law, and other
due proceedings had, the same as in cases of inven-
tions or discoveries, obtain a patent therefor.

Up to the year 1870 the only provision for such
productions of skill and intellectual labor was by copy-
righting them ; the acts of 1870, in the portion thereof

»

' Little v. Gould, 2 Blatchf. 3066,
* Binns v. Woodruff, 4 Wash. 52.
' Id.
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relating exclusively to patents, made a matter for
entry in the patent office.

In the registration of designs which must now be
made in the patent office, the originality of design will
be more carefully examined into, if anything, than
the originality of either a patented or a copyrighted
work,

[t has been held that the English act for the pro-
tection of designs does not extend to designs which
have reference to a purpose of utility through the com-
bination of parts, independently of their shape and con-
figuration? Thus, where the design was for a ventilator,
consisting of a thin metallic frame occupying the place
of one of the panes of the upper sash of a window,
containing a whole pane and a half of glass, the one
within the other, so as to appear, when the ventilator
was closed, to be one single pane; the frame being
hinged at the top, so as to open by means of a straight
screw, the head of which formed a pulley, over which
were passed cords for the purpose of turning it, and
so of either opening or shutting the ventilating pane;
the half pane of glass being fixed in the lower por-
tion of the frame, in which the ventilating frame
moved, in order to prevent a downright draught of
cold air; and the registration of the design stated
that the part or parts of the design which were not
new or original were “all the parts taken per se, and
apart from the purposes thereof,” and that what was
claimed as new was “the general configuration and
combination of the parts;” it was held by the court of

' “An act to revise, consolidate and amend the statutes re-
lating to pateats und copyrights.” July 8, 1870, § 71, ¢ seg.
Revision of 1873~74, § 1.

* Reg. v. Russell, 16 Q. B. 810; 20 L. J. 1773 M. G, 15 Jur,
173
13
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Queen’s Bench that the design was not for “ the shape
or configuration ” of an article of manufacture within
the act, and was, therefore, not the subject of registra-
tion. “ It appears to me,” said the court, “ that this
invention is not within the meaning of the statute.
It is a skillful combination of means for producing an
end. But the statute applies only to shape or config-
uration; and, in producing the end which is here
attained, shape and configuration are immaterial. The
ficure of the pane in the drawing is an oblong rect-
angle ; a square or a circular pane would produce the
same result., The screw 1s straight; a crooked screw
would produce the result equally well, perhaps better.”
“Combination” “1is not ‘shape’] What the general
meaning of ‘ configuration’ 1s,I cannot exactly de-
fine; but the word, must, I think, have been used by
the legislature to denote some relation to shape visi-
ble to the eye. Here there is nothing peculiar in the
shape ; all depends upon the way in which the parts
are put together ; that 1s, as has been rightly said, upon
the general combination,”?

These designs, although provided for by acts of
congress relating to patents, seem, as being works of
art and of intellectual labor with pen and pencil, to
come logically under the same head as the other pro-
ductions of which this volume treats. And such has
always been their disposition in England, where
designs have invarmably been the subjects of - copy-
richt?

‘Reg. v. Russell, 16 Q. B. 810; 20 L. J. 177; M. C. 15
Jur. 773.

*The older acts of parliament (27 Geo. 3, c. 38; 29 Id.
c.19; 34 Id. c. 23; and 2 & 3 Vict. c. 13), dealing with the
copyright in designs, have been repealed by the act of 5 & 6

Vict. c. 100, (¢) which, amended by subsequent acts (6 & 7 .
Vict. ¢. 65; 13 & 14 Id. c. 104; 21 & 22 Id. c. j0; and 24 & 25



CH. I1.] OF THE STATUTES, &C. 195

The protection of a design by registering it in the
Patent Office, was authorized by the statute of August
twenty-ninth, 1842, and of March second, 1861,
previous to the act now referred to® It is to be
noticed that the understanding of the term “designs,”
under the Umted States acts, differs substantially
from the Enghlish 1dea, as set forth in the case just
cited. The 1dea, with us, seems to be that a design
means an ornamental design; a useful design being
rather, in the nature of a specification or. contrivance
for a machine or process patentable under other pro-
visions and acts of congress. “The material upon
which the design or configuration is imprinted, or of
which it 1s moulded, will not enter into the patent of
a ‘design.’ If the shape be old, it cannot become a
new ‘ design’ by being expressed in new maternal, or
if it be new,.it will be patentable, although expressed
in old material! It is the appearance to the eye that
constitutes, mainly, if not entirely, the contribution to

Id. c. 73) is now the governing statute on this branch of the law
relating to copyright.

Before 2 & 3 Vict. c. 13, copyright in designs existed only
in the case of linens, cottons, calicoes, and muslins. That act
(§ 3) extended the copyright to fabrics composed of wonl, silk,
or hair, and to mixed fabrics composed of any two or more of
the following materials—linen, cotton, wool, silk, or hair.

Copyright in designs is of a twofold character: (1) copy-
right in the application of designs for ornament; and (2)
copyright in the application of designs to some purpose of
utility. The latter kind of copyright owes its origin to the
stat. 6 & 7 Vict. c. 65.-—Shortt, L. Lit. p. 602.

"sth U. S. Stat. at L. p. 543, § 3.

*12 Id. ch. 37, p. 130, § 11.

'U. S. Rev. Stats. Revision of 1873-74, p. 962, 88 4929,

|933'

G. H. Sellers, Id. June 8, 1870, p. 58; W. L. Tyler, Id. April

27, 1871, p. 106 ; Gorham Manufacturing Co. v. White, 14
Wall. ¢11.
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the public which the law deems worthy of recom-
pense; and identity of appearance, or sameness of
effect upon the eye, 1s the main test of substantial
identity of design! In treating of these patents for
designs, the term “useful,” means an adaptation “ pro-
ducing pleasant emotions.”* It is, therefore, to be
considered as settled that these design patent acts are
intended to give encouragement to the decorative
arts ;° as independent of the other acts which protect
all other contrivances and in no sense included 1n
them or derogatory thereof.

It will be noticed that, while the English construc-
tion of the word design practically admlts a copyright
of matter, which when reduced to the actual physical
expression or contrivance would be patentable, our
own construction allows the patenting of matter
whiclk: might, under certain forms, be copyrightable.

24%7. An Amernican author living abroad, but pub-
lishing here, will also be entitled te copyright, and
this is also, with regard to English subjects, the effect

' Id.

* Per Commissioner Leggett, in re Parkinson, Com. Dec.
1371, p. 251 ; and see Wooster v. Crane.

* Fisher, P. C. 583; Gorham Manufacturing Co. v. White,
14 Wall. s11.  As to the patenting of designs and their val-
idity, see further, Root v. Ball, 4 McLean, 177; Booth v. Gar-
elly, 1 Blatchf. 277; Clark v. Bonsfield, 10 Wallace, 133;
Wooster v. Crane, 2 Fisher's Patent Cases, 583; Gorham

M'f'g. Co. v. White, 7 Blatenf. 513 (reversed U. S. Supreine
Court, December Term, 1871, 14 Wall. g11); Collender v.
Gnﬁith 11 Blatchf. 212; Higgins v. Sparkman, 1 Blatch. 205 :
Israel C. May, Commlssmners Decisions, 1870, p. 14; W. N.
Bartholomew, Id. 1869, p. 103; Jason Crane, Id. 1869, p. 7;
B. L. Solowon, Id. 1869, p. 49; Stuart & Bridge, Id. 1870, p.
t5; Geo. H. Sellérs, Id. 1870, p. 58; William King, Id. 1870,
p. 109; E. W. Sperry, Id. 1870, p. 139; E. R. Fenno, Id. 1871,
p. 52; W. L. Tyler, Id. 1870, p. 106; Phillip Weinberg, Id.
1871,p 244 P.C. Parkinson, Id. 1871, p.251; W. N. Barthol-
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of the English statutes! If, however, the native
author have previously published abroad, he can ob-
tain no copyright at home, by the English law.;? and
probabhly by our own.

Any alien friend residing in the country under
whose laws he copyrights, 1s entitled to their protec-
tion?® in his enjoyment of his innocent and original

omew, Id. 1871, p. 298; William Whyte, Id. 1871, p. 304; J.
D. Diffenderfer, Official Gazette, U. S. Patent Office, vol. 2,
p. 57; T. B. Doolittle, Id. p. 275 ; H. W. Collender, Id. p. 360,
vol. 3, pp. 91, 267; T. B. Oglesbv, Id. vol. 3, p. 211; L. W,
Fairchild, Id. p. 323; Alois Kohler, Id. vol. 4, p. 53; F. G. &
W. F. Niedringhaus, Id. vol. 7, p. 171; Union Super. Collar
Co. v. Leland, Id. vol. 7, p. 221; Henry W. Gould, Id. vol. s,
p. 121 ; Simonds on Design Patents, p. 173.

' Stats. 5 & 6 Vict. c. 45; 7 & 8 1d. c. 12, § 19.

* Cocks v. Purday, 5 C. B. 86o; Jeffreys v. Boosey, 4 H. L.
Cas. 877; D’Almaine v. Boosey, 1 Y. & C. 288; Bentley v.
Foster, ro Sim. 329; Clementi v. Walker, 2 B. & Cr. 861;
Chappel v. Purday, 4 Y. & Cal. 495: Boosey v. Purday, 4
Exch. 145 ; Boosey v. Davidson, 13 O. B. 257; Delondre v.
Shaw, 2 Sim. 240 ; Ollendorf v. Black, 4 De . & S. 209; Pisani
v. Lawson, 6 Bing. N. C. go; Routledge v. Low, L.. Rep. 3 H.
L. Cas. :o0; 18 L.T. N.S.874; 37 L.J. 454, ch.; Low v.
Routledge, 35 L. J. 114, ch.; 13 L. T. N. S. 421; Bouci-
cault v. Delafield, 1t H. & M. 597; 9 L. T. N. S. 709; 33 L. J.
38, ch.

* A natural born British subject beforc the Naturalization
Act (33 Vict. c. 14) was held to carry his allegiance with him
throughout the world, and no change of circumstance, time,
or place could free him from it (Calvin’s Case, 7 Rep. 66).
An English author, therefore, mi~ht reside abroad, and yet
have his right as an English author upon publication here
Residence abroad could not releasec him from his natural
allegiance, and therefore he carried with him also the natura)
rights of a subject of England wherever he went (Jeffreys v.
Boosey, 4 H. L. Cas. 977). Besides this natural and perpetual
allegiance, our law also recognizes a local or temporary
allegiance which is due from every alien or stranger born fo
so long a time as he continues within the sovereign’s domin.
lon and protection (Calvia’s Case, ubi supra), and which he
ccases to owe as soon as he transfers himself from this king-
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work, published in such country during his residence
therein. As to whether an alien friend, not residing in

the country whose laws he invokes, the question arising
is more difficult.

The burden of authority seems to be that an alien
may acquire personal rights, and maintain personal
actions in respect of injuries done to him, though he
cannot maintain real actions, and that a foreigner
resident abroad may acquire copyright in a work first
published by him as author or as author’s assignee,

though residing abroad at the time that the work was
first published.

In the English case of Bentley v. Ioster;? the
court said (Shadweli, V.C.) that “if an alien friend
wrote a book, whether abroad or in this country, and
cave the British public the advantage of his industry
and knowledge, by first publishing the work here, he
was entitled to the protection of the laws relating to
copyright in this country.”® But in the later casc

dam to another (2 Steph. Black, 418). An alien friend tem-
porarily residing here and conscquently owing a temperary
allegiance, is entitled to copyright in any work which he pub-
lishes here whilst so temporarily residing, however short his
period of residence may be.

' Cocks v. Purday, 5 C. B. 86o.

* 10 Sim. 329.

*And in Chappell v. Purday (4 Y. & Col. 495), Lord
Abinger, C.B., had declared himself of opinion that a for-
eigner, who is the author of a work unpublished abroad,
might communicate his right of property therein to a British
subject, at least for the period prescribed by the statute of
Anne. Another decision in favor of the doctrine that a for-
eigner, though resident abroad at the time of the publication,
may bhave copyright in this country if the first publication
takes place here, was pronounced by the court of Queen’s
Bench in Boosey v. Davidson (13 Q. B. 257), where an action
was brought for infringement of copyright in certain operatic
airs composed by a foreigner and alleged to have been first
printed and published in England.
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of Boosey v. Purday,' the court of exchequer refused
to hold the same rule in the case of a plaintiff who
was the assignee of certain airs of an opera which
one Signor Ricordi had purchased from the composer
Bellini, where action was brought for an infringe-
ment by the defendant of the plaintifi’s copyright in
the dramatic airs. That court held that a foreign
author residing abroad, who composcs a work abroad,
and sends it to Great Britain, where it is first pub-
lished under his authority, acquires no copyright
therein ; neither does a British subjcct to whom such

work 1s assigned by the foreign author.®

248. Thelaw on the subject of the copyright of for-
eigners, which these conflicting decisions had left in
considerable doubt, appeared to be finally determined
by the house of lords 1n the case of Jeflreys v. Boosey,
after all the judges had been called on to deliver
their opinions. The facts of the case were as follows :
Bellini, the celevrated musical composer, an alien

' 4 Exch. 145.

* Pollock, C.B,, in delivering the judgment of the court,
said, “ We perfectly concur with the court of common pleas,
that a foreigner in amity with this country may sue for the
infringement of any of his rights, a point which he never
doubted ; but we thought it clear that a foreigner had no copy-
right in England by the common law, and that his right must
depend wholly upon the construction of the statutes, and if
they did not give it to him he could have no right at all.
And, with respect to the construction of the statutes, we
thought, if there were no binding authorities to the contrary,
that the legislature did not mean to confer a copyright on any
but British subjects. . . . . Ouropinion is that the legis-
lature must be considered prima facie to mean to legislate for
its own subjects only, in some sense of that term, which
would include subjects by birth or residence, being authors,
and the context or subject-matter of the statutes does
not call upon us to put a different construction upon them.,"”
Vid. also Ollendorf v. Black, 4 DeG. & S. 20q9.
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friend, composed, while hving at Milan, an operatic
work “ Lla Sonnambula,” in which, by the laws therc
in force, he had a certain copyright. He there,on the
tgth of February, 1831, by an instrument in writing,
bearing date on that day, made an assignment of that
copyright to Giovanni Ricordi, which assignment was
valid by the laws there in force. Ricord: afterwards
came to this country, and on the gth of June, 1831,
by deed assigned, for valuable consideration, the copy-
right in the said work to Boosey, his executors,
administrators, and assigns, but for publication in the
United Kingdom only. Boosey printed and published
the work in this country before any publication
abroad. Then Jeffreys, without any license from
Boosey, printed and published the same work in this
country. Boosey brought an action against Jeffreys
for the infringement of his copyright, and the action
was tried before Rolfe, B: (subsequently Lord Cran-
worth), who directed the jury, in accordance with the
decision in Boosey v. Purday, to find a verdict for the
defendant Jeffreys. The matter came, on bill of ex-
c¢eptions, before the court of exchequer chamber.
That tribunal pronounced thé direction giveri by the
judge at the trial, to be wrong. A writ of error was
then brought in the House of Lords, where the ques-
tioni was fully and at great length argued, the House
finally reversing the decision appealed from and
upholding the doctrine of the judge who originally
heard the case, that to entitle a foreigner to the copy-
right in any work first published by him in this coun-
try, he must be actually resident here at the time of
the publication of such work, and consequently that
fi0 assignment by a foreigner, not resident here at the
time of publication, can vest in a British subject a
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copyright in the work of the foreigner published here
by that British subject.

' “ It may be assumed,” said Lord Cranworth, C., “that on the
facts thus proved, the right of Bellini, the author (if any), had
been eftectually transferred to Boosey, the defendant in error;
and thus the important question arose, wheiher Bellini had by
our law a copyright which he could transfer through Ricordi
to Boosey, so as to entitle the latter to the protection of our
laws? . . . . In the first place, it is proper to bear in
mind that the right now in question—namely, the copy-
right claimed by the defendant in crror (Boosey)—is not the
right to publish or to abstain from publishing a work not yet
published at all, but the exclusive right of multiplying copies
of a work already published, and first published by the defend-
ant in error (Boosey) in this country. Copyright thus defined,
1If not the creature, as I believe it to be, of our statute law, is
now entirely regulated by it.and, therefore, in determining its
limits, we must look exclusively to the statutes on which it
depends. . . . The substantial question is whether under
the term ¢ author’ (in 8 Anne, c. 19) we are to understand the
legislature as referring to British authors only, or to have con-
templated all authors of every nation. My opinion is that
the statute must be construed as referring to British authors
only. Prima facie, the legislature of this country must be
taken to make laws for its own subjects exclusively, and
where, as in the statute now under consideration, an exclusive
privilege is given to a particular class at the expense of the
rest of Her Majesty’s subjects, the cbject of giving that priv-
ilege must be taken to have been a national object, and the
privileged class to be confined to a portion of that community,
tor the general advantage of which the enactment was made.
When I say that the legislature must, prima facie, be taken to
legislate only fer its own subjects, I must be taken to include
under the word ¢ subjects,’ all persons who are within the
queen’s dominions, and who thus owe to her a temporary
allegiance. 1 do not doubt but that a foreigner resident here,
and composing and publishing a book here, is an author
within the meaning of the statute—he is within its words and
spirit. . . . . Copyright, defited to mean the exclusive
right of multiplying copies, com:~ences at the instant of pub-
lication ; and if the author is at that time in England, and
while here he first prints and publishes his work, heis, I ap-
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249. Ii thc author reside anywhere in the British
dominions, he can have a copyright in Ingland.
Accordingly it was held by the court of appcals in

prechend, an author within the meaning of the statute, even
though he should have come here solely with a view to the
publication. . . . . DBut if at the tiine when copyright
commences by publication the forcign author is not in this
country, he is not, In my opinion, a person whose interests the
statute meant to protect. 1 do not forget the arg ament that from
this view of the law the apparent absurdity results, that a for-
cigner having composed a work at Calais, gains a British
copyright if he crosses to Dover, and there first publishes it,
whereas he would have no copyright it he should send it to
an agent to publish for him. I own that this docs not appear
to mc to involve any absurdity. It i1sonly oncamong the thou-
sand instances that happen, not only in law, but in all the daily
occurrences of life, showing that whenever it 1s necessary to
draw a line, cases bordering closely on cither side of it are so
near to cach other, that it i1s difficult to imagine them as belong-
Ing to separate classes; and yct our reason tells us they are as
completely distinct as it they were immeasurably removed
from cach other. . . . . If the object of the cnactment
was to give, at the expense of British subjects, a premium to
those who labored, no matter where, 1n the cause of literature,
[ see no adequate reason for the exception, which it is admitted
on all hands we must 1atroduce, against those who not only
compose, but first publish abread. If we are to read the stat-
ute as meaning by the word ‘author’to include ‘forecign
authors living and composing abroad,” why are we not to put
a similar extended construction on the words ¢first pub-
lished?” And yet no onc centends for such an extended use
of these latter words. Some stress was laid on the supposed
analogy between copyright and the right of a patentec for a
new invention; but the distinction is obvious. The crown, at
common law had, or assumed to have, a right of granting to
any one, whether native or forcigner, a monopoly for any par-

' The words “ British dominions™ are defined by 5 & 5
Vict. c. 45, § 2, to mean and include all parts of the United
Kingdom of Great Britain and Ireland, the islands of Jerscy
and Guernscey, all parts ot the East and West Indies, and all
the colonies, scttlements, and possessions of the crown, which
now are or hereafter may be acquired.—Shortt, L. Lit. p. 33.
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chancery, in the casc of Low v. Routledge,! that an
alicn fricnd (a native of thc United States of Amer-
ica) could, by a temporary residence in Canada at the

ticular manufacture. This was claimed as a branch of the
royal prerogative, and all which the statute (21 Jac. 1, c. 3,
§ 6), did was to confine its exercise within certain prescribed
limits; but it left the persons to whom it might extend un-
touched. The analogzy, if pursued to its full extent, would
tend to show that first publication abroad ought not to inter-
fere with an author’s right in this country. For certainly it is
no objection to a patent that the subject of it has been in
public usc in a tereign country. . . . . My opinion is
founded on the general doctrine, that a British statute must
prima facie be understood to legislate for British subjects only,
and that there are no special circumstances in the statute of
Anne, relating to authors, leading to thc notion that a more
cxtended range was meant to be given to its enactments.”
The rcasons assigned by Lord Brougham were of a similar
nature. Lord St. Leonards, in the course ot his judgment,
sald, “ 1 venture to submit to your lordships that it is quite
clear, as an abstract proposition, that an act of parliament of
this country, having within its view a municipal operation—
having, as in this particular case, a territorial operation, and
being therefore limited to the kingdom——cannot be considered
to provide for foreigners, except as both statute and commom
law do provide for forecigners when they become resident here,
and owce at least a temporary allegiance to the sovereign, and
thercby acquire rights just as other persons do; not because
they are forcigners, but because, being here, they are here en-
titled, in so far as they do not break in upon certain rules, to
the general benefit of the law {for the protection of their
property, 1n the same way as if they were natural-born sub-
jects. . . . . It has been decided, and it is no longer to
be disputed, nor is it attempted to be disputed, that the first
publication must take place here; but that is only by implica-
tion from the provisions in the act of parliament. Well,
then, if the first publication must take place here, must the
printing likewise take place here? There is no such actual
provision : it is not said so, but I apprehend it is implied; I
think it is clearly implied from the provisions of the act, that

'35 L. J. 114, ch. ; 13 L. T. N. S. g421; 2id. also Low v.
Ward, post, p. 204 .
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time of publication in England, acquire a Britisi
copyright in the work published here. In that casc it
was agreed between the plaintiffs and an American
authoress, from whom they had purchased the manu-
script of a book written by her, that she should go to
Montreal and reside there till after the publication of
the work in England by the plaintiffs. She resided
at Montreal from the 1gth of May, 1864, till after the
4th of June, 1864, when the book was published for
the first time by the Messrs. Low, in London An
injunction was granted to restrain the defendants from

the printing must take place here. . . . . If itisclearas
I apprehend it to be, that, in the first place, a book which is a
foreign composition must be first published here, and sec-
ondly, that it must be printed here; would it not necessarily
and naturally follow that the man himself should be here to
superintend that publication. Is it not a natural inference
from the act ot parliament, which does not expressly provide
for either of the foregoing conditions, that it implies that the
man shall be here to superintend his publication, seeing that
it shall not only be first published here, but that it shall also
be printed here? Nothing could be further from the inten-
tion of the legislature at the time that this act of parliament
was passed thar that a foreigner should be enabled to 1mport
hooks printed abroad; but unless you put that construc.. mn
upon the act of parliament, he would have been able to 1m-
port books printed abroad, and bringing them here, to havea
copyright in their publication. That would plainly be directly
contrary to the intention of the legislature. I think, there-
fore, that gives us an easy means of interposition as to the
meaning of the statute, with regard to the residence of the
publisher. . . . . If thereis no common-law right, which,
in my opinion, there clearly is not, and if the statute does
not apply to foreigners, ¢ud foreigners (although I entirely, of
course, admit, that when a man owes a temporary allegiance,
he is entitled to the benefit of it) then there being no common-
law right, it would be a new right given by act of parliament,
and the foreigner must bring himself within the terms of that
act of parliament in order to enjoy it; and to do so, in my
apprehension, he must be able to predicate of himself that he
is a subject of these realms, at least for the time being.”
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publishing an edition of the same, which was affirmed
on appeal! Under the present international copyright
law of England, it 1s probable that an American au-
thor depositing his work in Irance, can procure a

' Lord Justice Turner observed: “It was said for the
defendants that the same word ¢ author,” which is contained in
this statute, was also contained i1n the statute of Anne, the first
copyright act, and that strong opinions were expressed by the
judges, and by the law lords in the house of lords, in the case
of Jeffreys v. Boosey, that the word ‘author’ in the statute of
Anne means an author resident in England at the time of
publication, and that the same construction ought to be given
to the word ‘author’ in the Stat. 5 & 6 Vict. c. 45, now under
our consideration. But there is no provision in the statute of
Anne that the statute shall extend to the colonies, and in the
statute we are now considering it is expressly so provided.”
It was also urged on behalf of the defendants that 5 & 6 Vict. c.
45, did not extend to colonies having legislatures of their own,
as Canada; but the lord justice held that the word “ colonies,’
in the absence of a context to control it, must extend to all
colonies. This decision was affirmed by the house of lords.
Vid. L. Rep. 3 Eng. & Tr. App. 10o0; 18 L. T. N. S.874; 37 L.
J. 454.

Even if a statute of the colony in which the alien resides
at the time of the publication of his work here, prevents an
alien acquiring a copyright in a work published by him in the
colony during his residence there, that would make no differ-
ence as to his title to copyright here. An alien has rights as
a subject of the crown whilst residing in one of its colonies,
as well as rights as a subject of the colony; and though his
civil rights within the colony depend upon the colonial laws,
his civil rights beyond the limit of the colony are independent
of those laws. “Every alien,” said Turner, L.J., in the case
last referred to, “coming into a British colony becomes tem-
porarily a subject of the crown, bound by, subject to, and
entitled to the benefit of, the laws which affect all British sub-
jects. He has obligations both within and beyond the colony
into which he comes. As to his rights within the colony, he
may well be bound by its laws; but as to his rights beyond
the colony he can not be affected by those laws, for the laws
of a colony can not extend beyond its territorial limits.”—
Shortt, L. Lit. p. 35.

As of peculiar interest, in the absence of an international
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copyright for his work in Great Britain. It would
be no obstacle to his obtaining such copyright in
France that he had formerly copyrighted here—for
French copyright appears to be allowed to works

copyright, to American authors, we append the report of Low
v. Ward, L. Rep.; 6 Eq. p. 418:

The case of Low v. Ward, came up on a motion for an in-
junction to restrain the defendants from printing, publishing
and selling, any copies of the book called “ The Guardian
Angel,” or any part thereof, other than and except copies
printed and published by plaintiffs.

“The Guardian Angel” was written by Professor Oliver
Wendell Holmes, of Boston, United States, and was brought
out by him 1in a serial form in the numbers of the “ Atlantic
Monthly,” a magazine published at Boston, commencing Jan-
uary, 1867, and terminating in December, 1867.

In March, 1867, Professor Holmes entered into an agree-
ment with the plaintiff’s firm of publishers, in Ludgate Hill,
to take the necessary steps for acquiring a British copyright
in “ The Guardian Angel,” it being agreed that the copyright
so acquired should be purchased by the plaintiffs. In pursu-
ance of this agreement, Professor Holmes, in October, 1867,
went to Montreal, in Canada, and was living there before and
at the time of the publication of “ The Guardian Angel” by
plaintiffs, in London, which took place on the 25th of Octo-
ber. The work was published complete in two volumes, price
16s., and on the same day a copy was delivered at the British
Museum, pursuant to 5 & 6 Vict. c. 45. At this date the
story wanted six chapters for completion in the “ Atlantic
Monthly.”

The defendants who are also publishers in Paternoster
Row. brought out an edition of “ The Guardian Angel,” in
one volume, price 2s. on the 27th of April, 1868. They stated,
in their affidavit, that they were ignorant of any claim te copy-
right for the work in this country, or of the publication of the
plaintiff 's edition, and that they had not seen a copy of plain-
tiff 's edition, when they (defendants) brought out their edition
which was a reprint, from the pages of “The Atlantic
Monthly,” in the numbers of which, from January to Decem-
ber, 1867, “The Guardian Angel” first appeared. Before
bringing out their edition, the defendants had searched the
register at Stationers’ Hall, which then contained no entry of
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already copyrighted in another country, while the inter-
nstional act above alluded to allows an English copy-

right in cases of all books copyrighted in France.

the work, The entry, it appeared, was not made until the
soth of June, 1863, and was in the following form :

TIME OF NAME OF THH NAME AND PLACE

NRING TITLE OF PUBLISHER AND OF ABODE OF THE n‘::';,l?'
Ej{ '1'1:'\' BOOK. I'LACH OF PROPR.ETOR OF THER PUBLIC ;rr: ON
‘ ' PUBLICATION, COP'YRIGHT, ’
June 3, “The | Samson l.ow, the | Dr, Oliver Wen- | October 25,
1868. Guardian elder, Samson | dell Holmes, now 1567.
Angel.” Low,the younger, | of the City of Bos-
and Edward 1 ton, Mass,, but at

Marston, Milton | the date of publi-

House, Ludgate | cation, residing at

Hii!, in the City { Montreal, in Can-
of L.ondon, ada,

L .

On the same day the following entry of the assignment to
them of the copyright, was made by plaintiff:

DATE OF TITLE OF ASSIGNER OF TIE ASSIGNEE OF THE
ENTRY, BOOK., COPYRIGHT, COYYRIGHT,
June 3, “The Dr. Oliver Wendell Sampson Low, the
1508. Guardian Holmes, now of the | elder, Sampson Low,
Angel.”’ City of Boston, Mass,, | the younger, and Ed-
U. S.. lately residing at | ward Marston, of Crown
Montreal, in Canada, Buildings, No. 188

Fleet Street, all in the
City of lL.ondon.

As soon as the defendant’s edition appeared, the plaintifis
wrote to complain, informing the defendants that they had
paid a large sum for the copyright, and calling upon them at
once to stop the sale of their edition, and to account to them
tor the profits.

The defendants in reply expressed their surprise at the as-
sertion of any claiin for copyright in this country, adding that
they had never seen the story in any other form than in “ The
Atlantic Monthly.”

Under these circumstances the bill was filed, and the plain-
tiffs now moved for an injunction.

Mr. Druce, Q.C., and Mr. Speed, in support of the motion
relied upon Low v. Routledge (Law Rep. ch. 1, 42; 3 H. L.
100), as showing that an alien, by residing temporarily in a
British colony, and during the time of such residence, pub-
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The rule on this subject, which, it secms to us,
would equally obtain in this country, was illustrated
in a case in the Scotch sessions, where a Scotch pub-

lishing in England a book of which he was the author, would
acquire a British copyright in the work.

Mr. Kay, O.C., and Mr. Westlake, for the detendants.

The piaintiffs are not entitled to copyright in “ The Guar-
dian Angel,” as the- essential condition of a first publication
in the United Kingdom nf the entire work, has not been com-
plied with, Copyright is incapable of division, and cannot be
claimed for a portion of a book only. As in the case of a
patent, the monopoly is granted as a recompense forthe benc-
fit conferred upon the public by the giving to the world, in a
complete form, a new and original work or invention; and
unless that benefit has been received by the public, the privi-
lege of the author or inventor cannot be sustained.

So, in this case, as only the last six chapters of *“ The Guar-
dian Angel” were first published in this country, the public
has not received the requisite consideration for granting
the author the right of exclusive publication. Even
assuming that copyright can be claimed in these last six
ehapters, the interest is too trifling for protection by interloc-
utory injunction. Again, it is the peculiar feature of copy-
right, that, though a monopoly, it disturbs no existing rights,
and takes nothing from anyone, and neither in law, policy nor
morals, can a copyright which infringes this condition be
maintained. But if Holmes, by going to Canada, could
acquire a copyright in the first thirty chapters of a work
already published by him in America, and consequently open
to the defendants, he would be depriving the defendants of
their existing right to publish those thirty chapters, and
consequently his claim to copyright must fail. In any case
Professor Holmes, by his culpable omission to give any
notice of his intention to acquire a British copyright by resi-
dence in Canada, and the plaintiffs, by not getting their
assignment registered until June, 1868, long after publica-
tion of the defendant’s edition, forfeited any right that they
might otherwise have had to relief. On these grounds the
motion must be refused. |

Sir G. M. Giffard, V.C.—I have not the slightest doubt
about this case. It is settled by Low v. Routledge, that an
American who chooses to go across the frontier into Canada,
agd then publishes his work in the United Kingdom, acquires
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lisher has brought out an edition of the works of Dr.
Channing, previously published here. Various slight
alterations and corrections were made, with the assist-
ance of Dr. Channing, for this cdition. And thec Scotch
publisher paid to Dr. Channing a sum of money “in
acknowledgment therefor, but not as the result of any
contract entered into. The court, however, held that
the publisher was not entitled to copyright the
edition, and could not, therctore, prevent another
from publishing it.”"

250. Where an author is unknown, the copyright
of a book belongs to i1ts publisher. In considering
the question whether there must be a known author,
by whose life and from whose dcath the statutory
period of copyright is to be determined, the obscrva-
tions of Lord Deas in the Scotch case of Maclean v.
Moody,’ in the year 1858, are deserving of attention.
In that case an argument was addressed to the court
agoinst tuc title of the claimants to copyright in a
shipping list called “ The Clyde Bill of Entry,” to the
tollowing effect ;—that the object of the statute 5 &

cxactly the same rights as if he had been a British subject.
The only ground on which this motion was resisted, was,
that there could not be copyright as to a part of a work only.
But there are numerous cases showing that, where the parts
of a work can be separated, there may be a copyright in any
distinct part of it. I may instance the cases of the last canto
of Lord Byron’s Childe Harold; Croker's Notes to Boswell’s
Life of Johnson, and of particular articles in Cyclopadias.
There is no analogy, in this respect, between a patent and the
casc of copyright, as it matters not whether the copyright is
for theentire work or for a part only. It was not, in my opin-
ton, incumbent upon Professor Holmes to give notice of his
Intention to claim copyright in this country, and I sce noth-
Ing to deprive plaintiffs ot their right to an injunction as to
the last six chapters of the work.
" Hedderwick v. Griffin, 3 Scotch Sess. Cas.* 2 Ser. 383,

* Cases in Scotch Court of Sessions, vol. 20, p. 1163,
,—14
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6 Vict, c. 45, was to encourage literary merit; that in-
tellectual labor constituting authorship is alone
thereby protected ; that there can be no authorship
without an author; that the claimants wcre not the
authors in the present case, nor did they name the
authors; that the life of the author affords the only
criterion the statute gives for measuring the endurance
of the pnvilege; and that without the statutory
means of measuring the privilege, the privilege itscif
cannot exist. Lord Deas said, “I am humbly of
opinion that this argument, although ingenious, is
unsound. The act does not confine the privilege to
works of literary merit, nor to cases in which there is
a known author, whose life shall afford a measure for
the endurance of the privilege. A person may find
a manuscript in his ancestor’s repositories, or get a
gift of it and publish it, and he may be entitled to
copyright, although he cannot tell who was the
author, or whether the author i1s living or dead. The
crown might, I presume, gect up a publication and be
entitled to copyright, and yet the crown never dics.

That the first publisher may have copyright
in the work, although he cannot point out the author,
appears to me implied in section sixteen of the statute,
which requires the defendant ‘if the nature of his
defense be that the plaintiff in such action was not
the author or fust publisher of the book ’ to give notice
of ‘the name of the person whom he alleges to nave
been the author or first publisher” 1 think it is here
assumed that thcre may be cases, in which, if the plain-
tiff be ¢ the first publisher’ he may be entitled to copy-
right, although no author has been or can be named
on either side. In all such cases it is obvious that the
endurance of the privilege can have no reference to
the author’s life, but must be for forty-two years after
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the first publication.”! The question as to the copy-
right of works posthumously published will be here-
after considered.

' With respect to the duration of copyright in books, the
English Statute (5 & 6 Vict. c. 45, § 3), enacts * that the copy-
right in every book which shall after the passing of this act be
published in the lifetime of its author shall endure for the
natural life of such author, and for the further term of seven
years, commencing at the time of his death, and shall be the
property of such author and his assigns: provided always,
that if the said term of seven ycars shall expire before the
end of forty-twe years from the first publication of such book, -
the copyright shall in that case endure for such period of
forty-two years; and that the copyright in every book which
shall be published arter the death of its author shall endure
for the term of forty-two years from the first publication
thercof, and shall be the property of the proprictor of the
author’s manuscript from which such book shall be first pub-
lished, and his assigns.”

In the case of books published before the passing of the
act (rst July, 1842), and in which copyright then subsisted,
section 4 enacts, “that the copyright which at the time of
passing this act shall subsist in any book heretofore pub-
lished (except as hereinafter mentioned) shall be extended and .
endure for the full term provided by this act in cases ot books
thereafter published, and shall be the property of the person
who at the time of passing of this act shall be the proprietor
of such copyright : provided always, that in all cases in which
such copyright shall belong in whole or in part to a publisher
or other person who shall have acquired it for other consid-
eration than that of natural love and affection, such copyright
shall not be extended by this act, but shall endure for the
term which shall subsist therein at the time of passing of this
act, and no longer, unless the author of such book, it he shall
be living, or the personal representative of such author, if
he shall be dead, and the proprietor of such copyright shall,
before the expiration of such term, consent and agree to
accept the benefits of this act in respect of such book, and
shall cause 2 minute of such consent in the form in that behalf
given in the schedule to this act annexed to be entered in the
book of registry hereinafter directed to be kept, in which case
such copyright shall endure for the full term by this act pro-
vided in cases of books to be published after the passing of
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251. There is not, in the United States, any casc
of which we are aware where the government claims
a copyright in any published work. In England the
crown and the universities are the owners of certain
exclusive copyrights, and entitled therein to the same
protection as individual owners of like property.
‘The only analogous right in this country 1s the right
of the people to the publication of all public docu-
ments, opinions of judges, &c.,, &c. A reporter can-
not have any copyright mn the written opinions of
the judges of a court, nor can the judges confer any
such nght on a reporter. Such decisions are the
property of the public, and anybody may print them.
Though it has been uniformly held that a reporter
may arrange and annotate them, and have a copyright
in such arrangement and preparation.

this act, and shall be the property of such person or persons
as in such minute shall be expressed.”

The copyright, then, in every book published during the
author's lifetime is to last, at least, for forty-two years from
the time of its first publication, and may last for any longer
period that may be covered by the duration of the author’s
life, with seven more years added. If the book is published
after his death, the copyright lasts for forty-two vears from
first publication. Copyrights subsisting at the time of :he
passing of the act are extended to the same limits, but not in
the case of assignees of the copyright for other considera-
tion than that of natural love and affection, unless with the
concurrence of the proprietor and author or his personal
representative, "

Though the act gives a meaning to the word “book,”
which includes dramatic and musical compositions, besides
reviews, serials, &c., we shall treat in this chapter only of
books commonly so called, and reserve for a separate treat-
ment the most important of the other prodnctions which the
word is used in the act to include.——Shortt, L. Lit. p. 70.

' Wheaton v. Peters, 8 Pet. 688 ; Little v. Gould, 2 Blatch.
170,
*1d. See post, chapter on Legal Reports.
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The publication of an official report under the
direction of congress, and for the benchit of the pub-
lic, is a dedication of 1t, and of what i1s contained 1n it
to the public, and anyone may reprint 1it.!

' Heine v. Appletons, 4 Blatch. 125; sce post, chapter
on Lcgal Reports.  The copyright claimed by the Eng-
lish crown extended to the English translation of the Bible,
the Book of Common Prayer. the Statutes, orders of the
Privy Council, and State Proclamations; also to Almanacs,
Lilly's Latin Grammar, the Yearbooks and reports of judi-
cial proccedings. The exclusive right of printing thesec was
held to be vested in the king; and he granted letters patent
authorizing others to print and publish them., Some pant of
this claim has now become obsolete, but a large part still
remains unquestioned, and has been recognized 1n various de-
cisions of courts, both of common law and cquity.

Blackstone rests the ciaim of the crown to copyright in
English translations of the Bible, on two grounds: that the
translation was made at the expense of the crown, and that
the sovereign is the head of the church. Lord Mansfield
regarded 1t as a mere right of property founded on the pur-
chase of the translation by the king 1n the time ot James I.
Lord Lyndhurst refers it to another constderation, namely,
the character of the duty (carrying with it a corresponding
prerogative) imposed on the sovereign as the chinf executive
officer of the government to superintend the publication of
the works upon which the established doctrines of religion are
founded, a duty extending to Scotland as well as England.
On whatever ground the claim rests, its validity secins now
beyond dispate, though the reporteu cases on the subject arc
between rival patentees, of whom neither would raise the
question of the validity of their patents as against the public
in general.  An Irish lord chancellor, indeed, in 1794, doubted
the right of the crown to grant a monopoly of this kind, and
held that a patentee claiming an exclusive right of printing
Bibles must establish his patent at law before he could have
an injunction in equity. But Lord Eldon, in 1802, granted an
Injunction to restrain the king’s printer in Scotland, who had
a patent for the sale of Bibles there, from printing or sclling
Bibles in England. And in 1828, the house of lords held that
the king’s printers in Scotland had, by virtue of their patent,
a right to prevent the importation from England by others
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252, What may be copyrighted under the sec-
tion we arc considering, has been already considered

of Bibles and other works contained in their patent (Manners
v. Blair, 3 Bligh, N. 8. 402).

The exclusive right of printing and publishing and sell-
ing copies of the Bible, New Testament, and Book of Com-
mon Prayer, is vested by letters patent of the 13 Eliz. in the
universities of Oxford and Cambridge, concurrently with the
quecn’s printer, and no one elsc may print or publish in Eng-
land any such copies, or sell in England any other copics ot
the said books than such as have been printed and published
by or for the universitics and the queen’s printer, or onc of
them (Universitics v. Richardson, 6 Ves. 689).

It seems to be agreced that the Bible may be printed by
others than thosc having the patent right, if it be accompanied
by bona fide notes (2 Ev, Stat. p. 19, note 11).

Therc 1s no crown copyright in the Hebrew Bible, the
Greek Testament, or the Septuagint. They are all common,
according to Lord Mansfield; and, said that lcarned judge, ¢ if
any man should turn the Psalms, or the writings of Solomon
or Job into verse, the king could not stop the printing or the
sale of such a work. It would be the author's work” (4 Burr.,
2405).

Nor has any attempt cver bcen made to prevent any per-
son from publishing a translation of one book, or of a part of
the Bible, from the original text, and enjoying a copyright in
his production.

The Bible patent of the queen’s printer for Scotland expired
in 1839. ‘lThe patent of the queen’s printer for England has
lately been rencwed during pleasure, notwithstanding the
rccommendation of a committee of the House of Commons
that the exclusive privilege of printing and publishing English
translations of the Bible should not be renewed.

The claim ot the crown to the exclusive pubiication of the
Book of Common Prayer is rested on similar grounds—the
duty and prerogative of the sovereign as head of the church
and as chief executive magistrate, to superintend the publica-
tion of books of divine service. In Manners v. Blair (3 Bligh,
N. S. 391) it was contended that as to the Book of Common
Prayer the king could not in Scotland confer the exclusive
right of printing it on his printer there, as the king was not
the supreme head of the Scotch church as he wa: »f the Eng-
lish; and the Scotch court from which the appeai was brought
to the House of Lords scems to have been of that opinion.
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in the chapter on Originality! The matter treated
of 1 that chapter, howcver, must be substantial.

I.ord Lyndhurst, however, in moving the judgment of the
IHousc ot Lords, rested the claim of the crown to copyright in
the prayer book as well as the Bible on the executive charac-
ter ot the sovercign—a character which he has equally in
Scotland and England; and the patent of the king's printer
in Scotland was held valid as to the Book of Common Prayer
as well as the translation of the Bible. It seems that down to
the 34th year of Henry VIIIL, the different books used in
divine service were not printed here, but were imported from
abroad, A patent was granted in that year for the sole print-
ing of such books, and in the first year of Elizabeth the
cxclusive right of printing books of divine service was in-
sertcd in the same patent with the right of printing the acts
of parliament, which had some time before been granted, and
from that time they were regularly enjoyed together by the
king's patentee. In 1781, in the casce of Eyre v. Carnan (cited
6 Bac. Abr. 500). an injunction was granted to restrain the
defendant from printing and publishing a form of prayer
which had been ordered to be read in all churches, And in
Manners v. Blair, before the Hceuse ot Lords in 182§, the
copyright of the crown was fully recognized.

The queen’s printer enjoys the sole right of printing and
publishing the Book of Common Prayer.

The claim of the crown, now obsolete, to the copyright in
Lilly’'s Latin Grammar, was founded on the alleged original
compilation and publication of the grammar at the king's
cxpense, independently ot any idea of prerogative.

\arious grounds for the claim of the crown, at onec time
asscrted, to copyright in almanacs have been alleged. In the
Stationers’ Company v. Seymour (1 Mod. 256) (Temp. Chas.
I1.), the right to grant the exclusive privilege of printing
almanacs was held to vest in the king; first, because an
almanac has no certain author, and, thercfore, by the rule of
our law, the sovercign had the property in it; sccondly, be-
causc the almanacs madc yearly arc but applications of the
general rules laid down in the almanac prefixed to the Book
of Common Prayer which regulates the movable feasts of the
church. And the addition of prognostications and other.
things that arc common in almanacs was held not to alter the
€ase, “any more than if a man should claim a property in

. -

" Antz, vol. i. p. 320.
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There can be no copyright of a mere plan or method
of a work, distinct from the work itself, any more

another man's copy, by reason of some inconsiderable addi-
tions of his own.”  Notwithstanding the decision in this cae,
the court of King's Bench in the case of the Stationers’ Com-
pany v. Partridee (10 Mod. 103), 1s strongly inclined against
the prerogative lltrht to the printine ot almanacs.  No jude-
ment, indeed, was given in that case, but it stnnd over, that
the court might see it they could make it hike the case ot the
Book of Common Prayer, and show that the right of the
crown had any foundation in property ; and it was never moved
afterwards.  The subject, however, received a positive deri-
sion adverse to the claim of the crown in the Stationers’ Com-
pany v. Carnan (z W. Bl 1004). That was a case sent from
the court of exchequer for the opinion of the court of commaon
pleas, and that court, atter hearing counsel on both stdes of
the question, certified their opiniton “ithat the crown had not
a prerogative or power to make such grant [of almanacs| 1o
the plaintiffs, exclusive of any other or others.” In conse-
quence of this, 1t was o ILlLd by 21 Geo. 3, ¢. 50,8 10, that
£ 500 a year should be paid to the universities of Oxtord and
Lan*:bndgc severally, out of the duty upon almanacs, as a
compensation for the annual sum of £ 1,000, for which they
had demised to the Stationers’ Company the privilege of
printing almanacs. In 1799, Lord North brought in a bill to
revest in the universities and the Stationers’ Company the ex-
clusive right of printing almanacs, but the bill was thrown
out in the House of Commons after Erskine had been heard
at the bar of the house against it.  No further assertion of the
richt of the crown appears to have been made smuz
With regard to nautical almanacs, section 2, of ¢ Geo. 4,
c. 66, enacts that “It shall and may be lawtul to fmd for the
I.ord High Admiral, or the Commissioncrs for executing the
oflice ot Lord High Admiral of the United Kingdom of
Great Britain and Ireland for the time Dbeing, to cause such
nautical almanacs or other useful table or tables which he or
they shall from time to time judge necessary and uscful,
order to facilitate the method of discovering the longitude nt
sea, to be constructed, printed, published and vended,
and that cvery person who, without the special license and
‘authority ot the Lord lerll Admiral or Commissioners for
executing the office of Lmd High Admiral aforesaid, for the
time bcnw to be signified under the hand of the Secretary of
the Admu.llt\. for tllc time being, shall print, publish, or
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than therc can be copyright of an abstract idea!
The words 1n which an 1dea 1s expressed are a subject

vend, or cause to be printed, published, or vended, any such
almanac or almanacs, or other table or tables, shall for every
copy of such almanac or table so printed, published, or vended,
forfeit and pay the sum ot twenty pounds, to be recovered,
with costs of suit, by any person to be authorized for that
purpose by the Lord thigh Admiral or Commissioners for
exccuting the office of Lord lhigh Admiral aforesaid (such
authority to be significd under the hand of the Scerctary of
the Admiralty as atoresaid), by action of debt, billy plaint, or
information, in any of llis Majesty’s Courts of Record at
Westminster; and that the proceeds of the said penalty, when
recovered, shall be paid and apphied to the use of the Royal
Hospital tor Scamen at Greenwich.”

A narrative of a voyage of discovery prepared under the
orders of the crown 1s the property of the crown ; but a pub-
lisher authorized to publish it by the secretary to the admir-
alty, the profits remaining at their disposition, was held by
Lord Chancellor Thurlow not entitled to restrain a stranger
from publishing it (Nicol v. Stockdale, 3 Swans. 657).

By 15 Geo. 3, ¢. 53, the universities of Oxford and Cam-
bridge, the four universitics in Scotland, and the colleges of
LEton, Westminster, and Winchester have granted to them for-
cver the sole liberty of printing and reprinting at their respec-
tive presses, all such books as had been before the year 1775,
or should thereafter at any time “be bequeathed or otherwise
given by the author or authors of the same respectively, or
the representatives of such author or authors, to or in trust
for the said universitics, or to or in trust for any college or
house of learning within the same, or to or in trust for the
sald four universities in Scotland, or to ¢r in trust for the said
colleges of Eton, Westminster, and Winchester, or any of
them, for the purposes mentioned, unless the same should
have been bequeathed or given, or should thereafter be be-
qucathed or given, for any term of years, or other limited
term.”

Copyright is given only so long as the books or copies be-
longing to the universitics or colleges are printed at their own
printing presses within the said universities or colleges
respectively, and for their sole benefit and advantage.  If they
delegate, grant, lcase, or sell their copyrights or exclusive

' Story’s Heirs v. Holcombe, 4 McLean, 316,
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of property, and so is the classification of the subject
discussed.’

richts of printing the books or any part thereof, or allow,
permit, or authorize any person or persons or body corporate
to print or reprint the same, then the privileges granted by
the act are to become void and of no cftect. They may, now-
ever, scll such copies so bequeathed or given in like manner
as any author or authors may do.

In order that the penalties for piracy may be enforced, it
1s necessary that every book be entered 1 the register book
at Stationers' Hall within two months after the bequest or
gift of it shall have come to the knowledge ot the vice-chan-
cellors of the said umiversities, or heads ot houses and collewes
of learning, or of the principal of any of the said four univer-
sitics respectively.  The register book may be inspected with-
out fee, and the clerk 1s to give a certificate of any entry or
payment of a fee not exceeding sixpence.

If the clerk rcfuse to make cntry or give certificates of
cntries, the university or college which owns the copyright
(notice being fiist given of such refusal by an advertiscment
in the “ Gazette ) is to have the like benefit as if such entry
or certificates had been duly made ard given, and the clerk
who refuses is for every offensc to forfeit £ 20 to the proprie-
tors of the copyright.

[f any one¢ prints, reprints, or mmports, or causes to be
printed, reprinted, or imported, any such book or books, or,
knowing the same to be so printed or reprinted, sells, pub-
lishes, or exposes to sale, or causes to be sold, published, or
cxposed to sale, any such book or books, he 1s to forfeit the
books and every sheet of them, to the proprictor of the copy-
right, and onc penny for cvery sheet found in his custody
cither printed or printing, published or exposed to sale, con-
trary to the true intent and mecaning of the act, one halt to go
to the crown, the other half to the prosecutor.

The act of 41 Geo. 3,c. 107, 8§ 3, confers on Trinity Col-
lege, Dublin, a similar copyright and under similar conditions
in all books given or bequeathed to it.

5 & 6 Vict. c. 45, which (§ 1) repeals the act of 41 Geo. 3,
c. 107, provides (§ 27) that nothing contained thercin shall
affect or alter the rights of the two universitics of Oxford
and Cambridge, the colleges or houses of learning within the
same, the four uniyersities in Scotland, Trinity College, Dub-

-’ e ol e — —

' Story’s Heirs v. Holcombe, 4 McLean, 316.
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[f there could be, then a copyright of a book of
German lessons upon the plan or method of Ollendordf,
or any clementary tcacher, would preclude the pubh-
cation of a book of I‘rench, or Itahian, or Spanish
lessons, upon a similar onc, and thus a discovery
of great practical benefit to the public nmight amount
to a great detriment; the 1nvention of an admirable
and casily acquircd mcthod of tcaching young persons
onc¢ language becoming an actual cmbargo upon
their being taught any other language by a similarly
admirably and casily acquircd method. If an carly
dictionary maker could have copyrighted his plan of
<iving first a word, with its orthography, and then 1ts
definition, we could have had but the onc, except by a
payment of tribute to him for the privilege of pub-
lishing other dictionarics of other languages.

253. We have said that an author could not
copyright a subject, or a theme such as the moon, or
the Atlantic ocecan, or a cardinal virtue,—necither can
he copyright the name of cither of these, so that that
name cannot be thercafter uscd as the title of any
copyrighted matter without his consent. The casc of
Isaacs v. Daly, was where the plaintiff had copyrighted
the ttle “Charity,” having written a play by that
name. lToward the close of I‘cbruary, 1871, onc
Daly, proprictor of the IFifth-avenue Theatre, 1n the
city of New York, advertised, for representation at
such theatre, a play, written in England, by onc Gil-
bert, also bearing the name of “ Charity.” There was
no pretense that the plays were the same in any par-
ticular,—the only fact apparent was, that both were
called “ Charity,” and that plaintiff had alrcady copy-

lin, and the several collezes of Eton, Westminster, and Win-

chester, in any copyrights theretofore vested or thereafter to
be vested in them.
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richted that word as a title to a literary production.
Said the court :

“The other question as to whether the defendant
should be enjoined from performing the play, under
the name of ‘Charity, 1s not free from difficulty,
The affidavits fail to satisfy me that the plantff
would be injured on the ground claimed by him,
that Mr. Gilbert's play has been unfavorably received
and criticised when played. It 1s not alleged that
therc has been _any bad faith on cither side. The
complication appears to be purcly accidental.  Should
the dramatic performance be cenjomed because the
word ‘Charity’ is the title of cach? No qucstion
cxists as to any imitation or similitude mn Mr. Giibert's
play. It issimply to be considered whether the usc
of the word ‘Charity’ in Mr. Isaacs play, for a title,
and his copyrighting the play, gives him the exclu-
sive right to that word as a title, in public perform-
ance of plays. Charity 1s a virtue that has been
symbolized and portrayed in cvery stage and depart-
ment of art for all ages. Would it be just that ar
ecngraver who has copyrighted a design that he
entitles ¢ Charity, should restriin another cngraver
‘from vending to the public a different design which
the latter also designated * Charity, both being works
of art symbolizing the same virtue but differing n
plan and execution ? If this question is answered i
the affirmative, the same principle might be invoked
by a publisher who has copyrighted a sermon called
‘ Charity, by oune person, to cnjoin the sale by another
publisher of a sermon utterly different in composition,
also called ¢ Charity, written by some other person.
The law favors literature and art; and, while it seeks

' New York Superior Court, Curtis, J., unreported, see N.
Y. Times, March 3rd, sth and 6th, 1874.
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to protect all in the cnjoyment of their property
and their rights, it docs not limit and abridge the
ficld of occupation and enterprise. The use of the
word ‘Charity ’ as a designation for any work of art
or literaturc cannot ordimarily be monopolized by
any one person.”’

254. The thing copyrighted must be somecthing
which can properly find protection under no other
act. Thc terms book, map, chart, dramatic or musi
cal composition, cngraving, cut, print, photograph,
negative, painting, drawing, chromo, statue, statuary,
models and designs, will be most hiberally construed.
But 1f it shall appear that if any of these may be
protected under the patent laws, they will be referred
to those statutes. Thus a label used in the sale of an
article, it was held in 1829, is not a book within the
provisions of the statute respecting copyrights. And
similarly in 1871, it was held that a mechanical con-
trivance uscd upon the stage, to represent the incident ®
of a draw-bridge, surreptitiously opened in order to
precipitate an approaching train of cars into a stream
of water running below it, and of its being closed
just 1 time to allow the safe passage of the train, be-
ing patentable, could not be protected by a copyright

' Although the case of Isaacs v. Daly, never passed beyond
the hearings at special term, and hence never was reported,
we regard it as being the first of its kind, and as passing upon
many very lmpmt..-mt principles. The remainder of Judge
Curtis’s opinion, and a full discussion of the other important
points passed upon therein as arising more naturally under
that head, will be found fully discussed, gos, in the chapter on
Dramatic Copyright.

* Coffeen v. Brunton, 4 McLean, 516.

" The incident, however, as expressed in words and lan-
guage 1s copyrightable, according to the decision of Blatch-
ford, J., in Daly v. Palmer, 6 Bhtchf 257, even though that
incident nad been borrowed from a romance pubhshed in a
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of the play in representing which such contrivance
was used.’

These rulings were made the gist of a special
enactment by congress, in the “act to amend the Jaw
relating to patents, trademarks, and copyrights,’
passed June 18, 1874, which provides? “that in the
construction of this act, the words ‘engraving, ‘cut,
and ‘ print,’ shall be applied only to pictorial illustra-
tions or works connected with the fine arts, and no
prints or labels designed to be used for any other arti-
cles of manufacture shall be entered under the copy-
right law, but may be registered in the patent ofhice”
Thus securing to the office of the librarian of congress
the entry of only scientific, literary, and artistic matter.

255. Of the above terms, perhaps the word
“book ” is the only one as to the interpretation of
which any serious difficulty could arise. A “book”
within the statute® need not be a volume made up of
many sheets bound together; it may consist of a sin-
gle sheet, or page of character, as, for instance, the
words of a song, or the music accompanying a song.

The words “map” and “chart” are to be under-
stood, of course, as applying to the particular map or
chart copyrighted, since the natural objects from which
maps and charts are made are open to all.!

literary magazine (Vid. post, chapter on Dramatic Copy-
right).

' Freligh v. Carroll & McCloskey, MSS,, unreported
Benedict, J., U. S. Circuit -Court, Eastern District of New
York, 1871.

* Section 3. This section especially charges the commis-
sioner of patents with the supervision and control of the
entry of such matters, See Wolfe v. Barnett, 24 La. An. 97
13 Amer. 111.

* Clayton v. Stone, 2 Paine, 3383, 361.

‘ Blunt v. Patten, Id. 400, 4o1.
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The decision of Thompson, J.,' that a “ price cur-
rent” cannot be considered a book within the sense
and mecaning of the copyright laws, was not, we think,
meant tc hold that such a compilation, upon which great
care and industry may be expended, would not be
deemed worthy of protection in itself. That was the
casc of a newspaper which published a daily price
current, and the learned judge’s ruling was made upon
the ground—as he stated it—that a daily newspaper
was not a literary or scientific work, which could be
protected under laws which are passed “for the
promotion of science.”* But, as we have beforc re-
marked, if the proprictor of a newspaper should take
the trouble to formally copyright, in the proper office,
each succeeding impression of such newspaper, there
1S no reason why such a copyright should not be
valid.

If the author wish or intend, by virtue of this sec-
tion, to reserve a right to translate or to dramatize his
work, he should cause to be prninted, below the
notice of copyright provided to be inserted in each
copyrighted work, by section ninety-seven (4952), the
words “right of translation reserved,” or “right of
dramatization reserved,” as the case may be; or, in case
he shall intend to reserve both, the words “all rights
reserved.” The librarian of congress should also be
notified by the author or person copyrighting in his
office, in order that he may enter the reservation or
reservations upon his record. In case of books or
works published in more than one volume or portion,
if issued or sold separately, or of periodicals pub-
lished in numbers, or of engravings, photographs,
or other articles published with variations, a copy-

' Clayton v, Stone, ubdi supra.
* Clayton v. Stone, 2 Paine, 392.
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richt should be taken out scparately for cach volume,
book, or numbcer of the periodical, and for cach
varicty, as to size or description, of the article.
Picturcs, whether included under any of the terms
of the scction we are considering, are protected by
copyright thereunder, but a new and pcculiar method
of manufacturing the picture must be protected by
patenting.! So a method, for instance, of forming a
picturc of picces of birch bark, cach picce having the
shape of onc of thc things to be portrayed, and the
whole mounted on cardboard and suitably colored and
shaded whercby the scveral articles are brought mto
relief, is patentable, and will not be protected by a
copyrighting of the particular picture so composcd.
There is no provision in the American copyright
law, providing for the correction of a copyright
registty by a bill or mmformation of any party
agorieved by such a registry. By a provision of the
English statute? if any person shall deem himscli
agorieved by any entry made, under color of this act,
in the said book of registry, it shall be lawtul for such
person to apply by motion to the court of quecen’s
bench, court of common pleas, or court of exchequer,
in term time, or to apply by summons to any judge of
either of such courts 1n vacation, for an order that
such entry may be expunged or varied; and that
upon any such application by motion or summons to
either of the said courts, or to a judgc as aforesaid,
such court or judge shall make such order for ex-
punging, varying, or cobnfirming such entry, either
with or without costs, as to such court or judge shall

' Joseph B. Sprague’s appeal, Official Gazette of the U. S
Patent Office, vol. 6, p. 409.
* 1d.

* 4 & 5 Vict. c. 45, § 14.
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scem just ; and the officer appointed by the Station-
crs’ Company for the purposes of this act, shall, on
the production to him of any such order for cxpung-
ing or varying any such cntry, expunge or vary the
same according to the requisitions of such order.”™

' There are not many reported cases of application for relief
under this section of the act. A rule absolute to “vary or ex-
punge.” at the option ot the applicant, an unauthorized entry
in the register at Stavoners’ Hall, was granted by the court
of common pleas in ex parte Bastow (14 C. B. 631).

In ex parte Davidson (2 El. & Bl 577), Rebert Cocks
brought an action against Davidson for publishing three pieces
of music. in which Cocks claimed the copyright. Two of the
picces were registered n the name of Cocks, and the third in
the name of a person who had assigned the copyright to him.
A rule nisi to expunge or vary the entriecs was obtained upon
an affidavit of Davidson, not asserting a copyright in the airs
in himsclt, but deposing to his belief that the three airs were
old, and that the persons who on the entrics professed to be
the authors were not really the authors. The ground sug-
-gested for expunging the entrics was that they would be
prima facie evidence against Davidson on the trial of the
action brought against him. The court declined to ex-
punge the entrics, but on the retusal of the counsel for
Cocks to consent not to usc the entries on the trial, an
order was made by the court, proprio vigore, without con-
sent, that the rule should be cnlarged till the trial of an
issuc to determine the question of coyynght, in which
Cocks should be plaintifi and Davidson defendant, and on
the trial of which the entries should not be used.

The court of common pleas in a subscquent case (18 C.
B. 297) in which the same person applied for assistance,
distinctly disclaimed the power exercised by the court of
quecen’s beneh, in the preceding case, and refused to expunge
an entry of proprietorship unless it was clearly shown to be
false, or to vary it, unless satisfied by affidavit that in so
doing they would make a true entry. The circumstances ot
the case before the court of common pleas were somewhat
pcculiar.  Mr. Lover, the author ot a song called “The Low
Back’d Car,” being in America, and wishing to secure to
himself the copyright in England and in America by a sim-
ultancous publicatic.n in both countries, instructed his pub-
lishers here to publish it in London on a certain day. This
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. If an author i1n the United States shall find
upon receipt of his copy of the record at Washing-
ton, that an crror has occurred therein, his sumplest
plan would be to preparc a new record and forward
it with a second fee, and the first record to be canceled,
to the librarian of congress.

256. Scctions cighty-seven!® (49537%) cighty-cight
(4954 °),and cighty-ninc (4955 "), regulate the term of
a copyright, and of a rencewal thereof, and provide for
its assignment. In casc of the renewal provided for
by section ecighty-cight, by the widow, heirs, or other
personal representatives of a deccased author, the ap-
plication for such renewal should be accompanied by
explicit statements of the relation upon which the
applicant depends, and of his claim to the right; and,

was done, and the song was registered at Statio..crs’ Hall,
but in the entry the publishers described themselves as the
proprictors of the copyright. The song having been pub-
lished in this country by Davidson, from a copy sent from
Amecrica, where the publication was alleged to have taken
place three days betore the publication here, Mr. Lover
obtained a judge's order to vary the entry by substituting his
name as proprietor, and got an injunction and brought an
action for the infringement of his copyright. A rule to cx-
punge or vary the amended entry having been obtained on
behalf of Davidson, the court discharged it with costs, consid-
ering that no case had been made out for its interference. In
Grave's Case (L. R. 4 Q. B.721; 17 W. R, & H.20; L..T. N.S.
877), the court said: “ That a person to be * aggrieved ' within
the meaning of the statute must show that the entry is incon-
sistent with some right that he scts up i1n himself or in some
other person, or that the entry would really interfere with
some intended action on the part of the person making the
application.”—Shortt, L. Lit. p. 94.

' The numbers given in brackets in the text are the num-
bers of sections in the Revised Statutes of the United States.
Revision of 1873-4.

? Act of Feb. 3, 1831, ch. 16, § 1

* Act of Feb. 3, 1831, ch. 16, §% 2, 3.

* Act of June 30, 1834, ch. 157, § 1.
Ir.—13
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in any case, an application for an extension should be
accompanted by an accurate statement of the date of
the original copyright. The term of copyright fixed
by virtue thereof, 15 twenty-cight years from the time
of recerding the title thercof, with a nght of rencwal
for fourtecen years morc (thus making the whole term
forty-two years), if, at the expiration of the first period,
the author, mventor, or designer i1s still hiving, and a
citizen of the United States, or resident therein,  If
he has died, leaving a widow or children, the same
cxclusive right i1s continued to them for the further
term of fourteen years. But, in either case, all the
conditions as to rccording the title of the work, &c,
required in the first instance, must be obscrved with
respect to this rencwed copyright within six months
before the expiration of the first term. A copy of the
record must also, within two months from the date of
the renewal, be published in one or more newspapers
printed in the United Statcs, for the space of four
weeks.

Under the similar clauses in the act of 1831, it was
held that the extension provided for, looks cntirely to
the author and his family, and not to assignees? The
taking out a second term of a copynght is not like
the strengtheniiig of a defective title, but rather like
a ncw interest, obtained after the general interest has
cxpired’ An assignee alonc¢ cannot take out the
sccond or extended term, unless he has clearly con-
tracted and paid for it, and is entitled to be protected
n it, in equity, rather than according to any mere
technical rule of law! The time within which any

' Sec. 88, Act of Feb, 3, 1831, ch. 16, §8§ 2, 3.

* Pierpont v. Fowle, 2 Wood & Min. 23.
' Id. 46.

* Id. 44.



223 LA OF LITERATUL. [Cir 11,

prospective work thus copyrighted by recording its
title, may bc issucd, is not limited by any law or regu-
lation, if bona fide, but depends wholly upon the
discretion of the propricetor., Ile will not, however, b
pcrmitted, by copyrighting a mere title, to obtam
a monopoly of such title, against anothcr who may
producc a book.

257. By scction eighty-nine (4955), copyrights
may be assigned m law by any instrument of writing,
Such assignment is to be recorded in the office of ihc
librarian of congress within sixty days after its exccu-
tion ; in default of which, it 1s to be void as against
any subscquent purchaser or mortgagee {or a valuable
considcratic without notice!

The assignment of a copyright, therefore, should
not, by construction, be cextended beyond the first
term, unless it scems to be actually meant by the
author to be transferred forcver, and including any
future contingency.’

But where, however, 1t 1s clear that the author
intended tc transfer all his interest in the copyright,
as well in the extended as in the original term, and
the assignment is not in its terms broad cnough to
cover the second term, a court of equity will direct
the contract to be reformed, so as to embrace all the
interest.

The assignment of an 1nterest 1n a copyright must
be in writing, but an agrecement to assign may be by
parol; and such an assignment, although unrecorded,
will be valid as between the parties, and as to all
persons not claiming under the assignors.

' Act of July §, 1870, ch. 230, § 87; Little v. Hall, 18 How.
165; Webb v. Powers, 2 Wood & M. 495.

* Pierpont v. Fowle, 2 Wood & Min. 44.

* Cowen v. Banks, MS,, Nelson J., N. Y. 1862.; Gould v.
Banks, 8 Wend. 565; Webb v. Powers, 2 Wood & Min. g1o.
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[t was held by McLean, J.,; 1n 1853, that under the
act of 1834, a formal transfer of a copyright was
required to be proved and recorded as deeds for the
conveyance of land, and that such a rccord would
operate as notice; but, in a later case,” a hmited local
or other partial assignment, if made for a valuable
consideration, was carried into ctfect, whether it would
he cffectual in law or not.  “ For while the statutes of
the Umted States for the protection of authors,” said
Cadwallader, J., 1n that case, “do not, hike those for
the benefit of mventors, sanction transfers of limited
local. proprictoiships of exclusive priviieges, . .. . a
writing which 1s 1in form a transter by an author of his
cxclusive night for a designated portion of the United
States opcerates at law only as a mere license, and is
incffcctual as an assignment, cxcept between the
partics themselves”  The statute provides only the
instrument by which such assignment may be made,
and the mode of recording 1t, but docs not define what
nterest may be assigned.” “There 1s no sufficient
reason,” said Sprague, J.,” “for preventing an author
conveymg a distinct portion of his right;” and he
therefore held, in the case of an assignment of an ex-
clusive right of acting and representing a certain
drama within the United States, except in certain
citics, for the term of one ycar, that such an assign-
ment was valid.

The assignment of a “copyright,” in general terms,
will be referred to what was in existence at the date
of the assignment,and not to any future « ntingency ;°

" Little v, Iall, 18 ITow. 165,

*Keene v, Wheatley, g Am. Law Reg. 46, 47.

" Pierpont v. Fowle, 2 Wood & Minn. 43—45.

* Roberts v. Myers, 13 Mo. Law Rep. 4o1.
* 1d.

‘ 1d.
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and 1t will in no case be construed to operite as an
assienment of a sccond and {uturc rencewal or tenm,
unless the author so expressly state it, or unless it
scems so actually to be meant by the author, hevon:d
a rcasonable doubt ;' as when the contract of assion-
ment or sale uses language looking beyond the exnisi-
ine copyright; such as referring to all the “mterest
in the matter, or to the “manuscript” thercofl or some
term 1n itself more expressive than “ copyrighe””
The absence of the formal part of the transfor;
z. ., Li.c recording in the office of the Libraran of con-
oress, * within sixty days after its exccution,” makes
the assignment void as against any subscquent pui-
chaser or mortgagee for a valuable consideration with-
out notice.’
" A claim under arcnewal involves the validity of the
richt undcer the first, as well as under the second term!!
258. Dy scction nincty (4956), no person s en-
titled to a copyngeht,” unless, before publication, he
deposits in the mail a printed copy of the title of the
book, or other article, or a description of the pamnting,
drawing, chromo, statue, statuary, or model or design
for a work of the finc arts, for which he desires a copy-
richt, addressed to the hibrarian of congress; and also,
within ten days from the publication, deposits 1n the
mail two copics of such copyright book, or other
articlc; or, in casc of a painting, drawing, statue,
statuary, modcl, or design for a work of the finc arts,
a photograph of the same, to be addressed to the said
librarian of congress.?

' Picrpont v. Fowle, 2 Wood & Min. 45.

* 1d.

* Wheaton v. Peters, 8§ Pect. 663; and sce poss, chapter on
Contracts relating to Copyright.

‘* Act of Feb. 3, 1831, ch. ¢, § 4.

* For the requisites which had to be observed before this
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Two complete printed copies of the best edition
of cvery copyright book, or other article, or descrip-
tion or photograph of such article, as before required,
must be “maited” by the proprictor to the hibrarian
of congress, at Washington, within ten days after pub-
lication ; and also a copy of cvery subscquent cdition
i which substantial changces are made, under a penalty
of twenty-flive dotlars!  Of course this word “mailed”
15 to be construed “deposited ” 5 the method by which
the depostt 1s made being quite immaterial, It seems
to have been held previously that the faillure to make
the deposit subjected to the fine only, and did not in-
validate the copyright; but a recent case® appears to
hold the reverse.

Under the similar scctions in the act of 1831, the
depositing the title-page in the proper clerk’s oftice,
publishing a notice according to the act, and deliver-
g a copy of the book, are conditions the perform-
ance of which is ¢ssential to the title!

Until all the things required by these sections arc
done, the copyright is not sccured ; but, by taking the
Incipient step, a right 1s acquired, which chancery will

act, scc Jollic v. Jacques, 1 Blatchf. 618, 620; DBaker v.
Tavlor, 2 1d. 83.

' Scees. 93-94, wd. Act of March 3, 1863, ch. 120, §3 2, 4;
and ot Feb. 18, 1867, ch. 43, § 1.

*The United States Circait Court for the District of Cali-
fornia, in Parkinson v. Lasalle, reported in the ¢ Pacific Law
Reporter ™ for the 23d of April, 1875, held that under scctions
4930 and 49352, an author cannot obtain an exclusive right to
his work, unless, before pablication, he delivers to the librarian
of congress, or deposits ia the mail, addressed to him,a printed
copy of the title of the work or map; and also, within ten days
from the publication, delivers to the said librarian, or deposits
1n the mail, two coples thercof.

" Baker v. Taylor, 2 Blach. 835 Jollie v. Jacques, 1 Id. 620}
Struve v. Schwedler 4 Id. 23.
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protect unfil the other acts may be donel! So thataf
the title-page has been duly entered, the author muay
maintain an action for 1afringement, if the printed
copics were never depostted, and ceven if the work
were never published at all” "This was the ruling of
Spraguc, J.,, in Massachusetts, in 1860; but Cid-
wallader, J.,, in Peansylvania? i the same year, lad
down cxactly the opposite rule.

The title-page must be deposited, before publicas
tion of the book, 1u order to entitle the copyright to
protection;’ and the record from the proper office,
nade in the prescribed form, 1s prima facie evidence
of the depos:t?

The number of volumes 1 which 1t 1s stated that
a work will be published, may vary in different editions
without affecting the record.  Such statement is not a
part of 1its title, but may be rejected as mere sur-
plusage ;¢ but the process of cepyrighting must be
gone through with in the casc of cvery volume of a
work, separatcly.  Under the corresponding provisions
- the act of 1790, it was held that the onc requiring
the author to publish the title of his book in a news-
paper was merely directory, and constituted no part of
the essential requisites for securing the copyright,” being
intended as legal notice merely of the rights secured to
the author,’ neccssary only to cnable him to sue for

' Pulte v. Derby, 5 McLean, 332.

* Roberts v. Mevers, 13 Mo. Law Rep. 4o1.

* Keene v. Wheatley, 1 Am. Law Reg. 33.

‘ Baker v. Taylor, 2 Blatch. 84,

* Roberts v. Meyers, 3 Month. L. Rep. 401; Baker v. Tay-
lor, 2 Blatchf. 84.

* Dwight v. Appletons, 1 N. Y. Leg. Obs. 198-199.

* Nichols v. Ruggles, 3 Day, 158; Ewer v. Coxe, 4 Wash.

490.
" Nichols v. Ruggles, «bi supra.
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the forfeitures provided for in the statutes,! but un-
essential, if actual notice 1s otherwise brought home
to an Infringer”  The mterpretation of all similar
clauses 1 previous acts of congress, as to the delivery
of tiac copy to the ollicer provided by law to receive i,
has uniformly been  that such  requirements were
lirectory mercely, and constituted no part of the essen-
tial requisites for scecuring a copyright.  “The copy so
desioned to be delivered to the scerctary of state,
under the act of 1790, said the court, in Nichols v.
Ruggales,” “appcears to be designed {or pubbc purposcs
and has no conncection with the copyrizht.”

*Under this section,” satd Attorney-General Wil-
llam Wirt,! “a copy of a book may be depostted with
the department of state after the expiration of six
months from the time of its publication, itf not donc
before, and will avall from the time of its being de-
posited.  And where a work consisted of a number of
volumes, the dchvery to the scerctary of state (who
was at that date, 1843, the proper officer) of the first
volume of a work within six months after its publica-
tion, and of the rest of the volumes before the offense
complamned of was committed, or the action brought,
1s a sufficient compliance with the law.”?

In the case of copyright of a painting, statuc,
model, or design intended to be perfected as a work of
the finc arts, the description provided for in this
scction must be definite and complete, and the
photograph must be at lcast as large as what is
tcennically known in this country as “ cabinet size.”

' Ewer v. Coxe, wbi supra.

* Nichols v. Ruggles, «b: supra.

* 3 Day, 158,

* Daboll's Case, 1 Op. 532.

' Dwight v. Appletons, 1 N. Y. Leg. Obs. 19q.
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250. Scction nincty-once (4957') provides that on
the book being sent to the hibrarian of congress, that
officcr 1s to rccord the name of the copyright
book or other artic’'e forthwith 1n a book to be kept
iy that purpose, m the werds followmg: “ Library
of Congress, to wit: Be it remembered, that on the
~day of - -, Anno Domini . A B, of
, hath deposited 1 this oftice the title of a
book | map, chart, or otherwise, as the case may be, or
description of the article |, the title or description of
which 1s in the following words, to wit: [here nscrt
the title or description}, the nght whercol he claims
as author, originator |or proprictor, as the case may
be, in conformity with the Jaws of the United Statces
respecting copyrights—C. D., Libranan of Congress)”
He is also to give a copy of the title or description,
under the scal of the libraran of congress, to the pro-
prictor whencever he requires it.

260. Scction nincty-two (495S%), as amended,
provides that for recording the title or description oi
any copyright book, or other article, the hbranan of
congress shall receive, from the person claiming the
same, fifty cents; and for cvery copy under scal ac-
tually given to such person, or his assigns, fifty cents;
and for rccording and certifying any mstroment of
writing for the assignment of a copyright, onc dollar;
and for cvery copy of an assignment, onc dollar. Smd
fees to cover. in cither case, a certificate of the record,
undcr scal, of the librarian of congress.

261. Scction nincty-scven (4962°) cnacts that,
“to enablc thc proprictor to maintain an action for

* Act of Feb. 3, 1831, ch. 106, § 4.

® Acts of Feb. 3, 1831,¢h. 16, § 45 June 30,1834,ch. 157,§ 2;
Feb. 26, 1853, ch. 8o, § 15 July 8,1870,§ 92; Junc18,i874,§ 2.

> Act of Feb. 3, 1831, ch. 106, § 5.
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the infringement of his copyright, a further requisite
must be observed. A notice must be given, by 1n-
serting 1n the genceral copies of cvery edition pub-
lished, on the title-page, or the page immediately
following, if it be a book; or if a map, chart, mu-
sical composttion, print, cut, cngraving, photograph,
painting, drawing, chromo, statue, statuary, or modecl,
or design ntended to be perfected and completed as a
work of the fine arts, by inscribing upon somece portion
of the face or front thereot, or on the face of the sub-
stance on which the same shall be meunted, the
following words: ¢ Lintered according to act of cons
oress, I the year , by Ao B, m the office of the
ibrarian of congress, at Washington,' or, at his option,
the words, “ Copyright, 18, by A, B

All the things required to be done by the scections
of the various preceding laws for which this provision
1S now substituted, must, it scems, be done strictly, to
sccure a copyright!

A photograph, obtained from a glass nceative,
1s not a “print cut, or engraving,” within the pro-
vistons of the copyright act of TFebruary 3rd, 18310
Scetion fifth of that act, which requires a copyrighted
cngraving to have the information that it is copy-
righted “1mpressed on the face thereof,” is sufficiently
complied with, if such information be engraved on the
plate, and printed from it, in such a position as not
to be covered when the picture is properly framed

' By the amendment of June 18, 1874, § 1, which was
passed after the revision (of 1873-74) of the statutes, sce
Usnitcd States statutes at large, vol. 18, part 3, chapter jo1, p,
70,

* Jollie v. Jacques, 1 Blatch. 6zo.

" Struve v, Schwedler, 4 Blatch., Nelson, J., 1857; Baker
v. Taylor, 2 Id. 83; Wood v. Abbott, 5 Blatch. 323.
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with a rcasonable margm.!  And it 1s an infringement
of an cngraving so copyrighted, if copies thercof be
taken by the photographic process.””

Until these required steps be taken, the copyrieht
1s not sccurcd, though, by taking the incipicut step, a
ceriain tight 1s doubtless acquired, which chancery will
protcct until the other steps are taken; and it was so
held by McLean, J,, in 18528

Where a work consists of a number of volumes,
the inscrtion of the record on the page next followinge
the titlec-page of the first volume of the work, 1s a
sufficient compliance with the statute ;* and the author
may inscrt the same record in another edition, without
impairing the copyright?

When a person intended to be designated by the
words “and company” was a person who rveceived a
fixed sum monthly out of the business, Held, that this
did not coanstitute such person a partner or part pro-
prictor, so as to rcquire his name to appear on a plate
or print. But the change m the style of printing an
author’s or publisher’s name, or cven a change of pub-
lisher’s, will not affect the copyrighted title ol the
book.

The English rule on this subjecct is very strict.
Errors in the name of the person copyrighting or of the
date of copynight prevent the author or proprictor
from procceding by action, suit, or otherwisc, until
such errors have been amended ; or invalidate a subsc-
quent assignment under the act®’ Thus, where “the

" Rossiter v. Hall, Id. 362,

? 1d.

> Pulte v. Derby, 5 McLean, 332.

* Dwight v. Appletons, 1 N. Y. Leg. Obs. 198,

* Ib. 199.

° Low v. Routledge, 33 T. J. 717; ch. 10, L, T. N. S, 838;
10 Jur. N. S. g22; 12 W. R. 1000.
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time of the first publication” of a book was cntered on
the registry as the 25th May, 1864, when, 1 fact, it
was first published on the 23d May m that ycar, this
was of itself held fatal to the fact of the registry of
proprictorship opcrating by way of assignment.!  And
where the entry on the registry of the name of the
publisher was “ Sampson Low, Son, and Masston,”
whercas the name of the firm was “ Sampson Low, Son
& Co.” this was held also fatal? The name of a tirm,
however, will be sufficient, although 1t may not contain
the names of all its members’  And this record,

*1d.; Matheson v, Harrod, L. R, 7 g, 270.

4 One almost regrets,” said Kindersley, V. C,, in the case
in which these points were decided, * to be obliged to come to
the constderation of points which are so very technical as
these which 1 am obliged to constder; but, at the same tiine,
they are points not only which a defendant or plaintft has a
richt to take, but which arc of 1mportance with refercuce to
the carrying out of the clearly expressed intention ot the
legistature, which has thought {it to require, 1n order to pro-
duce certain cffects, that certain strict particulars shall be
complied with. It is,in point of fact, a concession of a cer-
tain means of assignment upon condition; and, in order to
acquire the right to that mode of assignient, you must per-
torm the condition which the legislature has required.”  With
respect to the mistake in the entry of the name ot the firm,
the Vice-Chancellor said: “ Though it is probably optional
cither to enter the name of the firm of publishers, or the names
of the individuals composing that firm, if you profess to enter
the real name of the firm vou must do so. . . . . 1
am almost ashamed to d scenl to these minute 1):.11‘tic:ul;1rs,
but it must be donej and it .5 sufficient for me to say that in
my opinion, cither of (Lese inaccuracies is quite sufficient to
lead mie to hold that the eniry of the proprictorship is insuffi-
cient, and, upon that grouad, that there is no valid assign-
ment ceftected by the subsequent entry which immediately
tollows that of the assignment.”  The errors in the entries at
Stationers’ Hall were correzted after this decision, and a scc-
ond bill was filed by the plaintiffs, praying tfor an injunction
to restrain the defendants from printing, publishing, &c., the
book in question; and the injunction was granted.

" Rock v. Lazarus, L. R. 15 Eq. 104.



238 LAW OF LITERATURE. [Crn. IT.

so printed, will be prima facie evidence of copy-
right.’

Care should be taken, however, that the record be
accurate, for an error will be a fatal defect 1n the
author or proprietor’s copyright.) Where the title
page of a book was deposited in 1846, and the noticc
of the entering inserted i the volume stated it to have
been deposited in 1847, even though the error arosc
from a mistake, it was held to be fatal to the copyright.

262. By section ninety-cight! (4963) a penalty of
one hundred doilars (to be recovered by an action in
any court of competent jurisdiction) is inflicted on
every person inserting or impressing such a notice on
any of the articles named, for which he has not ob-
tained a copyright, one moiety of the penalty to go to
the person suing for it, and the other to the use of the
United States.

This penalty is given by the similar section of the
act of 1831, to “the person who shall sue for the same,”
and it was ruled, under that act, that it could only he
sued for by one person, and that a declaration for such
penalty in the name of two persons was bad, the court
saying, “ there s a manifest difference between giving
a penalty to a common informer, and imposing one for
the benefit of the person aggrieved.” In the latter case
the term person may be regarded<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>