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of works criticised by them.! But the case viewed by
his lordship w. s that of an encyclopadia, which had
taken from the plaintiff’s book and reprinted seventy-
five of the one hundred and eighteen pages of which
it consisted. Said he: ‘* The question is, whether the
defendant’s publication would serve as a substitute for:
the plaintiff’'s? A review will not, in general, serve
as a substitute for the book reviewed ; and even there,
if so much is extracted that it communicates the same
knowledge with the original work, it 1s an actionable
violation of literary property.” The intention to pirate
is not necessary in an action of this sort ; it is enough
that the publication complained of is, in substance, a
copy whereby a work vested in another is prejudiced.”

Upon the appearance of Dr. Johnson’s “ Rasselas,”
it was seized upon by “The Gentleman’s Magazine,’
which printed the story, leaving out the “moral reflec-
tions.” Now this was claimed to be an abridgment
only; and the court held, with a reasoning that later
decisions can hardly be said to sustain, that an abrndg-
ment was an advantage to the author, as being not
only, perhaps, a testimonial to the value of his work,
but as serving the end of an advertisement? This
reasoning of the Master of the Rolls was very much the
same as saying, If your goods are stolen, it is testi-
mony that they are worth stealing ; and the gratifica-
tion of the compliment should compensate you for
your loss. And perhaps it might, if wniters wrote for
“olory,” as we have seen, unhappily for this line of
argument, is not the case. “ This latitudinarian right,”
said Chancellor Kent, in commenting upon this case,
“is liable to abuse, and to trench upon the copyrnight
of the author. The question as to a dona fide abndg-

' Roworth v. Wilkes, 1 Camp. 94.
* Dodsley v. Kinnersley, Aub. 403.
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ment may turn—not so much upon the quantity, as
the value of the selected materials.”?

Somewhat later, in the case of Charles Dickens’s
“ Christmas Carol,” where the defendant had taken
the story, and without altering incident, character,
scene, or name, had set out the narrative in somewhat
fewer words ; the court would not permit the defense,
of abridgment to be set up, saying that it “ was not
aware that one man had the right to abridge the
works of another; that—although it would not pro-
nounce that such a thing as a lawful abridgment was
impossible—to .say that one man had the right to
abridge, and publish in an abridged form, the work of
another, without more: was going much beyond his
notion of what the law of this country was.

And so an injunction was granted against
the sale of a work entitled “ An Abridgment of
Cases,” &c., which appeared to be a verdatzne copy of
a preceding work of the same name, except that the
former work left out certain portions of the cases, such
as the arguments of counsel. The injunction was
granted.’®

Where the publication of the quotation is a sub-
stitute for the quoted work, or for so much of it as
may be, the quotation is an infringement, As to the
“giving of credit,” that goes merely to the question
of the intention of the quoter, and is mainly imma-
terial ; for, as an injury may be inflicted without in-

' 2 Com. 382 (note), and see Gyles v. Wilcox, 2 Alk. 14r.

2 Story Eq. Jur. § 939; Campbell’s Lives of the Chancel-
lors, v. 6.

* Dickens v. Lee, 8 Jur. 183.
* Brellerworth v. Robinson, § Ves. 709; and see Bell v.
Walker, 1 Bro. C. C. 451, and see also Sweet v. Shaw, 1 Jur.

212; Whittingham v. Wooler, 2 Swanst. 428; Mecklin v,
Richardson, Amb. 694.
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tention, so no injury may result from an intention to
injure. The law will look at the effect, as we have
said before, whether intentional or unintentional! This
question, and the questions arising in the cases of
abridgments, are often so inseparable as to be practi-
cally identical.

167. To constitute a true and proper abridgment
of ¢ work, the whole must be preserved in its sense,
The act of abridgment thus becomes an act of the un-
derstanding, emploved in carrying a large work into a
smaller compass, and, by rendering it less expensive,
and more convenient both to the time and use of
the reader, making the abridgment a new and meri-
torious work. In the case of an abridged edition
of an extensive work, which might be read in
a fourth part of the time, and all the substance pre-
served and conveyed in language as good or better
than in the original, and in a more agreeable and
useful manner, Lord Apsley said that he and Mr.
Justice Blackstone were agreed, “ that an abridgment,
when the understanding is employed in retrenching
unnecessary and uninteresting circumstances, which
rather deaden the narration, is not an act of plagiarism
upon the original work, nor against any property of
the author in it, but an allowable and meritorious work.”*

But though a dona fide abridgment of another
work is no infringement of the copyright in that
work, a merely colorable abridgment may be. “ Where
books are colorably shortened only,” said Lord Hard-
wicke, “they are undoubtedly within the meaning of
the act of parliament, and are a mere evasion of the
statute, and cannot be called an abridgment;"® and

' Curtis on Copyright, 247.
! Loftt’s Rep. 775.
* Gyles v. Wilcox, 2 Atk. 142.
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his lordship considered a book published by the de-
fendant entitled “ Modern Crown Law,” not to be a
bona jfide, but a mere colorable abridgment of Sir
Matthew HHale's “Pleas of the Crown,” with the
omission of some repealed statutes, and a translation
of the Latin and French quotations,

A mere selection or different arrangement of
parts of the original work, bringing it into a
smaller compass, will not be regarded by the law
as an abridgment. “There must be,” saild Mr. Jus-
tice Story,! “real, substantial condensation of the
materials, and intellectual labor and judgment be-
stowed thereon; and not merely the facile use of the
scissors ; or extracts of the essential parts constituting
the chief value of the original work.” Many mixed
ingredients enter into the discussion of such ques-
tions. In some cases, a considerable portion of the
materials of the onginal work may be fused—if 1 may
use such an expression—into another work, so as to be
undistinguishable in the mass of the latter, which has
other professed and obvious objects, and cannot fairly
be treated as a piracy; or they may be inserted as a
sort of distinct and mosaic work, into the general
texture of the second work, and constitute the pecu-
llar excellence thereof, and then it may be a clear
piracy.

[n the case from which the above remarks are
taken, the question was as to whether a “ Life of
Washington,” in two volumes of 866 pages, was an
invasion of the copyright in “ Sparks’s Life and
Writings of Washington,” a work in twelve volumes;
353 pages of the former work being copied from the
latter, 64 pages being official letters, and 255 being

' Folsom v. Marsh, 2 St. Rep. 107, and see Lewis v. Fuller-
ton, 2 Beavan, 6, 8.
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private letters of Washington, first published by
Sparks under a contract with the owners of the orig-
inal papers of Washington. It was held by Story,
J., to be such an invasion, and the injunction was
granted.!

The question of quotation will constantly arise.
In volumes of “ Elegant Extracts,” where the defend-
ant published a book of specimens of modern Eng-
lish poetry, with criticisms and biographical notices,
and inserted therein entire poems and extracts from
theé poems of Campbell, which were under the pro-
tection of copyright, an injunction was granted
against the publication, and the enzmus furandz held
to be implied by law, from the taking? And said
Story, ].} “ If a person should, under color of publish-
ing ¢ Elegant Extracts’ of poetry, include all the best
pieces at large, of a favorite poet, whose volume was
secured by copyright, it would be difficult to say why
it was not an invasion of that right, since it might
constitute the entire value of the volume.”

The addition of words, prelude, and accompani-
ment to an old air was held to give the adapter a
copyright in the whole composition; and where a
a person adapted words to an old air and procured a
friend to compose an accompaniment, his assignee
was held entitled to describe himself, in an action for
piracy, as proprietor of the copyright in the entire
composition! And it was said in Bogue v. Houls-

! Folsom v. Marsh, 2 Story, 100.

? Campbell v. Scott, 11 Simons, 31.

*In Folsom v. Marsh, 2 Story R. 100, 115, and see also
Mawman v. Feof, 2 Russ. 383, pos¢ chapters on legal reports
and piracy.

* Leader v. Purdy, 7 C. B. 4. As to how far an arrange-
ment for the pianoforte of the score of an opera is an orginal
work, see Wood v. Boosey, 7 B. & S. 869; 9 B. & S 1753
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ton,! that where there are designs forming portion of a
book in which a person has copyright under the act,
such copyright cxtends to the illustrations and de-
signs of the book, as well as to the letter-press. Where
the plaintiff had published a book, containing lctter-
press illustrated by wood-ecngravings, the engravings
being printed on the same paper as the letter-press
itself, and defendants published a work with a dif-
ferent title and different letter-press, but containing
pirated copies of the wood engravings—which are
especially excluded from the English statutes®
(the plaintiff having complied with the requisi-
tions of 5§ & 6 Vict. c. 45, but not with those of the
act for the pretection of engravings, by printing the
date of publication and the name of the proprietor on
cach copy), the vice-chancellor granted an injunction,
the plaintiff undertaking to bring an action to try the
right at law. “It appears to me,” said Sir James
Parker, “that a book must include every part of the
book, it must include every print, design, or engraving
which forms part of the book, as well as the letter-
press therein, which is another part of it. Prints pub-
lished separately do not appear to have been within
that act by that express definition. But the case now
before the court is not the case of separately pub-
lished prints, but the case of designs forming part of
a book. There is no decision of any court of law, or
of this court, either way upon this point.”

168. If one, not claiming any originality what-
ever, reduces 10 question and answer a certain science
Or subject-matter, courts, as we -have seen, will not

L. Rep. 2 Q. B, 340; L. Rep. 3 O.B. 223; 18 L. T. N. S.

105.
‘5 DeG. & S. 27s.
"5 & 6 Vict. C. 4s.
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travel behind it to asceriain whether the questions and
answers were framed from the writer's own surmises,
opinions, or recollections on the particular subject, or
from works consulted by him for the purpose; but
will hold his work to be original, for the purposes of
copyright and protection.!

160. We have seen that, where the sources from
which the material or subject-matter are common, and
of general availability and recourse—that 1s, 27z medzo—
any novel arrangement of them can be the subject of
ownership.?

But though any person may thus acquire a
copyright in his own arrangement of common mate-
rials ; the materials themselves remain, as always, open
to the next comer who chooses to have recourse to
them, and different copyrights may be acquired in dif-
ferent arrangements of the same common matenals.
Different arrangements of common materials must,
however, be independent. A later arrangement must
not be a servile imitation or reproduction of an
earlier one.

In Kelly v. Morris,® application was made for an
injunction to restrain the publication of “ The Impenal

' Jarrold v. Houlston, 3 K. & J. 108 ante, 40. See this.
principle applied in the case of a book of chronology (Trusler
v. Murray; cited in note to Cary v. Longman, 1 East, 363);.
and to the case of an annotated catalogue of books published
by a certain publishing house (Hatten v. Arthur, 11 W. R.
934); to a work on architecture (Wilkins v. Aikin, 17 Ves.
422); maps (Kelly v. Morris, 1 L. Rep. Equity, 697; Vid. also.
Carnan v. Bowles, 2 Bro. C. C. 80); and as to the protection
accorded (2 Story Eq. Jur. § 941; Eden Inj. ch. 13, 2863
Vid. also Gray v. Russel, 1 Story, 11; Emerson v. Davies, 3
Id., 768, |

* Alexander v. Mackenzie, g Scotch -Sess. Cass. 2nd ser
758 Vid. also Emerson v. Davies, 3 Story, 781; Blunt v, Pat~
ten, 2 Paine, 395.

* L. Rep. 1 Eq. 697; 35 L. J. 423 ch.; 14 L. T, N, S, 22a2.



CH. 1V.] OF ORIGINALITY. "

T

Dlrectmy of London, 1866,” on the ground that it was
2 merc piracy of a work belongmg to the plaintiff,
entitled ¢ Post-Office London Directory.” The de-
fendant set up, as defense, that from 1862 to 1864, he
had published a work called “ The Business Directory,”
in which appeared the names of about 100,000 persons,
in trade or business, which had been obtained by a
larce number of canvassers whom he had employed
for the purpose; that, wishing to extend his opera-
tions, and bring out “ The Imperial Directory,” which
should comprise street, conveyance, postal and other
scctions, hhe acted on a similar principle to that which
had guided him 1n taking the naines of persons In
business whom his caiivassers were unable to see, and
procured his information from any source “where the
persons had made it public at their own expense, for
their own benefit ”: that he considered that the name:
of a private resident belonged to the public when that
resident had “gratuitously given it to the public
through some recognized medium of publicity,” and
that the publisher merely “held it in trust for a pur-
pose, receiving for his trouble any benefit he could
make of the information, but that the right of using
that information belonged to the public, as soon as the
information was made public”; that any person
might go round with a list of names already published,
and ask permission to render the work of publication
more complete by reproducing it, and 1if any error had
been made in the first publication, it rested with the
original owners of the names to point out the error
when submitted to them for permission to reproduce

which opportunity was afforded the residents by means
of circulars sent round to them through the defend

ant’s canvassers, asking the residents to fill up a form
with their name and address for publication in “ The
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!

Imperial Directory.” It was admitted that one of
defendant’s canvassers, afterwards discharged by him,
had not taken the trouble to make the necessary
inquiries, from house to house, so that most of the
errors in the defendant’s directory, identical with those
in the plaintiff’s, would be thus accounted for. On
the other hand, several instances were adduced of cor-
rections and large supplementary additions to the
plaintiff's work contained in the defendant’s, and the
manuscript of the latter work was produced.

In granting an injunction the lord chancellor said :
“The defendant has been most completely mistaken in
what he assumes to be his right to deal with the labor
and property of others. In the case of a dictionary, map,
guide-book, or directory, where there are certain com-
mon objects of information, which must, if described
correctly, be described in the same words, a subse-
quent compiler 1s bound to set about doing for himself
that which the first compiler has done. In the case of
a road-book he must count the milestones for himself.
In the case put of a newly-discovered island, he must
go through the whole process of triangulation, just as
if he had never seen any former map; and generally,
he is not entitled to take one word of che information
previously published, without independently working
out the matter for himself, so as to arrive at the same
result, from the same common sources of information:
and the only use that he can legitimately make of a
previous publication, is to verify his own calculations
and results, when obtained. So, in the present case,
the defendant could not take a single line of the
plaintiff’s directory for the purpose of saving himself
labor and trouble 1n getting his information. The
defendant, from the description of the way in which
he had 1n the first instance compiled his ¢ Business
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Directory,’ seems to have known exactly what he
might do. . . .. The defendant goes on 1n his affidavit
to propound a most extraordinary doctrine as to the
richt of publicity in the names of private residents,
who had, as he expressed it, ‘given their names for
public use” What he has done has been just to copy
the plaintiff's book, and then to send out canvassers
to see if the information so copied was correct. If
the canvassers did not find the occupier of the house
at home, or could get no answer from him, then the
information copied from the plaintiff’s book was
reprinted bodily, as if it was a question for the
occupier of the house merely, and not for the
compiler of the previous directory. Further than
this, the defendant tells us that he had a number of
new agents, and that one of them had performed his
part of the work carelessly, thus at once showing how
casy it would Dbe, on the system adopted by the de-
fendant, for any negligent agent to send back his list
all ticked as if correct, without having taken the
trouble to make a single inquiry. . ... The work of
the defendant has clearly not been compiled by the
legitimate application of independent personal labor,
and there must be an injunction to restrain the publi-
cation of any copy of the defendant’s work containing
the portions called the ¢Street’ and ‘Court’ Di-
rectories, with liberty for the defendant to apply,
when he shall have expunged from such portions all
matter copied from the plaintiff's work.”!

A compiler may not cut out slips from the former
work and go and see whether they are accurate, and
if accurate, copy them bodily into his own work, as

' Vid, also Matthewson v. Stockdale, 12 Ves. 275; Cornish
v. Upton, 4 L. T. N. S. 862; Morris v. Ashbee, L. Rep. 7 Eq.
34; 19 L. T. N. S. 550.



348 LAW OF LITERATURE. [CH. IV,

was done 1n both the cases referred to; but he is quite
justified in referring to the former book “in order to
guide himself to the persons on whom it would be
worth his while to call.”' He is not entitled to take
a single line of the plaintiff’s directory for the purpose
of saving himself trouble in getting his information?
Not that he may not look into the book for the pur.
pose of ascertaining whether it was worth his while to
call upon that person or not; but he may not cut out
a slip or portion of the first work, and then take that
particular slip, and show it to the person, and get his
authority as to putting that particular shp in’ He
must not take the passage of the directory and go
and see whether it happens to be accurate, and if it is
accurate, bodily copy the passage into his directory.

Nor will the fact that the publisher of the directory
receives payment from some of the persons whose
names are contained in it, for printing their names in
large letters, or with lines of additional description,
make those names, when so inserted, common prop-
erty, so as to justify the compiler of a rival directory
" in reprinting them from slips cut from the former.!
Nor the fact that the persons, whose names were so
printed, had been applied to by the compiler of the
second directory to verify the information contained
. in the first, and had authorized the second insertion of

! Morris v. Wright, L. Rep. 5 ch. app. 279; 22 L. T.
N. S. #8.

? Kelly v. Morris, L. Rep. 1 Eq. 697; 35 L. J. 423 ch.; 14
L. T. N.S. 222.

» Pike v. Nicholas, 20 L. T. N. S. gog; 38 L. J. 529 ch.
The decision of the vice-chancellor in this case was reversed
on appeal, but only as to the question of degree in which the
defendant had in fact made use of the plaintiff’s work. L.
Rep. 5 ch. app. 251; 24d. also Stowe v. Thomas, 2 Amer. Law

Reg. 229.
* Morris v. Ashbee, L. Rep. 7 Eq..34; 19 L. T. N. S. 550.
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their names in capital letters and added lines,! make
tl.e work an original one.

The rule, as applied to dictionaries, is illustrated
in a late English case? holding, that labor having
been employed upon any subjects, however humble,
gave a copyright which no one had a right to inter-
fere with; and that, “as to dictionaries, while there
might be a certain degree of skill exhibited as to order
and arrangement, and a certain amount of ingenuity
exhibited in the selection of phrases and illustrations
which were the best exponents of the sense in which
the word was to be used; there might also be great
‘abor 1n the logical deduction and arrangement of the
word in its different senses, when the sense of the
word departed from its primary signification ; on the
other hand, there was always this to be said, that as
a large mass of the words admitted of only one
acceptation, and could be translated in one way only
(and the large mass of dictionaries were composed of
words of this description) : numerous dictionaries had
necessarily been published from time to time, and the
new dictionary maker must, of necessity, use much of
the information and of the results of his predecessors.
. +« « .+ Of course there could be no copyright in
much of the information contained in the numerous
dictionaries published, each necessarily having a large
number of words identically similar.” In the case be-
fore it the court applied the test “ whether there
was a legitimate use of the plaintiff’s publication in
the fair exercise of a mental operation deserving the
character of an original work,” and the result, after an
elaborate comparison of the two dictionaries, was an
opinion that though the defendant had taken a good

' Morris v. Ashbee, L. Rep. 7 Eq. 34; 19 L. T. N. S. 3550.
' Speers v. Brown. 6 W, R. 352.
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deal from the plaintiff’s work, yet a good deal of labor
had been bestowed upon what had been taken, and,
on the whole, it could not be said that the defendant
had gone beyond what the court would allow ; having
produced that which, in the result, was, in fact, a differ-
ent work from the plaint:ft’s;

1'70. Abridgments—possibly from the fact that their
spirit and tendency is by cheapening and making less
laborious the perusal of learned works, to diffuse more
widely education and culture—have generally been re-
garded with favor by the law, and liberally protected.

“ An abridgment,” said Lord Hardwicke? “may,
with great propriety, be called a new book, because
not only the paper and print, but the invention, learn-
ing, and judgment of the author is shown in them,and
in many cases are extremely useful, though in some
instances prejudicial, by mistaking and curtailing the
sense of an author.,” The abndgment must not only
contain the arrangement of the book abridged; the
idea must be taken from the pages: it must be in good
faith an abridgment, not a treatise interlarded with
citations: to copy certain passages from a book, omit-
ting others, is in no just sense an abridgment: the
judgment is not exercised in condensing the views of
the author ; the language is copied, not condensed.

“ Between a compilation and an abridgment,” said
Mr. Justice Leavitt! “ there is a clear distinction ; and
yet it does not seem to have been drawn in any opin-
ion cited, A compilation consists of selected extracts.
from different authors; an abridgment 1s a condensa-

! The bill praying for an injunction was dismissed; but, on.
account of the doubtfulness of the case, without costs.

* Gyles v. Wilcox, 2 Atk. 143; v7/d. also Tonson v. Walker
3 Swanat, 681; Bell v. Walker, 1 Bro. C. C. 451.

* Story’s Executors v. Holcombe, 4 McLean, 311.

‘ Id.
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tion of the views of the author. The former cannot
be extended so as to convey the same knowledge as.
the original work ; the latter contains an epitome of
the work abridged, and consequently conveys substan-
tially the same knowledge. ‘I'he former cannot adopt
the arrangement of the works cited; the latter must
adopt the arrangement of the work abridged. The
former infringes the copyright, if matter transcribed,
when published, shall impair the value of the original
book; a fair abridgment, though i1t may injure the
original, 1s lawful.”

And modern jurists have not been as unanimous.
as their predecessors in favorable regard for abridg-
ments; and, perhaps, the greater cheapness and ease
with which original works are now produced, render it
right that it should be so. In Tinsley v. Lacy,’ Lord
Chancellor said: “I do not agree in the rea-
sons for upholding such a work, given by some
learned judges, viz., that an abridger is a benefactor.
[ should myself regard him rather as a sort of jackall
to the public, to point out the beauties of authors”;
and in the case of Story’s Executors v. Holcombe,?
Mr. Justice Leavitt expressed himself to the same
effect, and observing that the same rule of decision
should be applied to a copyright as to a patent for a
machine. “The construction,” he says, “of any other
machine which acts upon the same principle, however
its structure may be varied, is an infringement on the
patent. The second machine may be recommended
by its simplicity and cheapness; still, if i1t act upon
the same principle of the one first patented, the patent.

11 W.R.876; 1t H& M. 747; 32 L. J. ch. 535. See post,
chapter on Piracy.
4 McLean 311. And see, to the same effect, Curtis on

Copyright, pp. 272, 273.
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is violated. Now an abridgment, if fairly made, con-
tains the principle of the original work, and this con-
stitutes its value. Why, then, in reason and justice,
should not the same principle be applied 1n a casc of
copyright, as in that of a patented machine? With
the assent of the patentee, a machine acting upon the
same principle, but of less expensive structure than
the one patented, may be built; and so a book may
be abridged by the author, or with his consent, should
a cheaper work be wanted by the public. This, in my
judgment, is the ground on which the rights of the
author should be considered. But a contrary doctrinc
has been long established in England, under the stat-
ute of Anne, which, in this respect, i1s similar to our
own statute; and in this country the same doctrinc
has prevailed. I am, therefore, bound by precedent;
and I yield to it, in this instance, more as a principle
of.law than a rule of reason or justice.”!

The case of Story’s Executors v. Holcombe, from
which the above remarks are taken, was one in which
the plaintiffs complained of an infringement of the
copyright in Judge Story’s “ Commentaries on Equity
Jurisprudence,” the defense being that the work com-
plained of (an “Introduction to Equity ) was a bona
Jide abridgment of the Commentaries. It appeared
that the chapters and the subjects were the same in
both books; the former book contained 1856 octavo
pages, including notes, the latter 348 octavo pages, in-
cluding notes; a page in the latter contained a little
more than one in the former: reduced to the same
sized page, the ratio in the amount of matter in the
latter book to that in the former, was about two to
nine. In the entire work of Story there were 226
pages, constituting nearly an eighth part, on which

' Vid. also Curtis on Copyright, pp. 272, 273.
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there was some matter which had been extracted in
the same language, or very nearly so, into the defend-
ant’s book, this matter comprising 879 lines, or about
24 pages of his book, and 30 pages of Story, which
made one-fiftecenth part of the defendant’s book and
one-sixtieth o1 Story; this matter being found in scat-
tered paragraphs in the first third of the defendant’s
book : all the other portions of Judge Story's book
were abridged without any transcription of his com-
mon language, the part so abridged comprising two-
thirds of the defendant’s book. The court, 1n granting
an injunction as to the first 100 pages of the defend-
ant’s work, said :

“What is the character of the work complained
of?7 Upon its title-page it does not purport to be an
abridgment, but ‘ An Introduction to Equity Juris-
prudence, on the Basis of Story’s Commentaries’;
and in the preface the author says, ¢ It is not intended
to supply the place of the Commentaries with any
class of readers, but to serve simply as an intro-
duction, a companion, and a supplement to their
study. The text is substantially an abridgment of that
work, &c.’; . ... but he also says that ‘ he has felt at
liberty to make very considerable alterations and addi- -
tions” Alterations of the original work, and additions
to the text, are not appropriate to an abridgment. In
saying, therefore, that ‘the text is substantially an
abridgment,” Mr. Holcombe could have meant nothing
more than that, in writing his book, he followed the
arrangement of the Commentaries, extracting certain
parts, condensing others, with ‘ very considerable altera-
tions and additions’ of his own. A supplement to
the Commentaries, which, Mr. Holcombe says, in some
sense, 15 the character of his work, may supply defects

in the original, but it can in no sense be considered an
23
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abridgment, This remark seems to have been made
in geference to the notes added by the author. It may
not be essential to exclude extracts entirely from an
abridgment, but in making extracts merely there is no
condensation of the language of the author, and, con-
sequently, there is no abridgment of it. Much loose-
ness 1s found in the decisions upon this subject. Some
of the judges would seem to consider that where a
book 1s greatly reduced in the size, though made up
principally of extracts, it is an abridgment. In a book
of reports, such as ‘ Bacon’s Abridgments,’ the lan-
guage of the court is necessarily adopted often to
show the principle of the decision. But the same
necessity does not exist, and the same license can not
be exercised in abridging an elementary work., . . .
Nearly one-half of the text, in the first hundred
pages of Mr. Holcombe’s book, appears to have
been extracted from Story. . . . . To class these
extracts under the head of ¢‘abridgments, would
scem to be a perversion of terms. Whatever
else this part of Mr. Holcombe’s book may be
called, it is not an abridgment. With greater propriety
it may be called a compilation, as the extracts con-
tained 1n it are taken from various authors. Asa com-
pilation, this part of the book must be considered an
infringemeut of the right of the plaintiffs, by the
copious extracts made from the Commentaries, and
the classification of the subjects copied from them.
Looking at the smallness of Mr. Holcombe’s
book, in comparison of that from which it was prin-
cipally taken, one might suppose that tae former was
a short abridgment of the latter. But this compari-
son of size or number of pages affords no guide to a
proper decision. The character of the work must de-
pend upon its matter; and it would seem from the
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considerations stated, that the first third part of Mr.
Holcombe’s book, including one hundred pages, can-
not be justly and legally called an abridgment, as it
does not possess the essential ingredients of such a
work ; and that, viewing it as a compilation, it is an
infringement of the plaintiff’s right, on the ground
that the plan of the Commentaries is copied; and
also for the reason that the extracts extend beyond
the proper limit of such a work. The remaining two-
thirds of the book may be comprehended under a lib-
eral construction of an abridgment, The matter is
greatly condensed by Mr. Holcombe, in his own
language, and in a manner highly creditable to him.”

The case of Dickens v. Lee, is interesting as illus-
trating the extent to which publishers have ventured
to take advantage of the privileges of abridgers and
abridgments, In that case the defendant published in
a number of “Parley’s Illuminated Library” (a
weekly publication) a portion of a story entitled “ A
Christmas Ghost Story, re-originated from 'the orig-
inal by Charles Dickens, Esq., and analytically con-
densed expressly for this work,” which, with the ex-
ception of a few colorable alterations, was in all re-
spects similar to the “ Christmas Carol ” of Charles
Dickens, this was held to be a clear invasion of Mr.
Dickens’s copyright in that work.

It was contended that the work was neither a
colorable imitation nor « piracy of the other, but a fair
abridgment, the result of the defendant’s mental labor,
and falling within the principle of Dodsley v. Kinners-
ley ;? and it was urged that—so far from any attempt
being made to induce the public to believe they were
buying, for one penny, what the eminent author of the

* 8 Jur. 183, ante, p. 339.
* 4 Esp. 169.



356 - LAW OF LITERATURE.  [CHh.IV.

“ Christmas Carol ” had written and published for five
shillings—the defendant, in his work, had a dedication
of his labors to Mr. Dickens himself. “The plaintiff”
said the court, “appears to be the author, and to own
the copyright of a work of fiction—a novel—the copy-
right of which has not been contended to be not enti-
tled to protection. The defendant has printed and
published a novel, of which, fable, persons, names and
characters of persons, the age, time, country, and scene,
are exactly the same; the style of language in which
the story i1s told is in many instances identical, in all
similar, except when certain alterations, by way of
extension or substitution have been made; as to which,
whether they improve or do not improve upon the
original composition, it is not necessary for me to ex-
press my opinion. Now this has been said to be an
abridgment, and as an abridgment to be protected. |
am not aware that one man has the right to abridge
the works of another. On the other hand, I do not
mean to say that there may not be an abridgment
which may be lawful, whick may be protected ; but to
say that one man has the nght to abridge and so pub-
lish in an abridged form the work of another, without
more, i going much beyond my notion of what the
law of this country i1s. The expressions of Lord
Ildon, applied to a subject of copyrizht very different
from the present, but still applied to the subject of
copyright, are these: ‘The question upon the whole is,
whether this isa legitimate use of the plaintiff’s publica-
tion in the fair exercise of a mental operation deserving
the character of an original work.’! And I agree that
there may be such an use of another man’s publication
as, involving the exercise of a new mental operation,
inay fairly and legitimately involveit. It doesnotappear

' 17 Ves. 426.
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to me that there 1s anything in the present case which
brings that which the defendant had done within a
legitimate use of the plaintiff ’s publication, within the
terms ‘fair exercise of a mental operation, o1 within
the expression of ¢ deserving the character of an orig-
inal work, I think it, therefore, entirely excluded
from Lord Eldon’s definition, if as a definition Lord
Eldon meant it. It appears to me to be a mere bor-
rowing, with alterations and departures merely color-
able; and when it 1s said that the difference of price
and other circumstances of difference belonging to it,
are such as to render the invasion of no practicable
mischief to the plaintiff, the person whose property has
been taken, is entitled to judge for himself how far he
will consider that abstraction of his property to be
prejudicial or not prejudicial. It is a valuable prop-
erty, and he 1s entitled to be protected from the un-
authonized use of it by another. I do not, however,
as at present advised, at all accede to the argument
that, whatever may be the relative merit of the two
publications, whatever their relative prices, the publi-
cation and circulation of the cheaper may not in a
pecuniary point of view, at least, if not otherwise,
maternally prejudice the plaintiff. There are various
points of view into which it is unnecessary for me to
enter, in which such a case may be put, in which
material damage may arise from the subject, considered
merely and solely as a question of property, which is
the only point of view in which it is my duty or
business to consider it.”

171. The case of Bradbury v. Hotten! applies the
principle of unlawful abridgment to pictures and en-
gravings. Between the years 1849 and 1867, there
appeared, in the London “ Punch,” nine cartoons, with

"8 L. R. Exch. 1; 42 L. J. Exch. 28,
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descriptive writing underneath, referring to the empe-
ror Napoleon III. In 1871, the defendant published
a work called “ The Man of his Time,” consisting, first,
of the “ Story of the Life of Napoleon III., by James
M. Haswell,” and, secondly, of “ The Same Story as
Told by Popular Caricaturists of the Last Thirty
Years” Among the caricatures in Part 1I. were
copies in a reduced form, sometimes with, and some-
times without, the descriptive writings of the nine car-
toons above mentioned. No consent from the pro-
prietors of “Punch” to this reproduction had been
obtained. In an action by them for infringement of
- their copyright in the several books or sheets of letter-
press containing the cartoons, they were held entitled
to recover therefor.

A collection of indices of abstracts of titles to the
real estate in certain precincts, is an original work,
and entitled to protection as such.

172. An important aspect of this question pre-
sents itself in regard to school and college text-books/’
which in the United States are multiplied almost by
hundreds yearly, and form, perhaps, the most profitable
of publishers’ ventures.

The originality of these productions consists en-
tirely and exclusively in the method of treatment or
arrangement of primary, cardinal, and fundamental
rules and principles, and they therefore present this
branch of our inquiry in its purest phases. As was
well said by Mr. Justice Story, in a leading case,

' Banker v. Caldwell, 3 Minn. 94. See further discussion ot
this case in the chapter on Piracy.

* As to school books, see also Lennie v. Pillans, 5 Sess.
Cas. 2 Ser. 416. Constable v. Brewster, B. S. 215 (N. E. 152).
Greene v. Bishop, 1 Cliff R. 186.

* Emerson v, Davies, 3 Story, 786. Vid. also Gray v. Rus-
sel 1 Story, 17. As to how far a re-arrangement of scientific-
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“The preparing and adjusting of such writings require
much care and exertion of mind. . . . . It does not
require the exercise of original or creative genius, but
it requires industry and knowledge.”

The case of Emerson v. Davies'is a leading one
in the United States. In the year 1829, Frederic
Emerson published a text-book entitled “The North
American Arithmetic, containing Elementary Les-
sons, by Frederic Emerson.” This book was ex-
tensively adopted ; continued to be populariy used in
schools; and was several times revised, re-copyrighted
and re-published 1n various editions previous to the
year 1843. In that year Professor Charles Davies
published a work entitled “ First Lessons in Arith-
metic, Designed for Beginners, by Charles Davies.”

Mr. Emerson thereupon brought his bill against
Professor Davies for alleged piracy of his first-men-
tioned work, claiming that its distinctive features had
been boldly pirated by Davies, in his work, and that
the “ First Lessons in Arithmetic, by Charles Davies,”
was really and substantially “The North American
Anthmetic, by Frederic Emerson.”

The complainant claimed among other, that the
progressive steps by which he (Emerson) had pro-
posed to teach children the elements of arithmetic,
‘was his own original invention. “That, in the execu-
tion of his plan he arranged a certain set of tables in
the form of lessons, with a gradation of examples to
_ precede each table, in such manner as to form, with
the table, a peculiar and symmetrical appearance of
each page;” and had further illustrated his lessons by

artistic matter (as, for example, the arrangement of the score
of an opera for the pianoforte), is an original work. See
Wood v. Boosey, 7 B. & S. 869; 9 Id. 175; L. Rep. 22 B. 340;
Id. 32 B. 223; 18 L. T. N. S, 145.

' 3 Story, 786.
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attaching to each example unit-marks, representing
the numubers embraced in the example, which features
were his own original contrivance and invention, He
further alleged, that these peculiar features, z ¢, the
tables, the examples, and the unit-marks, were imitated,
copied, and employed in the work by Davies. The
defendant denied all the allegations, and claimed that,
whatever resemblance there was between the two
text-books, was owing to the identity of the subjects.
treated. .

The ability and fullness of the arguments on
both sides of this case, and the exhaustive opinion
therein by Mr. Justice Story, entitle it to be consid-
ered as one leading in questions of this kind.

In his opinion in that case, Judge Story said: “It
1s a great mistake to suppose, because all the materials
of a work, or some parts of its plan and arrangements.
and modes of illustration may be found separately, or
in a different form, or in a different arrangement in
other distinct works; that therefore, if the plan, or
arrangement, or combination of these materials, in
another work, 1s new, or for the first time made, the
author, or compiler, or framer of it (call him what you
please), is not entitled to a copyright. The reverse is.
the truth in law, and, 1 think, in common-sense also.
It is not, for example, in the present case, of any 1m-
portance that the illustrating of lessons in arithinetic,
by attaching unit-marks representing the numbers
embraced in the example, may be formed by dots,
in ‘Wallis's Opera Mathematica, or—in ‘Colburn’s
Arithmetic, in the form of upright linear marks, in a
pamphlet detached from the main work. That is not
what the plaintiff claims to found his copyright upon.
He does not claim the first use or invention of unit-
marks for the purpose above mentioned. The use of
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these 1s a part of, and included in, his plan; but it is
not the whole of his plan. What he does claim, is—
1. The plan of the lessons in his book. 2. The exccu-
tion of that plan, in a certain arrangement of a set of
tables, 1n the form of lessons to illustrate those lessons.
3. The graduation of examples to precede each table
- in such manner as to form with the table a peculiar
and symmetrical appearance of each page. 4. The
illustration of his lessons, by attaching, to each example,
unit-marks representing the numbers embraced in the
example. It is, therefore, this method of illustration
in the aggregate, that he claims as his invention, each
page constituting, of itself, a complete lesson; and he
alleges that the defendants have adopted the same
plan, arrangement, tables, gradatlon of examples and
illustrations, by unit-marks in the same page, in imita-
tion of the plaintiff’s bock, and in infringement of his
copyright ; and, in confirmation of this statement, he
refers to divers pages of the book of the defendants.
Now, I say that it is wholly immaterial whether each
of these particulars—the arrangement of the tables and
tforms of the lessons, the gradation of the examples to
precede the tables, the illustration of the examples by
unit-marks—had each existed in a separate form, in
different and separate works, before the plaintiff’s
work ; if they had never been before united in one
combination, or in one work, or on c~e page, in the
manner in which the plaintiff has united and con-
nected them, No person has a right to borrow the
same plan and arrangement and illustrations, and
servilely to copy them into any other work. The
same materials were certainly open to be used by any
other author; and he would be at liberty to use unit-
marks, and gradations of examples, and tables, and
illustrations of the lessons, and to place them in the
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same page. But he could not be at liberty . trans-
cribe the very lessons and pages, and examples and
illustrations, of the plaintiff, and thus to rob him of
the fruits of his industry, his skilf, and his expenditures
of time and money.” ”

And in the case of Gray v. Russell? which was a
suit brought to protect the well-known “ Adam's Latin
Grammar” against a so-called “1mprovement ” thereon,
the same eminent judge, with equal clearness, enun-
ciated the principles from which our courts would very
reluctantly depart. Said Story, J. in answer to the
argument that -there was nothing really new or novel
in Mr. Gould’s notes to Adam’s Latin Grammar, and
that all his notes were taken from works that had
been subsequently printed: “ That is not tke true
question before the court. The question is, whether
these notes are to be found collected and embodiad in
any former single work. It is admitted, that they are
not so to be found. The most that is contended tor,
is, that Mr. Gould has selected his notes from very
various authors, who have written at different periods,
and that any other person might, by a diligent examina-
tion of the same works, have made a similar selection.
It is not pretended, that Mr. Cleveland undertook or

aceomplished such a task by such a selection from the
original authors. Indéed, it is too plain for doubt,
that he has borrowed the whole of his notes directly
from Mr. Gould’s work ; and so literal has been his
transcription, that he has incorporated the very errors
thereof.” | |

“ Now, certainly, the preparation and cellection of
these notes from these various sources, must have been
a work of no small labor and intellectual exertion

' 3 Story, R. 782.
* 1 Story, 11.
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- The plan, the arrangement, and the combination of
these notes—in the torm in which they are collectively
exhibited in Gould’s Grammar—Dbelong exclusively to
this gentleman. He is, then, justly to be deemed the
author of them, in their actual form and combination,
and entitled to a copyright accordingly. If no work
could be considered by our law as entitled to the privi-
lege of copyright—which is composed of materials
drawn from many different sources, but for the first time
brought together in the same plan and arrangement and
combination—simply because those materials might be
found scattered up and down in a great variety of
volumes, perhaps in hundreds, or even thousands of

- volumes, and might, therefore, have been brought
together in the same way and by the same researches

of another mind, equally skillful and equally diligent,
—then, indeed, it would be difficult to say, that there
~could be any copyright in most of the scientific and
‘professional treatises of the present day. What would
become of the elaborate commentaries of modern
‘scholars upon the classics, which, for the most part,
consist of selections from the works and criticisms of
various former authors, arranged in a new form, and
combined together by new illustrations, intermixed
with them ? What would become of the modern
treatises Gpon astronomy, mathematics, natural philos-
ophy, and' chemistry ? What would become of the
treatises in our own profession, the materials of which—
if the works be of any real value—must essentially
depend upon faithful abstracts from the reports, and
from juridical treatises, with illustrations of their
bearing?. - Blackstone’s Commentaries is but a
compilation of the laws of England, drawn from
authentic sources, open to the whole profession:
and yet'it was never dreamed that it was not-a work
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in the highest sense original: since never before
were the same materials so admirably combined
and exquisitely wrought out, with a judgment, skill,
and taste absolutely unrivalled.”

173. The principle already exam'ned, which ob-
tains in questions of this kind is, that the fact of the
imitation or infringement may depend upon the value
rather than the quantity of the selected and conveyed
materials, as where, for example, in a review or an
abridgment only the unimportant parts are omitted,
and the substance of the original work retained.

It is upon this principle that the decision in Low
v. Ward,! assigning copyright in part only, of a work
which was only valuable as a whole, would seem to
depend. And so the addition of words, prelude, and
accompaniment to an old musical air, would give the
adapter a copyright in the whole composition ;? and
the rule will be the same if the adapter procured
another to compose the accompaniment instead of
doing it himself? '

In the case of Boucicault v. Wood} it was held
that a person who writes a play, and borrows certain
‘incidents from a published novel, will still be held to
be its author. “The mere copyist,” said the judge in
that case (Shipman), “or the slavish imitator, who
produces old materials substantially in their old form,
without new combination, is entitled to no protection
under the statute, But the law rests upon no code of
comparative criticism. - It protects alike the humblest
efforts at instruction or amusement; the dull produc-
tions of plodding mediocrity and the most original
and 1mposing displays of intellectual power. The

* L. R. 6 Eq. 418, post, chapter on Copyright.
* Lover v, Davidson, 1 C. B. N. S. 182,
* Leader v. Purday, 7 C. B. 4. ‘ & Blatchf. 87.
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Jaw should be liberally construed in favor of authors,

and, leaving their comparative merits to be settled by

critics, at the tribunal of public opinion, it should

protect and encourage their labors. The fruits of

- their literary toils should be secured to them by the
highest title, for they keep open the springs of
thought which feed the intellectual life of the
nation.”

174. A question of some nicety, however, arises
as to translations. While a translation of a foreign
work, not under the protection of copyright in the
country where the translation is made, is, of course, an
infringement of no one’s rights, it is a matter of
some legitimate doubt whether or not, if the untrans-
lated version is protected by copyright, the translation
would violate it, Translations are, it would seem, from
the considerations already submitted, original works,
although not productions de génie, but rather pro-
ductions de l'esprit (to use the French distinction of

M. Merlin). They are laborious and diligent works,
involving the individual mental labor of the translator;
and as a nc unimportant means of spreading and
diffusing knowledge, they are regarded with favor by
the law, and will be encouraged by the law as far as
possible, consistently with vested rights:

The law of England unquestionably treats trans-
lations as original works, and this is probably the rule
in the United States. The particular question as to
where a work in a language classical, or “ caviar to the
general,” seems not to have met with any authoritative
decision in either country. A case exactly in point,

" however, was that of Burnett v. Chetwood; where a
bill was brought to restrain the publication of a trans-

! Curtis on Copyright, p. 187.
* 2 Meriv. 441 (note).
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Iation of “ Burnett’s Archaeologica Sacra,’—a book in
which ¢he complainant had a vested right under the
statute 8 Anne, c. 19. The opportunity for an enun-
ciation upon this mooted point was all that could be
desired ; but the lord chancellor (Parker) ignored the
question altogether, and granted an injunction to re-
strain its publication, upon entirely different grounds,
namely, that the work was one not innocent in its
character as tending to disturb religious beliefs;
grounds which, to say the least, were gratuitously sug-
gested by his lordship, which, at the present day,
appear to be sufficiently absurd!

The opinion seems to be, that in cases where a
copyright of the original exists within the jurisdic-
tion when the -translation is made, that the unauthor-
ized translation would be considered as an interference
with the rights of the propretor.

Still, much. 1s to be said in favor of an opposite
view. The translation would not only have given the
work a new dress, have increased its circulation and
influence, but it would be a new labor expended upon.
old materials, which, as we have seen, cannot be forbid-
den. If the work was scientific in its character, how-
ever, the original writer in the fc%reign tongue might

* The lord chancellor said that, though a translation
-might not be the same with the reprinting of the original on
accouint that the translator had bestowed his care and pains
upon it, and so not within the prohibition of the act, yet——thls.
being a book which, to his knowledge (baving read it in his.
study) contained strange notions intended by the author to.
be concealed from the vulgar in the Latin language, in which
language it could not do much hurt, the learned being better
able to judge of it—he thought proper to grant an injunction
to the printing and publishing it in English; that he looked
upon it that this court had a superintendence over all books,.
and might, in a summary way, restrain the printing or pub-
lishing any that contained reflections on religion or morality.
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- claim protection in the peculiar system, arrangement,
'~ and design of his treatise, under the well-known rule
.. of Judge Story,! who draws an analogy from the law
. of patents, Said he, “ A man who constructs a new
- . machine, is entitled to a patent therefor, if the com-
" bination and arrangements thereof are new and his

own invention, although he uses old materials and old

- mechanical apparatus and powers, in constructing such
"machine. He may use wheels, or levers, or screws, or

toggle-joints, or cranks, or any other known modes.

- of accomplishing given mechanrical ends, if he com-

bines them In a new manner, and thus produces a

- beneficial result. The steam-engine, the steamboat,

the cut-nail machine, the card machine, are all but
new combinations of old materials, old processes, and
old mechanical powers and apparatus. And so,” he
argues, “although the last compiler or arranger,

~ does  not, by his new arrangement, acquire the

richt to appropriate to himself the materials which

- were common to all persons before, so as to exclude

those persons from a future use of such materials,
still he is entitled to use such materials, with his im-
provements superadded, whether they consist in plan,

rarrangement, or illustration, or combinations; for
~ these are strictly his own.” And so,also, a patent will
- be granted for an improvement, just as no inconsidera-

- ble number of the more useful and laborious works in

- all the range of literature, are annotations of preceding:

texts, and, of course, copyrightable.

175. There may be cases, however, in which the
_ownership of literary property centers in one, not its

~actual author, and not its proprietor by contract of as-
- signment or purchase, though, undoubtedly, the

' In Emerson v. Davies, 3 Story, R. 968 and see Gray v.
Russell x Id. 11.
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principle upon which they depend, is one of 1mphed
contract.

Suck cases are those in which the real author, at
the time he produced the composition, was in the em-
ployment of anothzr. This priuciple is sometimes
called the law of literary accession, and is as follows:
where, in the course of the production or composition
of a literary scientific production, an author em-
ploys another or others to assist him, the product of
their individual labor will belong to him who is the
author or proprietor of the whole!

The difference between the doctrine of literary
accession and the preceding cases, where the labor of
others was merged, consists in the fact of the employ-
ment. In the cases of the musical adaptation of an
old air, and of the plot of a novel in a play, the point
hinged upon, was, that ownership of the particular
features of these compositions became merged in the
ownership of the composition as a whole (and which
was only valuable as a whole), and it made no differ-
ence that the feature happened to be the theme of the
whole production, if, separated and isolated from the
production, that theme was of no market value.

Still another variety of this general principle is to
be found in what we have treated, further on in this
chapter, under the head of proprietary copyright.

176. The doctrine of literary accession, however,
will only be applied in favor of innocent parties, and
those who have not willfully used or appropriated the
property of others.

A wrong doer will not be penmtted to derive
benefit from the otherwise accessorial character of that

' Pothier, propneté 170, 178. Hatton v. Keene, 7 Com. B.
N.S. 268,29 L. J.20C.P;'t L. T. N. S. 10. ¢ Am. Law
Reg. 33. Vid. Code Nap. 566, 567.
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~which he converts to his own use! And, as against
such, the accessonal part will be held to be the princi-

.. pal and vital part. Accordingly, the publication of a

 book will be restrained or suppressed for piracy, where
the matter pirated is accessorial only to former com-
positions in which there could be no copyright, and
forms only a small portion of the whole contents?

The law of hterary accessions is well illustrated in
the case of a calico printer who had discharged his
head color-man. The color-man brought suit against
him in trover for a book of entries of processes of
mixing the colors used in his employ, which he had kept
while in the defendant’s employ. It was held that,
even though many of the processes therein set forth
were of the plaintiff’s own invention, he could not
recover, because they were the result of his employ-
ment; and that the master had a nght to something
beside the mere manual labor of the servant in the
mixing of the colors; and though the plaintiff in-
- vented them, yet they were to be used for his master’s
benefit.

So where the plaintiff, an artist, accompanied an
expedition to Japan, fitted out by the United States

~ government, as a master’s mate, and signed the ship-

ping articles, and drew and received his pay as such,
with the understanding that all sketches and drawings
that he might make were to belong to, and become

' Sweet v. Bunning, 2 T. J. ch.go; 2 S, & S. 1; 16 Com.
B. 459; 3 Jur. 217; 5 Carr. & P. §8. Merlin: Questions de
~ Droit, “ Contrefacon,” § II. vol. 2, p. 659; ¢ Proprietée Lit-
terraire,”” § II. vol. 6, p. 498, 4th ed.; Keene v. Wheatley, 9
Am, Law. Reg. 33; Keene v. Clarke, 5 Rob. 38.

* 3 Swanst, 680,681 ; 5 Ves., 709; 3 Mylone & Co,, 736, 737,
- 738; Sweet v. Benning, 16 Com. B. 459 ; Hatton v. Keene,.

29 L. J. N. S. C. P. 20; 7 Com. B. N. S, 268; Keene v

Wheatley, ¢ Am. Law. Reg. 33.

* Makepeace v. Jackson, 4 Taunt. 77o.
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the property of, the government,—and he did make
certain sketches and drawings, which were afterwards
incorporated in a report of the expedition to the
navy department, and ordered printed by congress,—
it was held, that he was not the “author or proprietor”
of the prints and engravings, in such a sense as to be
capable of taking out a copyright, after the publication
by government.

In another case, where an inventor, in the course
of his experimental essays, had employed an assistant,
who suggested and adapted a subordinate improve-
ment, it was held an incident or part of the employ-
er's main invention? Where an dctor in the employ
of a manager of a theater, who was also the proprietor
of a manuscript play, took the leading part in the rep-
resentation of the play on the stage, and in so doing
introduced many new and original “gags” and in-
terpolations, consisting of words, phrases, and sen-
tences, some of which were written in pencil on the
margin of the manuscript copy of the play, and some
of which were retained only in the memory of the
actor,—it was held that these *gags” and interpola-
tions were the property of the propretor of the play,
and not of the actor in her employ® And, upon a
like principle, in the case of a musical composition,
it was held that a person who adapted words to an old
air, and procured a friend to afra,nge an accompani-
ment, would acquire a copyright in the ' hole.

This principle, however, will be exercised with
great care, and should be considered in connection with

' Heine v. Appleton, 4 Blatchf. rzg.
" * And see Lover v. Davidson, 1 Com. B. (N. S.) 82; Mac-
leaa v. Moody, 20 Scotch Sess, Cas. 2d series, 1164.
* Keene v. Wheatley, 9 Am, Law. Reg. 33.
* Cocks v. Purday, 2z Car. & Kirw. 269.
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the rules before noticed, namely, that to constitute one
an author he must, by his own intellectual labor, ap-
plied: to the materials of his composition, produce an
arrangement, combination, or performance new in
himself! He cannot become entitled to its proprietor-
ship by merely procuring another to do the work?
177. A question has arisen whether a greater de-
gree of originality 1s necessary to sustain a claim to
a copyright than would be sufficient to support a title
to a patent, In the case of patent inventions, sug-
gestions of servants employed in perfecting a dis-
covery, tending to facilitate its practical application,
may be adopted by the employer and incorporated
into his design without detracting from his claim to
originality. In Barfield v. Nicholson,;? Sir John Leach
suggested the application of a similar principle to
copyright. Chief Justice Jervis, however, leaned to a
different opinion in-ithe case of Shepherd v. Conquest,*
remarking that the enactments upon which literary
property and patents for inventions are respectively
founded, differ widely in their origin and details; and
“that in order to show that the position and rights of
an author within the copyrnight acts are not to be
measured by those of an inventor within the patent
laws, it is only necessary to bear in mind that, whilst
on the one hand a person who imports from abroad
the invention of another previously unknown here,
without any further originality or merit in himself, is
an inventor entitled to a patent; on the other hand, a
person who merely reprints for the first time in this
country a valuable foreign work, without bestowing

q ' Atwill v, Ferrett, 2 Blatchford, 46. An# pp. 360, 362. Per
tory, J. '

*Id. Pierpoint v. Fowle, 2 Wood & Minn. 46.

*2 Sim, & St. 1; 2 L. J. 90, 102 ch.

‘17 C. B. 444.
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upon it any intellectual labor of his own, as by trans-
lation, which to some extent must impress a new
character, cannot thereby -acquire the title of an
author within the statutes relating to copyright. The
chief justice proceeded: “We do not think it neces-
sary, in the present case to express any opinion
whether, under any circumstances, the copyright in a
literary work, or the right of representation can be-
come vested @b snifzo in an employer, other than the
person who has actually composed or adapted a
literary work. It is enough to say in the present case,
that no such effect can be produced where the em-
ployer merely suggests the subject, and has no share
in the design or execution of the work, the whole cf
which, so far as any character of originality belongs to
it, flowed from the mind of the person employed. It
appears to us an abuse of terms, to say that in such a
case the employer is the author of a work to which
his mind has not contributed an idea; and it is upon
the author in the first instance that the right is con-
ferred by the statute which creates it.”?

Or again: as in the case of succeeding essays or
treatises upon identical subjects, or of new and im-
proved editions of standard works, the same question,
founded on a supposed analogy between patents and
copyright, occurs,

It has seemed to us, however, that such an analogy,
from the very nature of the things treated cannot and
does not exist.

The thing patented is actual palpable, and mate-
rial. ‘The thing copyrighted is an invisible, impalpable -
idea—a thought clothed in words. The idea is the
common property of him to whom it shall occur; the
language is the common hentage of the race. Does

* Shortt, L. L. p. 85.
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it not follow, therefore, that there must be a difference
" in their treatment, and that, because the subjects of
. patent and copyright will generally be found treated

of together—bound together in the same treatise; or
because both are alike a property created by the state;
or even because authors and inventors have common
and analogous rights, and seek the identical remedies
or protection—there is any analogy (except, possibly,
an analogy of treatment) between them ?

The theory of copyright recognizes the possibility
of a new work, arising from a re-arrangement or repub-
lication of old matter, without an interference with,
or infringement upon, the former, which is a case un-
known to the theory of patents.

For instance : the patentee of a sewing-machine, in
1874, which employs the needle of a sewing-machine

~ patented in 1862, must pay to the owner of the patent

on the needle a royalty for every one of his needles
used. But the writer of a legal work in 1874, who
treats a branch of the subject-matter in identically the
same method; making, perhaps, identically the same
remarks, in the same order and even in almost the
precise words as a treatise-writer on that same subject,

~ who published ten years before him—since, as we have

seen, he could not copyright the subject-matter—so
long as his work is not a mere conveyance of the

- preceding one, is not bound to pay a royalty for the
~ method. -*

The explanation is, that a work is copyrighted

| simply. because it cannot be patented. If the law

of patents was capable of protecting every possible
product of intellectual labor, there would be no neces-

- sity for a law of copyrights; and, so far from their

being similar, it is only because they are dissimilar that
they exist separately, or that copyright exists at all.
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178. The question of proprietory copyright
(which, perhaps, is only a variation of the doctrine of
litesary accession, and reduceable to that head), arises
principally in considering as to how far the proprie-
tor of a periodical containing translations made from
foreign works, by persons employed and paid by him,
or from works imported by him at considerable ex-
pense, seems to be settled in favor of the proprietor!
So, any assistant, employed to compile matter for cat-
alogues or other works of reference, will be held to
have no claim to authorship in the labor thus per-
formed at their principal’s instance. As, for example,
persons employed by publishers of a shipping list to
compile from books of a custom-house, to which the
publishers had the sole right of access, for purposes of
publication, will not be held to be authors?

But, on the other hand, a person employed as a’
performer and stage manager of a theatre, who agrees
to write a play to be performed in the employer's
theatre, so long as it continues to draw good
audiences, and who thereupon- does write such
play, will not be held by ‘the agreement as to its
performance to  have parted with his ownership
therein.*

One who merely procures a drawing or design to
be made, or who procures alterations to be made in

' Wyatt v. Barnard, 3 Ves. & B. 77.

* McLean v. Moody, 20 Scotch Sess. Cas. 2nd ser. 1164.

* Roberts v. Myers, 13 Month. L. Rep. 400; pos?, chapter on
Dramatic Copyright,

* The plaintiff has not made a case for relief within the
statute (8 Geo. z C. 13) which was made for the encourage-
ment of genius. . . . . If heis any author, then any per-
son who employs an engraver or printer, is an author. Lord
Hardwicke in Jeffreys v. Baldwin, Amb. 164; 7/d. also Pier-
pont v. Fowle, 2 Wood & Min. 46, and Binns v. Woodruff, 4
Wash. 53.
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a musical composition not original with himself,

will not be, in either case, an author. And the em-

ployment of an author to write a play, even where the

employer suggests the subject, does not constitute
the employer the author of the play.’

To constitute a joint. authorship the work must
have been the result of a preconcerted joint design
between two co-workers, and the mere introduc-
tion of alterations, additions, or improvements by
another person, whether with or without the real
author’s sanction, will not entitle the other person to
be considered a “joint anthor” of the work in ques-
tion.’

179. The important inquiry as to what will con-
stitute a new edition of a work, 1s one of constant
importance, This question was ably discussed in the
late Scotch case of Black v. Murray,! which held that
a person may, by publishing a reprint of a work of
which the copyright has expired, with notes and illus-
trations from other works, create a new copyright,
which will be protected from piracy; and that it is a
piratical use of such copyright work to borrow from
it any considerable number of those illustrations.

It was contended on behalf of the defenders in
this case (which was an action for infringing the pur-
suers’ copyright in the works of Sir Walter Scott, by
publishing what purported to be a reprint of the
original edition of the “ Minstrelsy of the Scottish
Border ”), that the copyright claimed by the pursuers
was a copyright of an edition of a work, not of the
original text, the copyright in which had admittedly

' Lover v. Davidson, 1 C. B. N. S. 182; Leader v. Purday,
+ C. B. 4.

* Levi v. Rutley, L. R. 6 C. P, y23.
° Id.

* 9 Scotch Sess. Cas. 341, 3d series.
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long since expired; that the pursuers’ claim to copy-
right was chiefly based on notes contributed to their
alleged copyright edition ; that to make notes the sub-
ject of copyright, they must, in a reasonable sense,
form a “book,” and must constitute the value of the
new edition ; that that was not the case with the pur-
suers’ edition, the notes added by their edition being
200 in all, many of them unimportant, and not ex-
tending to 25 small pages; that only 40 were taken
by the defenders, 10 of them being found in editions.
not copyright ; and, finally, that it was open to the de-
fenders to quote, even from copyright books, for the
purpose of illustration; but the court of session
affirming the interlocutor of the lord ordinary, held
the defenders liable for piracy.

“Questions of great nicety and difficulty,” said the
Lord President, “ may arise as to how far a new edition
of a work is a proper subject of copyright at all ; but
that must always depend upon circumstances., A new
edition of a book may be a mere reprint of an old
edition, and, plainly, that would not entitle the author
to a new term of copyright running from the date of
the new edition, On the other hand, a new edition
of a book may be so enlarged and improved as to
constitute in reality a new work, and that, just as.
clearly, will entitle the author to a copyright running
from the date of the new edition. Take for example,
in illustration of this, a new edition of a scientific
work which is published twenty or thirty years after
the date of the first edition. The progress of science
in the interval necessarily leads to the new edition being
‘a very different book from the old. That old edition
will, probably, in the course of these twenty or thirty
years, have become comparatively worthless, while the
new edition, particularly if it is the production of the
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original author himself, will be as valuable, at the later
period, as the original edition of the book was at the
time when it was published. But there are many
cases between these two extremes; and the difficulty
will be to lay down any general rule as to what
amount of addition, or alteration, or new matter will
entitle a second or a new edition of a book to the
privilege of copyright, or whether the copyright ex-
tends to the book as amended or improved, or is
confined only to the additions or improvements them-
selves, as distinguished from the rest of the book. I
think, in the present case, that we shall not find that
we are in reality much troubled with such difficulties.”

“It is not necessary,” observed Lord Ardmillan,
“that a work shall be entirely a new work in order to
be the subject of copyright. A new edifion i1s not
necessarily a subject of copyright, but it may be so.
There must be some originality in it; it may be in new
thought, or in new illustration, or in new explanatory
and illustrative annotation, or even, in some peculiar
instances, in simply new arrangement. If, in any of
these respects, there is independent mental effort, then
in the result of that mental effort, there may be copy-
right.” -

Lord Kinloch said : “I think it clear that it will not
create copyright in a new edition of a work, of which
the copyright has expired, merely to make a few
emendations of the text, or to add a few unimportant
notes. To create a copyright, by alterations of the
text, these must be extensive and substantial, practi-
cally making a new book. With regard to notes, in
like manner, they must exhibit an addition to the
work which is not superficial or colorable, but imparts
to the book a true and real value, over and above that
belonging to the text. This value may, perhaps, be



378 LAW OF LITERATURE.  [CH.IV.

rightly expressed by saying that the book will procure
purchasers in the market on special account of these
notes. When notes to this extent and of this value
are added, I can not doubt that they attach to the
edition the privilege of copyright. The principle of
the law of copyright directly applies. There is in-
volved in such annotation, and often in a very eminent
degree, an exercise of intellect and an application of
learning, which place the annotator in the position
and character of author, in the most proper sense of
the word. The skill and labor of such an annotator
have often been procured at a price which cries shame
on the miserable dole which formed to the author of
the text his only remuneration. In every view, the
addition of such notes as I have figured, puts the
stamp of copyright on the edition to which they are
attached. It will still, of course, remain open to pub-
lish the text, which, ex Zypotfesz, is the same as in the
original edition; but to take and publish the notes
will be a clear infringement of copyright.”

It is not necessary that the notes should be origi-
nal. If skill and labor are bestowed in their selection
and application, the annotator is entitied to copyright
in them.

“ Of the 200 notes,” said the lord president, in the
case just referred to, “the defendants’ counsel tells us
further that fifteen only consist of original matter, and
are the composition of Mr. Lockhart himself, while
the remaining 185 are quotations from other books
and authors. Now this seems to be considered, also,
to be a sort of disparagement of the value of the
notes, in which I cannot at all agree. It seems to
me that notes of this kind are almost chiefly valuable
in bringing together, and in combination, the thoughts
of the same author in different places, or the thoughts
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of other authors, or of critics, bearing upon the point
that 1s under consideration; and nothing could better
illustrate it than a number of the notes which we see
in these very volumes, and which are exceedingly
intcresting and valuable as matter of literary and
critical taste and judgment. The quotations are, in
many places, most apposite, and highly illustrative of
the text, and exceedingly interesting to the reader;
and, certainly, the selection and application of such
quotations from other books may exercise as high
literary faculties as the composition of original matter.
They may be the result both of skill and of labor
and of great literary taste; and, therefore, I think the
circumstance that the notes consist, to a great extent,
of quotations, is anything but a disparagement of their
value,” So Lord Kinloch: “It was, perhaps, thought
that to repeat quotations from well-known authors
was not piracy. If so, I think a great mistake was
committed. In the adaptation of the quotation to the
ballad which it illustrates—the literary research which
discovered it—the critical skill which applied it—there
was, I think, an act ot authorship performed, of which
no one else was entitled to take the benefit for his own
publication, and thereby to save the labor, the learn-
ing, and the expenditure, necessary even for this part
of the annotation,” *

This question would arise more properly under the
consideration of the subject of piracy, to which chap-
ter we refer the reader for a further discussion of the
question of originality:.

180. An examination of the subject of originality
in literary matter, drawn from the decided cases on
the subject, is more or less an examination of the sub-
Ject of piracy; for piracy is the name which the law
gives to the wrongful appropriation of intellectual
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property, in which the ownership has been asserted in
accordance with its own rules, just as larceny is the
wrongful appropriation of personal and tangible
property : the solitary difference being that, while the
latter is a criminal, the former is only a civil offense.!

Though, indeed, why this should be, there is no
logical reason, And, as the recognition by the law in any
form, of this species of property is still comparatively
new and recent, the day may not be far distant when
even this last distinction will be rejected.

Resulting {from the fact that literary and intellectual
matter is property in the eyes of the law, and can,
therefore, be transferred from man to man, it follows
that the ownership may exist in others than its author;
were it not for this, the subject of originality and
of piracy might well be treated concurrently. The
cases not examined, therefore, in this chapter will be
found treated of further on, in the chapter on Piracy.

* This is, however, not the case in all countries. In France,
Holland, and other kingdoms, piracy is a misdemeanor. See
synopsis of copyright in different nations in chapter on Copy-
right, post.



BOOK 1II

OF PROPERTY IN LITERARY COMPOSI-
TION BEFORE PUBLICATION.

CHAPTER L
OF MANUSCRIPTS.

181. We have stated that, as soon as the author’s
property in ideas is put into any tangible, visible
form, and the “airy nothings” have taken to them-
selves a “ local habitation :” the law, from that instant,
asserts its recognition and protection, and will, 1f ap-
pealed to, take measures to, enforce it.

The first form which literary composition must
take outside the composer’s brain, is evidently the
form assumed upon its being written upon a surface,
and this occupied surface is called a manuscript,
which, as the name implies, means something written
with the hand,’ as contradistinguished from a printed
or published “ book.”

Lord Ellenborough scemed to think? that the
word “ book,” as used in the statute of Anne, implied
a4 plurality of sheets, and would not cover words
printed upon a single sheet. But in Beck v. Long-

' Latin :—Manuscriptum from manus, the hand, and scribere,
to write,

: * Hime v. Dale, 2z Camp. 27 (note); Clementi v. Golding,
d. 25.
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man,! it was decided that musical compositions,
printed upon a single sheet, might .come under the
definition of that word, If a different construction
were put upon the act, many productions of the
greatest genius, both in prose and verse, would be ex-
cluded from its benefits. The papers of the “ Spec-.
tator,” or “ Gray’s Elegy,” might have been pirated as
soon as published, because they were first given to the
world on single sheets. The voluminous extent of a
production cannot, in an enlightened country, be the
sole title to the guardianship the author receives
from the law. Everybody knows that mathematical
and astronomical calculations, which will confine the
student during a long life, in his cabinet, are frequently
reduced to the compass of a few lines. And is all
profundity of mental abstraction—on which the secur-
ity and happiness of the species in every part of the
globe depend—to be excluded from the protection of
jurisprudence ? There is nothing in the word “book”
to require that 1t shall consist of several sheets, bound
in leather or stitched in a marble cover. “Book” is
evidently from the Saxon “bot;” and the latter term
is from the beach-tree, the rind of which supplied the
place of papér to our German ancestors. The Latin
word “/ber” is of a similar etymology, meaning
originally only the bark of a tree. “Book” may,
therefore, be applied to any writing, and it has often
been so used in the English language. Sometimes.
the most humble and familiar illustration is the most
~ fortunate. The horn-book, so formidable to infant.
years, consisted of one small page protected by an
animal preparation ; and in this state it has universally
received the appeliation of a “book.” So in legal
proceedings, the copy of the pleadings, after issue
*t Cowp. 623. |
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joined, whether it be long or short, is called the paper
“book,” or the demurrer “book.,” In the court of ex-
chequer, a roll was anciently denominated a “book,”
and so continues, in some instances, to this day. An
oath as old as the time of Edward I. runs in this
form: “ And you shall deliver into the court of ex-
chequer a book fairly written,” &c. But the book
delivered into court, in fullfillment of this oath, has
always been a roll of manuscript.’ The present familiar
form of a book, or folio of two pages, was invented by
Julius Caesar, who adopted that form for his letters to
the senate, instead of the ordinary roll in use among
the Romans., But before the law the import of the
term “ manuscript ” will doubtless be less derivatively
exact, and the distinction disregarded, and dy “ manu-
scripts ” the law will imply any unpublished work.
182, A literary composition may be a book enti-
tled to copyright without being printed. Mr. Justice
Yates, one of the jurists who rendered an opinion in
the greatest case of literary property that English
jurisprudence has ever seen/? in a peculiarly felicitous
illustration compared the ideas of an author to birds
in a cage, “which none but he can have a right to let
fly. For, till he thinks proper to emancipate them,
they are under his own dominion. It is certain every
man has a right to keep his own sentiments as he
pleases. He has certainly a right to judge whether he
will make them public, or commit them only to the
sight of his friends. In that state, a manuscript is, in
every sense, his own peculiar property;® and no man
can take it from him, or make any use of it which he
has not authorized, without being guilty of a violation

' Erskine for plaintiff in Hime v. Dale, 3 Camp. 27 (note).
' Millar v. Taylor, 4 Burr, 2378.
* Roberts v. Myers, 13 Month. Law. Rep. (N. S.) 396.
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of this property.”' The cage is the manuscript, and
the slightest public use, is an invasion. Its contents
are sacred from notice, in whole or in part? or even
from the publication of a resumé, synopsis, abridg-
ment, description, or even a catalogue of its contents.?
This incorporeal nght to publish will be most zealously
guarded, nor can it be construed as belonging even to
a creditor who has seized an author's manuscripts,’ or
as passing to assignee in bankruptcy’ He has a right
to them as chattels, but he cannot publish their con-
tents! Neither can an author be forced to publish
his works for the benefit of his creditors, Even under
such circumstances, the author's right of withholding
the publication will continue till the very moment his
book is actually given out to the public. Even the
printer of the book will not be entitled to sell it for
his payment, although there is not the smallest doubt
that he has a complete lien over it till delivery, to
prevent the.author or his creditors from taking advan-
tage of the publication till he shall be paid. When a
book is published, the property of it forms a subject
which creditors are entitled to attach and sell; and
the price unpaid by the bookseller is as completely
open to the diligence of creditors, as the price of any
other commodity or piece of merchandise. And so,

* Per Yates, J. 4 Burr, 2378.

® Wheaton v. Peters, 8 Pet. 657. Hoyt v. Mackenzie, 3 Bart.
ch, 323. Bartlett v. Chittenden, 4 McLean, 3o1. Prince Albert
v. Strange, 13 Juv. 112, 1t M. & G. 42. "Maughan on Literary
Property, 74, 137. Webb v. Rose, 4 Burr, 2330. Pope v. Curl,
2 Atk. 342, Manly v. Owens, Burr, 2320. Southey v. Sher-
wood, 2 Meriv. 342. 2 Story on Eq. § 943.

' Prince Aloert v. Strange, x3 Jur. 112, 1 Mac. & T. 42.

¢ x Bell’s Com. 268." Curtis on Copyright, 85.

® x Bell's Com. 68. 4 Burr, 2396, 2397. Curtis o Copy-
right, 218. Dodson on Patents and Copyright, 2nd ed. 430.

* 1 Bell’s Com. 68.
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where one had compiled an abstract of public records
of title, with great labor and care, it was held, in a very
recent case, that although a sheriff might seize them
upon execution, he would have no right to publish
them to satisfy the judgment.

And a sculptor may distribute plaster casts of his
model, among his friends, without losing a rnight to
first publish it} The public exhibition of a picture,
for the purpose of obtaining subscriptions to engrav-
ings of it,’ and even the publication of a representation
of a picture, accompanied by a description in a period-
ical, has been held to abridge no author’s rights therein.!

The author may even limit the circulation of his
manuscript to his own particular friends, guests, or pu-
pils} and such private circulation will not be construed
to license the appearance of either a catalogue descrip-
tion or a copy of it, for the benefit of any one else®

For the purposes of their regulation, the law will
make no discrimination between the forms of unpub-
lished works; so, whether in manuscript or in print (ze.
privately printed), both will be controlled by the law
relating to manuscripts. In either case, a mere posses-
sion will not imply a right to publish, |

The prmc1pleq of the common law are mainly
invoked in dealing with manuscripts. In this country,

“however, they are protected also by statute.

The act of Congress of July, 1870, which. was
passed to revise, consolidate, and supersede all existing
statutes of copyright, provides that any person who

‘* Banker v. Caldwell, 3 Min. 94. See this case discussed
gost, in chapter on Contracts, &c.

" Turner v. Robinson, 10 W. ch, Rep.

'1d, ‘Id.

* Bartlett v. Chlttenden, 5 McLean, 32.

* Prince Albest v. Strange, 13 Jur. 112 ; 1 Mac. & T.. 42.

" U. S. Stat. at large.
25
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- shall print or publish any manuscrips whatever, with-
out the consent®' of the author or proprietor first
obtained (if such author or proprietor be a citizen of
the United States, or resident therein), shall be liable:
to said author or proprietor, for all damages occasioned
by such injury, to be recovered by action in any court
of competent jurisdiction.—And this protection was.
held (in the similar enactment in the statute of 1831,
to extend to any part of, as well as to the whole of
a manuscript);? but that it did not operate to take
away the right of property which the auther possesses
in his unpublished works by common law? This
right of an author to his manuscripts is often alluded
to as “copyright before publication,” and is often so
spoken of by writers upon literary property. This.
copyright before publication is the more ancient of the
two. It is the exclusive privilege of first publishing
any original material product of intellectual labor.
Its basis is property, and it depends entirely on the
common law.

The first question settled in the leading case of

Donaldson v. Beckett® was, that the author has the

- prior right to the publication of the contents of his

own manuscript under all circumstances. Eleven

judges, including l.ords Mansfield and DeGray, and

Messrs. Justices Blackstone and Yates, were unequi-
vocal as to this point.

* The act of 1831 (now repealed) required this consent to

be in writing, signed in the presence of two or more credible

- witnesses ; but the provision is retained in section 4964 of the
revision of 1873~74.

' Wheaton v. Peters, 8 Pet. 657; Woolsey v. Judd, 4 Duer,
385 ; Bartlett v. Chittenden, 5§ McLean, 301; Jones v. Thorne,
1 N.Y. Leg. Obs. 409; Hoyt v. Mackenzie, 3 Barb. ch. 3zo.

* 1d. B

‘ Phillips on Copyright, .

* Maughan on Literary Property, p. 37.
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183. The whole gist and substance of the law of
literary property, as relating to unpublished works,
consists solely in the rnight to first publish. And in
this the law has a regard to the nature of the prop-
erty itself. It assumes that the only value of an un-
published work is the power to publish,—either by
oral delivery, exhibition, expression by gesture, panto-
mime, or by the multiplication of its contents by
mechanical processes, such as transcribing, printing,
engraving, and the like. There are exceptional cases,
indeed, where the value of the unpublished work in
the author’s hands, seems to be insisted on, as apart
from a right to publish. As, for instance, where men
of culture and wealth have accumulated collections qof
their own sketches or descriptions, which they ex-
hibit only to personal friends! But it is submitted
that the principle is not affected by these exceptions.
The right claimed here is in reality the same as in all
other cases, differing in degree rather than in kind.
It is still the right to a first publication; that is to
say, if the matter is to be published at all, the author
claims the right to publish it himself; the exhibi-
tion to personal friends being nothing more or less
than a publication where the public or audience is
chosen by the exhibitor. Of course, a manuscript,
like any other chattel, may have a historical or senti-
mental value. It may be an antique or a curiosity,
like a palimpsest or a parchment; it may be an heir-
loom, a souvenir, or an ornament. In such cases it will
not be considered under the head of literary property,
but rather of property personal, like any other.

184. The earliest case in which a court was called
upon to adjudicate concerning the common-law
rights of an author to his manuscript, was prob bly

' As in the case of Prince Albert v. Strange, 13 Jur. 112,
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the case of the famous Dr. Priestley, already ex-
amined! On the trial of an action brought by him
against a hundred, to recover damages sustained by
him in consequence of the riotous proceedings of a
mob at Birmingham, amongst other property alleged
to have been destroyed, and for the loss of which he
claimed compensation, were certain unpublished man-
uscripts. It was alleged, by way of defense, on behalf
of the hundred, that the plaintiff was in the habit of
publishing works injurious to the government of the
state, but no evidence was produced in support of that
allegation. Lord Chief Justice Eyre is stated to
have observed, however, that if such evidence had
been produced, he should have held it was fit to
be received as against the claim made by the plaintiff

But we have taken the liberty ? to question if such
a rule would be followed to-dav. A man’s manuscript
is a chattel, and we doubt if a possible and prospec-
tive damage that its publication might do, would
destroy its owner’s property therein. If this case
decided anything, it decided that there can be prop-
erty in a manuscript. ‘

Another early enunciation upon the subject was
in Webb v. Rose,’ in 1732, where equity granted an
injunction to restrain the clerk of a deceased convey-
ancer from 'printing certain conveyancing drafts,
which bad been used by the latter. In 174r an in-
junction was grauted against the printing of plain-
tiff 's notes surreptltlously abstracted from him ;* and
in 1755, certain printers who had purchased, from the
lord mayor of London, the copy of the sessions paper

- * Cited 2 Meriv. 437. Ante, pp. 25, 27.
*Ante, p. 25.

- ¥ Cited 4 Burr, 2330.
¢ Forrester & Walter, Id.
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of trials, were granted an injunction restraining other
parties from printing the same.'

In 1820, Lord Eldon enjoined the performance
of a comedy called “The Young Quaker,” of the
manuscript of which the plaintiffs were possessed.?

~_ This decision is remarkable as foreshadowing the

tendency of the law which resulted in the first Eng-

lish dramatic copyright act’ coming many years later,
which gave to authors of plays the sole right of
representing them, and therefore could only have
rested on the common-law ground of proprietorship
in the manuscript, including the matter written

- thereupon.

The common law or statute right of an author in
his manuscript being conceded, the whole question,

~ then, in treating of this branch of the sabject, will be:

has the author relinquished his right to say when,
how, and where his compositions shall be published ;
or,in legal language, has he dedicated it to the public;
and what damage has he suffered by the publication
against his will ?

185. I. Such a dedication to the public as will
overcome an author’s nght to first publish his own
manuscript, must be positive and actual. It must be
the sole and voluntary act of the author himself, An

.. act which amounts to a publication, if it be entirely or

partially the act of another than the author; or, if the

- author begin and the other complete the act which is

construably a publication, it will not be the author’s

- own act, nor amount to a dedication.

For instance: it will not matter how the unpub-

' Manley v. Owen, cited 4 Burr, 2329.
*Morris v. Kelly, 1 Jac. & W. 481; /2. also Macklin v.

Richardson, Amb. 694.

'3 & 4 Will. 4, C. 15
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lished work of any one who does not intend to publish,
may have come into the hands of another person; that
other person cannot publish it without the author's
consent. “If any person takes it to the press without
his consent, he is certainly a trespasser, though he
came by it by legal means, as by a loan or by devolu-
tion; for he transgresses the bounds of his trust, and
therefore.is a trespasser.”! And the law is the same
whether the case be mechanical or literary ; whether it
be an epic poem or an orrery. The inventor of the
one as well as the author of the other has a right to
determine “ whether the world shall see it or not.” 2
The leading case of Southey v. Sherwood ® might
at first appear to overrule this principle. In that case
a motion was made on the part of .the poet Southey
to restrain the defendants from printing or publishing
a poem called “ Wat Tyler,” which had been composed
by the plaintiff about twenty-three years previously;
and had lain unpublished during the whole of that
period in the hands of the bookseller, to whom
Southey had first sent it for his perusal and consider-
ation as to the advisability of publishing it. But the
decision of Lord Eldon, in refusing the injunction,
was expressly on the ground that the poem in ques-
tion, from its libelous tendency, was of such a nature
that there could be no copynght init. ILord Eldon,
in refusing the injunction, remarked, “that, in some
cases, the refusal of the court to interfere by restrain-
ing such may operate so as to multiply copies of
mischievous publications; but to this my answer 1s,
that, sitting here as a judge, upon a mere question of
property, I have nothing to do with the nature of the

' Millar v, Taylor, 4 Burr, 2379.
*1d. 2386
' 2 Meriv. 438
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property, nor with the conduct of the parties, except
as relates to their civil interests ; and 1if the publication
be mischievous, either on the part of the author or
of the bookseller, it is not my business to interfere
with it.”?

This decision of LLord Eldon’s, however, has not
commanded universal assent, and appears to have
been somewhat hasty and ill-considered. A single
glance at the case of Southey v. Sherwood, and its
supposed precedent in Dr. Priestley’s case, must be
sufficient to disclose the difference.

In the latter case (the reports of which are princi-
pally traditionary, after all), we have said that the most
that the court in that case actually ruled, was that, if
Dr. Priestley’s manuscripts were not innocent in
their character, he could have had no property in
their contents, had those contents been published,
which the law would have recognized, and that it cer-
tainly could not be expected to award damages for
presumptive profits, which, if they had accrued at all,
would have accrued from a positive injury done to the
morals of the community, Surely, this ruling does
not justify the publication of the contents of a doubt-
ful or non-innocent manuscript, against its author’s and
owner's will and protest. Mr. Curtis?® criticises this
~decision or dictum of Lord Eldon’s with much reason,
saying :

“There 1s, or ought to be, some difference between
the publication of an author’s manuscript, against his
will and protest, and the case of Dr. Priestley’s MSS,,
which was destroyed by the act of a mob. There are
two kinds or degrees of property in a literary work,

' 2 Meriv. 343. Lord Eldon expressly states that he fol-
lowed the case of Dr. Priestley in this ruling. See Wolcot v.
‘Walker, 7 Ves. 1. ? On Copyright, p. 157.
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one consisting in the night to take the profits of a
book when published, the other in the right to the
exclusive possession and control of a manuscript, or
the right to publish or withhold from publication
altogether. In no case has it been considered that the
author’s right depends on his intention to publish and
to make a profit; but the cases proceed upon the
ground of a right of property, by which seems to be
intended, a right to the possession and control of the
manuscript, and: to publish or to withhold it from
publication; and this holds equally in the case of a
non-innocent and an innocent work. When, there-
fore, an author has not pubiished, or does not intend
to publish, a work existing in manuscript, but, on the
contrary, desires and intends to withhold it from pub-
lication, the question as to its innocence does not
arise, because that question affects only so much of
his right of property as consists in the right to take
the profits of the publication.”*

The mere parting with the possession of a manu-
script, or intrusting its possession to another; or even
a permission to another to take and hold a copy of
the manuscript, will not amount to an authority to.
that other person to publish. All such acts will be:
construed strictly in favor of the author, and against
the recipient, by the intention of the supposed licensor,.
and the circumstances of the act; and unless it is the:
express intention and effect of the gift, tc pass—with it-
self—permission to use the contents of the manuscript.
for purposes of publication, profit, or gain, at the
pleasure of the recipient, no such permission will be
inferred by construction of law.

“To make a gift,” said the court, in a leading case,*

* Curtis on Copyright, cited Shortt, 1 L. L. 7 (note).
* Bartlett v. Crittenden, 4 McLean, § McLean, 3or.
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“of a copy of the manuscript, is no more a transfer of
the right, or abandonment of it, than it would be a
transfer or an abandonment of an exclusive right to
republish, to give the copy of a printed work.”*

186. An author may loan, or even, perhaps,
present his manuscript to another, or may print its
contents for private circulation, without waiving his
right therein, or dedicating it for the purpose of pub-
lication.®

Neither can the rights of an author be lost by the
publication of anything else than the thing itself.
And the author will not be deemed to lose his rights
in the literary property itself, even if he publish an
abridgment of it before the thing itself.®

The author of a manuscript may deliver the con-
tents of his manuscript in the form of lectures, to his
pupils, or others; or may loan it to them, to copy in
portions or entirely, without being held to have pub-
lished 1t

187. The question as to this right of an oral lec-
turer to restrain the publication for profit of lectures
delivered by him, first came before the courts in
1824, when Abernethy, the distinguished surgeon, de-
livered a series of lectures on the principles and prac-
tice of surgery to the medical students of St. Barthol-
omew's Hospital. “The Lancet” newspaper pro-
ceeded to publish these lectures ; and, besides publish-
Ing some, it contained an announcement that the re-

' Vid. also Story Eq. Jur. 943.

* Jeffreys v. Boosey, per Erle, J. 4 H. S. 867 Bartlett v.
Crittenden, 5 McLean, 37. But see Duke of Queensbury v.
Shebbeare, 2 Eden, 329.

* Prince Albert v. Strange, 2 De G. & S. 652; 1 Mac. & C.

253 13 Jur. 45, 109, 507.
* 5 McLean, 33.
*T. L., 19.
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maining lectures wotild also be published as they were
delivered. A bill was filed by Abernethy against
the proprietor of “ The Lancet,” to restrain the publi-
cation.! It was contended, on behalf of the defend-
ants, that no man could have any right of property in
ideas and language not reduced into writing ; and it
was acknowledged by Mr. Abernethy, that although a
good deal of the materials for his lectures had been
reduced by him to writing, yet, at the time of deliver-
ing the lectures he d1d not read or refer to any
writing before him, but that he delivered them orally.
As the written notes were not produced, the lord
chancellor,’ when the case first came before him, treat-
ing the lecture as orally delivered, refused to grant an
injunction, on the ground of a right of property in
sentiments and language not deposited on paper, be-
cause no case had determined that there was such
copyright in unpublished productions not reduced to
writing ; although the injunction was granted on an-
other ground, namely, the existence of an implied
contract, between the lecturer and his hearers, that the
latter would make use of the lectures only for their
own information ; and not publish, for profit, that which
they had not the right of selling’ The lord chance!l-
lor 1s reported to have stated his reasons to be, that,
where the lecture was orally delivered,. 1t was difficult
to say that an injunction could be granted upon the
same principle upon which literary composition was
protected ; because the court must be satisfied that
the publication complained of was an invasion of the
written work, and this couid only be done by com-

* Abernethey v. Hutchinson, 1 H. & T. 39; 3 L. J. 209 ch,,

and see Morrison v. Moat, 9 Hare, 257.

* Lord Eldon.
* And see Webb v. Rose, cited 4 Burr, 2330; 2 Bro P.C.,
1338 ; where the reports ¢ cases temp. Talbot,” were pirated.
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paring the composition with the piracy. But it did
not follow that, because the information communi-
cated by the lecturer was not committed to writing,
but orally delivered, it was, therefore, within the power
of the person who heard it to publish it. On the con-
trary, he was of opinion that, whatever else might be
done with it, the lecture could not be published for
profitt He had no doubt whatever that an action
would lie against a pupil who published these lec-
- tures ; and whether an action would or would not lie
against a third person obtaining the lectures from a
pupil, an injunction undoubtedly might be granted ;
because, if there had been a breach of contraci on the
part of the pupil who heard the lectures, and if the
pupil could not publish for profit, to do so would be
regarded by the court as a fraud 1n a third party.’

' But now a distinct property 1n lectures 1s given to the
lecturer by Stat. 5 & 6, Will. 4, c. 65. After stating that print-
ers, publishers, and other persons have frequently taken the lib-
erty of printing and publishing lectures delivered upon divers
subjects without the consent of the authors of such lectures,
sect. I enacts, ‘“ that from and after the first day of September,
one thousand eight hundred and thirty-five, the author of any
lecture or lectures, or the person to whom he hath sold or
otherwise conveyed the copy thereof, in order to deliver the
same in any school, seminary, institution, or other place, or
for any other purpose, shall have the sole right and liberty of
printing and publishing such lecture or lectures, and that if
any person shall, by taking down the same in shorthand or
otherwise in writing, or in any other way, obtain or make a
copy of such lecture or lectures, and shall print or lithograph
or otherwise copy and publish the same, or cause the same to
be printed, lithographed, or otherwise copied and published,
without leave of the. author thereof, or of the person to whom
the author thereof hath sold or otherwise conveyed the same,
and every person who, knowing the same to have been printed
or copied and published without such consent, shall sell, pub-
lish, or expose to sale, or cause to be sold, published, or ex-
posed to sale, any such lecture or lectures, shall forfeit such
printed or otherwise copied lecture or lectures, or parts there-
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Closely following this case is Bartlett v. Chitten-
den,' decided in the United States circuit court for
the seventh circuit. There the complainant was a
teacher of the art of book-keeping, who had reduced

of, together with one penny for every sheet thereof which
shall be found in his custody, either printed, lithographed, or
copied, or printing, lithographing, or ‘copying, publlshed or
exposed te sale, contrary to the true intent and meaning of
this Act, che one moiety thereof to His Majesty, his heirs or
successors, and the other moiety thereof to any person who
shall sue for the same, to be recovered in any of His Majesty’s
Courts of Record in Westminster, by action of debt.”

Sect. 2 enacts, “ that any printer or publisher of any news-
paper who shall, without such leave as aforesaid, print and
publish in such newspaper any lecture or lectures, shall be
deemed and taken to be a- person printing and publishing
without leave within the provisions of this Act, and liable to
the aforesaid forfeitures and penalties in respect of such print-
ing and publishing.”

And sect. 3 provides, “that no person allowed for certain
fee and reward, or otherwise to attend and be present at any
lecture delivered in any place, shall be deemed and taken to
be licensed or have leave to print, copy, and publish such lec-
tures only because of having leave to attend such lecture or
lectures.”

Sect. 4 makes an exception in the case of lectures published
with leave of the authors or their assignees, and of which the
statutory term of copyright had expired and also in the case
of lectures published before the passmg of the Act (gth Sep-
tember, 1835).

Sect. 5§ makes a further exception. Itenacts ¢“that nothing
in this Act shall extend to any lecture or lectures, or the print-
ing, copying, or publishing any lecture or lectures, or parts
thereof, of the delivering cf which notice in writing shall not
bhave been given to the justices living within five miles from
the place where such lecture or lectuves shall be delivered two
days at least before delivering the same, or to any lecture or
lectures delivered in any university or public school or college,
or on any public foundation, or by any individual in virtue of
or according to any gift, endowment, or foundation, and that
the law relating thereto shall remain the same as ir this Act
had not been passed.”"-—Shortt, L. L., p. 21.

' 4 McLean, 300.
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to writing, upon separate cards, the system of instruc-
tion he was in thie habit of pursuing, for his owa con-
venience and the convenience of his pupils. He had
at various times permitted his pupils to copy these
cards, with a view to their own instruction, and to
enable them to instruct others. One Jones, having
been qualified in the complainant’s instruction, and,
having copied these manuscripts or cards, engaged, in
connection with him, to open a similar school in an-
other city; and the defendant, having entered this lat-
ter school, and having been permitted to copy these
manuscript cards, composed from them, with certain
alterations, the first ninety-two pages of a work de-
nominated “ An Inductive and Practical System of
Double Entry Book-keeping, on an Entirely new
Plan,” which was thereupon published. This book the
complainant sought to restrain. The defendant con-
tended that the complainant, by suffering copies of his
manuscript to be taken, had abandoned them to the
public. That the principle was the same in regard to
copyrights as in regard to patents; and that permis-
sion or consent of the author to use the manuscript,
1s as fatal to his exclusive right, as the consent of an
inventor to use the thing invented! The court, how-
ever, said, “ There was no consent of the complainant
that his manuscripts should be printed. That they

' To sustain this view the defendants cited Rundell v. Mur-
ray, Jac. 314; Barfield v. Nicholson, 2 Sim. & S. 1; Whitt-
more v. Carter, 1 Gall. 448 ; Miller v. Sillsbee, 4 Mason, 108;
Wyeth v. Stone, 1 Story R. 282; Act of March 3rd, 1839,
which declares that a purchaser from the inventor of the
thing invented before a patent is obtained, shall continue to
enjoy the same right after the obtainment of the patent as
before it; and that such sale shall not invalidate the patent,
unless there has been an abandonment, or the purchase has
been made more than two years before the application for the
patent,
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were not prepared for the press is admitted. They
were without index or preface, although, as alleged,
they may have contained the substantial parts of the
complainant’s system—which, in due time, he intended
to print. Copies of the manuscripts were taken for
the benefit of his pupils, and to enable them to teach
others. This, from the facts and circumstances of the
case, seems to have been the extenc oi the complain-
ant’s consent,

“ [t is contended that this i1s an abandonment to-
the pubilc, and is as much a publication as printing
the manuscripts; that printing 1s only one mode of
publication, which may be done as well by multiplying
manuscript copies. This is not denied ; but the in-
quiry is: does such a publication constitute an aban-
donment? The complainant is, no doubt, bound by
this consent ; and no court can afford him any aid in
modifying or withdrawing it. The students who
made these copies have a right to them, and to their
use as originally intended. But they have no night to
a use which was not in the contemplation of the com-
plainant and of themselves when the consent was first
given. Nor can they, by suffering others to copy the
manuscripts, give a greater license than was vested 1in
themselves. Popular lectures may be taken down
verbatim, and the person taking them down has a
right to their use. He may not print them. The
lecturer designed to instruct his hearers, and not the
public at large. Any use, therefore, of the lectures,
which should operate injuriously to the lecturer,
would be a fraud upon him for which the law would
give him redress. He cannot claim a vested right in
the ideas he communicates, but the words and sen-
tences, in which they are clothed, belong to him."

Analogous to this wasa case where a parliamentary
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agent has noted down at different times in the course of
business, various observations as to the methods of
passing bills through parliament, and his clerk, who had
access to his papers, purloined them and published
them with some trifling alterations, under the title,
“ Practical Instructions for Passing Private Bills.
Through Parliament. By a Parliamentary Agent.” It
was held, that, although the substance of the plain-
tiff's manuscripts might not have been original, he
was entitled to an injunction against the publication
of an edition of the above-entitled work by a third
party.

188. The protection afforded by the common law
to unpublished compositions cannot be evaded by
translation, abridgment, summary, or even review.’

How complete the right of the author is to pre-
vent even the slightest infringement of the property
in his unpublished production is forcibly shown by
the case which may now be c¢onsidered the leading one
on the subject. In Prince Albert v. Strange, it ap-
peared that the queen and the prince her husband had
occasionally, for their amusement, made drawings and
etchings,! principally of subjects of private and domes-
tic interest to themselves, and procured lithographic
impressions thereof to be struck off by means of a
private press kept for that purpose, for their own use,

! Stevens v. Sherwood, cited Maugham on Literary Prop-
erty,, 139. .

"5 & 6 Vict. c. 45, sec. 2o0.

* Per Knight Bruce, V. C,, in Prince Albert v. Strange, 2
DeG. & Sm. 693.

‘2 DeG. & S. 652; 1 Mac. & G. 25; 13 Jur. 45, 109, 507.
There was also an information filed by the Attorney-General
v. Strange, for the purpose of protecting the interests of Her
Majesty in those portions of the etchings which were the
property of Her Majesty, and praying relief as to them similar
to that prayed in the bill of Prince Albert.
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and not for publication. Some few impressions had
indeed been given to private friends, but no further
publication was intended or desired. Some further
copies being required, the plates for the purpose of
printing them were sent to a printer at Windsor, and,
while in his possession, one of his workmen surrep-
titiously took some impressions of them. These sur-
reptitiously-procured impressions were subsequently
obtained by one Judge, and from his possession they
passed into that of the defendant, Strange, a London
publisher. Strange printed a catalogue of the etchings,
in which was expressed an intention of publicly ex-
hibiting the impressions of them, which had come
into his possession through Judge. The catalogue
was entitled “A Descriptive Catalogue of the
Royal Victoria and Albert Gallery of Etchings,” and
contained, after a long introduction stating the gen-
eral nature of the subjects, a detailed list of sixty-
three etchings, with observations upon them. The bill
prayed that the defendant might be ordered to deliver
up to the piaintiff all impressions and copies of the
said several etchings made by the plaintiff; and that
they, their servants, &c, might be restrained by in-
junction from exhibiting the said gallery or collec-
tion of etchings, and from selling or in any manner
publishing, and from printing the said descriptive cat-
alogue, or any work being or purporting to be a cat-
alogue of the said etchings, and that all the copies of
the said catalogue in .the possession or power of the
said defendants might be given up to be destroyed.
An interim injunction having been granted, extend-
ing to Judge as well as Strange, the defendant Strange
answered, stating, amongst other, his original Dbe-
lief that the impressions had come honestly into
Judge'’s hands: that Judge wrote the descriptive cata-
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logue, which he (Strange) then printed, striking off
only fifty-one copies, after which the type was broken
up: that the catalogue had never been published or
sold, or exposed for sale, and that on receiving the
first information that the contemplated exhibition was
disapproved of by her majesty and the prince, he had
abandoned the whole scheme; and expressly denied
any intention to make such exhibition, or to make
any copies or engravings of the etchings. Upon mo-
- tion made to dissolve the injunction granted against
Strange, so far as it sought to restrain him from sell-
ing, or in any manner publishing or printing the de-
scriptive catalogue of the etchings—Ieaving unques-
tioned the remaining portion of the injunction against
exhibiting, publishing, or parting with the etchings
described 1n the catalogue—it was contended, that
although the owner of a print might prevent another
from publishing a copy of it, it was impossible to pre-
vent the other from describing it, and printing and
publishing such description; that the law of England
could not prevent a party obtaining knowledge
through the medium of perceiving these etchings,
from using that knowledge, and from conveying that
information to others; nor could a court of equity,
in the absence of contract, interfere with the use
of that knowledge ; that no one’s rights could be in-
terfered with by the making of a catalogue describing
the articles and making remarks upon them in the
shape of friendly, if not flattering criticism (for such
appeared to be the general character of the observa-
tions) ; that if a spectator had a right to contemplate
any of the productions of so exalted a personage
(which he might do without any invasion of domestic
privacy), he had a right to communicate full informa-

tion connected with those productions ; and this, sub-
26
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stantially, was all that had been done by the descrip-
tive catalogue; that privacy was not essential to the
right of property, for though the cwner of anything
may use every means in his power to prevent that
thing been Seen by another, yet, if that other person
sees it, the owner can have no right of property in the
notion or idea created in the mind of the person who
has seen it; that there 1s no property in the ideas
created by seeing the etchings—the property is con-
fined to the etchings; and no regard could be paid to
a mere injury to private feelings, and that in substance
the complaint is of an offense not against law but
against manners.

Notwithstanding, however, the distinction between
the publication of copies of the (unpublished) etch-
ings themselves and that of a mere descriptive cata-
logue of them sought to be established, it was held
that the plaintiff was' entitled to restrain the publica-
tion of the one as well as the other. Though the
fraudulent manner in which the impressions of the
etchings had been originally acquired formed one of
the grounds on which the decision rested, the right of
the plaintiff to restrain the publication of the cata-
logue on the sole ground of his property in the
things described, was unmistakably asserted by the
judges. “Property in mechanical works or works
of art,” said the court, “executed by a man for his
own amusement, instruction, or use, is allowed to sub-
sist certainly, and may, before publication by him, be
invaded, not merely by copying, but by description or
by catalogue, as it appears to me, A catalogue of
such works may in itself be valuable. It may also as
effectually show the bent and turn of the mind, feel-
ings, and taste of the artist, especially if not profes-
sional, as a list of his papers. The portfolio or the
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studio may declare as much as the writing-table. A
man may employ himself in private, in a manner very
harmless, but which, disclosed to society, may destroy
the comfort of his life, or even his success in it. Every
one, however, has a right, I apprehend, to say that the
produce of his private hours is no more liable to
publication without his consent, because the publica-
tion must be creditable or advantageous to him, than
it would be in opposite circumstances. Addressing
the attention specifically to the particular instance
before the court, we cannot but see that the etchings
executed by the plaintiff and his consort for their
private use; the produce of their labor, and belonging
to themselves, they were entitled to retain in a state
of privacy—to withhold from publication. That right,
- I think it equally clear, was not lost by the limited
communication which they appear to have made; nor
confined to prohibiting the taking of impressions,
without or beyond their consent, from the plates, their
undoubted property. It extended also, 1 conceive, to
- the prevention of persons unduly obtaining a knowl-
edge of the subjects of the plates, from publishing
(at least by printing or writing, though not by copy
or resemblance) a description of them, whether more
or less limited or summary, whether in the form of a
catalogue or otherwise.” And said Lord Cottenham,
upon the appeal : “ It being admitted that the defendant
could not publish a copy—that is, an impression—of
the etchings, how in principle does a catalogue, list, or
description, differ? A copy or impression of the
etching would oniy be a means of communicating
knowledge and information of the original, and does
not a list and description do the same? The means
are different, but the object and effect are similar; for
In both, the cbject and effect is to make known to the

-
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public more or less of the unpublished work and
composition of the author, which he 1s entitled to
keep wholly for his private use and pleasure, and to
withhold altogether, or so far as he may please, from
the knowledge of others. . . .. Upon the first ques-
tion, therefore—that of property—I am clearly of
opinion that—the exclusive right and interest of the
plaintiff in the composition or work 1n question being
established, and there being no right or interest what-
ever in the defendant—the plaintiff is entitled to the
injunction of this court to protect him against the
invasion of such right and interest by the defendant,
which the publication of any catalogue would un-
doubtedly be.”

“The elaborate judgments in this important case,”
says Shortt,' in his valuable work, “have established
the following points :—That the right of property of
the author or composer of any works of literature,
art, or science, in such works, so long as they remain
unpublished, is so complete and absolute that no one
else, without his permission, may publish even a list
or descriptive catalogue of them; that the circulation
amongst a few pnvate f{riends of impressions of
etchings not otherwise published, is not such a publi-
cation of them as disentitles the owner to the pro-
tection of the aforesaid right, and that this right is but
part of the general common-law right of property.”

189. A manuscript being, as we have seen, the
personal property of its author, that peculiar value,
differing from the value of other personal property,
which is in the future, and which it 1s to denve from
publication of some sort, is also the property of its
author. He can part with it by barter or sale; in
which case the right to publish most probably would

' L. Lit. 54.



Ci. 1.) OF MANUSCRIPTS. 405

go with the manuscript, unless resecrved by contract.
The question does not appear even to-day to be fully
settled. As nearly, perhaps, as the rule may be stated,
it will doubtless be, that the license to publish must
be express and unmistakable. The present copyright
law of the United States, however, has stepped in to
settle the question, enacting, “ That any person who
shall print or publish any manuscript whatever, with-

out the consent of the author or proprietor first
~ obtained (if such author or proprietor be a citizen of
the United States, or resident therein), shall be liable
to said .author or proprietor for all damages occasioned
by such injury, to be recovered by action on the case
in any court of competent jurisdiction.” ?

Under a like provision in the English statute,
Lord Macclesfield, C., is said to have held that the au-
thor might grant the right of the copy to a subsequent
publisher, after it had been once published by che
person to whom he had originally delivered the
manuscript, the bare delivery amounting only to a
license to print the first edition® In a more modern
case, Lord Ellenborough said, that “the statute
having required that the consent of the proprietor, In
order to authorize the printing or reprinting of a book
by any other person, shall be in writing, the conclusion
from it seemed 1irresistible that the assignment must
also be in writing; for if the license, which 1is the
lesser thing, must be in writing, & forfiorz the assign-
ment, which is the greater thing, must also be.”

'Rev. Stat. U. S. (Rev. 1873-74) § 4967. And thisconsent
must be in writing, signed by two witnesses. And see the
English act, 8 Anne. c. 19, § 1; 54 Geo. I11. c. 156, makes the
consent of the proprietor first had and obtained in writing,
signed in the presence of two or more credible witnesses, a

requisite of the lawful publication of a manuscript.
*Vin. Abr. 278.
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But if he part with it by gift merely, or loan it, or
allow it to be copied, without express license to pub-
lish, it will not be implied to be dedicated. Even in
the case of a manuscript work that 1s too extensive and
elaborate for mere personal perusal in that form (such
as a history, for example), the gift of, or license to,
copy the manuscript will not imply a right to publish.

Where the son of the Earl of Clarendon gave
permission to a Mr. Gwynne to take a copy of the
manuscript of his deceased father’s “ History of the
Reign of Charles I1,” and Mr. Gwynne’s son and
administrator sold it to a Dr. Shebbeare, the court of
chancery, at the suit of the Duke of QOueensberry
(the personal representative of the Earl of Clarendon
and his son), restrained Dr. Shebbeare from printing
and publishing the copy of the manuscript. Lord
Keeper Henley said, “ It was not to be presumed that
Lord Clarendon, the younger, when he gave a copy of
his work to Mr. Gwynne, intended that he should have
the profit of multiplying it in print; that Mr. Gwynne
might make every use of it except that.”!

We have seen, however, that where the author of a
poem had sent it to a bookseller, and had allowed it
to remain in his hands unpublished for twenty-three
years, Lord Eldon was of opinion that the writer had
abandoned his right, as an author, and refused to grant
an Injunction to prevent the publication of the poem
by the bookseller?

190. A prior publication by the author himself, in
a foreign country, or In the country itself, if without a
copyright, is a dedication of the second publication to
the public in the country in which it is made,

" Duke of Queensberry v. Shebbeare, 2 Eden, 329.
* Southey v, Sherwood, 2 Meriv. 434; and see Rundell v.
Murray, Jacobs, R. 311.
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This question will be found to mainly anse in the
case of dramatic manuscripts.

In the case of manuscripts other than dramatic, a
publication of their contents by their author, or any
one entitled to publish them, through the press, with-
out a formal compliance with the statutes of copyright,
would be a waiver of the author’s rights therein.! But
in the case of dramatic copyright, the question as to
what amounts to a waiver 1s more complicated.

Publication may be either a publication to the ear
or to the eye. To the latter, through the medium of
printing, or of some other art; or to the former, from
the rostrum, the stage, or the pulpit.

The value of a literary work, such as a novel, a
history, an essay, or a poem, intended for the perusal
of the public, is measured by, and depends upon, the
ability of the publisher to multiply and circulate
copies of it over as extensive a territory as Jpossible.
The value of a dramatic work, on the contrary,
consists entirely in the ability of its author to prevent
the multiplication of copies thereof; to prevent its
spublication, through the printing-press, absolutely ;
and to limit its publication, by word of mouth, to one
or more particular places and occasions, and to the
knowledge and audience of the comparatively few who
shall have obtained, for value, the license to witness it.

Hence, to prevent any other publicity to his work,
-1t 1s manifestly to the interest of the dramatic author
to confine literal copies of his production to a manu-
script form; or if he print it, to do so privately, and
for his own use alone.’

' See post, chapters on Copyright and Piracy.
‘The value of dramatic productions, in these days, has
largely increased, and the dramatic author is now more or less
protected by statute, as well as by common law, in the enjoy-
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So, although the public exhibition of a picture at
a picture-gallery 1s, 1n one sense, a publication of it,
yet it 1s a publication which may be restricted by the
rules of the place of exhibition, by which the managers
may preclude any use being made of their rooms for
the purpose of copying ; and an exhibition, under such
circumstances, would not disentitle the proprietor to
an injunction to restrain the piracy of the picture;!
and musical compositions in manuscript, engravings,
etchings, maps, and charts, also, while unpublished,
stand on a like footing with literary matter unpub-
lished, and so do in England, both by common law
and by express statute.

A strong ruling in their favor occurs in White
v. Geroch? where it was held that, even though
the author of a musical composition had sold
several thousand copies of it in manuscript, a year
before it was printed, he had not, thereby, lost the
copyright. Abbot, Ch. J,, in that case, was of opinion
that it was not the intention of the legislature, in con-
ferring a copyright upon authors, to impose on them,
as a condition precedent, that they should not sell
their compositions in manuscript before they were
printed.

191. It seems to have been settled long since that
the representation upon a stage of a dramatic produc-
tion, will not dedicate the contents of its manuscript to

ment of his franchises. The subject of dramatic productions,
both in manuscript and copyright, has been thought of suffi-
cient importance to merit a chapter by itself, further on in this
treatise. It is necessary, however, to glance, under the general
subject of manuscripts, at the treatment which they will
receive by common law; referring for more extended treat-
ment of the subject to that chapter.

! Turner v. Robinson, ro Tr. Ch. Rep. 121, 516.

22 B. & Ald. 298.
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the public, unless that first representation takes place
abroad.’

In Macklin v. Richardson ? as early as 1770, it was
decided that the public performance of a play, by the
author’s permission, is not such a publication of it by
him as disentitles him to restrain the unauthorized
printing or publishing of it by any other person, and
is not a dedication to the public. The plaintiff in
that case was the author of the farce called “Love
4 la Mode,” which was performed, by his special per-
mission, at the different theatres several times in 1460,
and the following years, but never printed or pub-
lished by him ; and it appeared that, when the play
was over, the plaintiff used to take the copy away
from the prompter. The defendants employed a short-
hand writer to go to the playhouse and take down the
words of the farce from the mouths of the actors.
These notes having been corrected, by one of the de-
fendants, from his own memory, the first act of the
farce was published by them in a magazine called the
“Court Miscellany,” of which they were the proprietors,
and notice was given that the second act would be
published in the next month’s “ Miscellany.” The
plaintiff filed a bill to restrain this publication; and

' Boucicault v. Delafield, » H. & M. 597; 9 L. T. N. S. 709;
39 L. J. 38 ch. This point is further enunciated in England
by statute. Sect. 19 of 7 Vict. c. 12, now enacts that “ neither
the author of any book, nor the author or composer of any
dramatic piece or musical composition, nor the inventor,
designer, or engraver of any print, nor the maker of any
-article of sculpture, or of such other work of art as aforesaid,
which shall, after the passing of this Act, be first published
out of her majesty’s dominions, shall ha,ve any copyright
therein respectively, or any exclusive right to the public
representation or performance thereof, otherwise than such, if

any, as he may become entitled to under this act.”
*Amb. 694.
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the Lord Commissioner (Smythe) granted an injunc-
ticn. He said, “ It has been argued to be a publica-
tion by being acted, and therefore the printing is no
injury to the plaintiff; but that is a mistake, for be-
sides the advantage from the pcriormance, the author
has another means of profit from the printing and
publishing; and there 1s as much reason that he
should be protected in that right as any other author.”

And in the equally leading case of Coleman v.
Wathen,' decided 1n 1793, it was ruled that the acting
of a piece is in no case a publication thereof.

In the cases of Keene v. Kimball? and Keene
v. Wheatley,® it was said that “ The sole proprietor-
ship of an author's manuscript and of its incor-
poreal contents, wherever copies exist, is, independ-
ently of legislation, in himself and his assigns, until he
publish 1t. Where a copyright under statute exists, the
publication can not affect this nght, but where a copy-
richt does not exist, an unqualified publication and
one unrestricted by any condition, such as the making
or sanctioning its literary or dramatic representation,
is a dedication to the public, and its proprietor can
not thereafter maintain an objection to such represen-
tations or representation as others are enabled, either
directly or secondarily, to make from its having been
retained in the memory of any of the audience. In
other words, the public acquire a right to the extent
of the dedication, whether complete or partial, which
the proprietor has made of it to the public.”

“It is to be carefully observed, however, that the
distinction between a general and a limited publica-
tion, is not affected by this ruling,” said Judge Hoar.

"5 T. R, 245. ' 16 Gray (Mass.), 543
*9 Amer. Law Reg. 33; uid. also Keene v. Clarke, §
Rob. 38 * Keene v. Kimball, #b: supra.
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“There may be a limited publication by communica-
tion of the contents of the work, by reading, repre-
sentation, or restricted private circulation, which will
not abridge the rights of the author to the control of
his work, any further than necessarily results from the
nature and extent of this limited use which he has
made or allowed to be made of it.

“These principles,” continued the judge, “sustain
the demurrer in the plaintiff's bill. She has publicly
represented the play, ‘ Our American Cousin, before
audiences consisting of all persons who chose to pay
the price charged for admission to her theater. She
has employed actors to commit the various parts to .
memory, and, unless they are restrained by some con-
fract, express or implied, we can perceive no legal
reason why they might not repeat what they have
learned, before different audiences and in various
places. If persons, by frequent attendance at her
theater, have committed to memory any part or the
whole of the play, they have a right to repeat what
they have heard to others,. We know of no right of
property in gestures, tones, or scenery, which would
torbid such reproduction of them, by the spectators,
as their powers of imitation might enable thcm to
accomplish.” !

192. The publication of a work in a foreign coun-
try disentitles the author to a copyrnght in it in Eng-
land. This, before the legislature interfered in the
matter, had been judicially determined in several cases.
In Clementi v. Walker? it was decided that if an
author first published abroad, and then, instead of

' We doubt the value of this ruling, however, at least under
later authorities; see a fuller examination of the three cases,
Keene v. Wheatley, ¢ Am. Law Reg. 33; Keene v. Clarke, 5
Rob. 38; Keene v. Kimball, 6 Gray, 545; see chapter on
Dramatic Composition, pos?, vol. ii. *2 Barn. & C. 861.
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using due diligence to publish here, forebore to publish
until some other person had honestly published here,
the author could not insist upon his privilege, and at
a distance of time stop a publication which, in the
interim, had taken place, here, or treat the continuance
of that publication as a piracy. “ Whether the act of
printing and publishing abroad,” said the learned judge
who delivered the judgment of the court in that case,
“makes the work at once pwblici yuris, it is not neces-
sary now to decide; but we have no doubt that it
becomes publicc juris, if the author does not take
prompt measures to publish it here”! And in
Guichard v. Mori? an 1njunction was refused on
the ground that there had been a publication
abroad before there was any publication in this
country.

But where there was a contemporaneous publica-
tion abroad and in England, it was held that the copy-
right of the author here was not infringed by the
foreign publication? And Clementi v. Walker is in
favor of the author’s title to copyright, provided he
print and publish here * promptly,” and with due “ dil-
gence,” after the publication abroad.*

In Keene v. Wheatley, it was expressly held that
the ninth section of the act of Congress (Act of 1831,
c. 16) which gave redress for the unauthorized print-
ing or publishing of manuscripts, operated in favor of
a resident of the United States who had acquired the
proprietorship of an unprinted literary composition

' Vid. also Page v. Townsend, 5 Sim. 395, as to publicaticn
abroad of prints and engravings.

g L. J. (1831), 227 Ch. See also Hedderwick v. Griffin,
3 Sess. Cas. 2nd ser. 383.

* Erle, J., Cocks v, Purday, 2 Car. & K. 269, N. P.

* 2 Barn. & C. 87o.

*9 Am. Law Reg. 33. Vid. chapter on Dramatic Copyright
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from a non-resident alien author! The publication in
order to be such as will amouunt (in the absence of the
copyright) to a dedication, must be a publication of
the thing itself, and not the publication of something
else that resembles i1t ; so that the author of a literary
work does not lose his common-law right of property
in it before its publication, by previously publishing an
abridgment of 1t?

The distribution, by a sculptor amongst his friends,
of copies of a plaster cast taken from the bust of a
statue 1s not a publication of the statue itself’ The
exhibition of the picture itself, for the purpose of
obtaining subscribers to an engraving of it, is not a
publication of the picture! ‘The private circulation
among friends, of lithographic impressions or
drawings, 1s not a publication of the drawings them-
selves” Nor is the publication of an engraving of a
picture in a magazine, with an article describing the
picture, a publication of the picture itself.

The case of Boucicault v. Delafield, where the
plaintiff prayed for an injunction to restrain the de-
fendant from producing a drama (“The Colleen
Bawn ”) written by the plaintiff, and, as it appeared on
the hearing of the case, represented by the plaiatiff at

* The property which an author has'in his unpublished
1deas embodied in a tangible shape being independent of
statute, it should seem that an alien friend might prevent
the unauthorized publication here of any of his unpublished
works (Shortt, L. L. 36).

* Prince Albert v. Strange, 5§ De G. & S. 652; 1 Mac. & G.
253 13 Jur. 45, 109, 507.

® Turner v. Robinson, ro Jr. Ch, Rep. 134.

¢ 1d.

* Prince Albert v. Strange, wéi supra.

®* Turner v. Robinson, 1o Jr. Ch. Rep. 121, 576.

"1 H. & M.597; 9 L.T. N. S. 709; 33 L. J.; 38 Ch. This

was, however, under and by virtue of the statute.
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New York prior to its being represented in England,
where the vice-chancellor refused to grant the injunc-
tion and dismissed the bill with costs, was decided upon
statutory grounds, and will be considered hereafter.
The principle of literary accessions treated in thc
chapter on Onginality?® 1s also applicable to manu-
scripts.  So, where one contracts for hire and reward
to write certain portions of a book to be published by
another, equity will not aid him by injunction to pre-
vent his portion of the work being printed and pub-
lished in an altered or mutilated form?® Wood, V. C.
intimated an opinion, though the point did not arise
in the case before him, that, unless there be a special
eontract, either express or implied, reserving to the

' The vice-chancellor being of opinion that the words of
the 1g9th section of 7 & 8 Vict. c. 12, took away whatever rights.
the plaintiff might otherwise have had. If he had first repre-
sented his drama here, he would have been entitled to the pro-
visions of the dramatic copyright act. Then 7 & 8 Vict. c. 12,
was passed, enabling her majesty to make arrangements con-
ferring on other nations the privileges accorded to all pecple
who first publish their works here. If the plaintiff had this.
sort of double right, it was the very thing which the 7 & 8
Vict. c. 12, was intended to extinguish. The statute says in
effect (sect. 19) that “if any person, British subject or not,
chooses to deprive this country of the advantage of the first
representation of his work, then he may get the benefit of
copyright, if he can, under the arrangement which may have
been come to pursuant to 7 & 8 Vict. c. 12, between this coun-
try and the country which he so favors with his representation;
but if he chooses to publish his performance in a country
which has not entered into any treaty or made any such ar-
rangement with regard to copyright, then this country has
nothing more to say to him; he must be taken to have elected
under which of the two statutes with respect to copyright he-
wishes to come, by performing his work in one country in-.
stead of the other; and he is thereby excluded from all ad.-
vantage of publishing in the other” (Shortt, L. L. 33).

? Ante :

* Cox v. Cox, 11 Hare, 118.
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author a qualified copyright, the purchaser of a man-
uscript is at liberty to alter and deal with it as he
thinks proper. The court is not moved in such a case
by the possible effects of the alterations as affecting
the writer's reputation.’

But it seems that if a publisher puts forth an in-
accurate edition of an author’s work, purporting to be
executed by him, the author may maintain an action
againét the publisher for injury to his reputation,
even where the publisher 1s the owner of the copy-
right.

193. 1. As to the injury sustained by the author
from the trespass upon his manuscripts or unpublished
works, until the case of Prince Albert v. Strange, it
seemed to be settled that such injury would consist in
the loss of his right or the frustration of his inten-
tion® to first publish himself, and of his prospective
profits thereof, to arise from such publication, and that
no measure of damages could be considered looking
to his own personal feelings of sensitiveness, or differ-
ence, or reputation.' But that case appears to hold
exactly the reverse, and as going further than its pre-
decessors, may be looked upon as leading upon the
subject. |

A manuscript going through the press is as we
shall see® at the owner’s risk, and unless the printers

* Archbold v. Sw eet, I M. & Rob. 162; S. C. & P. 219.

' Id.

* Bartlett v. Chittenden, 4 McLean, 301.

‘In Cox v. Cox, 2 Hare. 110. “ The possible effect on
reputation,” said Wood, V. C,, “unless connected with prop-
erty, is not 2 ground for coming to this court, though it may
be an ingredient for the court to consider, when the question
of a right of property also arises.” But see Archbold v.
Sweet, 1 M. & Rob. 162 ; posz Southey v. Sherwood, 2 Meriv. 437.

* Mawman v. Gillett, 2 Taunt. 325, and see pos/ chapter on
Contracts concerning Literary Property.

&
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expressly insure it, they would not be liable in dama-
ges for its loss, to the author. It might be a damage
to an author, also to have his art or method of trade
disclosed as we have seen,” but the publication of his
private opinions, sentiments or doings, even though
by such disclosures he were rendered unpopular in
certain quarters, or were defeated in an election or
choice to a position of emolument or influence,
would probably be no ground for an action of
damages.

The question as to damage by such publication
will be found to arise mainly in the case of letters of
persons living, or of deceased persons, in the hands of
their executors, and others.

As to the manuscripts of deceased persons in
other hands th2n those of the executors, it has been
held in England that a right on their (the executors,)
part to restrain a publication of such manuscripts can
only depend upon whether the estate will suffer dam-
age by such publication? The right to prevent such
‘publication is no part of the assets in the executor’s
hands® This question, therefore, will be treated as
incidental to our examination of the general rules of
law applicable to letters and correspondence.

104. The most difficult question with regard to
the property and proprietorship of literary composi-
tion embodied In manuscripts, arisesS in the case of
those manuscripts which, from their nature, pass from
one ownership and possession to another, and may be
said, at times, to have more than one owner: ze,
letters. |

' Bartlett v. Chittenden, 4 Mcl.ean, 300.
* Stevens v. Sherwood, cited Maugham L. Prop. 139.
' Id. 140.
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Gerard Vassius, remarking on the surprising dis-
covery of the art of letter-writing,”a phenomenon which

' De Quatuor Artibus Popularibus, iii. 1.

? Next to the invention of printing, the invention of paper
has done most toward educating and enlightening the world.
The earliest races of men probably used to plant groves and
set up pillars or heaps of stones, or to institute games or
festivals to recall or perpetuate the memory of events. The
composition and singing of historical songs was a still more
popular way of accomplishing the purpose (Tac. Mor. Germ.
2). Small cords, sometimes variously colored and regularly
knotted, were used by the Chinese in ancient times before the
reion of Fo-hi, and by the Peruvians (Quipos) at a later
period; notched or marked sticks were also employed.
Probably the next step in the communication of thought, was
the use of pictorial representation. When Cortez had his first
interview with the Aztec chiefs he found that news of his
arrival on the coast had already been conveyed to them by
means of pictures of ships, strangers, horses, and artillery.
Nor could they have more rapidly comprehended the power,
mission, and intentions of the Spaniards, by means of language
itself. The probability is that, next to pictures came hiero-
glyphical characters, which, without doubt, originally were
abbreviations of pictures, each character meaning a word, or
perhaps more than one. The Hebrew alphabet, for instance,
betrays marks of this origin. The first letter, aleph, signifies
an ox, and the picture of the head and horns of that animal
very probably suggested its form. A zigzag line is a natural
symbol for water as expressing undulation—and the Hebrew
letter M, pronounced mem, 1s the word for water. The wav-
ing line is also the symbol of aquarius in the zodiac. So the
Arabic numerals were originally the simple form of marks;
a single stroke or mark meaning the digit one; two marks,
forming a right angle, the digit two; a second downward
stroke, attached to the right angle, the digit three, and so on
And so, too, the Chinese characters disclose in their formation
their natural derivation from the like simple sources. The
more these symbols were employed, of course, the greater the
tendency to abbreviate them; and when, from these inii .tive
methods, the art emerged, from the historical and representa-
tive system, to the employment of mere marks and dots to
express ideas or letters, a great step had been taken, and the
time had come for a material to present itself. At first these

materials were of so rude a description as to render the appli-
7
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has lost its hold upon our admiration only by its fre-
quency and familiarity, relates a pleasant story to show at.
what an elevation it stands above the vulgar apprehen-

cation of the character very laborious and wearisome,and while
we wonder at the slow progress of improvement in an art of
such urgency in the commonest affairs of life, we are
forced, at the same time, to admire the refinement and
perfection to which some of the languages of primitive
antiquity were matured and polished in spite of all these
discouragements and difficulties. The language of Homer is
as graceful as it is vigorous and comprehensive, and yet, in the
public and private transactions with which his poems have to
do, very little occurs which indicates that the art of writing
was known and practiced. The story of Preetus, Jobates and
Bellerophontes, in the sixth book of the lliad, is the oiily in-
stance in which such allusion is made; and even there the
word used to denote what was carried was oyuara, which may
mean “signs,” as well as written characters. Judicial de-
cisions, civil compacts, stipulations, pledges, obligations of
kindred, rights of inheritance, conditions of combats, sus-
pensions of hostility, trcaties of peace—all appear to have
been verbal. Witnesses, symbols, sacrifices, and libations were
in most cases relied upon as memorials and ratifications of the
most solemn and weighty transactions. When lots were cast
to see who should answer the challenge of Hector, the marks
and not the names of the heroes were cast into the helmet of
Agamemnon (Iliad, vii. 175). It was on hard materials that
the art of inscription was first practiced. According to Pliny,
the Babylonians wrote their astronomical observations on
bricks. Tables of stone are among the most ancient monu-
ments of Chinese literature, though it would seem that the
Chinese in very early times manufactured a sort of silk paper.
There are traces of Abyssinian writings which were inscribed
on clay, this clay being afterwards baked into bricks. The
Decalogue, and Joshua’s copy of the Law, were on stone,
and metal was often substituted. In Job allusion is made to
writing on lead with a style of iron; and plates of copper
were also used in early days (Plin. xxxiv. § 21; Ovid, Metam.
I. v. 91, 92). Themistocles writes a letter on stone, to be con-
veyed to the Jonians (Herod, Uram. 22), while Xerxes wrote
to the L.acedemonians by means of the tablet of wood covered
with wax, such as the Roman authors used to compose upon
at a much later day—only for greater secrecy Xerxes wrote
upon the wood itself, and covered his writing with the wax
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sion of an uncultivated mind. In the country of the
Brazils, he says, a slave was sent by his master to a noble-
man, his friend, with a basket of figs as a present, accom-

(Herod, Polym. 239). The skins of animals, the lcaves of
plants, or the bark of trces came next in order. The Cumean
Sybil wrotc her prophesies upon leaves. Under the words
Ex@uAlopopnoa: and Ex@uidlogoperr in Suidas, we are
told by him that the votes expelling a senator from his rank
and office were taken on leaves. “ Senatores nomina eorum
in foliis olez scripta in echinos demittebant, argumentis et
rationibus late sententize simul adscriptis.” Avrz rys fypov
@PUALNOIS ETIONPUAIVE TNV QUTOUV Y V@UNY EXACTOS, ML
Edeyero 18r0 enquArogopnoar. 1The Hindoos also uscd
leaves for purposes of transcribing. In the time of Cyrus the
interior barks or membranes of trees, especially of the linden-
tree, were used; and that monarch, to prevent ennui ({7«
un alvv) always carried a tablet of that material with him on
his journeys (/Elian, Var. Hist. xiv. 12). It would seem, from
many passages in the Greek and Latin classics, thai these
tablets were sometimes waxed, and sometimes polished, to en-
able the scratching of letters readily upon its surface; and for this
purpose the box-wood seems to have been employed. Iladaz
yap mOTE mvagiv, nrol Cavisi, Hal TAVTAIS &x AUVE OV
HalioTra, Ta ypaupara EVEXOAQMTOV® Ml TO YpAPEWV 08
malaias EVEQyEIaS ovouar SUCUOLS yap TIOLWVY ETUAOUVTO
croysia, 70 0¢ Sveav ypapeav edeyero. *“Tabelle autem
istze etiam scalpendo et radendo poliebantur, quod itidem voce
Seewv et Sverv dentabatur.” These writing tablets were com-
pactly folded, whence they were called by the Romans pugil-
lares, since they could be carried within the grasp of the fist.
The manufacture of the Egyptian papyrus was a grecat step
forward into the world of letters, and its discovery was almost
immediately followed by the beginning of the great libraries
of Alexandria and Pergamus. The manufacture of papyrus
is said by Varro to have been begun soon after the building of
the city of Alexandria by Alexander; but others say that
papyrus was manufactured at Memphis three hundred years
before the reign of Alexander. The reed papyrus grew plen-
tifully on the banks of the Nile, the Tigris, and the Euphrates,
but appears only to have been manufactured in Egypt. The
Egyptians themselves, however, often used linen cloth for
writing ; much of which is found in their mummies. As the
demands of literature increased, the supply became inadequate,
and we are told that, in the age of Tiberius, there was such a-
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panied with a letter. Tempted by the excellence of
the fruit, the bearer of the present devoured it. The
plunder, however, was detected, of course, by means

scarcity of paper in Rome that its use, even in contracts, was
dispensed with by a decree of the senate.

Pliny the elder, who says he saw in the house of Pom-
ponius Secundus the books of the Gracchi, written with their
own hands on papyrus, and that the works of Virgil and
Cicero were written in the same manner, treats expressly of
the Egyptian papyrus in three chapters of his thirteenth
book, upon which Guilandrinus has based his copious and
curious commentary ; which, however, is criticised severely by
Scaliger. The Roman paper was often very finely wrought
and polished, the charta dentata being paper made smooth
by polishing with the tooth of a boar, or other animal. There
was a famous factory for dressing Egyptian paper in Rome,
conducted by one Fannius (Plin, xiii.). This paper was pre-
pared by dividing the pellicles or fillaments of the plant, lay-
ing them in sheets transversely, and pressing them together by
a machine, or with blows of mallets. Nondum flumineas Mem-
phis contexere biblos noverat (Lucan). Besides this, papyrus
had other properties, and was sometimes eaten for food. The
Egyptians were often called marvpopayor, or papyrus-eaters.
It has an insipid taste,and was eaten by the Cossacks and the
inhabitants of Oxai and Tscherchaskoy, according to Dr.
Clark, in modern times. Vospiscus says that Firmus, who
owned vast regions of papyrus-growing country, boasted that
he could support an army with its revenues; but Salmasius
says the emperor meant that he could feed them on the
papyrus itself. (For an elaborate account of the manufacture
of papyrus into paper for writing, see Roberts, 21-22, ¢/ seg.).

In the rolls or volumes of papyrus, the sheets or leaves
were glued to each other at the edges and carried out in
successive lengths, the first sheet or scheda, on which was
usually nothing but the manufacturer’s mark, or the title of
the book, being first fastened or glued, and called on that
account the wpwroxoAAor, whence comes the word protocol,
in such frequent diplomatic use. The same term also denotes
the prima scheda of the books composed of membraneous
leaves, whether skin or bark. The papyrus being cut at the
middle, the first pellicle or strip was the finest, and was
known in Rome as Augusta (from the time of Augustus to
that of Claudius); the second strip, which was the next finest,
was called Livia, from Augusius’ wife, and so on to the out
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of the letter, and the slave found it of no avail to deny
the fact, against the evidence of the letter, though
utterly unable to comprehend the way in which the

side of the plant, which was so coarse as only to be used for
the commonest purposes. The paper called Augusta was too
fine for ordinary purposes, however, often being penetrated
by the reed or Roman pen (calamus) and showing the writing
on the other side; and the Emperor Claudius caused a mixed
paper to be made to remedy this defect. There are accounts
also of a paper made in Madagascar from the papyrus grow-
ing in that country, which is manufactured by putting the
leaves into a mortar, beating them to a paste, washing this
paste with clear water on a frame of bamboos, expanding
them into sheets, and glazing the surface with a decoction of
rice water.

Large numbers of manuscripts of papyrus were found in
Herculanean,and out of 1,756 found in one room. some 210 were
successfully unrolled; a process, from the fact of the vege-
table juices of the material having been thoroughly baked by
the heat, of no little difficulty; once opened they are quite
legible and, but for the utter want of punctuation, which
appears to be a mod rn invention, could be easily read. The
manuscripts discovered at Pompeii crumbled upon exposure
to the air, or upon being touched. The Herculanean manu-
scripts were unrolled by the use of goldbeater’s skin being
applied to the bck.

As we have said before, the Chinese appear to have been
familiar with the process of making silk paper at a very
early day. In the time of Confucius they wrote on the
finely-pared bark of bamboos with a style, and at about
A. D. 95 appear to have invented paper. About the middle
of the seventh century, they introduced it to Samarcana:
when the Saracens took that city they found the art, which
they transported to Mecca, where cotton was afterwards sub-
stituted for silk, and paper made therefrom in that city, early in
the cighth century. From this source the manufacture found its
way into Spain, and in the twelfth century a flourishing manu-
factory of paper was established at Valentia, where flax, which
grew abundantly in that region, was substituted for cotton.

Monfancon considered that cotton paper was familiar in
E iro, e for six or seven hundred years before his time, and it
is known to have been in common use in the tenth century.
It had the name of charta bombycina. Some very ancient
manuscripts in Arabic and other oriental languages are writ-
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communication had been made. Some time after, he
was again dispatched with some figs and a letter to
the same person. Being again overcome by the

ten upon a paper apparently made of silk, linen, or cotton
intermixed (Prideaux, Conn. 1, B. 7). The patronage of
literature by the kings of Pergamus, which began about the
middle of the third century before the Christian Era, in the
reign of Eumenes, excited the envy of one of the Ptolemies.
who interdicted the exportation of papyrus. Invention thus
being stimulated among the subjects of Eumenes, the present
mode of preparing the skins of animals was discovered and per-
gamenum or parchment became the surface upon which books
were written. Papyrus, however, continued to be the favorite,
whenever procurable; but after the Saracens overran Egypt,
in the eighth century, it ceased to be procurable, and it was
about this time that the art of manufacturing paper from
linen rags made its appearance. This great invention has
been claimed by almost every civilized nation in turn, though
the testimony procurable seems to assign the honor to the
Chinese. Not only did the invention of paper open the way
to the civilization, culture, and learning of modern times to an
extent which it 1s perfectly 1mpossible to calculate, but it has
preserved to usa vast storehouse of the learning of the ancients;
since for many centuries before its appearance, the practice of
erasing from parchment books the classical remains of antiquity,
in order to write upon the surface thus obtained, the legends
and chronicles of monkish invention, was in general vogue,
and the palimpsests of the middle ages are among the most
curious of 1its vestiges. |

The style used by the ancients was an instrument made
of wood, metal, or other material, pointed at one end and
blunt at the other. With the sharp end they wrote upon their
tablets, covered with a.sort of wax, using the obtuse end to
obliterate the writing, or any part of it, when necessary. But
when they wrote upon parchment or papyrus, they made use
of a reed dipped in some staining or coloring liquor. Baruch
is said, in the thirty-sixth chapter of Jeremiah,to have written
his prophesies with ink, which is probably the earliest men-
tion of this method of writing to which we can refer, though
there is reason for supposing that the use of the reed (Du
Halt. Descr. Chin, vol. I. p. 363; Phil. Trans. No. ccxxvil. p.
155) dipped in some marking liquor existed in very ancient
times in China, and other parts of the East (called by <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>