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Tue LiBRARY oF CONGRESS,
CoNGRESSIONAL RESEARCH SERVICE,
Washington, D.C., January 81, 1978.

Tueg History oF PRIVATE PATENT LEGIsLATION IN THE House
OF REPRESENTATIVES

[By Christine P. Benagh, American Law Division)

Every year hundreds of private bills are introduced in the United
States Congress.! Defined as bills “for the relief of one or several
specified persons, corporations, institutions, etc.,”? this type of legis-
lation offers a unique remedy—special legislation drafted to grant a
garticular person or group an exemption from the law. Most private

ills introduced propose either exemptions from the immigration laws
and quotas or extend payment to persons who have monetary claims
against the government.® In recent years, few have been concerned
with Jmtents. In the 94th Congress 14 private Patent bills were intro-
duced,* while in the 95th there were only five.® Arguments that such
legislation violates the equal protection clause have been rejected by
the Supreme Court,® primarily because the purpose of private legisla-
tion is to relieve the beneficiary of the private enactment of an in-
equitable legal burden—to preserve justice and fairness in the applica-
tion of public laws which by their very nature cannot be responsive to
the occasional individual to whom these laws may be unjust.

DEVELOPMENT OF PRIVATE LEGISLATION GENERALLY

Private bills originated in the English Parliament, which, in its
formative period, was not merely a legislative body. Its houses were
“regarded as assemblies for the redress of wrongs and the remedy of
abuses.” 7 Since the early 1400’s Parliament received petitions which
asked for relief from the law, and thus, were beyond the jurisdiction

! See, ‘,’f’ “Calondars of the United States House of Representatives and History of Legisiation,” 84th
Cong., 24 Sess. 300-02 (1976) (lists private legislation which received Congressional sction in the 94th

Congrees),
| n:lISa’ ‘;I‘{ie?’d:; !ﬁn}ec&qanu of the United States House of Representatives” § 3285 (A. Hinds ed. 1007) [here.
r nds’).

3 CI. “Digest of General Public Bills and Resolutions,” 94th Congress (1977) (contains summacries of all
private and public bills introduced in the 84th Congress).

4 See "D’I,gm of Publie Bills and Resolutions,” 94th Congress (1977),

8 See id, 93th Congress (publication pending 1979).

7 R ety e Hstocy of ho Englh Constibuan BT (1000, Setgemraly, . Dodd and H. Wiber

. Gne| 8 of the 0 on' . . s
force, “Private Bill Procedure” 18 (1868). "

Ro%uam for special or “‘personal” legisiation in Britain are not normally introduced as bills by Members
of Parliainent, but rather as petitions submitted to Parliament by the beneficiary of the relief. Most petitions
historically requested monetary reliof necessitated by some governm2ntal act, or exception from a siatutory
requirement or limitation, Interview: J. U, Reid, Private tary to the hruamenury Counsel of the
House of Lords (‘Aug. 3, 1973. Procedural rules applicable to these petitions in the House of Lords are
contained in the “*Standing Orders of the House of Lords Relative to Private Bills in Force on 1st May 1077."

In modern British practice, the approval of mclm petition is very rare, The need for thom has been pre-
cluded b{ gnntln‘a authority to the governmental departments to exercise their discretion in ing
“eqquitable’’ relief from their own regulations. Interview: Edward G. Caldwell, Senior Assistant Parlia.

mentary Counsel to the House of Lords (Aug, 31, 1077)
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of even the equity courts.® These petitions for special treatment anu
benefits, which not infrequently granted exceptions to general legis-
lation, became what is known as private legislation. This quasi-
judicial function in the modern American context has been thus
regarded by commentators as an implementation of the right of
petition,® and has been accepted by the Congress ' and the courts."
Private legislation was first challenqed before the Supreme Court
as early as 1827 in Williams v. Norris." In holding that the Supreme
Court had no jurisdiction over the private legislation of a state that
does not violate a federal right, Chief Justice Marshall commented,
“There are, undoubtedly, great and solid objections to legislation for
erticular cases. But these objections do not necessarily make such
eﬁnslatwn repugnant to the constitution of the United States.” *
The constitutional authority of Congress to pass Sprivate claims
legislation was first directly recognized in United States v. Realty
Co.* This case upheld the validity of legislation agpropriating funds
to pay claims arising under sugar bounty acts, by construing the
power of Congress to “pay the debts of the United States,” ¥ to
authorize payment for compliance with the sugar bounty act, even
though the debt rested upon “a merely equitable or honorary obliga-
tion, . . . which would not be recoverable in a court of law if existing
aﬁamst en individual.” ' The classes of legislation which fell within
the parameters of this authority ‘“to pay the debts of the United
States” gave rise to a great volume of pension and tort claims bills.”
As the volume of private legislation grew, Congress established
various judicial and administrative forums for the relief of large
classes of petitioners which were once considered proper subjects of
private legislation. For example, in 1790, Congress granted to the

¢ Qnelst, Supra note 7. 8oe W. Anson, “The Law and Customs of the Constitution, Parliament” 239-40
(1888); T.E. May, “A Treatise on the Law, Privileges, and Proceedings and Usage of Parliament” 824 (14th
g. 1&1;46).‘3‘110‘ 8‘204‘.1” of Lords still possesses ultimate appellate jurisdiction in the British judicial system.

e May, {d. a

¥ See yé Blnnoﬁ “Restrictions upon Locsl and Special Legislation in State Constitutions” 1-2 (184):
W. Gellhorn and L. lauer.‘"Consmslonal Bettlement of Tort Claims %&um the United States,” 53 Col.
L. Rev. 1 (1085); Note, “Private Bills in Congress,” 70 Harv. L. Rev. 1634, 1683 (1060).

 House Subcommittese on Administrative Law and Governmental Relations, 94th Copg., 1st Sess.,
Rules 9-10 (1075) (hereinaftor cited as Ad. Law 8uboom. Rules].

The acceptance of the private 1 ve funotion by Congress met with o] ,podtlon from John Quinoy
Adams who regarded it as a contradiction of the se on of powers dootrine: *“There ought to be no private
bills before Conpeu. There {3 8 great defeot in nmtutlon{‘by want of a court of Exchequer or Chambers
of Acoounts ® ¢ ® A deliberative assembly is the worst of all tribunals for the administration of justice.”
1. ? Adams, 8 “Memoirs" 479-80 (1876). However, the }m of private bills was adopted b{ the First Congress
which passed the n:xt two private bills in 1789, Act o Bep. 29, 1789, ch. 20, ¢ Siat. 1 (1864); Resolution of
8op. 29, Res, No. 4, 6 Btat. | (1846)

Betwes 1876 and 1900, thirteen oconstitutional amendments were introduced to prohibit private legis.
on, but Musmannm?‘l’ropo':ed Am:gd-

lation, but all of these were sponsored by the same two oo on, M,
ments to the Constitution,” ﬁ’f'n. Doo. 75—65! 70th Cong., 25 8ess, (1920), reprinted by Greenwood Press,

149-150 (1076). In 1032, Representative f!ob:d;t Luceof Massachusetts, urging the extension of the jurisdiction
of the Court of Claims to tort claima, , “If purely & 2uesu:n of

]nftleo nothing can be worse than to
leave [a claim decision) to & legislative body, cularly body like the House of Representatives.
Parliamentary history abounds in instances of the mhur%e of Justioe at the hands of legislators.” R. Luce,
% Petty Business in Congreas,” 26 Am. Pol, 8ci, Rev. 8185, 820 (1953).

See also 48 U.B.C.J un (1070) (certain ¢ of special or local legislation in the territories of the United
States prohibited); Binney, supra note 0, at 137-180 (exhaustive, if outdated, examination of restrictions on
private, (’mm or local tion under State constitutions),

11 See' United Stales v. Re §.Co. 168 U.8. 437 (1898).

"y 0.8.2&12 Wheat.) 117 (1827).

B1d atl

14163 U.8, 427, 43044 (1890).

» U.8. Const., art. 1, § 8.
" Unsned é‘mé v. Really Co., 163 U.8. 427, 440 “&lsw. See also Powell v. Link. 114 F, 2d 850 (4th Cir, 1940),
law are disc

The constitutionality of private acts and rela ussed in M, Bennett, “Private Claims
Acts and Congreesional Heferences,” 00th Cong., 2d Sess, (H. Comm. Print 83-026, 1063); Note, *Private
Bills fh Congrass,” gupra note 9; Nute, “The ré’m'xstimtlonnllty of Private Acts in Congress,” 40 Yale L.J.

lls
712 (1040).

11 CY. Luce, supra note 10 (commentary on volume of private legislation and need for procedures other
than oncmdonpsl for relief). id i 4



exocutive branch the authority to issue patents.!® In 1855, the United
States Court of Claims was created to investigate claims against the
government ** and was empowered in 1863 *° and 1887 * to adjudicate
certain contract claims and to investigate the facts underlying private
claims bills upon reference to the Court by Congress. In 1920,
executive departments were granted the power to settle property
damage claims caused by the negligence of Federal nfficers or em-
ployees, when the claims did not exceed $1,000.® The volume of
private bills resulting from large claims of this kind gave impetus to
the passage of the Federal Tort Claims Act in 1946.

The creation of new causes of action against the Federal Govern-
ment and forums in which to hear them was accompanied by cor-
responding restrictions upon the classes of private bills which could
be introduced in Congress. The Legislative Reorganization Acts of
1946 * and 1970 ® prohibited introduction in the House or the Senate
of claims for J;roperty damage, personal injuré or death, which
could be adjudicated under the KFederal Tort laims Act, certain
pensions, the construction of a bridge over a naviagble stream, or the
correction of naval or military records.” The statutory prohibitions
are reflected in the “Rules of the House of Representatives.”

The equitable function of private legislation, in the tradition of
Parliament as a forum for 1(l)etit,lonts for exceptions to the law,?® is widely
accopted. The Rules of the House of Representatives Subcommittee
on Administrative Law and Governmental Operations states that,
“In the settlement of claims, Congress is always the place of last
flesort..’; % The Supreme Court, in speaking of private legislation,

as said,
The nation, speaking broadly, owes a “debt” to an individual
when his claim grows out of general principles of right and

B Act of Apr. 10, 1790, oh. 7, 1 Stat. 109 Sl&ls).

1 Act of Fab, 24, 185, oh. 132, 10 Stat. 012 (1855),

¥ Act of Mar. 3, 1863, ch. 92, § 2, 12 Stat. 765 (1863), .

2 Act of Mar. 3, 1887, oh, 85, Jl (general grant of jumdlcuong. d); _gunt 73’ jurisdiction to investiagte
private claims bilfs referred b!mther House of Congreas), 24 Stat. (1887),

# The original grant of authority to investigate privats claims bills when referred by Congress evolved
intoa ure wherepy claims referred to the judges and the Chief Commissioner of s;urt gg Claims

were given a trial on the merits, The nnd‘l:ga and recommendations of the Court were to the H
whers the reforral had origina her action, since no “final judgment” rendered. In
Glidden v, Zdanok the Court of Claims was held to be 8 constitutional court created under Art. IT of the
Constitution, 370 U.8, 530 (1962). Se¢ also 28 U.8.0. § 171 (1970) (Congressional declaration that Court
of Claims Is Article III court, enacted in 1953). In & soparate opinfon by Justice Clark and Chief Justioe
Warren ltwassug.%mtedthattheroloor udges of the C olcwmslwm relerence casas inyolved
tho rendering of advisory opinions, GI v, Zdanok, 370 U.8, 530, (1962) responded with
8 new proeoaum under which private claims bills can be referred only to the Chlef Hmmiaalonor of the
Court of Claims who refers the bills to a trial commissioner. The resultant report of the trial commissioner is
reviewed by three other commissioners, and their recommendation Is sent to Congress. Aot of Oot. 18, %o.
Pub, L. 1, 80 Stat. 958 (1960). This procedure circumvents the tgwblom of advt opinjons by the
Judges. . 8. Ros. 484, 04th og&?d Sess. (1976) referring 8. 3848, 94th Cong., 3d Sese. 11076) (claim arising
m withholding of claimant’s disability retlrom?nt pay pursuant to his omp'lgmont Iy 8 foreign govern.
ment) to the Chief Commissioner of the Court of Clalms for findings and conolusions, rather than for ad-
udication. See Bennett, supra nots 16; Ad. Law S8uboom. Rules mim note 10, at 23-34; 8, Jacoby, ‘' Recent
islation Affecting the Court of Claims,” 58 Geo. L.J, 307, 414-31 (1068).
Act of Deo. 28, 1022, § 2, 42 Stat. 1008 (1922) (ropealed by Aot of Aug. 2, 1046, ch, 7513, title IV, § 424(s),
00 Stat. 846 6 ). Cf.10 U.8.C. § 2737(a) (3970) (similar luthorit{ for heads of military doﬁmmontg.

H28 U.8.C. §§ 1291, !a«l 1402, 1504, 2110, 2401, 2402, 2411, 2413, 2671-2650 (1964). See *‘Hearings Before
tho Committes on Expenditures in the Executive Departments United States Senate Eightieth Congress
saeo' lgend ‘%ﬁsk;n on Evaluation of the Legislative Reorganization Act,” 80th Cong., 2d Bess, (1948) (remarks
of 8on. Wiley).

L (l}at&%&e&%t)ﬂuﬂon Act of 1046, Pub. L. No. 001, § 123, 131, 60 Stat. 831 (1040).

#1 See “Standing Rules of the United States Senate and Provisions of the Legislative Reorghnization
Aots of 1948 and 1970 Relating to the Operation of the Senate, 87-88 (1978); Ad. Law Suboom. Rules, m&c
note 10, at 48-51, See gmimuv G. Galloway, “The Legisiative Processin d'onmu" 830 (1953); 05 Cong. Ree,
A2901 (1049) (remarks o m'ii Cellar).

88 “Rules of the House of o’gn?ntmves of the United States Ninety-Fourth Congress,” House Doo.
416, 93rd Cong., 2d 8ess. Rule XXI § 4 (1978).

8 Supra notes 7 and 8 and accompan ng text.

® Ad, Law Subcom. Rules, supra note 10, at 16y
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justice; when, in other words, it is based upon considerations of
8 moral or merely honorary nature, such as are binding on
the conscience or the honor of an individual, although the
debt could obtain no recognition in a court of law. The power of
Congress extends at least as far as the recognition and payment
of claims against the government which are thus founded. To no
other branch of government than the Congress could any appli-
cation be successfully made on the part of the owners of such
claims or debts for the payment thereof. Their recognition
depends solely upon Congress, and whether it will recognize
claims thus founded must be left to the discretion of the body.*
Commentators have also emphasized the purpose of private bills
as instruments to assure fairness.-Judge Marion T. Bennett of the
United States Court of Claims has characterized such legislation
as a demonstration of the “* * * Nation's conscience. In this context,
equity appears to be ethical rather than jural and not grounded in
any sanction of positive law.” 3 Gellhorn and Lauer maintain that
the power of Congress to grant relief “affirm(s] the equity factor in
relations between the Government and the private persons * * * [and
gives to the Congress the authority to] remedy defects of general
application.” # Thus, the policy underlying private legislation is the
assurance of a just result and equality of treatment,

HISTORY OF PRIVATE PATENT LEGISLATION

Conceptually letters j)atent are grants of monopoly intended to
encourage invention and industry by means of a specified period of
state protection.* The earliest known statute articulating this principle
and establishing a general patent system was enacted in 1474 by the
Republic of Venice.* The word “patent derives from Letters Patent
based on the English practice of royal grants which were sealed in
closed condition (Literae Clausae) or open condition. A royal grant
sealed in open condition was referred to as ‘literae patentes”’—open
letters—which could be read without breaking the royal seal. In
Eng‘lland, as in other countries, where royal prerogative was the source
of the grants, abuses arose and public opinion was reflected in com-
plaints to the House of Commons and in the submission of bills to
curb the practice.®® The result was a Statute of Monopolies passed
by Parliament in 1623. English law was reflected in the American
colonies, many of which adopted patent statutes of their own.® This
ractice was continued by the states, even after the adoption of the
onstitution.’® The protection of inventors was considered by the
framers of the Constitution resulting in Article I, section 8: ‘“The
Congress shall have power * * * To dpromote the Erogress of science
and useful arts, by securing for limited times to authors and inventors
the exclusive right to their respective writings and discoveries,” *°

3 ['nited States v. Really Co., 168 U.8, 427, 440-41 (1896).

8 Bennett, supra note 18, at 1-2,
# QGellhorn and Lauer, supra note 39, at 12. See BurkAard? v. Uniled States, 84 F. Sugp. 558 (Ct. Cl. 1949),

ug, irenhelm, “A New Approach to Evaluation of the American Patent 8ystem,” 33 J. Pat Off. 8oc'y

653 (1951).
”((l. andich, “Venctian Patents (1450-1850," 30 J. Pat. Off. Soc'y 166, 172-174 (1948).

% R. Choate, "Patent Law” 60-01 (1973).

u 8tatute of Mono lies, 1628, 21 James 1, ¢. 8, In id. at 62-63.

88 See 1 Deller's “Walker on Patents’ 51 (2d ed. 1964).

» P, Frederico, “State Patents,” 18 J. Pat. Off. 8oc’y 166, 176 (1631).

# U8, Const.art. 1, § 8, cl. 8.
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It was the introduction of a private patent bill which [})romé)ted the
enactment of the first general patent legislation of the United States.
On April 20, 1789, a committee of the House of Representatives
reported favorably on the petition of John Churchman:

The first clause, in the words following, to wit: *“That the com-
mittee have conferred with Mr. Churchman, and find that he has
made many calculations which tend to establish his position, that
there are two magnetic points which give direction to the needle;
that upon this doctrine he has endeavored to ascertain from a
given latitude, and a given variation, what must be the longitude
of the place; and having applied his principles to man(i' instances
in Cook's voyages, has found the result to correspond with con-
siderable accuracy with the real facts, as far as they could be
determined by the reckoning of the ship: That the object to which
Mr. Churchman’s labors are directed, is confessedly of very high
importance, and his ideas on the subject appear to be ingenious:
That, with a view of applying them to practice, he has contrived
a map and a globe, whereby to shew the angles which are made
by the intersection of the real and the magnetic meridians in dif-
ferent parts of the earth: That he is also engaged in constructing
tables for determining the longitude at sea upon magnetic
principles: That the committee are of opinion that such efforts
deserve encouragement, and that a law should pass to secure to
Mr. Churchman, for a term of ﬁrears, the exclusive pecuniary
emolument to be derived from the publication of these several
inventions; was again read, and, on the question put thereupon,

eed to by the House."!

This bill, which was not to pass, was followed by a motion that “a bill
or bills be brought in, making & general provision for securing to
authors and inventors the exclusive right of their respective writings
and discoveries . . . ." ¥ Nearly a year later, the first general patent
statute was signed into law.® The authority to grant letters patent for
useful and important inventions or discoveries was vested iointly in
the Secretary of State, the Secretary of War, and the Attorney-
General, subject to Presidential approval, and provision was made
that such letters patent were to be recorded in the office of the Secre-
tar{l of State. The Congress had decided to delegate its constitutional
suthority to grant patents.* During the first twenty Kears of Congress,
there were a number of applications to Congress, but none of them
were approved and the reasons for disapproval were not stated.*

The first private patent acts were gassed a8 & response to problems
with the general patent legislation. The act of 1790 made no provision
for the extension of patents.” Its successor, passed in 1793, required
patent ap(})licants to be citizens of the United States,** but still did
not provide for patent extension.*

:: 1 “Journal of the House of Representatives' 18 (April 20, 1789),

: .lkdct’o{ :‘p{éol_ol.l})m. ch. 7, 1 Stat. 109 (1848),
4 “Encouragement for Useful Inventions and Discoveries,” H.R. Doc, No. 74, 4th Cong., 1t Sess, (1706)
in 1 “American State Papers (1789-1800),” Mise, 140 (1834),
# See, ¢.9., “Journal of the Senate,” 1st Cong.."zd 8ees. 117, Mar, 4, 1790 (a bill for exclusive rufm in & type
gunch); “Application of 8team to Nuvlntxon ' 8 Doo. No. 14, 1l Cong., 2d Bess, (1700) In1 **American
tate Papers (1780-1800).” Mise. 12 (1834) (petition for a patent on “the use of fire and steam to navigation™),
i See Act of Apr. 10, 1700, ch, 7, 1 Stat. 100 (1848),
# Act of Feb. 21, 1793, ch, 11, h, 1 Stat, 318 (ma}. Citizenship required a 2-year residency within the
United States. Act of Mar, 26, 1700, § 1, ch. 3, 1 Stat, 103 (1848),
# Soe Act of Feb. 21, 1769, ch, 11,1 8tat. 318 (1848),
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The first private patent act granted letters patent to one Anthony
Boucherie, who had not yet completed his two years of residency in
the United States required for citizenship.®® At least one similar peti-
tion had been presented to Congross as early as 1705." A committee
of the Senate had recommended passage of the earlier bill along with
an amendment to the patent act authorizing letters patent to be
granted to aliens who intended to become citizens, but these recom-
mendations were rejected.*? In his petition, Mr. quucherie pointed
out the great utility and value of his sugar refiner, his advanced age,
and his intent to become an American citizen.® Without report or
debate,* an act waiving the two year residency requirement for this
petitioner became law on January 7, 1808.%

In 1805 the House Committee on Commerce and Manufactures re-
ported favorably on the petition of one Oliver Evans for the extension
of his patent improving flour mills® the first request for a patent
extonsion. Mr. Evans contended that_his improvements were im-

ortant, that he had been unable “to collect any considerable sums for
is patent” due to the size of the United States and other marketing
difficulties, and finally, that he had insufficient funds for further ex-
perimentation.”” The committee recommended extension of the
patent, commenting, ) .
The petitioner appears to possess a mind capable of conceiving,
and a strong propensity for making, new discoveries and inventions,
and the greater part of his life seems to have been devoted to
improvements in the labor-saving machines; and, if he could be
encouraged to persevere, it is highly probable his discoveries may
be rendered useful to his country, and, at the same time, profit-
able and honorable to himself.**
At the same time, the committee pointed out that numerous requests
of this nature were likely to be made in the future; and, since copy-
right extensions were permitted,* the committee requested permission
to report a bill authorizinﬁ extension of patents as well.** Mr, Evans'
extension was not granted by the Eighth Congress, He persevered,
making petitions in the Ninth Congress ® and the Tenth ® By this
time, he had sued an alleged patent infringer, but the court had found
the patent description insufficient ® so that he could neither get judicial
relief for the infringement nor appeal to the Supreme Court for lack
of $2,000 in controversy.*® A committee of the Tenth Congress was

® “Application of an Allen for J&mt( llgs:t." H., Doo. No. 238, 10th Cong,, 1st Sees, (1807) In I *Amer-

can State Papers (1789-1800 \
W 1Journal of the Senate," dth Oong., st Bees, 208, Deo, 20, 1796,

w i,
ol
8 See, 0.0., 16 " Annals of Cong."” 63, 1245 (1807, 1808),
A i A o o Kiat 1. o
xtanaion af Patont o Kto 1., Rep. No. 184, 8th Cong,, 2d Sess. (1808) In T "Ameriean

u “Extension of Patent and Oom »
s‘l"l‘d“‘”" (1789-1800)" Miso, 416 (1834),

“lid
# Act of May 1, 1790, ch, 13, § 1, 1 Stat. 124 (1848).
. t:f%:&nu%n ol Patit and Cobrighta.” 4R % 0p. No. 188, sth Cong., 24 Sess. (1808) 1n 1 “American
rs y N
U] “Apl;’ellcallon of Oliver Evans for an Extension of His Pateat,” H. Doo. 108, 0th Cong., 1st Bess. (1803)

in I "American State Ps 1780-1800)"* Miso, 434 (1834),
"6 wExtension of Paten az‘m 'R, Hep. No. 331, 10th Cong. 1t Sees (1807 tn T “"Amerian State

Pﬂnn (1769-1800),"" Miso, 640 (1834),
Erang v, Chambers, 8 F. .m(c.%n. Pa. 1807) (No, 4,838),
W "Ses “Extension of Patent Rights,” H.R. Rep, No. 231, 10th Cong., 1st Sess. (1807) In I “American
State Papers ﬁme'fsﬁo)." Miso. 05 “éw. b ' e oon
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favornb}‘y impressed by Evans’ pliﬁht and asked leave to report out
h}s ggls “His patent was extended by act of Congress in late January
of 1808.

Between 1808 and 1836, 34 other Erivate patent laws were enacted.”’
Eighteen of these were waivers of the two year residency requirement
for aliens.®® Six were extensions,*® while the others were miscellaneous
grants transferring patent rights to the widow of an inventor,”
issuing patents to aliens who wanted to exploit American markets,"
and even one issuing a patent for which the specifications were de-
clared secret.” Unfortunately, no reports were issued on these bills
precluding the examination of the reasons for passage.™

The first Patent Act of 1790 authorized the issuance of & patent
to the “first and true inventor or discoverer” of an invention which
was ‘“not before known or used” and was found “sufficiently useful
and important” by the Attorney General and the Secretaries of War
and State.™ The required examination was hurdensome on the Cabinet
officer administrators and resulted in gub]m dissatisfaction with the
slowness of the application process and with the high standards ap-
plied b% the administrators of the Act. The Patent Act of 1793 elimi-
nated the examination to determine if the applicant’s invention were
“sufficiently useful and important” and substituted & ministerial
registration system. The validity of such patents was to be determined
by the Federal Courts.” By 1836 this loss of discretion had resulted in
many worthless patents, much burdensome litigation, and many
frauds involving patent rights,™ L

In 1836 the patent records were burned giving impetus to the
revision of the patent laws and the establishment of the Patent Office
as an independent department.” The Patent Act of 1836," which

rovided the general outline of the &resent. patent system, established

he Patent Office as a Bureau of the Department of State under a
Commissioner of Patents and required a novelty examination and a
determination of whether the invention were “sufficiently useful and
important.” ™ This act permitted patent applications to be filed by
aliens *° and authorized the extension of patents for seven years upon
a showing by the holder that, without fault or negligence upon his
part, the patentee had failed to obtain “reasonable remuneration for
the time, ingenuity, and expense [invested in its development], and
the introduction thereof into use.” %

“wi.
# Act of Jan. 31, 1801, eh. 13, 6 Stat. 70 (1853),
0 See 6 Btat, 973 (1848) (index listing 3 n't;) ?mnc statutes);

® See, 4.9, Act of Feb, 8, 1810, ch, 6, Btat, 87 (1848).

" Set, . Act of Mar. 3, 182), ch. 63, § Stat, 262 (1846),

# Acf of Peb. 21, 1828, oh. 7, 6 8tat, 71 smo).

n Ses, o f““ of Jul.'s, 1833, ch. 160, 6 Btat, 502 (1846),

1 Act of Jul. 3, 1833, ch, 150, 8 Stat. 502 (1849).

1 There exists only one other report on & private runt bill prior to 1836, “Extension of Patent Rights,"
H.R. Rep. No. 207, 0th Cong., 1st Sess, (1008) in T “American 8tate Papers (1780-1800)" Miso, 458 (1834)
(R et ke e e T ol

8 10! H
and 3thomunm ute was to put inventions into the publio domain after a specified peri )

(2) the polic t statute
N Act of Kpr. 10, 1700, oh. 7. § 1y 1 Btat, 100 (1848).
A o B e L ote and Evonarage the Useful Arts,” H.R. Rep. No, 207, 3th Cong,
1 (8sé); Act o Feb. 2, 17, oh. 1, § 1,1 S, 318 (1545).
. Choate, "Patent Law" 16-77 (ma&. 8, Doo. N, 338, 24th Cong, 1£9m.(1&0).
o 8°‘."C1o(xiagxa.)(m Patents, “Promote and Encourage the Useful Arts,” H.R. Rep, No. 197, 35th Cong.,
Act of July 4, m%‘on. 1, 8 8tat. 117 (1846),

i?z%if}ullmf'i&o. :ﬂmm '{:.?ém.’ 17, 110 (1846)s
7 ieat o, '
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The %njinci al reasons underlyinﬁ the passage of the earlier private
patent bills had been addressed through general legislation, For the
next 10 years the rationales were more varied, Generally, in keeping
with the historical purpose of private legislation,® the Federal gov-
ernment had contributed to the problems which motivated the patent
holder to petition Congress for relief.®* For example, acts were passed
to replace letters patent destroyed in a fire where the Patent Act did
not authorize replacement,* to relieve a prospective patentee of the
oath required on a patent agphcatlon,“ to direct extension of a patent
where 3\6 Patent Office had refused to accept timely application be-
cause it could not be processed before the expiration of the patent,*
and to re-extend a patent and extension for which had been granted
by act of Congress in 1834 but voided for a defect in its terms.” Also
during this period, bills began to be favorably reported from the House
Committes on Patents requesting compensation for the use by the
United States of the patentable inventions of Federal employees,®
but only one passed *—awarding $25,000 to the inventor of the per-
cussion cap upon the admission of the War Department that the
United States was in open infringement of the patent and that the
invention was such a great technological advance that the United
States would not refrain from its use.%® 1844 saw the appearance of
another class of ?etntxon which was to l\glgue the Congress for the
next forty years, In that year Stephen McCormick petitioned for ex-
tension of his patent on the grounds that lawsuits and the failure of
the public to accept his Pategted reaper had prevented his receipt of
adequate compensation.” His petition was adversely reported be-
cause, a8 the Committee explained, the Patent Appeals Board had
denied the request and

your committee would not feel at liberty to report a bill for his
relief, believing that it would be unwise to establish a precedent,
that numerous persons, who now have and may hereafter obtain
gatents, if their expectations of profit are not fully realized, might,
y applying to Congress, have their exclusive right prolonged from
time to time, until their invention should fully remunerate them

for their time and trouble.”
This statement was to prove to be prophetic. In 1848, the Committee
favorably reported a bill where it felt the inventor had had insufficient
time for market development.* The floodgates were open. In the 30th

8 See supra notes 14-33 and accompanying text.
oxception to this was the act for the relief of Jo’m Howard Kyan. Act of Ma¥ 81, 1838, ch.

One
40, 6 sm'. 717 (1853). This statute directed the Commissioner of Patents to issue a patent to the petitioner
for an ineligible invention because the invention was an important one. H. Comm. on Patents, “John

Howard Kyan,” H.R. Rep. No. 643, wﬁ Conﬁ.. 2d Sees. 1 (1838).

H H. Comm. on Patents, John Blane, H.R. Rep. No. 608, 35th Cong., 2 8ess. (1638) accompanying Act
of Mar. 8, 1889, ch. 129, 6 Stat, 767 (1858},

8 H. Comm. on Patents, 8tephen P, W. Douglass, I1.R. Rep. No. 668, 35th Cong., 2d 8ces. (1838) ao-

ph .
companying Act of Mar, 8, 1830, ch. 183, 8 8tat. 778 (1833).
" rl. (gonrgm. on Patents, William w&a H.R. Rep. No. 671, 87th Cong., 2d Sess. (1842) accompanying

Act of Mar. 8, 1843, ch. 131, 6 Btat. 895 (1883).
¥ 1T, Comm. on Patents, Thomas Blanchard, H.R. Rep, No. 713, 20th Cong., 1st Sess. (1846) accompany-
In& Act of Feb, 13, 1847, ch. 10, 0 Stat. 688 (1854).

H. Comm. on Patents, Daniel Pettibone, H.R. Rep. No, 100, 26th Cong.. 2d Sess. (1841); H. Comm,
on Patents, Dr. William M. Wright, 1L R. Rep. No. 123, 28th Con% 2d Bees. (1845); H. Comm. on Patents,
Elisha H. Iolmes, H.R. Rep. No. 160, 20th Cong., ist Sess. gs«m . Comm. on Patents "1?'7 M. Bhrene,

R, Rep. No. &&i Jsth Cong., 1st té'&*q (1 {an outright patent infringement by the Unlted Biates),
et of KFeb. on. 14, . J
# Lotters of William Wilkins, Secretary of War, to Hon. J. Vance, Chairman of the H. Committes on
Claims, Deo. 30, 1844, and Q. Taleott, Lt. Col. Ordnance, fo William Wilkins, Secretary of War, Dec. 34,
1844, in H. Comm. on Patents, Joshua 8haw, H.R. Rep. No. 212, 20th Cors.. st Sees. App. (1846).
:l. *I{ Comm, on Patents, 8tephen McCormick, H.R. Rep. No. 431, 28th Cong,., 1st Sess. (1844).

d. at 1,
8 H. Comm. on Patents, John J. Adams, H.R. Rep. No. 32, 30th Cong. 1st Sess. (1848).
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and 31st Congresses nearly twenty bills of this nature were favorabl
reported.* The first of these did not pass until 1854, and, althoug
few others ever became law, they easily out numbered any other
patent petitions until around '880.* Even Samuel Colt requested an
extension on his revolver patent, but his was denied since, as the com-
mittee pointed out, he had already made a fortune on it.b
Of course, the more usual variety of bills continued to be favorably
reported, but these too rarely passed. Between 1848 and 1855 there
was only one such act,* extending a patent after the Commissioner had
denied extension.” The Commissioner’s refusal was based upon a find-
ing that the invention in question was of insufficient novelty and im-
portance, The committee disugeed, pointing out that when, as part
of the fire restoration of the Patent Office, descriptive models were
choosen to be re-built on the basis of value, interest, and importance to
the public, the petitioner's invention was among those re-built.!® In
1858 antother patent extension bill passed after the Patent Office had
lost the application.!® During the 19th century, petitions for private
I)atent relief were numerous, but only three or four were enacted into
aw each Congress.!® '
In 1879 the House Committee on Patents began to cut off the flow
of petitions based upon inadequate compensation personal hardship.
In one report, it commented,
Full weight has been given to the appeal made in behalf of the
inventor, Adams, an account of his advance years, misfortunes
of various kinds, straitened circumstances, and bodily infirmities;
but committee feel constrained to exclude these comsiderations
in arrising at a determination and regard the subject solely in its
effect on the public interests.!®

In a similar report the same year, the committee articulated the

standard for patent extension by private act. .
In the opinion of the committee, an extension should not be
granted unless it can be shown; 1st. That the invention is valu-
able; 2d. That the inventor has not received compensation ade-

uate, and for reasons not only beyond his control but beyond

the control of a man of reasonable prudence and foresight; and
3d. That the public will not be essentially injured by the
extension,'® .

In the face of this apparent hostility, the number of petitions
dwindled rapidly as did favorable reports. In 1899, the House Com-
mittee on Patents reported out eight private Fatent. bills, but con-
trary to the sgirit. of the two 3uoted reports from 20 yeers before
three of these bills recommended extensions based upon personal an

N See generally Reports o the H. Comm. on Palents, 83rd-44(h Congresses 1837-1877 (compiled by the Patent

Office for office use).
# Act of Mar, 28, 1834, ch. 81, 10 Stat. 776 (52) (1833).
™ See generally lfnpom o (ke H. Comm. on Patents, 23rd-44ih Congresses 1837-1877 (compiled by the Patent

Mce for oMce uso).
o" H. Comm. on i’mnu Samuel Colt, H.R. Rep. No. 194, 35th Cong., 15t Sees. (1089).
8 Act of Aug. 11, 1848, ch. 138, 0 Stat. 734 (1868.
L. Com. on Patents, Oliver C. Harris, H.R. Rep. No. 507, 0th Cong., 1st Sess. (1848).
1 Aot of Jun. 8, 1838, ch, 124, 11 Stat. 546 (1863); H. Comm. on Patents, David Bruce, H.R. Rep. No. 89,
85th go%.. 18t Sess, (1858).

18 C, Reporls o the Congressional Committees on Patents (1537-1800) (compiled by the Patent Office for

fMee use) with 8 through 30 Statutes at Luﬂo 1789-1800) (indexes of private laws).
o NN, 3omm. on Ptltlgnts, Calvin Adams, H.R. Rept. 1)9& 45th Cong.. 3rd Bess. 21879).
14 H. Comm, on Patents, Moses Marshall, Il R. Rep. No. 177, 45th Cong., 3rd Sess. (187).
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financial difficulties encountered by various inventors.!*® However,
the heyday of private patent petitions ended with the century.
Between the 56th and 64th Congresses only four such bills were
reported out of the House committee.'® 1916 saw the last favorable
report on a bill to extend a patent on the ground of inadequate
compensation.!” .

Early in the 20th century the House committee began to consider
the extensions of design patents which protect the insignia of certain
service organizations, which have become the most frequent private
atent acts in modern times. Such an extension was granted to _the

aughters of the American Revolution in 1916.'® In the same Con-
gress the House Committee on Patents reported favorably on exten-
sions of the design gat.entg held by the United Daughters of the
Confederacy '* and the United States Daughters of 1812,"° Between
1918 and 1936, the only reports published were concerned with exten-
sions of the design patents held by the Daughters of the American
Revolution and the United Daughters of the Confederacy. In the
latter year, public laws " were passed renewing design patents for
the American Legion,'"? the American Legion Auxiliary,'"® the United
States Daughters of 1812, and the Disabled American Veterans of
the World War. " .

Shortly after the J)assage of these acts, the final requests for private
patent bills grounded upon inadequate compensation were intro-
duced," at the behest of the investors in two lapsed patents, The
House Committee on Patents reverted to the outmoded practice of
filing an adverse report to make it clear that it would not consider
relief which potentially could make chaos of the Patgnt system.!"?
At about the same time one of the most famous of all private statutes
was reported out of this committee. The act extended a patent held
by Art Metal Works, Inc., after it had been declared invalid as a
result of judicial corruption.!® This was a classic example of the
traditional purpose of private legislation, to relieve a private party
in circumstances in which the government had incurred & moral or
ethical obligation toward the é)art.y.‘“ . . _

Immediately following the Second World War, this traditional view
was the motivation behind a series of private patent bills which were
intended to recompense inventors whose patents had been allegedly
infringed by the United States or whose Inventions had contributed
to the war effort but were not patentable either because of secrecy
restrictions or because the inventor had been an officer or employee

1% H. Comm. on Patents, “Certain Patents of 8, H. Smith," H.R. No. 2078 55th Cong., 3rd Bess. (1800):
H. Comm. on Patents, *Extension of Letters Poupt&lo. $44908,” H.R. Rep. No. mﬁsﬁ{ Cong. inssen
(1890); H. Comm., on Patents, ‘‘Daniel T, Lawson,” H.R. Ro%. No. 3194, 85th Co . Sees. 5 )s

1% See ' Reports o thono%o Comm, o%mm%a.wmwm C 1888-1938" ilm) index).

1® I, Comm. on Patents, Thomas A. Dic! .R. Rep. No. 1193, 6ith Cong., Ist (1010).

1 ot o Betratn TR ab o, 65, 8ith Cong., st 1016); H. Comm. on Patents, “Exten-

. 0 A J H 1] 1]
"H.R, i Boss, ?m%. '

.R' L] °|
sion of Patent Design, é!o 0. lgd. 64th Cong.
' H. Comin, on Patents, 0.1, Rep. No. 1961, 8ith Cong., 24 Sest, (1017).
n ghls Slassinoation ey, probebly arroneous. Bee Supr note 3 and sccompanying text (definition of 8

vate bill),

B yte DUD: No. 930, oh. 427, 40 Btat. 810 (1088).
' Pub. L. No. 221, oh. 48, 40 tat. $10 (1985
114 Pub. L. No. 881, ch. 278, 40 Btat. 1257 (1086},

0 TR 7680 an B at]. Toeh Gong, 83 Bess. (1040

11" . Comm. on Patents, “Eibert R. Robinson Patents,” H.R. Rep. No. 2001, 76th Cong., 34 Bess.

o Shanants, Tioeae g i R s R e

81&0)1: l; Comm, on Patents, ‘‘Steve Kaliss and Stells
‘%)&“u v M‘mﬂ. 107 F. 94 8M (” Clr. lm).

0).
" Prfv. L. No, 884, oh. 738, 58 Stat. 1005 (1044). Se¢ Un
119 Seq United Stoles v. Really Cv., 163 U.8. 497, 430-44 (1
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of the Federal government at the time. For example, one bill urged
conferring upon the United States District Court for the Southern
District of Iowa {urisdiction to hear the patent infringement claims
of the inventor of the jeep.'*® Another granted compensation to the
developer of a low altitude bombing system who had discovered the
system outside working hours, made it available to the United States
and could not sell it to other nations because of the security laws. !
Still other compensation claims resulted from bureaucratic errors
made by executive departments in filing patent applications on behalf
of emﬁﬂ)yee-inventors.‘” Although the United States could retain
all rights to these inventions, '® it was customary for the government
to waive its rights especially with regard to foreign patent rights, 1*
but the requirement of formal waiver gave rise to several paperwork
errors which were corrected by private legislation.'*

In the last twenty years, the House Committee on the Judiciary,
which has had patent jurisdiction since 1947, '™ has reported out 30
private patent bills of which all but two have passed. Thirteen of
these bills have recommended compensation to persons whose patent
rights have been infringed or impaired by the United States or have
%\ranted court jurisdiction to permit such claims to be litigated.'

hree bills were reported recommending tax exemPtxom with respect
to monetary awards: (1) a Congressional grant of compensation for
use of the invention of an employee-developer of the bazooka, !
Xz) a prize for aeronautic contribution awarded by the National

eronautics and Space Administration, ** and (3) a judicial award
for damages in a patent infringement case against the United States.'s?
The reports of several of these compensation bills commented upon
the relief they qranted being predicated upon moral, rather than
legal obliﬁ:tions. % It is useful to compare the fate of most modern
patent bills with that of the last two bills mentioned. These attempts
to exempt from taxation an award from NASA and a judicial award
for damages were unsuccessful in the face of arguments by executive

8 I, Comm. on Judic Lt. Col. Homer (. Hamliton, H.R. Rep. No. 200, 83rd Cong., 15t Sees. (1953),
1 Priv, L. No, 86-402 ‘%’ém. A108 (1000); H. Comm. on Judlchryp. Col. John A. R,,"ﬁ, It n'.‘i.‘n’fg .

No. 2053, 86th Cong., 2d Bess. (1960).
v, No. m,( ch, Lo. 68 Stat. ASI (1934).

w0 g 'éPgd 100.1¢f seq, (1970)
In‘;‘ S:.c H, ﬁoumn.n R':n L@g%&&gﬂa % g& U?IM States to Vernon F. Parry of Interest in an
ention,” H.R. Rep. No. § R .
19 3¢, €4., H, Com':u. on Ju lﬁ. H."l‘.'nop. No. 200, 84th Cong., 1st Sees. 1-8 (1058) accompanying
Priv. L. No'o?”' ch. 264, 70 Btat. A58 (1056).
N.w%?u) the House of Representatives,” Rule X, 1.(m)(14), § 083(s), H. Doc. No. 416, 93rd Cong.,
19 See, ¢4., H. Comm. on Judlclar{ Mrs. Paul M. Tedder, H.R. Rep, No. 187, 86th Cong., 1st Sces.
}lm) panﬁhln{ l;‘rlv. L. No. 86-10, 78 Stat. A7 (1959) (compenmlﬁ\); H. Comm, on Ju c%y Col.
ohn A~ Ryan. H.H. Rep, No. 2082, 86th Cong., 2d Sess. gmwv. No. 86402, 74 Stat. A103 {1060
gumdlcﬁon): H. Comm. on Ju({!clary. George Rdward Barnhart, H.R. Rep. No. 808, 87th Conr..
ass. (1061) accom yln%Prlv. . No. 87-297, 70 Stat. 1207 (lool)e&umdictloﬁ: H. Comm. on Judicisry,
Charles F, Ward, Jr., and Billy W. Crane, 8r., it.R. Rep. No. 1881, hCor?.. Sees. (1062) aceompsnyh?
Priv. L. No. 87-539, 76 Stat. 1354 (1063 (eom&enuuon?: H. Comm. on Judiciary, Estate of Gm% .
Keasouioh, H.R. Rep, No. 28], 87th Cong., 2 Bees. (1682) accompanying Priv, 1. No. 87-678, 76 Stat.
1368 (ma{ (compensation); H. Comm. on Judiolary, John 8. Antinello, H.K. Rep. No. 93-173, 92nd Cong.,
if‘c%::”u'u 971) weompcnylnc Priv. L. No. 93-131, 88 Stat. 1854 (1971) (Congressional reference to the Court
No. 818, 88th Cong., 1st Sess.

i §I, Comm. on Judiclary, Estate of Qregory J. Kessenich, H.R. Rep.
?g&ﬁn&mp&n g Priv. L' No. 8533, 77 Sat. 834 (1903), See alto Priv. B. No. 87-578, 76 Stat: 1368 (1963)
-

i rant of tion).

o .;%mo&'m(.lﬁ ;:"&'ﬁ:ry',’"ﬁmu M. Rongalls and Gertrude 8. Rongalls, H.R. Rep. No. 1780, 90th
ong. N .
u'o'if‘. Comm. on Judiclary, Bert N. Adams and Emma Adams, 11.R. Rep. No. 01443, ost Cong., 1st

Bess. ( 0?).
1t Se¢ H, Comm. on Judiclary, Charles F. Ward, Jr., and Billy W. Crane, 8r., H.R. Rep. 1851, 87th Cong.,

2d Sess. 1 (1962); H. Comm. on Judiclary, Estate of Gregory J. Kessenich, H.R. Rep. No. 2261, 87th Cong.

2d Seas. lili{olao);.”}l Comm. on Judlel.:r';. Estate of Gregory J. Xeuenlcﬁ. Ill.tk. Rep. No. 6!3, thogz.: .

1st Boss. 4-8
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departments that many similar awards were made each year which
were taxed and that there were no special circumstances relating to
these petitions which incurred the sense of moral obligation on which
private legislation was normally based.!* .

Bills for the extension of the design patents of service organizations
did not, at their inception, conform to the requirement that some
inequitable legal burden has been placed upon the petitioner By the
United States, yet twelve of them have passed since 1969."® The
organizations in question were, for the most part, ’Frsnted design
patents for their emblems early in the 20th century,”™ and have had
their 14-year patent rights extended repeatedly. Int,erestingh{
aﬁ)pears that this recurrent renewal procedure is unnecessary. All
these organizations hold design patents which are statutorily defined as
‘“any new, onginal and ornamental design for an article of manu-
facture . , . .” ¥ It appears that the protection of insi%nia of this
type would be more appropriate under the trademark laws, since
trademarks, specifically “collective marks,” ' are normally used to
ensure exclusive rights in the names of fraternal organizations, etc. : 1

The term ‘“‘trade-mark” includes any word, name, symbol, or
device or any combination thereof adopted and used by a manu-
facturer or merchant to identify his goods and distinguish them
from those manufactured or sold by others.

The term “‘service mark” means & mark used in the sale or
advertising of services to identify the services of one person and
distinguish them from the services of others. Titles, character
names and other distinctive features of radio or television pro-
_grams may be registered as service marks notwithstanding that
thgly, or the programs, may advertise the goods of the sponsor.

he term “certification mark” means a mark used upon or in
connection with the products or services of one or more persons
other than the owner of the mark to certify regional or other
origin, material, mode of manufacture, quality, accuracy or
other characteristics of such goods or services or that the work
or labor on the goods or services was performed by members of
a union or other organization.

The term “collective mark” means a trade-mark or service
mark used by the members of a cooperative, an association or
other collective group or organization and includes marks used
to indicate membership in a union, an association or other
organization,'®

The parties currently holding these design patents would apparently
lose no rights if the patents were converted into trademarks by

12 H, Comm. on Judie Francis M. Rongalls and Gertrude 8. Rongalls, H.R. Rep. No. 1780, 00th
(i%r)., 2d Sess, (1068); H.I‘Crg!'nm. on Judlclar;.‘ Bert N. Adams and me‘:ﬁ Adams, 0ist Cong., ist Sess. 4

19 See, e.0., Pub. L. No. 83-213, 77 Stat. 421 (1963) (United thw\s of the Confederacy); Priv. L. No.
80-295, 70 Stat. 1070 (1063) (Massachusetts Department of the United American Veterans of the United States
of America, Inc.); Priv. L. No. 94-39, 90 8tat. 2071 (1976) (American Legion); Priv. L. No. 95-168, — Stat.
- (1079) (United Daughters of the Confederacy).

1M See, e.9., H, Comm. on Judiciary, Renewal of Patent Relating to Badge of the American Legion, H.R.
Res. No. 04-923, 94th Cong., 2d Bess, 1 $1976) ted In 1010).

14 See, e.9., H, Comm. on 3udlchr¥. “Design Patent of tha United Daughters of the Confederacy,” 95th
Cong., 1st &a 1 (1077) (renewed in 1926, 1041, 1063, and 1977).

e

s o "ffa*{“"{ D Dl D e Avtary. *Fomeeal ol Patant Relating to Badge of

X ¢.9., H. Comm, on Judiciary, n

the American lon,("wn’.n. liope No. 94-022, 94th Cong., 20 Sess. (1976) (protection of trademark law

more appropriate),

it
o
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means of private legislation. Indeed, such a measure would eliminate
the need to periodically approach Congress for renewal every fourteen
years; the trademark statutes protect exclusive rights to registered
trademarks in 20 year increments for so long as the registrant files
affidavits for continued use.!®

Organizations holding these patents ' could also be accorded the
“trademark” protection granted to some of the patriotic societies
chartered under title 36 of the United States Code. Several of these
groups already hold charters under title 36, but none of their charters
contain & provision grarting the “exclusive right to name, seals,
emblems, and badges.” For example, the pertinent provision of the
charter of the American Veterans of World War II reads, “The
corporation and its State, regional, and local subdivision shall have
the sole and exclusive right to have and use in caw out its purpose
the name AMVETS (American Veterans of World War II) and such
seals, emblems, and badges as the corporation maly lawfully adopt.”

Protection of this variety was recommended for the Daughters of
the American Revolution by the House Judiciary Committee in the
94th Congress upon the suggestion of the Department of Commerce,'®
but the bill did not pass. There is no indication that such protection
has been considered for the other relevant organizations, but the com-
mittee refused in both the 94th and 95th Congresses to convert
several of these design patents to trademarks, preferring to rely upon
the 50-year precedent for patent extensions for such organizations.'*
It appears, in light of the traditional function of private legislation
to honor the equitable and moral debts of the United States, that the
origin&l grant of such extensions by Congress may have been errone-
nous.

The final act which remains to be discussed did not meet this criteria
either. It directed the Commissioner of Patents to accept late payment
of the final fee on the patent application of a party who had given the
money to his attorney, but it was not tendered to the Patent Office due
to the subsequent mental collapse of the attorney.'® Although the
sympathy of the committee was stirred by the plight of the peti-
tioner,'” the wrong which he had suffered was not attributable to the
United States government and a legal remedy did exist in a mal-
practice action. Since it did not fulfill the essential requirements of the
appropriate circumstances for private legislation,** the Committee
may wish to give serious consideration to the question of whether it will
recommend such legislation in the future. Consideration of claims of
this variety may trigger a deluge of requests for Congress to resolve

%18 U.8.C. § 1058 (1976).
11 During the last 20 years, such extensions have been granted to the (1) American Legion, (3) American
Legion Augm ) Sons of the American Legion, (4) Lfmhuum Department of {ﬁ Unlto& American

(&)
Veterans of th.er{lnited States of America, Ino., (8) Daughters of the American Revolution, and (6) United

Daughters of the Conledoruz;
“’52 U.8.C. § 67p (1978), also, ¢.0., 38 U.8.C. § 780, 117 (1978
Nlu & . %omﬁi gnc udlci%y "Nu(tll&tal 8ociety of the Daughters of the American Revolution,” H.R. Rep.
0. 94-1280, ong. , R
W See, e.9., H. Cor?n’nﬁ. on Judiciary, “Renewal of Patent Relating to B,ge of the American on,”
H.R. Rep. 94-022, 94th Cong.. 2d Bass, 1 %970); H. Comm. on Judiclary, “Design Patents of the United
Daughters of the Conderacy,” H.R. Rep. No. 95-743, 95th Cong., st Sess. 1 (1977),

16 See supra notes 14-33 and aooom.?uglnz text,
1% H, Comm. on Jndlchrl. “‘For the Relief of Jack L. Good,” H.R, Rep. No. 814, 90th Cong., 1st Sess,
(l}%ﬂdwoomponyinc Priv. L. No, 90-21, 82 Stat. 1378 (1909),

18 Statutes of this varlety could be difficult to construs, as within the power of Congress to *
the debts of the United suynes.” U.8. Const., art. 1, § 8, which is the basis for {’0 0 Congressional powog. u’p

enact private legislation. United States v. Realty Co., 163 U.8, 427, 439-44 (1896).
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private difficulties in the many areas of Federal regulation, certainly
an enormous task. However, this act is the only one in current times
which seems to lack the element of equitable debt.!*®

CONCLUSION

The history of private patent legislation predates the American
republic. From their inception in this country, these statues conformec
to the historical purpose of private laws—to resolve wrongs committed
by the government which were too particularized to fall within the
scope of general legislation. There was a period in the mid-19th century
when the Congress attempted to assure adequate compensation to
every inventor with the device of private legislation, but the concept
of guaranteed income proved to be too time-consuming and open to
frivolous claims, In more recent years, two classes of private patent
bills have been popular—design patent extensions for service societies
and compensation to inventors who are officers or employees of the
United States—which could be addressed by one-time or general
legislation. Throuﬁhout their history, however, the common thread
which runs through most private patent bills is the desire to ensure the
relief of a private party who can legitimately claim that his or her
interests have been impaired by an act or omission of the United

States.

14 Arguably. the long history of design patents for certain o sations has given these o tations the
expecm t{nt protzguonw boeontlnlt,.l‘od. ool ¢ ol



