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On Petition

Wei der Health and Fitness has petitioned the Conm ssioner to cance
the above identified registration as inadvertently issued, and to
restore jurisdiction to the Examining Attorney to consider an anendnent
del eting the disclainer of the term FAT BURNERS. Tradermark Rul e
2.146(a)(3) provides authority for the requested review

FACTS

Petitioner filed the application on Septenber 13, 1993. On Decenber
15, 1993, the Exanmining Attorney issued an Office Action requiring a
di scl ai mer of the term FAT BURNERS. Petitioner filed a response
traversing the disclainer requirenent on June 14, 1994. On July 25,
1994, the Exam ning Attorney nmade the requirenment final. Petitioner
submtted the required disclaimer on August 1, 1994, and the mark was
publ i shed for opposition on Novenber 15, 1994. On June 1, 1995,
Petitioner filed an anmendnent appointing a new attorney, and requesting
wi t hdrawal of the disclainmer. The mark registered on August 1, 1995,
before the proposed anendnent was associated with the file. This
petition foll owed.

DECI SI ON



Under Section 12 of the Trademark Act, 15 U.S.C. § 1062, and
Trademark Rule 2.65(a), 37 CF.R 8 2.65(a), an applicant nust respond
to an O fice Action within six nonths of the mailing date in order to
avoi d abandonnent. After a final O fice Action, the only response which
an applicant may make as a matter of right is an appeal, a petition if
permtted by Rule 2.63(b), or conpliance with any outstanding
requi renent. Trademark Rule 2.64(a), 37 CF.R §8 2.64(a).

Under Trademark Rule 2.64(b), 37 CF.R § 2.64(b), an applicant may
request an Examining Attorney to reconsider a final Ofice Action
within 6 nmonths fromthe date of mmiling. However, reconsideration is
not a matter of right, and the filing of a request for reconsideration
does not extend the tine for appeal. TMEP 8 8§ 1105.04(f) and 1110.

In this case, the disclainmer requirement was nmade final on July 25,
1994. Petitioner then had 6 nonths in which to either (1) conply with
the requirenment, or (2) appeal the requirenment to the Trademark Tria
and Appeal Board. Petitioner also had the option of requesting
reconsi deration within 6 nonths of the mailing date of the fina
action; however, if such a request had been filed and denied by the
Exami ni ng Attorney, and no notice of appeal had been filed, the
application woul d have been abandoned.

*2 Pursuant to 35 US.C. 8 6 and 37 CF.R § 2.146(a)(3), the
Conmi ssi oner may i nvoke supervisory authority in appropriate
ci rcunst ances. However, since the deadline for contesting the
di scl ai mer requirenent expired on January 25, 1995, the Comnri ssioner
wi |l not cancel the registration and restore jurisdiction to the
Exami ning Attorney to consider the amendment filed June 1, 1995.

The petition is denied.
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