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United States District Court,
C.D. California, Western Division.
Lawrence I. WECHSLER,
Plaintiff.
v.
MACKE INTERNATIONAL TRADE, INC., Anthony O'Rourke and Petsmart, Inc,
Defendants.
No. CV 00-00296 CAS(BQRx)
Oct. 30, 2001.

Alex P. Zarcone, Oliva and Associates, Bryan D. Sampson, Sampson and Associates, San Diego, CA,
Edward G. Poplawski, Sidley Austin, Guy R. Bayley, Guy R. Bayley Law Offices, Los Angeles, CA, Irfan
A. Lateef, Paul N. Conover, Thomas F. Smegal, Jr., Knobbe Martens Olson and Bear, Irvine, CA, Karen
Ann Batcher, Batcher Zarcone and Baker, Bonita, CA, Robert E. Wechsler, Wechsler & Wechsler, Great
Neck, NY, for Plaintiff.
Richard S. Luskin, Richard S. Luskin Law Offices, Malibu, CA, Richard E. Lyon, Jr., Holland & Knight,
Los Angeles, CA, for Defendants.
ORDER CONSTRUING ADDITIONAL PORTIONS OF CLAIMS 1 AND 18
CHRISTINA A. SNYDER, District Judge.
On August 20, 2001, the Court filed its Order Construing Patent ("the Order"). Thereafter, the parties
requested that the Court construe certain portions of claims 1 and 18 that the Court had failed to construe in
the Order. The portions of claims 1 and 18 of U.S. Patent No. 5,636,592 ("the '592 Patent") that were not
construed by the Order are:
Claim 1, lines 5 and 11-13 (ORDER, page 2, lines 6 and 12-14) ('592 Patent, col. 12, lines 39 and 46-48):
"means ... so that if a transfer of feed material from the reservoir to the pooling space be effected to pool
feed material in the trough, ..."
Claim 18, lines 15-17 (ORDER, page 4, lines 18-20) ('592 Patent, Col. 14, lines 54-56):
"means for directing an induced flow of said contents from said reservoir into said pooling space when in
said second mounted position."
As to claim 1, plaintiff contends:
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The language of claim 1 which reads "so that if a transfer of feed material from the reservoir be effected to
pool feed material in the trough" is in the nature of a whereby clause, i.e., stating a prospective function
which occurs naturally when the claimed combination is used at some future date. It is clear from a reading
of this phrase, that such language merely indicates a functional attribute inherent of the claimed subject
matter, and is not for purposes of claiming an addition, and unnecessary, structural element.
Plaintiff asserts that neither this claim nor claim 18 recites a "valve means" element as does claim 15,
because the claims do not require a valve or "transfer-effecting structure."
Defendants assert that while claim 1 does not recite a transfer-effecting mechanism, a feed transfer-effecting
mechanism is an essential component of the feeding device. Defendants argue that to find otherwise would
render claim 1 invalid under 35 U.S.C. s. 112, para. 1; therefore, for claim 1 to be valid, it must be
construed to further specify a "transfer-effecting" function such that the limitation in claim 1 corresponds to
the two structures for effecting transfer of feed set forth in the specification.
As to claim 18, defendants concede that it defines the valve structure of the device in different means-plusfunction terms under s. 112, para. 6 than claims 5 and 15. Nonetheless, defendants argue that the valve
structure disclosed in the specifications of the '592 Patent provide the only proper basis for claim
construction. Defendants urge that the terms "directing" and "an induced flow of said contents" both
comprise functions required by the claim.
The Court agrees with defendants' analysis because it finds that a feed transfer-effecting mechanism is an
essential component of the feeding device which, for the reasons set forth in the Order must be limited by
the configurations disclosed in the specifications. Thus the Court finds that "means ... so that if a transfer of
feed material [water] from the reservoir to the pooling space be effected to pool feed material in the trough"
should be construed as follows:
(1) by reference to the two embodiments of Figs. 1a-3b and Figs. 10a-11b, respectively, as valve 4 or 54
having a nozzle portion 4a opening and closing passages 12a on a hollow shaft 5a on the cap portion 5 of
coupling assembly 1 by sliding the valve 4 forward and back on shaft 5a (the valve 54 of Figs. 10a-11b also
includes a pool feeding tube); and
(2) by reference to the embodiment of Figs. 4a-7c, as a rotational stop cock valve 24 having a cylindrical
valve member 24b rotatably mounted in a valve body 24a that has a valve bore 32a therethrough so that a
bore 32b in the valve member 24b is aligned with the bore 32a to open valve 24 and misaligned with bore
32a to close valve 24 by rotating valve member 24b relative to valve body 24a;
where by a valve structure is selectively operable by hand from a closed condition in a FIRST MOUNTED
POSITION FN1 to an open condition when the reservoir is in ANOTHER MOUNTED POSITION, for the
flow of water TO BE EFFECTED FROM THE RESERVOIR TO THE POOLING SPACE.
FN1. Words that appear in all capital letter format are set forth in that manner in defendants' proposed
claims construction.
As to claim 18, defendants contend that it should be construed as follows:
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Claim 18: MEANS FOR DIRECTING AN INDUCED FLOW OF SAID CONTENTS [water] FROM
SAID RESERVOIR INTO SAID POOLING SPACE WHEN IN SAID SECOND POSITION is construed;
(1) by reference to the two embodiments of Figs. 1a-3b and Figs. 10a-11b, respectively, as valve 4 or 54
having a nozzle portion 4a opening and closing passages 12a on a hollow shaft 5a on the cap portion 5 of
coupling assembly 1 by sliding the valve 4 forward and back on shaft 5a (the valve 54 of Figs. 10a-11b
includes a pool feeding tube 56); and
(2) by reference to the embodiment of Figs. 4a-7c, as a rotational stop cock valve 24 having a cylindrical
valve member 24b rotatably mounted in a valve body 24a that has a valve bore 32a therethrough so that a
bore 32b in the valve member 24b is aligned with the bore 32a to pen valve 24 and misaligned with bore
32a to close valve 24 by rotating valve member 24b relative to valve body 24a;
whereby there is a mechanical structure selectively movable by hand between (1) an open condition that
causes the free flow of water that is above the VALVE MEANS from the reservoir into the trough and (2) a
closed condition that prevents any flow of water from the reservoir.
For the reasons set forth with regard to that portion of claim 1, construed above, the Court finds that
defendants' above-quoted construction regarding claim 18 is also correct.
IT IS SO ORDERED.
C.D.Cal.,2001.
Wechsler v. Macke Intern. Trade, Inc.
Produced by Sans Paper, LLC.
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