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CASENO. 96—3924 CIV-LENARD
Defendants National Geographic Society, National Geographic Enterprises, Inc.,}

and Mindscape, Inc.,? by their attomeys Weil, Gotshal & Manges LLP, respectfully submit this
memorandum of law in opposition to Plaintiffs’ Motion For Permanent Injunctive Relief,
INTRODUCTION
Plaintiffs’ motion should be denied.® The Eleventh Circuit’s opinion specifically

*urges” this Court to seek alternatives to permanent injunctive relief, such as “mandatory license

" fees,” reco gnizing that injunctive relief is particularly inappropriate in this case. Greenberg v.

National Gcogaghié Society, 244 F.3d 1267, 1276 (11th Cir. March 22, 2001), cert. denied, 122
S. Ct. 347,151 L. Ed. 2d 262 (Oct, 9, 2001}, Moreover, an award of injunctive relief, an
equitable remedy, would be highly inequitable here because, although the Eleventh Circuit found
Defendants liable for copyright infringement, the Society never had the opportunity to assert its
contractual right to include Greénberg’s photographs in “The Complete National Geographic”
{the “CNG"). The entry of permanent injunctive relief is also especially inappropriate because
Plaintiffs are not irreparably harmed since they have an adequate remedy at law. Théy are
secking statutory damages, and armong the factors to be considered in setting statutory damages
is Plaintiffs’ lost licensing fees. Thﬁs, the award of statutory damages is, in effect, a mandatory

licensing fee - the very alternative suggested by the Eleventh Circuit. In addition, the harm that

! National Geographic Enterprises is incorporated under the name National Geographic
Holdings, Inc. (“Holdings™).

? Mindscape, Inc. has been dissolved and no longer exists. Its interests are now being
represented in this lawsuit by its former parent corporation, GTE/Wizard LLC.

? Plaintiffs’ motion and this opposition are filed pursuant to Judge Lenard’s Order of Reference
dated November 13, 2001, attached as Exhibit A to the Declaration of Naomi Jane Gray filed
herewith, Judge Lenard's Order of Magistrate Reassignment dated Apri} S, 2002, attached as
Exhibit B to the Declaration of Naomi Jane Gray filed herewith, and Magistrate Rule 1(d) of the
Local Rules For the Southern District of Florida, pursuant to which this Court may submit a
report and recommendation to Judge Lenard regarding disposition of pre-trial motions for
permanent injunctive relief. Local Magistrate Rule For the S.D. Fla, 1(d).

-
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CASE NO. 96-3924 CIV-LENARD

would be suffered by Defendants should an'injunc_tion issue far outweighs any harm to Plaintiffs
by the continued inclusion of Greenberg’s photographs in the CNG. The injunctive relief
Plaintiffs seck would require the Society to remove the product, of which Plaintiffs' works are
only a small part, from the markei — a result which would have si gnificant financial
consequences. Plaintiffs, on the other hand, who will receive a statutory damages award, will
suffer no harm. Finally, the Eleventh Circuit oﬁinion urged this Court to consider altematives ta
injunctive relief because it recognized the value to the public of the CNG. Greenberg, 244 F.3d
at 1276,

Moreover, Plaintiffs come to this Court to seek injunctive relief with unclean
hands. Jerry Greenberg has acknowledged in writing that the Society has a right to include his
images in the Society’s publications such as the CNG as provided in the conteacts. (Exh. 4).
And, Plaintiffs are also guilty of1aches. While Plaintiffs requested injunctive relief in the
complaint, they did not move for injunctive relief when the case was before Judge Lenard prior
to Plaintiffs’ appeal to the E]eventh'Circuit, and waited over a year and ﬁ half since the Eleventh
Circuit’s opinion to file their motion for permanent injunctive relief — a delay which shows that
Plaintiffs have not suffered irreparable injury as z result of continued inclusion of Greenberg’s
photographs‘ in the CNG.

. _ ARGUMENT

To obtain iﬁjuncﬁve relief in the Eleventh Circuit, a movant mist show: {1} likely
or actual success on the .xi']pﬁts of his claim; (2) irreparable injury unless the injunction issues; (&)}
that the threatened injury to the movant outweighs whatever damage the proposed injunction
may cause the op‘posirf;g party; and (4) that the injunbtion, if issued, would not be adverse to the

&
public interest. Zardyi-Quintana v. Richard, 768 F.2d 1213, 1216 (11th Cir. 1985); Sierra Club
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v. ILS. Ammy Cormps of Engineers, 935 F, Supp. 1556, 1570 (S.D.Ala. 1996) (standard for

permanent injunctios: and preliminary injunction essentially the same except for requirement of

actual success on merits as opposed to iikely success on merits); accord In re Griner, 240 B.R.

432, 434 (8.D. Ala. 1999). An injunetion is a *“harsh and drastic” discretionary remedy and is
never an absolute right; the movant must carry the burden as to the four prerequisites. Zardui-

Quintana, 768 F.2d at 1216; Abend v. MCA, Inc., 863 F.2d 1465, 1479 (Sth Cir. 1988), aff’d

sub nom., Stewart v. Abend, 495 U.S. 207, 110 8. Ct.'1750, 109 L. Ed. 2d 184 (1990). While
Plaintiffs have succeeded on their claim for copyright infringement, they have met none of the
other prerequisites for injunctive relief, come to this court to seek injunctive relief with unclean

hands and are guilty of laches.

A, PLAINTIFFS HAVE NOT SHOWN ACTUAL SUCCESS ON THE
MERITS BECAUSE THE SOCIETY HAS A RIGHT TO INCLUDE
GREENBERG’S FHOTOGRAPHS IN THE CNG AS A MATTER OF
CONTRACT LAW,

Piaintiffs have not shown actual success on the merits in this case because the
Society has a right to include Greenberg’s photographs in the CNG as a matter of contract law.
As Plaintiffs’lpapers make clear, all the Eleventh Circuit held was that Defendants were liable
for copyright infringement. (P1. Mem. at 3). The Court never considere;i, much less decided,
Defendants’ contractual claims.

The respective rights of the Society and Jerry Greenberg are governed not only by
the copyright law, but by the agreements pursuant to which Greenberg’s photographs were
published in the National Geographic Magazine (thc; “Magazine™). (Seee.g. Exhs, 1, 2). Based .
on those contracts, Defendants had the right to publish Greenberg’s photographs in the Magazine

and have a contractual right te include them in the CNG. The Eleventh Circuit was not presented
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CASE NOQ. 96-3924 CIV-LENARD

with this issue, and thus did not reach it, not has this Court decided the issue. The Plaintiffs are
therefore asking this Court to award extraordinary relief when the Society has never had the
opportunity to establish that Greenberg’s contracts, as he acknowledged in 2 letter he wrote to
the Society when he requested reassignment of this copyright, allow the Society to republish his
photographs.

-The plain language of the Society’s contracts with Greenberg give it the right to
include Greenberg’s works in the CNG. For example, the agreement for the “Buck Island” story
pravides that, “{a]s agreed, the National Geographic Society will retain those photographs from
this assignment that are published in the magazine for all other publications and purposes related:
to the Society’s objectives. No additional payment for reuse of these pictures will be made.”
(Exh. 1). The agreement for the “Key Largo™ story provides that, “fa]ll pictures used in the story
plus a few file selects would become the property of the National Geographié Magazine. After
publication in the Magazine all rights on those pictures not held by us would be yours to sell.”
(Exh. 2). A letter enclosing payment for Greenberg’s work on the “Key Largq" story and
reimbursement for expenses incured clearty states that Greenberg was being paid “for the
pictures used in the Magazine, for the Society’s publications, and for other purposes related to its
objectives..‘." (Exh. 3).

- In a November 15, 1985 letter to the Society, in which he requested that he: be
assigned the copyright in his photographs, Greenberg himself acknowledged that the assignment
of copyright would not affect the Society’s right to use the photographs since that would be
governed by the agreements, stating, “[t]his re-assignment would have no effect on the Society’s
reuse of this material as this provision was covered in the uﬁginal wntﬁcts for each

assignment.” (Exh. 4). Therefore, the assertion in Plaintiffs’ motion that the Society has no
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authority to use Greenberg’s photographs is flatly contradicted by Jerry Greenberg's own words.
(P1. Mem, at 5).

Plaintiffs’ request highlights the inequity of Defendants’ inability to assert its
contractual defenses. As Plaintiffs’ papers make .clear, all the Eleventh Circuit held was that
Defendants were liable for copyright infringement under § 201(c) of the Copytight Act of 1976.
The Court never considered, much less decided, Defendants® contractual claims.

Thus, at the very least, this Court should deny Piaintiffs’ request for injunctive
relief. We also request that the Court reconsider its prior decision to prec]tidc Defendants from
relying on contractual defenses which would preclude a finding of liability.

B. PLAINTIFFS HAVE NOT SHOWN IRREPARABLE INJURY AND HAVE
AN ADEQUATE REMEDY AT LAW, :

-

The Eleventh Circuit remanded this action to this Court for a determination of
damages “as well as any injunctive relief that may be appropriate.” Greenberg, 244 F.3d at
1276. In its opinion, the- Eleventh Circuit stated that, “[i]n assessing the appropriateness of any
injunctive relief, we urge the court to consider alternatives, such as mandatory license fees, in
liew of forec]c;sing the public’s computer-aided access to this educational and entertaining work.”
1d. (emphases added). Thus, the court implicitly realized, as have many other courts, that in
ccrta-in circumstances mandatory or compulsory licenses fully compensate Plaintiffs for
copyright infringement without the need to resoﬁ to injunctive relief. Sony Corp. of Am. v.
Universal City Studios, Inc,, 464 U.S. 417, 494, 104 S. Ct, 774, 815, 78 L. Ed. 2d 574 (1984);
Universal City Studjos, Inc. v. Sony Corp. of Am., 6'59‘F.2d 963, 976 n.18 (9th Cir. 1981), rev’d
on other grounds, 464 U.S. 417, 104 S. Ct. 774, 78 L. Ed. 2d 574 (1984); see also Camphell v.
Acuff-Rose Musie, Inc., 510 U.8. 569 n.10, 114 8. Ct. 1164 n.10, 127 L. Ed. 2d 500 (1994);

-
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CASE NO. 96-3924 CIV-LENARD .
Abend v, MCA, Inc,, 863 F.2d 1465, 1479 (9th Cir. 1988), aff’d sub nom., Stewart v. Abend,

495 1U.8. 207, 110 8. Ct. 1750, 109 L. Ed. 2d 184 (1990). This is such a case.

While correctly pointing out that permanent injunctions are often appropriate in
cases where liability for infringement has been determined, (P1. Mem. at 4), Plaintiffs ignore the
Eleventh Circuit’s guidance and other cases in which courts have found damages in the form of
mandatory licensing fees or compulsory licenses to be ;'nore appropriate than infunctive relief.
See Universat City Studios, Inc. v. Sony Corp. of Am., 6_59 F.2d 963,976 n.18 (9th Cir. 1981),

rev’d on other grounds, 464 U.S. 417, 104 8. Ct. 774, 78 L. Bd. 2d 574 {1984); Abend v. MCA,

Inc., 863 F.2d 1465, 1479 (9th Cir. 1988). The statutory damages award that Plaintiifs seek is
tantamount to the “n'Ea.ndatory license fee” specificatly mentioned in the Eleventh Circuit’s
opinion since one of the factors to be taken into account in the caiculation of statutory damages
is the flaintitfs’ lost revenue. Thus, such licensing revenue, if any, will be recovered by
Plaintiffs, thereby fully satisfying the “urgings” of the Eleventh Cireuit and giving Plaintiffs an
adequate remedy at law.

Moreover, Plaintiffs’ papers point to no irreparable injury and are completely
devoid of any suggestion that Plaintiffs could not be fully compensated by an award of statutory
damages —including a mandatory licensing fee for future sales of the CNG. Indeed, the
significant delay in seeking injunctive relief - five years from the commenc.-;ement of the
litigation and one and one half years after the Eleventh Circuit opinion — makes it quite clear that

Plaintiffs have not suffered irreparabie harm.
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C: THE DAMAGE WHICH THE PROPOSED INJUNCTION WOULD
CAUSE DEFENDANTS FAR OUTWEIGHS THE THREATENED INJURY
TO PLAINTIFFS.

The damages to Defendants should an injunction issue would far outweigh any
threatened injury to Plaintiffs. Entry of an injunction preveminlg “further use...[including].. .
copying, distﬁl:'tulion and sale in any format,” (Pl. Mem. at 5}, would have significant economic
consequences for Defendants. Defendants could not ship additional cc;pies_ of the CNG and the
current iteration of the CNG would have to be pulled from the shelves of National Geographic’s
store. And, at the present time, there are 10,539 copigs of CNG in inventory, none of which
could be shipped {Declaration of Terrie Clifford (“Clifford Decl.”) at § 7). Nor, as a prattical

matter, could the Society manufacture any additional copies. The CNG is produced from a “gold

-

_ master.” (Id, at Y 3). The “go]d'master" for the current iteration of the CNG was produced in

October 2002, (Id. at Y 5). Copies are made from the “gold master” and are then packed,
shipped and placed in the marketplace. (Id. at § 4). Thus, at this time, The Society could not
black-out Greenberg’s images unless it created a new “gold master” at a cost of $12,3204 (Id, at
9 10). Moreaver, because it is more economical to manufacture product for the quarter at oncé,
and because the p'mjected sales for a single quarter is approximately 70,000 units, if an

injunction were to issue at the end of a production cycle but prior to shipping, the value of

4 In addition, the delay in fulfilling orders based on the need to recast the gold master would have
significant negative impact on the relationship with retailers and the ability to place the CNG
product in stores in the future. (Clifford Decl. at § 10). While a DVD-ROM version of the CNG
is not currently being produced or distributed, Holdings would like to consider manufacturing a
DVD-ROM in 2003. (Id. at ] 13). If it were to be produced, there also would be an additional
cost associated with editing the DVD version to exclude Greenberg’s _pho:‘ographs. (Id. at 7 13).

-
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CASE NO. 96-3924 CIV-LENARD
inventory which waould have to be destroyed is likely to be approximately $1,260,000. (Id. at

19.
These significant economic consequences make clear that injunctive relief is not

appropriate. Abend, 863 F.2d at 1479 (injunction inappropriate because film resulted from

collaborative effort of many contributors other than author of underlying story; “injunction
would also effectively foreclose defendants from enjoying legitimate profits derived from the
exploitation of the ‘new matter’ comprising the derivative work which is given express copyright
protection by section 7 of the 1909 Act.”). As Plaintiffs themselves peint out, injunctive relief

must be narowly tailored. (Pl Mem. at 4); see & Cumulus Media, Inc. v, Clear Channel

Communications. Inc., 304 F.3d 1167, 1178 (11th Cir. 2002); Valley v, Rapides Parish School

Board, 646 F.2d 925, 942 (5th Cir. May 18, 1981). As Plaintiffs also correctly point out,
injunctive relief is more appropriate where “the infringing portion of defendant's work can be
removed, without destroying the usefulness of the remainder of the work.” (PL Mem., at 4)

(citing Breffort v. ] Had A Ball Co., 271 F. Supp. 623 (S.D.N.Y. 1967); sce also Abend, 863

F.2d at 1479 (“Since defendants could not possibly separate out the ‘new matter’ from the
underlying work, their right to enjoy the renewal copyright in the derivarive work would be
rendered mg:a.ning'less by the grant of an injunction.”} (emphasis in original)_; New Era
Publications Int’] v. Henrv Hold and Co., Inc., 873 F.2d 576, 584 (24 Cir, 1989) (permanent
injunction would result in total destruction of work because it would not be economically

feasibie to reprint book afler deleling infringing material).

.
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Thus, the harm to Defendants as outlined above far outweighs any harm to the

Plainiffs of inciusion of their photographs in the CNG.*

D.  THE ELEVENTH CIRCUIT RECOGNIZED THAT PERMANENT
INJUNCTIVE RELIEF IN THIS CASE WOULD NOT BE IN THE
PUBLIC INTEREST.

In its opinion, the Eleventh Circuit stated: “[iJn assessing the appropriateriess of
any injunctive relief, we urge the court to consider altematives, such as mandatory license fees,
in fieu of foreclosing the public ‘s computer-aided access to this educational and entertaining
work.” Greenbere, 244 F.3d at 1276 (emphasis added). Thus, the Court explicitly recognized
that enjoining future distribution of CNG would be inimical to the public interest.

The Eleventh’s Circuit’s urging to consider alternatives to injunctive relief is in
keeping with the refusal of other courts to enter injunctions in cases w-hcre doing so would
preclude the public from gaining access to certain important works. Abend, 863 F.2d at 1479
(injunction inappropriate because “injunction could cause public injury by denying the public the
opportunity to view a classic film for many years to come.™); sgg New York Times Co., Ine. v.
Tagini, 533 U.S. 483, 504-05, 121 §. Ct, 2381, 2392 (Court dismissed publishers” warning that
ruling for authors in that case would have “devastating” consequences because it would punch
“gaping ho;es in the electronic record of history” by noting that “it hardly follows from today’s

decision that an injunction against the inclusion of these Articles in the Databases...must issue”

and that licensing based altematives are available) {citing Cam& B ‘]'l.v. Acuff-Ros;_: Music, Inc.,

510 U.S. 569, 578 n. 10, 114 8. Ct. 1164 (1994) (gaals of copyright faw are “not always best

served by automaticaily granting injunctive relief”); 3 Melville and David Nimmer, Nimmer on

% In fact, Plaintiffs point to no such harm in their moving papers, stating only that an injunction is
proper because it, “would not work a severe hardship on the defendants.” (PL. Mem. at 5).
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CASE NO. 95-3924 CIV-LENARD
Copyright § 14.06[B] at 14-55 (1988) (“[Wlhere great public injury would be worked by an

injunction, the courts might, . .award damages or a continuing royalty instead of an injunction in
such special circumstances.”). Plainly, the Eleventh Circuit realized that this was such a case

when it specifically urged this Court to consider alternatives to an injunction.

E. PLAINTIFFS COME TO SEEK INJUNCTIVE RELIEF WITH UNCLEAN
HANDS.

1t is beyond dispute that injunctive relief is equitable and that a plaintiff secking
such relief must come with clean hands. Carmen v. Fox Film Corp,, 269 F. 928, 931-32 (2d Cir.

1920); 11 A Wright, Miller & Kane, Federal Practice and Procedure, Civ. 2d § 2946 at 108 (“he

who comes into equity must enter with clean hands”). Here, injunctive relief is not equitable and -

Plaintiffs do not have clean hands.®

As discussed ,sup;a, the respective rights of the Society and Jerry Greenberg are
governed not only by the copyright law, but by the agreements pursuant to which Greenberg’s
photographs were published in the Magazine. Greenberg acknowledgcci that his contracts allow
the Society 10 republish his photographs in a letter he wrote to the Society when he requested
reassignment.of this copyright in his photographs. (Exh. 4). Having acknowledged the Society’s
right to republish his material in accordance with the agreements, he cannot now claim to be

entitled to injunctive relief. That is the essence of unclean hands.

&

* As demonstrated infra, Defendants satisfy the Eleventh Circuit’s requirements for invoking
unclean hands defense because: (1) they can demonstrate that the Plaintiffs’ wrongdoing —
seeking injunctive relief with the knowledge that Defendants have a contractual right to include
Greenberg's photographs in the CNG — is directly related to the claim against which the laches
defense is asserted; and (2) Defendants have been injured by Plaintiffs’ conduct. Monsanto Co.
v. Campuzano, 206 F. Supp. 2d 1252, 1263 (5.D. Fla. May 2, 2002).
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F. GREENEBERG IS GUILTY OF LACHES.

Plaintiffs’ request fc:;r permanent injunctive reliéf should also be denied because
Plaintiffs are guilty of laches. Saxlehner v. Eisner & Mendelson Co., 179 U.S. 19 {1900) (a
plaintiff who is guilty of laches will be denied injunctive relief); Sierra Club v. U.S. Armx Corps
of Engineers, 295 F.3d 1209, 1218-19 (11th Cir. 2002); see also 11A Wright, Miller & Kane,
Federal Practice and Procedure, Civ. 2d § 2946 at 113-14. Plaintiffs filed their motion for
permarent injunctive relief on November 4, 2002, more than five years after filing the complaint
and one and one half years after the 11th Circuit issued its opinion on March 22, 2001. If
Plaintiffs sincerely believed that the continued inclusion of Greenberg’s photographs in the CNG
would cause injuries for which there is no adequate remedy at law, they certainly would have
filed their motion for injunctive relief shortly after filing their complaint, with.in the context of
Judge Lenard’s initial considem:ion of Defendants’ motion to dismiss which she granted as a

summary judgment, or at least as soon as they learned of the Eleventh Circuit decision.

Greenberg v. National Geographic Society, 1999 WL 737896 (S.D. Fla. 1999) rev’d by

Greenberg v. National Geographic Society, 244 F.3d 1267 (11th Cir. March 22, 2001), cert.
denied, 122 S. Ct. 347,.151 L. Ed. 2d 262 (Oct. 9, 2001); (Plaintiff's Mem. at 2);' see also
Bimbaum, 546 F..Supp. at 1367-68 (movants for preliminary injunction guilty of laches because
they’\';laiied four months after they learned of adverse administration hearing decision and

therefore the “unexplained lapse of time fosters significant doubt that any irreparable injury will

oceur here.™).

7 At the very least, they could have filed it when the United States Supreme Court denied
Defendants’ petition for certiorari on Qctober 9, 2001, still more than a year ago. National
Geographic Society v. Greenberg, 122 S. Ct. 347, 151 L. Ed. 2d 262 {Oct. 9 2001).

-
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During the Plaintiffs’ significant delay, the Society’s distributor has continued

producing copies of the CNG.? Many of those copies currently in inventory, including the

10,539 copies currently in inventory, would have to be des&oyed. (1d. at§ 7).% Had Plaintiff-'s By:
acted expeditiously, the Society would not be faced with such a significant economic loss, New_

Era Publications, 873 F.2d at 584 (court denjed permanent injunctive relief on laches grounds

because the fact that Plaintiff waited to apply for a TRO until after 12,000 copies of book there at

issue had been printed, packed and shipped and 2 second print run was planned would have

catastrophic economic consequences); Kay v. Austin, 621 F.2d 809, 813 (6th Cir. 1980)

{candidate for president barred by laches from obtaining injunction requiring that his name be

placed on presidential primary ballot where candidate did not inquire whether name had been

placed on ballot until nearly two weeks afler he knew choice of candidates had been made and

state had spent $200-300,000 on*election preparations). - "

CONCLUSION

For the foregoing reasons, Defendanis respectfully request that the Court deny

Plaintiffs’ motion for permanent injunctive refief.

and”
| Terrence B. Adamson, Esq.
| Executive Vice President
¢+ National Geographic Society
1145 17th Street, N.W. 20036-4688

A Of Counsel

§ Sales of the CNG are approximately 70,000 units per quarter. (Clifford Decl. at §9).

® Moreover, there would be costs associated with removing Greenberg’s photographs from the
next iteration of the CNG. (Clifford Decl. at ] 12).

i
i
i
i
i
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WASHINGTON.D. G 20036

. GILBERT M, GROSYENOR
~ Vice PHIB0Eat ave
’ Asspciare Eprron

Mr, Jerry Greenberg
6840 5. W. 92nd Streel
Miami, Florida 33156

This is to confirm your assignment to do a story on the Buck Island
Reef National Monument for publication in the National Geographic
magazine.

As Mr. Garretl outlined in his letter of June 30, we want a 12-16 page
picture essay with text blocks to accompany the photographs, We will - -
pay you $3, 500 for publishable pictures and text information., If for any
reason the story is unacceptable we will guarantee payment in the amount
of $1, 500 for this work. In addition, we will pay expenses involved with .
this assignment including transportation to and from St. Croix and your -
home. Enclosed is an expense advance in the amount of $1, 000 which

you and Mrs. Greenberg may use for your planned trip to the park at

the end of this month to make contacts and do preliminary photography

and research, You will be expected to account for these funds in the
enclosed expense account booklets. If needed, additional expense money
will be made available for the major part of the assignment which you

will undertake next summer.

As agrbed, the National Geographic Society will retain these photographs .
from this assignment that are published in the magazine for all other
publications and purposes related to the Society's objectives. No addi- -’
tional payment for reuse of these pictures will be made. Also, we will ..
retain-one-time publication rights to those pictures published in the
article which were picked from your files and not produced while on this
assignment for the Society. :

We will send you film and process it here. Please advise Mr. Gilka the
types and quantity of filmm needed. Shipping cartons and caption booklets
will be sent with the film. Should you need.to borrow any equipment for

use on th:s asmgnment I'm sure tlun can be worked out’ vnth Mr. G:lka. .

SV




Me, Jerry Greenbery

F‘ngg 2 -

For the record, it should be understood that the Society cannot be
responsible for your safety or for the safety of anyone working with you
on this assignment. Please sign the copy of this letter that we enclose
and return it to me.

As soon as we receive any material from the Department of the Interior
for your use on this assignment we will forward it to you.

We offer our very best wishes for a successful assignment and look
forward to the publication of your story in the National Geographic
7. magagzine. ' ’

Best regards,

Gilbert M. Grosvenor
Vice President and Associate Editor

Enclosures

<
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Hr. Jerry Croanbarg
€340 8. ‘... 9Znd Streat
Hirod £5, Florida

By wov yeu Jnow tho roed peuws that t‘.m TFaiter hes aprroved the-
sosimsrzsnt on Eny Largo for you. I have rocelved yowr list of expencos ond
gont ovsr ihsa, In view of 1k uwivcesl rrobless of working undaruater I
feol this ie rensonable ovon thou‘,ﬁ it c28s wp to over h\::ur.,-o dollar
. day- . .

Ve vill pey e prenivm of deutle the rerrsl rage rate baeause of °
tho difficuity or the Job. TEis wsild evowmt to £200.00 = Fago or {100.00
pinicen por picturo vwxed in color, Cc::::.c;crin" & pipimira size of & coler

Ieges vo world pusrantce yau §2,€90.00 to Jeb. I uzuld eniipato that
& cucczosful Job would occupy no lecs 't..,nn 16 color yazes, exd es high os

- ' 211 pic tures - ussd dn the siovy plus o few fer_ file £oloeta vould \
becoms 1.'"9 Progerty of 186 iliedd) Coorrdphic Yageadne T AMEr Tublcatica
T Tie Frzzoine a1 rirrhua on thoss piciures not hold by us would te yours
to rall. .

4

——— Insofor g8 Thy Sccloly 1s concormed, you vlll urdertals this
o essigr=ent as ¢ fres lance ezont end irdepsndent centroctor, and mot in onyr

gcnso of ko wvord £9 o porscn exployed by itho Soclety, diroctly 'o:'-'ixiair;,ctly.‘
Furtkr, ecesptonce of Ifinanclal end otheor conslderaticns outlined in tria. .
Yotter £b21)- constituto ta obsoluto rolcass to tho Iational Czogrcophic Sacio ty

of 01l rosponsihility for porsomal mgu-v, ardfor desth, which ray ariss cut
. of or raauit Ar:n this &g si-:\_ant ' '

.
o

Enclo..:::l is e cha"' for 21, 500. 00 20 £n edvence towerds erncosas Sl
©n the tosizozent. Plesso keep rocerds fer owr Auditis nz Divisicn. Tho ' B
enclossd d2ily cxromes clips ard used by the steff, sxd ¢o havo the sdvantare -
of providir; a ryoien. "Uzd thow I you 1ikae. As this rorsy is uw-e=3 notify

vy and wo LIl txy o guons how ruch povrg i ooy will ba n2sded within roasen

to yraducs & tep etlory. I Fw;}u iy q-.:cadcna on larga expensoa thad you
: 115 2P chindd.

gro In de U 2toud ¢zll o on

R Y




Lo

T Your glolchss o tho nct.:nti*-l pic.uras fer sho 5..01*;,* s very
.. pood rons3. - Ag you I .w froa o convorsations the kayy ploetuso will o a
- guparwide thet. This niy be tuo Verilido ckhols olde-ly -.'Jlu" ¢ even ithrea
or four. I would liks t's o thora to tork with you ca it, btal I'm rot
countmg cn 1t, - :

: The nicht choet with Lho lenierns lends Itsolf 1o = dratatic pie-
tura, but it hiss Lo bo rorou than ju-t the leotern end pan. In othor vordc,
© 1t nust bo obvious thot it ia rat ef & resi siory ord kot in a pwol.

Tko tizin coral lools premicing.

Tha £lad pietwro iao cieallesnt. I Indiecabss poszibilitisc for
yacrecticunl ezy of tho 2o, In this wana cauuoz-j- wsuld be iba pleiure of
tte diver usirz yows Rollui huusing with the rinz 1i:uhi ca iz front.

ol

For & iLofel b2 oo tho loskeul for a full-tracsied moTs 234,

Lot's plen to do a oprezd with 8 to 12 differcat trpos of coral.
that cxro roct ccii-on ol nﬂu. inter ¢atinzy. 1 you do ol Lmoy vileh to silezt
Job ko kaow erd I wlll 121k ¢ a cornl experd azd cals ot ';;'.:.tm..s. This
vould by in the naturo of & cataloguo of coral. These repre
larpe piclures in the zaries chowdd ba 1oft fren this collsoil

Iry geiiinz on top of core of the lishihcuses srd shsciirs deown
irto the water, Tris 35 Just a wild idea, b.lt you il ht try a Pwon or
vide &nclo thal wiuld cover from tho kerisen {with 2 f"oi"..-l." '*7_..; EITOSD
a sursat or currira) to ina tagza.of tte light scalffold "cc::::" gtraishit dowm
onto a chsllouv r2of. If you loock éowm Into the wster (221n ::-_;,_’t.) fren this
pereh voidd you b2 abla L5 g3z a uodel lighted Yy a fissh ¢or torch undeor-
vator? If so, this would make guitz a !h-’.u.. Perhaps haviny & t—sll bezt in
the piddlozrowsd end o Jiver £n tr2 bLoitten lizhtod wilh f.x._cn would o
succon.aful Thic 1»ay oll Lo fupossible. Even Af the diver woco ondy § foot :
talou ths effest veldd be thera, : . '
° I.f thoro is Loy yvihis

‘40 bo showd do not hesitste o rect o plese
for zn scrlel of tho rezf.

btl

I'm going tc sea a park servics ®z2n kare who s welleinfesiisd

aboet his pary coh 6wil) rase c¢a azy 1dcas that ceme frex hiz,
Il Ly to 2.L5WIr your questions. Vo connet recivict ugr of yeur
£il~o, bul vonld c.xg:ct that you net preduce a stery on the reefs fov encthor

- p2geaine. A :

The jropccad aulcr fer the eridele is Mr. Charles Ereehficld. U

UL P R )

vill sou thit you itwo gal tosothar es coon as hip esoigrment iz i,

™30 gt gyl

el hvr Lo iV LiE
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| aﬁ.i.co' up ihe

" My, Erookfiold k=i of @ vrech or xo ln thic oroa trat might
photographic covere D 8 bit. If there Ere &ny kcova wrosks in
tho area bo o to gol coverago.

T egree it vould be bost to reih & COmTresSSoT.
T o tn e B STAT T R S s pmn el
- Regarding o 1adel ualdn't it be easior, chospiy end =afer 1o
hire zn ocsistant theo to piy 8 ¢nily rats for a modal, This vaudd plve you
an cooiptest and diving buddy es woll £3 & podel. Yeu rdgit lock Inlo tho
esivility. '

If this loticr roices ony guesticns or leaves eny of yowrs wnand-
vered don't bositate to esi- za.

Ploacs lut no coe your filn o3 you g2, rather than hold 4t all
entil the cxd. Lot me know wbat fil= cr equirzent you 1dght necd that ve con
provide. Is gcom 29 s 120 size lish-zrscd Ditachrens is rvailablo wo willl
try 1o got it o you.

V. . C2705T
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- . usej oo the cover,

September 13, 1961

}l:r.A Jerry Gresaberg
6350 3. ¥. 92nd Street
Mieni 56, Florida

With plessure I encloae this enack for §5,173.22 1a payment for your
vork on the Xey Largo Reef story. This is in addition to the $2,201.78 already
paid for pictures. _

T breakdown is as follcus:

$3,/73.22 for tha pictures usel in the Magazlue, for the celetrta
SEILcatioas, anl Ior other purposes related 1o 1te
cbjectiveéa, plua -
500,00 bomis for ovtstaniiag Job,
200,00 additional for one of the series vhich 15 also deing

1,000,00 for the mamuseript aad your nelp with text, legsnls, an.
checking facts. '

Your patieace asd perseversace oa this project have beea moat appreciated. '
Kot many photographers would strive so hard to do their oesl., [ realize that
every plcture published repressnts many hours of boating Lo ani from the resl
ani diving oo ibe reef.

Y will retura your fils plctures afler we bave conpleted plating and
have hod dupes made for our file. 1t has beez a pleasure workiag with you.

¥. E. GARREIT L
ASSISTANT ILLUSTRATIONS EDITOR

WEG 3 SCM
N3 1 check - .

P. 8. Send us osa of your lights asd bill us for it







svember 15, 1985

WE Garrett / Editor _
NATIONAL GEOGRAPHIC MAGAZINE
Washington, D,C, 20036

Dear Bill:

Last July I was down in the Keys, finishing up Florida's Marine
Wilderncss for TRAVELER and I missed seceing you. Perhaps on your
next trip into Miami for kudos or Mayans we will get together,

Because of your faith in me I produced three major assignoments
the the National Geographic Society. They were PENNEKAMP PARK
(Jan.1962), SHARKS (Feb.1968 and BUCK ISLAND (May,1971}. With
this material available to us along with Idaz's art work, we
have become sucessful mipi-publishers.

I am concerned that photographs published in 1962, 1968 and 1971
will fall into public domain in 1990, 1996 and 1999, In order to
protect my material used in our publications, I need to rececive

a re-assignment of copyright from the Society, With this document,
I or my heirs will be able to re-copyright this photography (using
the RE form) for an additional 28 years.

This re-assignment would have no effect on the Society's reuse
of this material ae this provision was covered in the original
contracts_ for each assignment.

The material involved is:

Januvary, 1962 February, 1968 May, 1971
Volol2l, No.l V0l.133, No.2 Vol.137, No.5
photos on cover and photos on cover and photos on pages
pages 58 thru 89 pages 222-223, 225, 673-675-676, 677,
226-227, 238, 240- 678, 679, 680,
241 and 251 681, 682 and 683

Re-assignment of copyright should reflect the above waterial with
appropriate date of copyright and regigtration number.

Thanks for any help in this matter.
. g oCTolER. IS5eE witd

oA ANe THE
?ANDOM ,SoM ~ A GRAAT Warmest personal regards,
Jus7 et THRU REF

w Al
Jerry Grecnberg \! G

2 S e M- SEAHAWK PRESS
et ne CHV c 6840 SW 92nd Street
EaRLY M 1554 75 OVE © Miami, Florida 33156
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