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INTRODUCTION

Thanks to the development of new technologies, exact copies of mafiy
decades’ worth of newspapers, magazines, and journals, which previously could be
found only in major libraries, can now be made available to vast numbers of new
readers. Entire issues can be scanned to be preserved and reproduced
electronically, rather than solely on paper or microfilm, and displayed page by
page on a computer screen, with each page looking just as it does in the original.
Readers can recreate the experience of flipping through each issue, or they can use
indices or search t(slois to find particular issues or articles. |

These digital replicas are visibly and functionally very different'fr'orﬁ
databases that aggregate articles from many publications and make them
retﬁevable individually, outside the context of their original publication, which the
Supreme Court has ruled infringes the copyright of contributors. Instead, they
display individual contributions in context and are equ'ivalent to the microfilm
copies of periodicals that have been sold to libraries for use by the public for
generations.

Certain photographers have nevertheless challenged the right of publishers
to make complete copies of their archived periodicals available to the public, using
this updated technology. Copyright law, however, recognizes that publishers own

the copyright in collective works like magazines and journals and may reproduce
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fhem in their ehtirety, including all the original contributions in revised editions.
Section 201(c) of the Copyright Act, 17 U.S.C. § 201(c), codifies this righ£ to
replicate and revise a collective work, recognizing it as part of the right a publisher
acquires when licensing an article or illustration for the original publicatidn. A
publisher may not re-use a contribution by publishing it on its own or in a
completely different collection, but Section 201(c), embodying the longstanding
custom and practice in the industry, guarantees that the publisher may translate the
original collective work as a whole, including the contribution, into a new medium
without infringing the author’s copyright. An individual contributor therefore may
not withdraw an article or illustration from a periodical when it is re-iésuéd ina
new edition, regardless of the medium in which it is presented — on paper, on
micfofilm or on a computer screen. Copyright, including the privilege recognized
in Section 201(c), is medium-neutral.

That privilege is crucial to the balance Congress struck to protect and
promote both the publication of collective works and the rights of authors in their
own contributions. In New York Times v. Tasini, 533 U.S. 483 (2001), the
Supreme Court mai.ntained that balance when it announced a test for determining
whether a publisher’s electronic reproduction of works in past issues is privileged
by Section 201(c): whether the electronic version presents the individual articles

in the same visual context as the original publication.
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When the present case first came before this Court, the Supreme Court had
not yet ruled on the application of Section 201(c) to digital copies, and as :;1 result
this Court’s decision relied on factors at odds with what was ultimately deemed
dispositive by Supreme Court — the fact that the Complete National Geographic
(“CNG”) included independently copyrightable elements: the software program
underlying the CD-ROMS (the “Program”) and the moving cover sequence
introducing the issues (the “Sequence”) — to find that the CNG was a new product,
in a “new medium, for a new market that far transcends any privilege of revision or
mere reproduction.” Greenberg v. Nat’l Geographic Soc'y, 244 F.3d 1267, 1273
(11th Cir. 2001) (“Greenberg I'’). The panel of this Court that reverséd Gt;eenberg
I recognized that the Supreme Court’s decision in Tasini requires that the Complete
Naz-'ional Geographic be held privileged because the contents appear in the digital
replica in exactly the same visual context as in the original magazines. Greenberg
v. Nat'l Geographic Soc’y, 483 F.3d 1331 (11th Cir. 2007) (‘;Greenberg II”).1 The
Second Circuit,. likewise following Tasini, has also applied the Supreme Court’s
holding to the National Geographic Society’s publication of its past issues on CD-

ROMs and confirmed that the Complete National Geographic is privileged by

! The holding of non-infringement did not extend to the CNG’s additional use

of one photograph taken out of its original context and included in the animated

introductory sequence to the CNG. That separate use is not addressed on this
appeal.
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Section 201(c), despite several other photographers’ claims that the CD-ROM
edition infringed thetr copyrights. Faulkner v. Nat’'l Geographic Soc’y, 469 F.3d
26 (2d Cir. 2005) (“Faulkner IT).

As the Greenberg Il panel and the Second Circuit concluded in light of
Tasini, the use of the Program to store and retrieve facsimiles of the pages of the
original publications does not change the analysis even if the software is
independently copyrightable, as long as it does not alter the context in which a

viewer sees the individual contributions in the new replica. Nor does the addition

~ of some new material — such as the brief animated Sequence - affect the privileged

status of the entire replica of the original issues. Section 201(c) expreésljz
anticipates that “revisions” of collective works will not be identicai to the originals,
and‘they need not be identical to enjoy the protection of the privilege.

On rehearing, this Court has the opportunity to confirm the appropriate
application of the Copyright Act to electronic and digital collections that,
following the Supreme Court’s holding in Tasini, reproduce individual articles,
photographs, cartoons and other works in the same context as the original

publications. By doing so, this Court will ensure the uniform application of

~ copyright law across circuits and provide guidance to lower courts and direction to

the many publishers, including several amici, who have created digital archives of
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their past issues or intend to do so, and assurance that the effort and expense they
have undertaken to preserve the historical record will not be in vain.

STATEMENT OF INTEREST OF AMICI

The organizations that have joined to preseht their views in this brief include
the publishers of a great many of the nation’s newspapefs, magazines, and
scholarly journals. Together, amici are responsible for a significant portion of the
published record of modern American history and culture.

The membersrof amicus Magazine Publishers of America publish more than'
1250 magazines fo;lt*he gene;ral public, covering almost every facet of life in thé
United States and around the world. They include newsweeklies such’as' Tz:me and
Newsweek, general-interest magazines like The New Yorker and Vdm'ty Fair, and
spe;:ialized magazines of all kinds. Forbes, Popular Mechanics, BusinessWeek,
Good Housekeeping, Car and Driver, Entertainment Weekly, Martha Stewart
Living, Sports Hllustrated, Vogue and Architectural Dige&t are only a small sample
of the titles published by some of the individual amici. The members of amicus
Newspaper Association of America reach nearly 90% of readers in the United
States daily, chronicling national, international and local affairs in major
metropolitan dailies, such as The New York Times, Washingtén Post, Los Angeles
Times, Chicago Tribune and Houston Chronicle, and daily and weekly newspapers

in communities across the country. The university and scholarly publishers that
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are members of amicus Association of American University Presses (“AAUP”)
publish over 880 journals, inciuding such diverse publications as Neuro-O;zcology
(Duke University Press), the Journal of Democracy (Johns Hopkins University
Press), Southern Historian (University of Alabama Press), and the Journal of
Modern Histofy (University of Chicago Press). A brief description of each amicus
is included in the Appendix annexed hereto.

American periodicals have created a comprehensive, contemporaneous
record of political, épcial, cultural, economic and scientific developments through
the years. Until recéntly, that record has been available only to scholars and
members of the public with access to parﬁcular publications’ archives'of td
libraries that can house complete collections of bound volumes and microfilm or
miérofiche reproductions. With the spread of computer technology, researchers
and the public are eager to gain electronic access to past issues of popular
periodicals and scholarly journals, and many publishers, including several amici,
have begun to make these resources available on CD-ROMs or DVDs or online.
Many more would like td do so.

The amici thérefore have a direct interest in continuing to be able to
reproduce their works without impediment, an interest the Copyright Act protects
because of the public interest it serves. By making digital copies of historic

magazines and newspapers easily accessible to the broadest public, publishers
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provide information and entertainment and enhance our understanding of our past.
The Supreme Court’s decision in Tasini, already applied to the CNG in Gr;aenberg
II and Faulkner, prescribes exactly how publishers can make their works available
digitally without risking abridging the rights of contributors. Cementing that
standard in this Circuit will permit publishers to continue to convert their stores of
past issues into digital form, preserving valuable archives for use in the future and
making the abundant information in them accessible to all.?
| POINT 1
THE REVISION PRIVILEGE OF SECTION 201(c) REFLECTS

LONGSTANDING PUBLISHING PRACTICES '
AND PROTECTS IMPORTANT PUBLIC INTERESTS

A.  The Precursors to Digital Replicas: Microfilm and Microfiche Copies

The impact digital archives are having on research echoes the effect
microfilm technology had when it emerged many decades ago, and copyright law
accommodates both technologies in the same way. In the 1930s, scholars and
journalists hailed the advent of microfilm technology because it would preserve the
contents of potentially fragile paper publications, relieve the need for storage space
and make printed materials available to readers and researchers who could not

reach major libraries where bound volumes were stored. Samuel Lubell, The

z On September 26, 2007, counsel for appellant National Geographic, and on

October 3, 2007, counsel for appellee Jerry Greenberg consented to the filing of
this amicus brief.
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Federal Diary: Microfilm Cameras, Washington Post, Jan. 3, 1937, at 52; Joseph
Reed, Library Uses New Photoduplication Method to Prepare Rare Docun;ents,
Washington Post, Nov. 19, 1939, at B2. Commentators celebrated the new
microfilming technology for making collections of newspapers ~ “the world’s

diary” — available to “readers, students and investigators throughout the United

- States.” Reed, supra, at p. B2. The Rockefeller Foundation declared microfilming

“‘perhaps the most fundamental advance in duplicating the printed or written word

M

since Gutenberg. .Raymond C. Lindquist, Microphotography for Law Schools,
35 Law Libr. J. 193; 193-194 (1942).

By the 1940s, newspapers such as The New York Times and Det;'oit F ree
Press (both members of amicus NAA) were being microfilmed, and by 1949,
am:;cus McGraw-Hill had licensed University Microfilms to sell its magazines on
microfilm. Since then, the publications of many of the amici, including virtually
all major newspapers and magazines, have been microfilmed, and copies of their
issues on microfilm or microfiche have been sold to libraries and other institutions
and used by students, scholars and the public all over the world. In 1971, the
National Geographic Society itself announced that all issues of National
Geographic would be reproduced on microfilm so that the magazine could become

an even more valuable tool for research in libraries, as well as at home. Prior to

that, only a few major libraries had complete sets of the magazines.
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The practice of reproducing magazines and newspapers on microfilm was
widely publicized and familiar even to schoolchildren. In 1967, the Washi;zgton
Post reported that “[t]he school library [now] houses film strips, microfilm and
other educational hardware as well as books and magazines.” Ellen Hoffman,
Flexible Classrooms Pioneered in the Suburbs, Sept. 3, 1967, at B3. By 1969, The
New York Times had developed a special collection of microfilmed editions for
schools and community colleges, School Microfilm of Times Due Soon, N.Y.
Times, Nov. 22, 1969, at 30, and “the majority of Califomia:school libraries use[d]
microfilm for the stdring of periodicals and newspapers.” Thomas Graham Lee, |
Current Trends in Microform Use by Secondary Schools (1969), micrc’afdriﬁed on
Research in Education, ERIC ED033264 (U.S. Dep’t of Health, Education and
Weifare), at 12. |

Within the publishing industry, microfilming was well known and accepted,
and scholars and journalists used microfilm for their own research.. Publications of
amici, such as USA Today, The New York Times, Washington Post, Los Angeles
Times, Newsweek, Time, Playboy, BusinessWeek and many, many others, have for
decades copied their publications on microfilm or microfiche and sold the copies
Wi,tho_,‘ff any C?Elgl_aim from individual contributors and without seeking
contributors’ permission, with the understanding that their copyright in the original

collective works included the right to create the microfilim editions. In contrast,
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they sometimes did seek permission to use photos or articles in new, different
works — in syndication for publication in other magazines, for instance, or. 1n a wall
calendar or a product advertisement.’ But all articles, photos, and cartoons were
automatically included when issues of a periodical were combined in bound
volumes or issued on microfilm.

B. The Copyright Act of 1976 Preserved
the Protection of Collections of Back Issues

The Copyright Act of 1976 Act was drafted against this bat_:kdrop and with |
the understanding that there wés strong public interest in keeping collective works
as accessible as possible while at the same time strengthening individual owners’
rights in their individual works. To achieve a fair balance, Section 201(c) allowed
authors to retaiﬁ copyright in their contributions to collective works regardiess of
whether the contributions bore separate copyright notices, and publishers were

guaranteed the continued privilege to include those contributions in reproductions

3 For example, amicus Playboy Enterprises, Inc. has sought permission from

freelance photographers to republish photographs in books such as Playboy: 50
Years: The Photographs, but not for microfilming the magazine itself. Similarly,
amicus Time Inc. has sought the permission of photographers who owned the
copyright in their works to use them in books such as Time Annual: The Year in
Review, Life magazine’s 100 Photographs That Changed the World and Time
America: An llustrated History, but there was no need to seek permission when a !
1963 issue of Life was re-released with a new cover and supplementary P Reul i
commentary for the 40™ anniversary of the assassination of President Kennedy, or
when Time Inc.’s magazines were microfilmed.

i
¥
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and “revisions” of the collective works, and even in future issues in the same
series. 17 U.S.C. § 201(c).

As the drafters explained, the Act ensured that “a publishing company could
reprint a contribution from one issue in a later issue of its magazine, and could
reprint an article from a 1980 edition of an encyclopedia in a 1990 revision of
it....” H.R.Rep 94-1476 at 122 (1976), reprinted in 1976 U.S.C.C.A.N. 5659.
The House Report specifies that “the last clause of the subsection [§ 201(c)], under
which the privilege of republishing the contribution under certain limited
circumstances would be presumed, is an essential counterpart of the basic
presumption” that the publisher owns the copyright in the collective w-ork és a
whole. Id. (emphasis added). Thus, while a freelance author could now own an
individual contribution to a collective work, the publisher maintained the separate
right to reproduce the work as a whole and include the contribution in a revision of
the collective work. 17 U.S.C. § 201(c).

The 1976 Act was negotiated over many years by the most interested parties.
Community for Creative Non-Violence v. Reid, 490 U.S. 730, 743 (1989); see also
Jessica D. Litman, Copyright, Compromise, and Legislative History, 72 Comell L.

Rev. 857, 862 (1987). Representatives of both publishers and contributors,
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including photographers, participated fully.* The negotiators were undoubtedly
aware of the longstanding practice of microfilming periodicals, and Sectioﬁ 201(c)
reflects the fundamental priﬂciple of media neutrality. It does not limit the
physical mf;chanisms by which a publisher can reproduce a work or create a
“revision,” thus leaving the door open to new technologies.

Congress recognized that the privilege embodied in Section 201(c) reflected
the industry practice and the iaw at the time:

The basic presumption of 201(c) . . . is fully consistent

with pirésent law and practice, and represents a fair
balancing of equities.

H. Rep. No. 94-1476 at 122 (1976). “The drafters intended that the Cc;pyright Act
of 1976 do ‘nothing to change the rights of the owner of a copyright in collective
wo;k.”’ Faulkner II, 409 F.3d at 39 (citation omitted).

Thus, as the Supreme Court and the Second Circuit later recognized, the
Copyright Act reflected an unquestioned, decades-long consensus among
publishers and contributors that microfilm copies were within the publisher’s
privilege. Tasini, 533 U.S. at 501-502; Faulkner II, 409 ¥.3d at 35. The
codification of that privilege is consistent with copyright’s primary purpose: to

encourage the production and dissemination of original works for the general

+ The American Society of Media Photographers, for example, “worked
tirelessly for the Copyright Act.” http://www.asmp.org/about/history.php.
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public good, Twentieth Century Music Corp. v. Aiken, 422 U.S. 151, 156 (1975), in
part by ensuring that publishers would be encouraged to devote the resources

needed to producé valuable collective works.

POINT II

THE SUPREME COURT IN TASINI ESTABLISHED
A STANDARD FOR THE APPLICATION OF 201(c) THAT RECOGNIZES
THAT DIGITAL REPLICAS LIKE THE CNG MUST BE PRIVILEGED

A. Application of the Tasini Standard to the CNG
Requires a Finding That It Is a Privileged Revision

1.  “Context”: The Visual Perception to the Viewer

The Supreme Court did not rule on the application of Section 201(c) to
works in digital form until after this Court had already decided Greenberg 1. In

Tasini, the Court made it clear that it is the context in which readers see individual

works that_.'('i/é't;rmines‘_Whether a collective work in digital form is a permissible
revision of aﬁ ofigihal collection or an infringing republication of the individual
works. The databases at issue in Tasini aggregated articles from many different
publications and stripped each article of accompanying illustrations and graphics.
These raw text versions of the individual articles were then presented, divorced
from the context of the original publications, either on their own or in the company

of other articles — often from completely different publications — that happened to
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be responsive to a particular computerized search. The Supreme Court held that
presentation infringing specifically because *“each article is presented to, and
retrievable by, the user in isolation, clear of the context the original print
publication presented.” 533 U.S. at 487. Thus, the publishers who contributed
articles from their collections to the databases were

not sheltered by § 201(c) ... because the databases

reproduce and distribute articles standing alone and not

in context, not ‘as part of the particular collective work’

to which the author contributed, ‘as part of ... any

revision’ thereof, or ‘as part of ... any later collective
work ib the same series.’

Id. at 488 (citations omitted).

The Supreme Court explained that its holding followed from the balance
Congress struck in Section 201(c), which guarantees authors the copyright in their
individual works while preserving the publishers’ exclusive rights in the collective
works they create. The authors’ exclusive rights were held violated when
individual contributions to collective works were retrieved and reproduced
individually — “in isolation or withi{x_mew E?;_lf"?ﬁ."? works.” Id. at 497. Focusing
exclusively “on the Article as presented to, and perceptible by, the user of the
Databases,” the Court held that they did not reproduce articles “‘as part of” either

the original edition or a ‘revision’ of that edition” but rather “simply as individual
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articles presented individually,” which “would invade the core of the Authors’
exclusive rights.” Id. at 499-501.

The Court thereby affirmed the privilege that Section 201(c) preserved for
publishers of collective works to include individual contributions in new versions
of the collective works, as long as the collective works remain intact. The Court
compared the databases to “an imaginary library” of “articles from vast numbers of
editions” stored in individual folders “in a file room, indexed based on diverse
criteria,” which could not logically be viewed as a “revision” of any of the original
publications:

The crucial fact is that the Databases, like the
hypothetical library, store and retrieve articles separately
within a vast domain of diverse texts. Such a storage and
retrieval system effectively overrides the Authors’

exclusive right to control the individual reproduction and
distribution of each Article.

1d. at 503-504.

The Court contrasted the databases in Tasini with microfilm and microfiche
reproductions of periodicals, which present the periodicals “intact” — surrounded
by the same illustrations, graphics, advertisements and other articles — so that each
article remains in its original context, even though individual articles may
nonetheless be seen and reproduced individually because “the microfilm user can

adjust the machine lens to focus only on the Article, to the exclusion of
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surrounding material.” Id. at 501. The databases in Tasini failed to qualify for the
protection of Section 201(c), the Court explained, because “unlike microfm;ms, the
Databases do not perceptibly reproduce articles as part of the [same] collective
work to which the author contributed or as part of any ‘revision’ thereof.” Id. at
501-502 (emphasis added). The Court thus confirmed that microfilm reproduction
fell within the privilege Congress protected in Section 201(c).

Like microfilm, and uniike the databases in Tasini, the Complete National
Geographic presents each individual contribution to viewers in its original context.
After the Supreme Court decided Tasini, the Second Circuit found that the CNG
qualified as a “revision” privileged by Section 201(c) because it preser;ts 'thé
contents of National Geographfc in a different technological medium but in the
same visual context and arrangement, just as microfilm copies of the magazine do.
Faulkner 11, 409 F.3d at 38. The Court concluded that, unlike the databases
disapproved in Tasini, digital replicas like the CNG and

microforms ‘represent a mere conversion of intact
periodicals (or revisions of periodicals) from one medium
to another,” whereas the Databases [in Tasini] offered

users articles in isolation absent their context in intact
collective works.

Faulkner I1, 409 F.3d at 35-36, quoting Tasini, 533 U.S. at 501-502. Noting that
the Supreme Court “gave tacit approval [to microfilm and microfiche copies] as

permissible section 201(c) revisions” in Tasini, the Second Circuit held that
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although offering articles in isolation in Tasini impinged on contributors’ rights in
their individual contributions, making digital copies of entire magazines, like the
CNG, fell within the publishers’ rights. Faulkner II, 409 F.3d at 35, 38. The panel
in Greenberg II reached exactly the same conclusion when it determined that the
Supreme Court’s decision in Tasini abrogated the Greenberg I decision and
required its reversal. 488 F.3d at 1338.

This Court’s application of Section 201(c) in Greenberg I rightfully affirms
Section 201(c)’s perection of the public interest in the dissemination of
information, by en;uring that collections of published periodicals will continue to
be available in new, technologically advanced media — as long as indi‘viduéll
contributions appear in the same context as in the initial collective work. The
bal.ance that Congress struck and that the Supreme Court applied protects authors’
rights in their individual contributions but also prevents authors from removing
components from existing publications when they are reproduced intact in new
media. The drafters apparently understood and assumed that periodicals
reproduced on microfilm were privileged, and the Supreme Court recognized as
much in Tasini. As far as amici know, prior to the litigation of Faulkner and
Greenberg, no one ever suggested that reproduction in microform violated
contributors’ copyright or that contributors should be allowed to redact their

contributions from the microfilm archives. See, e.g., Jennifer Livingston,
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Casenote: Digital “Revision”: Greenberg v. National Geographic Soctety, 70 U.
Cin. L. Rev. 1419, 1433-35 (Summer 2002). The fact that reproduction may now
be accomplished digitally makes no principled difference.

2.  The Need for Software to Read Digital Versions
Does Not Vitiate the Privilege

For the panel in Greenberg I, the fact that the CNG was produced “in a new
medium” with an independently copyrightable computer program to store and
retrieve the page images helped to put it outside the protection of Section 201(c).
244 F.3d at 1273 'and~n. 12. When the Supreme Court later decided Tasini, |
however; it did not find the independently copyrightable software programs that
stored articles digitally, operated the databases, and presented the articles on the
screen, to be an impediment to the application of the privilege. Instead, the Court
analyzed the manner in which the articles were perceived by the viewer, regardless
of the medium. 533 U.S. at 499. Indeed, the Court agreed with the publishers
“that the ‘transfer of a work between media’ does not ‘alte[r] the character’ of that
work for copyright purposes,” and that “a mere conversion of intact periodicals (or
revisions of periodicals) from one medium to another” would be privileged. 533
U.S. at 502.

As one commentator has noted, “‘unquestionably, the reproduction of a

collective work in an electronic or digital medium will almost always involve the
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incorporation of an additional copyrightable element such as a computer program.
Livingston, 70 U. Cin. L. Rev. at 1437. If the addition of an independently'
copyrightable computer program were sufficient to render a digital collection
unprivileged, Tasini’s “context” standard would be moot.

In fact, the Supreme Court expressly contemplated in Tasini that privileged
revisions could be created in digital formats. While rejecting the argument that the
Databases were privileged revisions because a user could assembile all the articles
in a certain issue of a certain periodical by fashioning a suitable search query, the
Court explicitly recdgnizcd that the resulting reconstituted document — in digital
form, quite evidently requiring software to be read — would be privileg'ed': “‘a third
party can manipulate a database to produce a non-infringing document.” 533 U.S.
at 564 (emphasis added): -

Under §201(c¢), the question is not whether a user can
generate a revision of a collective work from a database,
but whether the database itself perceptively presents the
author’s contribution as part of a revision of the

collective work. That result is not accomplished by these
databases.

533 U.S. at 504.
That result is, however, accomplished by the CNG. It presents the authors’
contributions in the same context in which they originally appeared: the same

articles appear in the same order and layout surrounded by the same illustrations,
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graphics, and advertisements. Whether they are seen in a bound volume, on
microfilm, or in an image read from a CD-ROM does not matter. The techﬁical
needs of the medium are irrelevant under Section 201(c) if they do not affect
whether the viewer sees each contribution “as part of that particular collective
work,” as “intact periodicals.” 533 U.S. at 488, 502. As the Program is invisible
to the reader as an addition to the collection — only serving effectively as part of
the “machine or device” permitting the work to be perceived, 17 U.S.C. § 102(a) -
it cannot affect the analysis under Section 201(c).

Again, the Supreme Court’s comparison to microfilm is instructive. If, as on
microfilm, the articles in the Tasini databases had appeared “in preciseiy ‘thé
position in which the articles had appeared in the newspaper...[such that] the user
first encounters [the article] in context” and can view the contents of the original
issue around it, the databases would have been held privileged, regardless of the

need for software (as opposed to film and a projector) to see them. Tasini, 533

- U.S. at 501. The CNG is exactly the kind of “noninfringing document” that the

Supreme Court envisioned could be created, notwithstanding the fa.ct that it would
require software to read. The pre-Tasini analysis of the Program in Greenberg I,
which found that the software was a separate component of the CNG that could
prevent it from being a “revision,” cannot be squared with the subsequent

application of Section 201(c) by the Supreme Court.
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3. Tasini Reflects Congress’ Recognition that the Addition of
Some New Material Would Not Strip the Protection of the
Privilege from a Replica of a Periodical Archive

Tasini also requires this Court to revisit Greenberg I's finding that the
addition of the Sequence rendered the CNG unprivileged. In the decision that the
Supreme Court affirmed in Tasini, the Second Circuit noted that Section 201(c)
“prbtects the use of an individual contribution in a collective work that is
somewhat altered.” Tasini v. New York Times Co., 206 F.3d 161, 167 (2d Cir.
2000). Section 201(c) privileges the use of a contribution in the original collective
work and in any re\;i.;sion, and even in a subsequent collective work in the same
series. If the mere addition of some new material disqualified a repliczi from the
privilege, the word “revision” would, in effect, be read out of Section 201(c), and
the brivilege would be limited to republishing the identical periodical - a result
directly contrary to the language of the statute and congressional intent.

Applying Section 201(c) to the CNG, the Second Circuit recognized that
“because the Section 201(c) privilege of reproduction and distribution extends to
that collective work and any revision of that collective work, a permissible revision
may contain elements not found in the original — for example, a collection of
bound volumes of past issues with a copyrightable index to the entire collection.”
Faulkner I1, 409 F.3d at 38. If such additional material destroyed the privilege,

there would be no distinction between “revision” and “republication.”
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Congress’ intention that non-identical revisions remain privileged was
confirmed by the House Report’s description of what is not privileged: revi;ing the
individual contributions themselves or publishing those contributions in “other
entirely different collective works.” H.R. Rep. No. 94-1476, at 122 (emphasis
added). By denying the privilege only to collections that change the contribution
itself or are entirely different from the original collective work, the drafters
recognized that a privileged “revision” would necessarily be somewhat different.
Indeed, the House Report specifies that “a publishing company could . . . reprint an
article from a 1980 ;dition of an encyclopedia in a 1990 revision of it.” The 1990
“revision” of the encyclopedia would necessarily include new material ‘— in fact,
ten years’ worth of new material. H.R. Rep. No. 94-1476, at 122-123; see aiso
Greénberg 11, 488 F.3d at 1338-39; Faulkner v. Nat’l Geographic Soc’y, 294 F.
Supp. 2d 523, 539 (S.D.N.Y. 2003); Livingston, 70 U. Cin. L. Rev. 1419 at 1430-
32.

Of course, some alterations could be so extensive and encompassing that
they would render the new collection “entirely different” and thefefore ineligib'le
for the privilege. Congress gave the example of including a contribution in a new
anthology of works with which it had not originally been published. H.R. Rep. No.
94-1476, at 122-123. But, as the Greenberg 11 panel recognized, “[t]he addition of

the Sequence to the Replica portion of the CNG amounts to 25 seconds of ‘new’
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material that has been appen'déd to some 1200 intact issues of the magazine . . .
[and] just as the addition of 400 pages of prose to a sonnet does not constitﬁte a
‘revision’ of the sonnet, the addition of a preface to a 400-page anthology would
not transform the book into a different collective work.” Greenberg II, 488 F.3d at
1338-1339.

Following Tasini, the key question was identified by the Greenberg ._II panel:
“whether the new material so alters the collective work as to de.stroy its original
context.” Id. The answer here is no: the addition of the short Sequence does not
alter the findings that “the original context of the [m]agazines is omnipresent in the
CNG” and that the Sequence “in no way alters the context in which thf; original
photographs...were presented.” Id. at 1337-39, quoting Faulkner II, 409 F.3d at
38. The addition of the Sequence does not detract from the fact that all the works
in the replica itself are presented in their original context, which is what Tasini
requires.

B. What Is At Stake: Unprecedented Access, Efficiency and Preservation

Thanks to Tasini, followed by the Second Circuit decision in Faulkner II and
this Court’s panel decision in Greenberg I, publishers have gone to considerable
lengths to make back issues available to the public in digital forms. The Complete
New Yorker: Eighty Years of the Nation’s Greatest Magazine has been published

on DVD-ROMs and on a portable hard drive, allowing readers to view the articles,
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fiction, poetry, cartoons and advertisements in every issue of the mégazine in their
original context. This fall will see the publication of Rolling Stone |
Cover-to-Cover: The First 40 Years, presenting a written and photographic record
of American popular cuiture and public affairs since 1967, as well as the first two
installments of the Playboy Cover-to-Cover series, featuring reproductions of
every issue of the influential magazine from the 1950s and 1960s. The Nation has
created a digital archive of exact images of its pages dating back to 1865. See

www.thenation.com/archive/ . Replicas of the first 30 years of issues of Mother

Jones will also be available on DVD this fall, and Absolutely MAD Magazine,
which includes facsimiles of every issue of the satirical and humor pub.lic'ation, is
available on DVD now. Jane L. Levere, Old Issues of Playboy and Rolling Stone
Will Be Available on DVD, N.Y. Times, Aug. 6, 2007, at C6. Past issues of
newspapers such as The New York Times and Washington Post (both published by
amici) and many other newspapers, magazines and journals can also be seenl in

their entirety through online services such as ProQuest. See www.proquest.com.

Members of amicus AAUP have launched numerous electronic projects to make
scholarly journals more easily accessible to students and scholars worldwide.

The creation of these digital archives has required significant investment of
time and resources. Each page has to be scanned, and electronic indices and

linking mechanisms are created to permit readers to locate the historical material.
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Where paper copies no longer exist or cannot be scanned without damage,
microform copies are scanned instead. For The Complete New Yorker, papér
copies of each issue — approximately 500,000 pages — were scanned individually,
and the more than 1.5 million index cards in the magazine’s card catalogue were
digitized to create the “backbone” of the search functions. Edward Wyait, 80
Years of The New Yorker to Be Offered in Disc Form, N.Y. Times, June 2, 2005, at
E3; Larry Jaffee, DVD-Rom Finds Raison D’Etre in Complete New Yorker,
Medialine, Nov. 1, 2005, at 8. More than 115,000 pages are being scanned for
Playboy Cover-to-Cover, and more than 125,000 for Rolling Stone
Cover-to-Cover. Sarah Ellison, Playboy Archives Go Digital, Wall St. ’J ., Feb. 0,
2007, at B1. The process is expensive, labor-intensive and time-consuming. Many
other publishers — including many other amici — have begun digital replica projects
or want to begin them. A media consultant recently told The New York Times that
“probably several hundred consumer magazines™ could be interested. Levere,
supra.

The digital.replicas of printed periodicals that Tasini, Faulkner Il and
Greenberg Il have protected are a boon to scholars and the public. They can be
more widely available than paper or microfilm copies because they take up so little
space and cost so little to maintain. Eighty years of issues of The New Yorker fit

on a single three-by-five-inch portable hard drive or several thin discs. Digital
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replicas of thousands of issues of historic scholarly journals are accessible at a
single computer términal through JSTOR. www jstor.org.

Digital storage also enhances the very process of research. With digital
copies available, researchers spend less time trying to ldcate sources and may not
have to travel to consult rare materials, simplifying research projects that could
otherwise take years to complete. Electronic indices and searching capacities
allow people to find materials that may have been inaccessible when researchers
had to rely on physical libraries and printed indices, which were often limited, if
indices were available at all. Local newspapers and magazines covering popular
culture or subjects like automobiles and homemaking, for instance, wese farely
indexed but have increasingly become resources for historians and others.

Research has shown that older articles are much more frequently consulted
now that they are available digitally and electronic searching makes them so much
easier to find. William G. Bowen, The Academic Library in a Digitized
Commercialized Age: Lessons from JSTOR, ALA Midwinter Participants Meeting

1/14/01, available online at www.jstor.org/about/bowen.html; Kevin Guthrie,

Archiving in the Digital Age, EDUCAUSE Review, Nov/Dec 2001, at p. 62. With
the growing predominance of electronic research, any material that is not
converted into digital form may well be unfindable, unused and effectively lost.

As innovation brings the cost of digitization down, more publishers, including not-
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for-profit educational publishers, will be able to copy their works in digital form.
Because digitization brings more material within reach of more people at l(;wer
cost, it also democratizes knowledge and fuels the progress of science and culture.
Independent researchers and students anywhere in the United States can now have
the same access to scientific and academic journals as students at Oxford or
Stanford. Id.

Digital conversion also enhances the preservation of the written record for
future generations. Libraries have limited storage space, and paper originals are
susceptible to wear and tear and natural deterioration over time. Even microfilm
and microfiche require special storage conditions and viewing equipment and often
cannot be easily copied or read. Digital copies, on the other hand, can be stored
and read with much less danger of deterioration. Multiple users can even view the
same content at once. Once a digital replica is created, if any portions are
somehow lost, they can easily be replaced. Geoff Smith, Access to Newspaper
Collections and Content in a Time of Change. 61st IFLA General Conference,
Aug 20-25, 1995. The development of digital archives amply serves all the

purposes of the privilege in Section 201(c).
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C. Reverting to Greenberg I Would Derail
the Development of Digital Archives

The practical effects of a reversion to the holding of Greenberg I would be
extraordinary. If the publication of back issues as a whole in a new medium were
not uniformly privileged, any contributor could challenge the inclusion of a
contribution in a digital archive or demand a prohibitive payment — essentially
allowing contributors to veto their inclusion in replicas. At best, individual
negotiations would stall the process of digital conversion and create an archival
record riddled with holes where particular contributors either demanded excessive
payment or refused permission. A publisher unable to reach a particular
contributor would be forced to omit all works by that contributor, in case the
contributor or her heirs might one day appear and object, and to avoid the risk of
lawsuits after the fact demanding fees far in excess of the value of the
contributions. As a practical matter, it would be virtually impossible for publishers
to track down every freelance contributor — often decades after a magazine or
newspaper issue was first published — especially because publishers have had no
need to retain records of contributors for such long periods because the right to
make reproductions and revisions was long recognized and ultimately guaranteed

by Section 201(c).
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If contributors could veto their inclusion in digital copies of periodicals,
scanning would have to be interrupted to make redactions by removing or éovering
text and images. The corresponding entries in the indices would have to be
removed or changed. Those would be costly and cumbersome accommodations
that would make scanned periodicals look like Swiss cheese. Portions of the
historical record would be deleted, distorting and obscuring our view of the past,
and publishers might be deterred from pursuing digitization at all.

That result would undermine the primary purpose of the revision privilege,
which is to “prevent the restoration of the author’s contributory work copyright
from becoming a ‘veto power’ against the publisher’s ability to revise émd update
the collective work, which benefits society.” Lateef Mtima, Tasini & Its Progeny:
The New Exclusive Right or Fair Use on the Electronic Publishing Frontier?, 14
Fordham Intell. Prop. Media & Ent. L.J. 369, 418, n.171 (2004). See also Tasini,
972 F. Supp. 804, 815-816 (S.D.N.Y. 1997) (recognizing a “goal of ensuring that
collective works be marketed and distributed to the public™), rev'd and remanded,
206 F. 3d 161 (2d Cir. 2000), aff'd, 533 U.S. 483 (2001).

Most likely, publishers would be unwilling to undertake such monumentatl
efforts just to produce incomplete archives, and they would simply abandon digital
projects. The effect would be devastating, not only on the CNG, but also on many

other projects now under way or eagerly envisioned. It would inhibit investment in
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the development and use of digital technologies to expand the availability of

thousands of periodicals. Not just publishers, but the public would lose.

CONCLUSION

Seventy years ago, The Washington Post reported that copying newspapers
on microfilm would create “the first link in a microfilm service that may eventually
link the entire world into a new medium of exchanging information.” Lubell,
supra, at 52. Digital technology provides the capacity to carry that promise further
forward. Several amici have begun making copies of their works available
digitally, which makes them far more widely accessible and easy to use than

microfilm. Many more publishers would like to do so.
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As computer storage and broadband transmission capacity continue to
increase and access to computer technology continues to expand, barriers tl:lat
would block the access of consumers and researchers to the fruits of these
advances should be scrutinized carefully, in light of what would be lost. The
balance that Congress endorsed and that the Supreme Court has protected should
not be disturbed.
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APPENDIX

THE INTERESTS OF THE INDIVIDUAL AMICI

Amicus curiae Magazine Publishers of America (“MPA”), founded in 1919,

is the national trade association of the consumer magazine industry. MPA
represents more than 250 of the largest magazine publishers in the United States,
who collectively publish more than 1250 of the best-known consumer-interest
titles, on a weekly, monthly and quarterly basis.

Amicus curiae Newspaper Association of America (“NAA”) is a non-profit

organization representing the interests of more than 2000 newspapers in the United
States and Canada. NAA members account for nearly 90 pcfcent of the daily
newspaper circulation in the United States and a wide range of ﬁon~daily
newspapers.

Amicus curiae Advance Publications, Inc. is a privately held

communications company that, directly or through subsidiaries, publishes daily
newspapers in over 25 cities and weekly business journals in over 40 cities
throughout the United States. It also, directly or through subsidiaries, owns The
Condé Nast Publications, Fairchild Fashion Group, Parade Publications, and Golf
Digest Publications, which together publish over 25 magazines with nationwide

circulation, including such magazines as The New Yorker, Vanity Fair, Vogue,
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Gourmet, and Architectural Digest, and many Internet sites that are related to its
print publications.

Amicus curiae Association of American University Presses (AAUP) was

established in 1937. AAUP promotes the work and influence of university and
scholarly journal and bookpublishers and helps its 129 member presses fulfill their
common commitments to scholarship, the academy, and society. AAUP members
are active across many scholarly disciplines, including the humanities, the arts, and
sciences, and are innovators in the world of electronic publishing.

Amicus curiae Forbes LLC is the publisher of Forbes and other leading
magazines, including Forbe& Life and Forbes Asia, as well as an array of
investment newsletters and the leading business website, forbes.com. Forbes has
been covering American and global business since 1917.

Amicus curiae Gannett Co., Inc. is a news and information company that

publishes 85 daily newspapers in the United States, including USA TODAY, and
nearly 1,000 non-daily publications, including USA Weekend, a weekly newspaper
magazine. Gannett also owns 23 television stations, and its U.S. websites

attract approximately 23 million unique visitors monthly.

Amicus curiae Hachette Filipacchi Media U.S., Inc. publishes popular

magazines and online and mobile content primarily for American enthusiasts in

many fields. The company’s publications include American Photo, Boating, Car
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and Driver, Cycle World, ELLE, ELLE Decor, ELLEgirl.com, F lying, Home,
Metropolitan Home, PointClickHome.com, Popular Photography & Imaging,
Premiere.com, Road & Track, Sound & Vision and Woman’s Day. Hachette also
provides content for television, radio, mobile services and events and publishes
books, databases and market research.

Amicus curiae The Hearst Corporation is one of the nation’s largest

diversified media companies. Its major interests include 12 daily and 31 weekly
newspapers, including the Houston Chronicle, San Francisco Chronicle and
Albany Times Union; nearly 200 magazines around the world, including
Cosmopolitan and O, The Oprah Magazine; 29 television stations through Hearst-
Argyle Television (NYSE:HTV) which reach a combined 18% of U.S. viewers;
ownership in leading cable networks, including Lifetime, A&E, The History
Channel and ESPN; as well as business publishing, including a joint venture
interest in Fitch Ratings; Internet businesses; television production; newspaper
features distribution; and real estate.

Amicus curiae Martha Stewart Living Omnimedia, Inc. (“MSLO”) is a

diversified media and merchandising company. MSLO publishes five magazines,
including the company’s flagship publication, Martha Stewart Living, and periodic
special issues and books. It also produces television programs and provides the

programming for a radio channel on SIRIUS Satellite Radio. In addition to its
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media properties, including marthastewart.com, MSLO offers Martha Stewart
products for the home through licensing agreements with carefully selected
companies.

Amicus curiae The McGraw-Hill Companies, Inc., founded in 1888, is a

leading global information services provider meeting worldwide needs in the
financial services, education and business information markets through leading
brands such as Standard & Poor’s, McGraw-Hill Education, J.D. Power and
Associates and its flagship magazine, BusinessWeek. McGraw-Hill also owns
BusinessWeek.com and produces the weekly television program BusinessWeek
Weekend.

Amicus curiae Newsweek, Inc. publishes the weekly news magazines

Newsweek and Newsweek International, distributed nationally and internationally,
respectively, and Arthur Frommer’s Budget Travel magazine, which is distributed
nationally. The first issue of Newsweek was published in 1933. Newsweek
publishes online at newsweek.com,

Amicus curiae The New York Times Company is the owner of The New

York Times, The Boston Globe, The International Herald Tribune and 16 other
newspapers; WQXR-FM, a New York City radio station; and more than 40 web

sites, including NYTimes.com and Boston.com.
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Amicus curiae Playboy Enterprises, Inc. is an international multimedia

entertainment company that publishes editions of Playboy magazine around the
world; operates television networks and distributes programming globally; owns
the Playboy.com men’s lifestyle and entertainment website; and licenses the
Playboy trademark internationally for a range of coﬁsumer products and services.

Amicus curiae Time Inc. is the largest publisher of general interest
magazines in the world, publishing over 130 magazinés in the United States and
abroad. Its major titles include Time, Fortune, Sports [llustrated, People, Money
and Entertainment Weekly. Time Inc. is a subsidiary of Time Warner Inc.

Amicus curiae Tribune Company operates businesses in broadcasting and

publishing that include 12 daily newspapers, including the Los Angeles Times,
Chicago Tribune and Newsday; a range of Spanish-language newspapers and other
publications; 25 television stations; and news and information websites.

Amicus curiae Wenner Media LLC publishes the magazines Rolling Stone,

Men’s Journal and US Weekly, in addition to their related websites and books on
popular cultural, historical and educational subjects.

Amicus curiae WP Company LLC d/b/a The Washington Post is a wholly

owned subsidiary of The Washington Post Company, a diversified media and
education company which owns the Washington Post, Newsweek;

Washingtonpost.Newsweek Interactive (WPNI), which includes
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washingtonpost.com, Newsweek.com, Slate magazine, Budget Travel Online and
Sprig.com; Express; El Tiempo Latino; local newspapers in Maryland and -
Washington; local television stations throughout the country; and Cable ONE,
which serves subscribers in midwestern, western and southern states. The
Company also owns Kaplan, Inc., a leading international provider of educational

and career services and publications for individuals, schools and businesses.
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