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May 3, 1998

Raben G. Sugarman, Esq.
Weil, Gotshal & Manges LLP
767 Fifth Avenue
New York, NY 10153

Narman Davis:

305.577.2988

Re: Jerry Greenberg, et al. v. National Geographic Society, et aI.

Dear Bob:

I was surprised to read that my April 24 letter had adopted "a far from conciliatory tone,"
inasmuch as my dictionary defines conciliatory as involving a friendly and unantagonistic
manner. I have re-read my letter invain to find anything unfriendly or antagonistic in it.

Yourprincipal concern appears to bethat theGreenbergs' most recent settlement proposal sought
more money than did the original proposal. But theoffer extended most recently is still below
the level of relief the Greenbergs will request from thecourt, and that is theessence of settlement
as I understand the term. You will disagree with that request, of course, and everyone here
understands that thecourt may even agree with you. Then again, perhaps it will not.

Notwithstanding thestatement inyour letter that "further negotiations would serve no purpose,"
theGreenbergs arewilling to participate in court-sponsored mediation ina timely manner. I
assume that you will provide us with a draft of such a request.
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January 16, 1998

Robert G. Sugarman, Esq.
Weil, Gotshal & Manges LLP
767 Fifth Avenue
New York, NY 10153

Re: Jerry Greenberg, et al. v, National Geographic Socie~y, et aI.

Dear Mr. Sugarman:

You and I have had telephone discussions this week regarding theprospect for settling Count I
and Count II oftheAmended Complaint. The Greenbergs have no enthusiasm for a partial
settlement of their case, butare willing to resolve those two counts with theNational Geographic
Society ("the Society") onthebasis described below. This proposal is tendered solely as a
compromise for thepurpose ofsettlement with theexpectation that it will beused forno other
purpose.

. .
(1) The Society will pay to theGreenbergs the sumof$40,000.00. That sum is inclusive of all
legal expense to date that is related to the claims inCounts' I and II. .

(2) Additionally, the Society will pay to the Greenbergs each year the sum of$2,000.00 as a
license fee for thecontinued use byEducational Insights, Inc. of thedisputed images in its
product. The fee for 1998 will bepaid with the amount stated in(I) above. Fees for any
subsequent years will bepaid by January I of' each year oflicense. The license will expire and
nofurther fees will be required upon receipt by theGreenbergs of a sworn statement by an
officer ofEducational Insights, Inc. or theSociety that all manufacture, distribution and sale of
the product containing thedisputed images has ended.

(3) In order to safeguard against any future problems, theSociety (and itsaffiliates, if
applicable) will promptly provide to Mr. Greenberg a visual inventory ofall photographs, copies
or derivatives, created originally by him, that the Society isholding inits files, archives,
libraries, databases or elsewhere. Mr. Greenberg will thereupon identify ontheinventory all
such items for which he holds copyright and for which he can demonstrate such copyright, and
provide such identification to the Society. The Society will provide written assurance that no
photographs or items so identified will ever be published, distributed, licensed, sold or otherwise
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utilized by the Society, or by others with its Consent or participation, without a prior written
agreement with Mr. Greenberg.

(4) Copyright in the disputed images intheEducational Insights product will beassigned to Mr.
Greenberg by the Society. Such assignment will notbeeffective as to any other images
contained in that product.

The proposal set forth above represents significant compromise in terms of any previous
proposal. The money amount incorporates legal expense incurred inpreparation of the
complaint, and it incorporates as well the infringement (admitted by the Society) embodied in
Count II. The license fee has been reduced from a former demand. The Greenbergs have
instructed me that some flexibility remains as to some details in theproposal, butnotas to its
substance. They are otherwise willing to see theclaims tprough to theend. The proposal is
offered ingood faith, and in the 'expectation that it will beresolved, One way or another, with the
least delay. . . . . . ....

Sincerely,

Norman Davis



.' ,

C'

BY CERTIFIED MAIL

April 23, 1997

,Suzanne RossMcDowell
Assistant Vice President
Legal Affairs, Publications
National Geographic Society
1145 17thStreet, N.W.
Washington, D.C. 20036-4688

DearMs. McDowell:

This will acknowledge receipt of yourletterdated April 18, 1997, which responded to our letter
to you dated March 13, 1997. Your conclusion thatno infringemenihas occurred with respect to,
the Educational Insights materials appears to foreclose anypossibility of resolving that dispute
without litigation. Yourproposal to pay Mr. Greenberg $500 for theuse of his sea fan
photograph was unacceptable whenfirstmade and is unacceptable now. Mr. Greenberg has
serious concerns in otherareas, as indicated in our letter, but is interested only i.n. a global '
resolution of all matters covered in theletter. '

Wewill proceed asindicated in the March 131etter, and in any action that is brought in the
Southern District of Florida we expect to name Educational Insights, Inc. as an additional
defendant. Thenature of a purported licensing agreement between that company andthe Society
asto the disputed materials is unclear to us, butin any event such an agreement is external to our
client's interests.

Mr. Greenberg has become aware that the Society is embarked on a project that apparently will
reproduce on one or more CD-ROMs, for distribution and sale, pastissues of the Society's
magazine covering 100 years. This is notice that any photographs provided byMr. Greenberg to
the Society which appeared in past issues of themagazine -- for which Mr. Greenberg owns
exclusive copyright or for which Mr. Greenberg authorized one-time use for a single issue -- may
not be usedfor the CD-ROM project, or lilly otherproject, without hispriorwritten permission.
The Society has no right -- undercopyright, contract, or anyothertheory -. to use Mr.
Greenberg's creative works for purposes otherthanthose thatwereauthorized byhim with
respect to particular issues of the magazine, Inview oftbis notice, Mr. Greenberg will regard
anyunauthorized use of his worksinthe CD-ROM project aswillful infringement, a.ud he will
seek the fullest remedies available to him.

Inviewof the impasse in thematter, please returnto the undersigned the exhibit book thatwas
specially prepared andprovided to youfor negotiation purposes, As statedin. ourMarch 13
letter, that exhibit was andis theproperty ofMr. Greenberg.

Yourcourteous response to ourMarch 13 letter, while seriously deficient, in ourView, in its
discussion of applicable law, is appreciated. It is unfortunate that the Society -- zealously

......
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protective ofits own rights --has adopted a cavalier position herewhere demonstrable rights of
. another are at issue. Your statement, for example, that copyright protection is available for
.photographs of naturalobjects only if a copyisvirtually identical, if'true, would surelypose
grave difficulties for the Society's OWI1 storehouse of photographs). In due coursewe will allow
a court to decide the proper standard tor infringement ofsuchphotographs.

Very truly yours,

NormanDavis

l I
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BY CERTIFIED MAIL

April 23, 1997

Suzanne RossMcDowell
Assistant Vice President
Legal Affairs, Publications
National Geographic Society
1145 17thStreet, N.W.
Washington, D.C. 20036-4688

DearMs. McDowell:

This will acknowledge receipt of yourletter dated April 18, 1997, which responded to our letter
to you dated March 13, 1997. Your conclusion thatno infringemenlhas occurred withrespect to
the Educational Insights materials appears to foreclose any possibility of resolving that dispute
without litigation. Yourproposal to pay Mr. Greenberg $500 for theuse of his sea fan
photograph was unacceptable when.first made and isunacceptable now. Mr. Greenberg has
serious concerns in otherareas, as indicated in ourletter, but is interested only in,a global .
resolution of all matters covered in theletter.

Wewill proceed asindicated in the March 13 letter, and in any action that is brought in the
Southern District ofFlorida we expect to name Educational Insights, Inc. as an additional
defendant. Thenature of a purported licensing agreement between that company and the Society
as to the disputed materials is unclear to us, butin any event suchan agreement is external to our
client's interests,

Mr. Greenberg hasbecome aware that the Society is embarked On a project that apparently will
reproduce on one or more CD-ROMs, for distribution and sale, past issues of the Society's
magazine covering 100 years. This is notice that any photographs provided byMr. Greenberg to
the Society which appeared in past issues of the magazine -- for which Mr. Greenberg owns
exclusive copyright or forwhich Mr. Greenberg authorized one-time usefor a single issue -- may
not be usedfor the CD-ROM project, or any otherproject, without his priorwritten permission.
The Society has no right -- under copyright, contract, or anyothertheory -. to useMr.
Greenberg's creative works for purposes other thanthosethatwereauthorized byhim with
respect to particular issues of themagazine. Inview of this notice, Mr. Greenberg will regard
any unauthorized use of his works inthe CD-ROM project aswillful infringement, and he will
seek the fullest remedies available to him.

Inview of the impasse in thematter, please returnto the undersigned the exhibit bookthatwas
specially prepared andprovided to youfor negotiation purposes. As stated in ourMarch 13
letter, that exhibit was and is theproperty ofMr. Greenberg.

Yom courteous response to ourMarch 13 letter, while seriously deficient, in ourview, in its
discussion of applicable law, is appreciated. It is unfortunate that the Society -- zealously
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protective ofits ownrights -- has adopted a cavalier position herewhere demonstrable rights of
. another are at issue. Your statement, for example, that copyright protectionis available for
photographs of natural objects onlyif a copyis virtually identical, if true, would surely pose
grave difficulties for the Society'sown storehouse of photographs). In due coursewe will allow
a court to decide tileproper standard for infringement of suchphotographs.

Very trulyyours,

NormanDavis
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Junc4, 1997

Tom StMton
Dir~tor, CD-ROM l't«l~lQt MllIl3gemr;nt
National Oeoifaphie tntllfaetivc
1145 17th St.ree~ N.W.
Washington, DC 2QQJ<l-4688

Re: Douhiloit Photography, Inc:.

Dear Mr. Stanton:

On beheJfofoutclien~ Ooubilet lll]()jl~gmph~r, Inc., we are responding tIlyOllr May
21, 1997 letterIlIld requiring a. complete explanation or"the Sodety'~ PQsition 011 thi:!
m~ttcr". TJrJortllllately for both parties involved, your letter focce:l \l:llo rC~il9nd in thh
manner, It is totally Inadequate to leU a world renowned photographer of David Deubilet'5
sWtur¢ tMt NOS ispllying him nothing for an extensive (indeed, total)electronic reuseof his
photographs (c:lumated 31 70iJ-t imagC$ over 'J.1 years) and10 "explainn tlus in 0. single
pmag.tapb. StJlrling with the words "Thi~ does not lendhself'to a simple or' ea';J' explanation,"
followed by a ~lmmary which i5 pl;linly di's:nucn'iIOUS ilI\~ incorrect ~ a matt..,1 or la...... Mr.
Doubilct has had a long amicable and rnulwJ.lly productive relatloliship with NOS forovera
quarter of a r.entury andexpects to betreated in 8 fair t\lId ~uiroble manner,

"Thefactthat the; CD-ROM proch';ct known M the Complete National Geogr aphic: lOS
years ofNationaJ OeogJ aphic Mas,:a:dne on CD-ROM (the"Product") is Indeed complete is
lrrelevam 10 the legal i~~lIe~ at hand, This is not a simple reprint of the mag:,v;ine nor Is it :!.I .....--'
all iIl\:alo8Q\.lS to miere>£ichc whlch i$ ba.'licwly 1\non-commercial storage device esed
pril1cipally by librari~g and archives. The Product is II new (i,c, flJ1ther) very commercial use l/""

of'Mr, Doubilet's photograph!. indigital (rathertha» print) fbnn on a diskwhkh is."
c,li)rivl!tiv!i' work adding s~.~eh ~n4(ine SOflWlIfC, indexing and, presumably, H:I'ML ~Q4(n8.
Underthe NOS contract'; with Mr [)l)uuil"I"~ company, NOS is obliged to make"an
additional appropriate payment" for any t!Jrth!'.Lm~ of photo selects; the word "ediioriel"

NGS 01610596



-,

" I • •DJ\VI$ &. GIlD;.:r\'!:

describins one (ype of\lsc is merely LIl) eXlUnple. Moreover, theProduct includes a numberof
oon-eon~l photographs. copyright inwhich i~ owned by Deubile, whi<:h wlite originally
li'enJ<:l:! to 'NO::; furone time printmcdi~ use only. P~rther usc Qfthllse will10ut a. new license
b ~.C/Jpyrlght inmngement, .

WfJ lire unimpr-=.wA byyourpoint thatthe Product pri~ ill "affordable." that NOS will
not do more than "hreW; even" and t.hut theProduct i.• intended for"wucational institutions
and families". 'The Product ishardly educationa!, Sill~ it is being distributed bl'ondly to the
home as well all the $\i11001 nlllrkets byMlndscape, one oftheU.S. largest distributors, and is
being supported by Kod;l,k ad tie-ins. Doubilet isnot <;>biiSed to make a fIlrthcr "free"
o:Jntrib\ltion. .

:.;;qually upsetting is Y0l,lf indicaiion that theProduct llI'lablllS end users toprillt the
phologr;Jphs. You m.ake nomelltion ofcopy-prote<:t or lll1 end-user license with restrictive
terms prcvonUni: printinlj; and f\ll ther distribution in.llllY fonn. whether hard copy, l1~tWOlke.d
COmputer systoms oreven theInternet YOIJ P<lSS this offwith thecomment that the print
quality is inferior. althoueh this is clearly a lempor:lly pr9blem ofcurrent technology dealing
with certain pixel ratios-hardly insupet~ble,

NOS has all established course ofdealing with Douoil"l \.lnder which it 011.5

U'~ditional!y pllid SI00 per photo for electronic use. In addjtiol'l, NOs has apjl"i'llit:h~d at least
some asen",i~s and possibly some oth'i1r pholo$lraphcls thrcush Total Clc<1lunce offering$20
per pllllln for I> twenty)'ear license for the Product. We have no idea what theCurrent status
Ofrllis offertntty be Of Why theoffenvas made only to a limited group of those aff<;:(;ted.
Whether or notNOS makes a prot!! on th<;.Rroduc~ Daubilet (and uUl\:( photo3'aphers) arc
~[jJiTlcQ to thoirfees, whether atc,tabli$hed rates 01 at specially neaotiated rates intended 0111y

for the Product (either afixed fcc perphoto or aroyalty based on the sales success ofthe
Product). Neg~tiati\,ln i~ nota \lnJlaklo.llr;lter o..."ferine; mo, This is totally unacceptable to
Mr·l)oUbI~t and, wr; n:e certain, to a large group ofother simillltly situated photographers,

We expect a prompt and complete rcspomc and are willioS til di~"\l~~different
IlpprQ<l¢hes to II mutually :wi:d'actory payment armnsemcnt to resolve this matter.
Mr. Doubilc! vuJu~ and wishes to preserve his rela:ionship with NOS. HR,:\,cvcr. NGS
current position ll'lay estllblish " precedent highly adverse to his interests to whichhe ia
obliged to respond at this time through kf,1.\1 counsel, ..

ry mlly yours, •

\H...--..> ~ ~"lL\LO,,""/
M. utla

cc: David DOllbilet.

MGS 016/0!591
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Dire<::lOr, CD·ROM l'r«l~lQt MM3gemelll
National OCQaraphie Interactive
1145 17th Stree~ N.W.
Washington, DC 20036-468&

DearMr, Stanton:

On behalfof~ur client, Doubilet. PIWlt1graphy, Inc., we arc responding 1(1 your May
:n, 1997 letter and requiring acomplete explanation of"the Sod~ty's po~ition 011 thij
matter". Unfortul\ately f<;w bothpiltlies involved, your fetter forces uS torespond in thi'
manner. It is totally inlldequ$le to lell a world renowned photographer of David Ooubilet's
utarur¢ that NOS ispaying him nothing for anextensive (indeed, lola!) electronic reuse ofhis
photographs (."ummed 31701)-t images over 27 yean)!Il1d to "explain" this Jn i1 single
p<lfagtaph swting with the words "Thi~ does not lenditselftoa simple Or'easyexplanation:'
fQllQwl.I<! by a summary which iG plainly di'sing<;:mous ftrIc! Incorrect ¥- ~. matte u[ law. 'Mr.
Doubilct has had along amicable andrnu(l.,a.!ly productive relatiori~hip withNOS fiJI' overa
quarter ofa C'.enrury and expects to betreated in 8 fair lind equitable manner,

"Thefact that theCD-ROM product known as the Complete National Geographic'. lOS
years of National OeOgl apllie Mlli;lazine Oil CD-ROM(tho "Product") is indeed complete is
irrelevant to lhe legal i~"",,~ at "Md. This is not II simplereprint ofthe magazine nor Is it i!.t /.--"

eJll1M!ogous to microfiche which ,~ basically a non-commercial storage device used
principally by llbrafie~ Il1ld archives. TIle Product is a new (i.c, further) verycommercia! use v
oiMr. Doubi!et'~ photographs in digital (rather than print) form on a diskwhkh is a
dllriva!iw work adding s~.~et, ~11l.\ine software, indexing. end, presumably, RI'ML ~lXll<i8'

Under the NeS contracts with 1vlr r)()u1;il"I'~ cornpany, NOS isobliged to rt'lIlke "an
additional appropriate payment" forany t.:lI!th~.UJ§~ of photo selects; the word "editoriel"

NGS 016/11596
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de5cribins one l'ypc: ofYse is merely ancXl'll1'lple. Moreover, theProd~ct includes a number of
oon~nlrlll;',t photographs, copyright in which i~ owned by Deubilet, which wete originally
lieeneed to NO::; furOM lime print media U5C only, f~rther use of these without a new license
i~ ~,copyrlght jnmllgement,

Welire unilTlpro:.w.d by your point that theProduct prl~ i$"affordable," thlU NOS will
not do more than"break even" ll1ld that the: Product is intended for"educational institutions
and families". The ProdlJet i~ hardly educational, since it is being di~tributed brondl)' to the
home a5 well as th~ l;QhOQ) marketsby Mill\lscape, oneof theU.S. largest distributors, and is
l;.cing supp~ by Kodak (lJj tie-ins. Doubile; is not obii~¢Q to make afurther "free"
contribution, .

J.;;qUaJly upsetting is Y0l,lt inJiClltiorl that theProduct enabllliJ end users toprint the
phatcgt;ij:lhs. You make nomellt10n crcopy-protect or lll1 end-user license with restrictive
terms preventilli printin~ anrl ftll ther distriburion inAllY fonn. whether hlll'd copy, networked
computer systerns or eve" the Internet, You pass this offwith the comment thai the print
,!u!.lity is inferior, aJlhoue;h lhi$ is clearly a temporary problem of current technology dealing
with c.crWn pixel ratios-hardly insuperable,

NOS hasart c:;tablishl!d course ofdealing with DOII\>il,,;! under which it has
traditionally paid $1 OC! perphoto for electronic use. In additiol'l, NOShss appri)ridlr.d at least
some a,genIJills and possibly some oth-:r photographers throush Total Clearance offering $7,0
per plmin f()r a lwl"l1ty yellllicense for the Product, We have no idea what thecurrent status
Oftll;-S ,)l.Ier may be orWhy the oEfer wasml'l.d~ only toa limited groupof those affected,
Whether or notNOS makes a prot!l on th<;.!?roduc~ Doubilet (and "UII'( photographers) ace
cn!ided to thQir fees, whether /it e~!.ablished rates Oi ut specially negotiated tales in\l.\l'lded only
for the Product (eithor afixed fee per photo or a royalty based on thesales success ofthe
Product). NeB~tinth)n i3 not a unllaie.el letter of'f'erin6 .<:ro, 111i. is totally unacceptable to
Mr.l)qubl~t end, we erecertain, to a large groupat oilier Similarly situated photographers.

We expect II prompt ar.ld complete ~e::;ponse and arewilling to discuss different
IIjJprQ~hes to II mutually sa.tidactory payment arrangement 10 resolve thls matter,
Mr, Dcubile! values and wishes to preserve his relatlonship \\~th NOS, 1-l'.Q':¥ever. NG~
curren/positiolllnay establish a precedenthighly adverse to his interests to which he is
obliged to respollu at this time through legal counsel, ..

Co; Davil,j DOllbilet

NG$ 016/0!5(J7
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TOM STANTON
Director, CD-ROM Product Management \

May21,1997

Fred Ward
7106 Saunders Court
Bethesda, Maryland 20817

Dear Magazine Contributor:

As you know, the Societyis making a digitalarchive ofNAUONAL \TEOGRAPJITC magazine
from 1888 through 1996. The Complete NATiONAL GEOGRAPHiC: 108 Years o/NATJONAL
GEOGRAE11IC Magazine on CD-ROM containsa digital imageofevery page ofthe magazine,
including advertisements, without any changes, additions, or modifications,

This CD-ROM contains a searchengine based on the National Geographic Society
proprietary indexing scheme. It does not allowusersto cut and paste photographs or text, and.
while photographs and text can be printed, the quality is inferior to a photocopy of the magazine.
itself

Thc NATIONAL GEOGRAfiHlC on CD-ROM was designed as a low-cost reference tool for'
educators, llorarians.rstudcnts, and families. Producing a CD-ROM of this 'size is an expensive
proposition. We have deliberately priced the 30-voIume set at $199 to make it more affordable
for educational institutions and families.

The 40-million-dollar CD-ROM marketing and distribution contract with Mindscape, Inc"
that some of you have read about in the media covers 11 titles Over a three-year period. including
1771: National Geographic Photo Gallery, Really WildAnimals, GeoBee Challenge, and Ute
Complete lv:,TIONAL GEOGIVlmic: 108Years o/N-moNAI, GEOGRAPHIC Magazine on CD-ROM
These four titles will be released in 1997, and sevenadditional products are scheduledfor release
in 1998. This $40 million representsthe total retail salesMindscape hopes to generate from its
distribution arrangement.' NationalGeographic's expected proceeds are a small fraction ofthis
amount; the Society does not expect to do more than break even on these products. Kodak is
identified as a sponsor of the project as part ofa larger advertising arrangement with the Society.

We are aware that some photographers and writers, whose work has appeared in NATIONAL
GECXiRM'HIC and, therefore, will be in the CD-ROMarchive, are questioning whether they will be
paid [or this use of their work. As Director ofCD-ROMProduct Management, I want to convey
to yOll the Society's position 011 thismatter. . .

1145 17th Street N. w., W"$hi"!;t"". I),C. 20036-1688 Telephone: (202) 862.8681 Fa.\: (202) 429.5771
8~ma.il.: (st"ntQl1@natiou~lgcQgraph.ic.~om htlp:llw\·tw.na1ioualgeographic.com @ Rccycled-ccutcm paper
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This does not lend itself to a simple or easy explanation, as it is a blend of copyright law,
magazine publishing lore, National Geographic contract interpretation, etc., but I will attempt to
summarize. Because the CD-ROM archive consists of an exact image of every page as it was
originally published, this reissuance (or reprint) is not a "further editorial use" of material such as
requires additional payment to the photographers whose contracts commit the Society to payment
under those circumstances. The Society holds copyrights in the magazine issues as collective
works, and we believe that the continuing copyrights permit the Society to republish its magazine
archive in this CD-ROIvl delivery mechanism. This is comparable to magazines being made
available on microfiche.

Beyond this, I don't want to make any blanket statement about individualized contracts. I
do want to state, however, that the NATIONAL GEOGRAPHiC on CD-ROM is a unique situation.
The Society does pay, where appropriate, for electronic/digital reproduction rights. For example,
we will pay photographers for the digital rights to another CD-ROM--The National Geographic
Photo Gallery-a product which is clearly a "further. editorial use" of preexisting material. We
have also paid for digital rights 011 all other interactive products including CD-ROMs and Web
site content modules. It has been, and will continue to be, the Society's position to pay fair
market value for the cont.ent wc publish.

Sincerely,

~~
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March 13, 1997

Suzanne Ross McDowell
Assistant Vice President
Legal Affairs, Publications
National Geographic Society
1145 17th Street, N.W.
Washington, D.C. 20036-4688

Dear Ms. McDowell:

Steel Hector & Davis lLP

200 South Biscayne Boulevard

MiamI. Florida 33131·2398

305.577.7000

305.5i7. 7001 Fax

Norman Davis

305.577.2988

This letter has two objectives. In Part I, we will take up again the matter of
Educational Insights, Inc., which has been the subject of previous correspondence. In Part II,
we will set forth our concerns as to other matters disputed by our client, Jerry Greenberg,
with reference to the National Geographic Society ("the Society").

We believe that our client's copyrights have been infringed through the unauthorized
copying, display, sale and/or preparation of derivative works, by the Society and by
Educational Insights, of original works created by Jerry Greenberg. It appears from the
Educational Insights materials, purchased in Florida last year, that the images our client is
disputing were acquired by that company from the Society, complete with copyright notice
asserted by the Society as to the disputed images (and others) in the Educational Insights
products. You indicated in your most recent letter that the Society accepts responsibility for
responding to our concerns. It appears that Educational Insights may not initially have been
aware of any infringement, but our correspondence to them provided notice of copyright
protection. Notwithstanding that notice, Educational Insights has continued the distribution
and sale of the disputed materials; our client advises that a set of the disputed materials was
purchased recently in Florida. Educational Insights, therefore, may have its own exposure in
this dispute.

In your letter ofNovember 18, 1996, you attempted to persuade us that no
infringement of copyright has occurred in the circumstances here. You conceded that "there
are similarities" with respect to the images but insisted that there are "significant differences"
between the Society's illustrations and our client's photographs. Our view -- markedly
different -- is that the Society's illustrations are at least substantially similar to the original
works. We will discuss each illustration, as you did in that letter.
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An exhibit, in a loose-leafbinder ("Exhibit 1U), is enclosed that demonstrates the
infringements. On page I, the images highlighted in yellow are those being challenged. On
the following pages, the side-by-side comparative images are supplemented with
transparencies made from each image in the Educational Insights product and overlaid on our
client's original works. Each of the challenged images is discussed below.

(1) Redband Ilarrotfish. [Exhibit I, page 3] You stated that the angle of the fish is
different from the photograph, but that is not correct. The angle of the fish is almost
precisely the same, including bends in the body and the angle of the tail. The perspective
from which our client's photographwas taken is also reflected in the copy. You stated that
the shape ofthe fish is unavoidably the same, but we do not agree. Hundreds of photographs
or illustrations ofa Redband parrotfish may exist, but not one matches the positioning and
the contours captured in Mr. Greenberg's photograph. The color differences you cite are
minor and not legally relevant. The photographwas originally published by Mr. Greenberg
in "The Living Reef" (copyright 1972 A-397524) and is currently published in"The Coral
Reef' (copyright 1975 A-722127). The photograph was never provided to the Society for
any use of any kind, although several copies of "The Coral Reef' were sent to the Society
many years ago.

(2) Stoillillht Ilarrotfish. [Exhibit I, page 5] The differences you cite are minimal.
The similarities are substantial. Our client will continue to insist that his photograph was
infringed. The photograph was originally published in"The Living Reef' and is currently
published in "The Coral Reef." Both the original and the copy are identical in size. The
photograph was never provided to the Society for any use of any kind.

(3) Green moray. [Exhibit I, page 7] Your letterstates that the photograph depicts a
green morayeel but that the illustration shows a goldentail. Significantly, the Society's
illustration labels the creature a "moray eel." In its underwater life, a moray rarely presents
much of its bodyout of its lair. The Greenberg photograph shows a morayemerging about
halfway. Other similarities in the photograph and the copyare substantial, as the exhibit
indicates. The moray photograph was originally published in "The Living Reef' and is
currently published in "The CoralReef" The photograph was never provided to the Society
for any use of any kind.

(4) Divers. We categorically disagree with your depiction ofdifferences between our
client's photographs and the illustrations in your package. The comparisons speak for
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themselves, and the overlays on pages 9 and II of Exhibit I plainly demonstrate a striking
similarity.

(a) The lead diver [Exhibit I, page 9] was originally published by National
GeographicMagazine in January 1962 (copyright 1962 B-960824). Copyright as to that
photograph was assigned to Jerry Greenberg on December 18, 1985, and Mr. Greenberg
renewed the copyright inl989 (RE-478-546). The photograph is currently published in "The
Coral Reef." You will note that the lead diver is using an old-style two-hose regulator, with
double tanks.

(b) The flowing-hair diver [Exhibit I, page II] was originally published in "The
Living Reef' and was also published in a poster titled "Living Corals of the Tropical
Atlantic" (copyright 1974 K-107129). That diver is using a customized mini-double tank rig
made for the Greenbergs' son. The tanks are floating upward because the rig did not have a
crotch strap for fastening the tanks down.

(5) Bull shark. [Exhibit I, pages 13 and 15] Your November 18 letter ignored our
discussion of a bull shark illustration in Educational Insights' "Creatures of the Open Ocean"
(Code 3907). The bull shark photograph was provided to the Society from Mr. Greenberg's
files in 1963 with other materials pertaining to a photo essay on sharks and shark research.
The essay was eventually published by the Society, but the bull shark photograph was not
used, and his photograph was belatedly returned to Mr. Greenberg. The bull shark
photograph was first published by Mr. Greenberg in "Fish Men Fear: Shark" (copyright
1969 A-I06-687), and subsequently in his postertitled "Shark!" (copyright 1974 K-I07
130). The photograph is currently published in "Sharks and Other Dangerous Sea Creatures"
(copyright 1.981 VA-70-254), and in "Beneath Coral Seas" (copyright 1986 VA-240-616).

The enclosed Exhibit I has two separate comparisons of the bull shark image. On
page 13 is an overlay, prepared from the Society's image, placed atop Mr. Greenberg's file
photograph. The images are exactly the same with the exception of the tail. The modified
tail in the Society's image was taken from a separate Greenberg photograph of a bull shark
that was provided to the Society, and the tail modification can be quickly seen in the display
on page 15 of Exhibit 1.

In a letter to Mr. Greenberg, dated December 29, 1967, Bryan Hodgson stated that
Mr. Greenberg's shark transparencies "were in the possession of Bill Bond, who used them
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as reference material for his painting in the SHARKS story." Our contention is that they
were not used merely for reference purposes but were copied. The painting referred to by
Bond is the same used in Educational Insights' "Creatures of the Open Sea" (Code 3907).

(6) Othersharks. Inadvertently not included in our correspondence with Educational
Insights was discussion regarding three other shark images that are contained in their
"Creatures ofthe Open Sea." Other unauthorized copies include a great hammerhead shark,
an oceanic whitetip shark, and a silky shark that Mr. Greenberg believes were copied from
photographs provided to the Society by him for the article that was published in 1968.
Comparisons of the whitetip shark images are shown on pages 16and 17of Exhibit I. The
whitetip photograph was delivered by Mr. Greenberg to the Society in the 1960s, but was
never published in the magazine. The Society may have keptother unpublished slides from
the shark assignment and used themfor these illustrations.

Resolution of the dispute regarding the images in the Educational Insights material is
discussed below, following Part II.

part II

Mr. Greenberg, as you may be aware, has had a professional and business relationship
with the Society spanning a period of some three decades. He has carefully documented that
relationship. Many photographswere provided by him to the Society's publications pursuant
to contracts, according to the terms of each. Many other photographs were provided in good
faith by Mr. Greenberg for the Society's consideration, without the protection of a contract.
On some assignments when submitted photographs were not published, the Society retained
"selects" that should have been returned to him. Mr. Greenberg eventually discovered,
however, that the Society, without his permission, had published, or permitted the
publication of, various materials for which the Society had no copyright or contract rights,
but for which Mr. Greenberg had proprietary rights.

A separate loose-leafexhibit ("Exhibit 2") is enclosed that illustrates the unauthorized
uses discussed below.

(A) Aninfringement appeared in a promotional piece for the Society that was
published in September 1975. Mr. Greenberg possessed a copyright in the photograph used.
The infringing photograph, showing a scubadiver cruising among reefs and fans, first
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appeared by arrangement with Mr. Greenberg in 1967 in the Society's book titled "World
Beneath the Sea." The photograph subsequently was published by Mr. Greenberg in 1969 in
a book titled "Adventures of a Reefcomber" (A-129-935). It was subsequently published by
Mr. Greenberg in 1972 in "The Living Reef' (A-397-524). Both books contained copyright
notice, and each copyright was registered. In 1973, by agreement with Mr. Greenberg, the
Society republished the photograph in a second edition of"World Beneath the Sea." No
further use by the Society was ever authorized. Exhibit 2, pages 1-2.

(B) An unauthorized use appeared in the March/April 1994 issue ofTraveler
magazine, published by the Society. Displayed on page 70 of the issue was a photograph of
a skin diver "swimming through a coral jungle," in the language of the caption. That
photograph originally appeared in the Winter 1985/86 issue of Traveler, pursuant to a written
agreement between Mr. Greenberg and the Society. That agreement, by its terms, limited the
Society's rights to one-time publication. The photograph was copyrighted in 1985 by Mr.
Greenberg (VA-417-426). The 1994 publication was not authorized by the agreement. The
Society eventually conceded that the use was unauthorized and paid Mr. Greenberg. Exhibit
2, pages 3-4.

(C) .A photograph of a sea fan, originally authorized by Mr. Greenberg for one-time
use in the Society's magazine in July 1990, was improperly included in a color brochure
promoting the 1996 Jason Project. The Society acknowledged the impropriety, with
apologies, in a letter dated October 26, 1995, from Rock Wheeler. That infringement has not
been resolved. In a letter to Mr. Greenberg dated October 26, 1995, Rock Wheeler admitted
that the Society had violated Mr. Greenberg's copyright by using the photograph. "We
realize the importance of copyright," Mr. Wheeler wrote, "and that we have committed a
serious violation." Exhibit 2, pages 5-6.

Mr. Greenberg has attempted on literally dozens of occasions through the years to
guard against unauthorized uses of his photographs by the Society and to recover
photographs that the Society had no legal right to retain. There may have been other
unauthorized uses. In at least one instance his request for the return of materials was
adamantly refused. In a letter to Mr. Greenberg dated April 18, 1994, W. Allan Royce
advised that the Society was entitled by contract to retain photographs created by Mr.
Greenberg pursuant to assignments given to him by the Society's magazine. "None of this
material," he wrote, "is going to be returned to you." We challenge the Society to
demonstrate, through the written agreements to which Mr. Royce's letter referred, that the
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Societyever obtained anyright to retain in its files any material provided by Mr. Greenberg,
after the one-time publication to which he agreed, and for the article on which the assignment
was based, had been satisfied.

The one exception to that principle was an agreement between Mr. Greenberg and the
Society in 1962, in which the magazine was permitted to pull and to keep "a few selects,"
which we understand to be photographs not published but with ongoing potential for
publication. Instead, more than 50 selects were pulled. It is a reasonable inference that the
Society has hundreds of Mr. Greenberg's photographs in hard-copy files, on videodisc, or in
other electronic storage and retrieval systems that may be in use. You will appreciate that
each photograph submitted on assignment by Mr. Greenberg and actually used in a Society
publication was accompanied by literally dozens of other photographs from which a final
selection was made. Samples of the Society's photographic indexing in Mr. Greenberg's
possession make it clearthat materials createdby him can be located in the Society's files.

Mr. Greenberg, for a periodof years, allowed the Society to retain photographs by
him that were never intended for publication. That era of good faith reliance on his part has
passed. We believe that at least one of the unauthorized usesof his photographs described
in this Part ~I, as well as those described in Part I, are actionable in the U. S. District Court
for the Southern District of Florida. The unauthorized uses of his copyrighted works is one
aspect of the problem. The fact that the Society is using some of those works in publications
and for purposes that compete unfairly withMr. Greenberg in his own business ventures is
another.

Mr. Greenberg's objective is to resolve all of the matters set forth in this letter,
completely and with finality, and not on a piecemeal basis. Enclosed is a settlement proposal
-- containing two separate options -- that can accomplish that objective. If a settlement
cannot be concluded to our client's satisfaction, we will proceedwith an action in federal
court in Florida that will name the Society as defendant. Educational Insights, Inc. may also
be named because ofits continuing use of the protected photographs. Our client is not
interested in protracted negotiations. We must receive a response from the Society with
respect to the two enclosed optionsby the close of business on Friday, April 18, 1997. Mr.
Greenberg's legal expense to date is incorporated in the settlement options. Any additional
legal expense more than nominal in nature will change the damage amounts sought. The
enclosed loose-leafexhibits are the property of Mr. Greenberg and must be returned upon the
conclusion of this matter.
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We have represented Mr. Greenberg on copyright matters for many years and have
found him to be eminently reasonable in demands directed to infringing parties. That fact is
reinforced by the infrequent occasions when it has been necessary to seek the assistance of a
federal court, and on each such occasion the effort has been successful. We look forward to a
response on or before the aforesaid date.

Very truly yours,

(\ ~\~C(:3SM1v~
Norm~ Davis

Enclosures

bee: Jerry Greenberg
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Option A

(1) Mr. Greenberg must be paid damages by the Society, for itself and for
Educational Insights, Inc., in the amount of $35,000, inclusive oflegal expense incurred by
him to date.

(2) Educational Insights, Inc. must immediately and permanently cease and desist
from any further use in any manner of the disputed images.

(3) . The Society must immediately and permanently cease and desist from any use
in any manner, by itself or by others with its consent, of any original works of Jerry
Greenberg, or copies thereof, that may be in the Society's possession or control.

(4) The Society must provide assurances, satisfactory to Mr. Greenberg, that no
photographs ever provided by him to the Society, or copies or derivatives, will ever be
published, distributed, licensed, sold or otherwise utilized by the Society, or by others with
its consent or participation, in any manner whatsoever.

(5) Copyright in the disputed images in the Educational Insights products must be
assigned to Mr. Greenberg by the National Geographic Society on a form that we will
provide. The assignment will not be effective as to any other images contained in those
products.

(6) Copyright asserted by the Society on all photographs by Mr. Greenberg that
have been published in the Society's publications must be assigned to Mr. Greenberg on a
form that we will provide.
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OptiQn B

(l) Mr. Greenberg must be paiddamages by the Society, for itselfand for
Educational Insights, Inc., in the amount Qf$40,000, inclusive of legal expense incurred by
him tQ date. Such payment will entitle Educational Insights, Inc. to continue to utilize the.
disputed images only, and only in presently-existing products, for the remainder of 1997.

(2) After 1997, Educational Insights, Inc. and/or the National Geographic Society
may enter into a license agreement that permits Educational Insights, Inc. to continue to
utilize thedisputed images only, and only in presently-existing products, for all of 1998. The
license fee for that period is $4,000, whether or not the disputed images are utilized during
the entire period. Such payment must be received by Mr. Greenberg no later than December
31, 1997. The licensee(s) will have the option of renewing the license on the same terms, for
a license fee of$4,000, for anysucceeding year, provided that notice of renewal and the
license fee are received byMr. Greenberg no later than December 31 of the year of the
expiring license. If the license is not renewed for anyyear, all rights of the licensee(s) will
end at the expirationof an existing license, and neither the Society nor Educational Insights,
Inc. may thereafter use any of the disputed images in any manner. We will prepare the
license agreement.

(3) The Society must provide assurances, satisfactory to Mr. Greenberg, that no
photographs ever provided by him to the Society, or copies or derivatives, will ever be
published, distributed, licensed, sold or otherwise utilized by the Society, or byothers with
its consent or participation, in any manner whatsoever (apart from the uses contemplated in
paragraph,(2) above).

(4) Copyright in the disputed images in the Educational Insights products must be
assigned to Mr. Greenberg by the National Geographic Society on a form that we will
provide. The assignment will not be effective asto any other images contained in those
products,

(5) Copyrightasserted by the Society on all photographsby Mr. Greenberg that
have beenpublished in the Society's publications must be assigned to Mr. Greenberg on a
form that we will provide.
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March 13, 1997

Suzanne Ross McDowell
Assistant Vice President
Legal Affairs, Publications
National Geographic Society
1145 17th Street, N.W.
Washington, D.C. 20036·4688

Dear Ms. McDowell:

'J Steel Hector & Davis llP

200 Soulh Biscayne Boulevard

MiamI. florida 33131·2398

305.577.7000

305.577.7001 Fa.><

Norman Davis

305.577.2988

This letter has two objectives. In Part I, we will take up again the matter of
Educational Insights, Inc., which has been the subject of previous correspondence. In Part II,
we will set forth our concerns as to other matters disputed by our client, Jerry Greenberg,
with reference to the National Geographic Society ("the Society").

We believe that our client's copyrights have been infringed through the unauthorized
copying, display, sale and/or preparation of derivative works, by the Society and by
Educational Insights, of original works created by Jerry Greenberg. It appears from the
Educational Insights materials, purchased in Florida last year, that the images our client is
disputing were acquired by that company from the Society, complete with copyright notice
asserted by the Society as to the disputed images (and others) in the Educational Insights
products. You indicated in your most recent letter that the Society accepts responsibility for
responding to our concerns. It appears that Educational Insights may not initially have been
aware of any infringement, but our correspondence to them provided notice of copyright
protection. Notwithstanding that notice, Educational Insights has continued the distribution
and sale of the disputed materials; our client advises that a set of the disputed materials was
purchased recently in Florida. Educational Insights, therefore, may have its own exposure in
this dispute.

In your letter of November 18, 1996, you attempted to persuade us that no
infringement ofcopyright has occurred in the circumstances here. You conceded that "there
are similarities" with respect to the images but insisted that there are "significant differences"
between the Society's illustrations and our client's photographs. Our view -- markedly
different -" is that the Society's illustrations are at least substantially similar to the original
works. We will discuss each illustration, as you did in that letter.
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An exhibit, in a loose-leaf binder ("Exhibit 1"), is enclosed that demonstrates the
infringements. On page I, the images highlighted in yellow are those being challenged. On
the following pages, the side-by-side comparative images are supplemented with
transparencies made from each image in the Educational Insights product and overlaid on our
client's original works. Each of the challenged images is discussed below.

(I) Redband parrotfish. [Exhibit I, page 3] You stated that the angle of the fish is
different from the photograph, but that is not correct. The angle of the fish is almost
precisely the same, including bends in the body and the angle of the tail. The perspective
from which our client's photograph was taken is also reflected in the copy. You stated that
the shape of the fish is unavoidably the same, but we do not agree. Hundreds of photographs
or illustrations ofa Redband parrotfish may exist, but not one matches the positioning and
the contours captured in Mr. Greenberg's photograph. The color differences you cite are
minor and not legally relevant. The photograph was originallypublished by Mr. Greenberg
in "The Living Reef" (copyright 1972 A-397524) and is currently published in "The Coral
Reef' (copyright 1975 A-722127). The photograph was never provided to the Society for
any use ofany kind, although several copies of"Tbe Coral Reef' were sent to the Society
many years ago.

(2) Stopli~ht parrotfish. [Exhibit I, page 5] The differences you cite are minimal.
The similarities are substantial. Our client will continue to insist that his photograph was
infringed. The photograph was originally published in "The Living Reef' and is currently
published in "The Coral Reef." Both the original and the copy are identical in size. The
photograph was never provided to the Society for any use of any kind.

(3) Green moray. [Exhibit I, page 7] Your letter states that the photograph depicts a
green moray eel but that the illustration shows a goldentail. Significantly, the Society's
illustration labels the creature a "moray eel." In its underwater life, a moray rarely presents
much of its body out ofits lair. The Greenberg photograph shows a moray emerging about
halfway. Other similarities in the photograph and the copy are substantial, as the exhibit
indicates. The moray photograph was originally published in "The Living Reef' and is
currently published in "The Coral Reef." The photograph was never provided to the Society
for any use of any kind.

(4) ~. We categorically disagree with your depiction of differences between our
client's photographs and the illustrations in your package. The comparisons speak for



STEEL.

HECTOR

IIDAVIS

Suzanne Ross McDowell, Esq.
March 13, 1997
page 3

themselves, and the overlays on pages 9 and II of Exhibit I plainly demonstrate a striking
similarity.

(a) The lead diver [Exhibit 1, page 9] was originally published by National
Geographic' Magazine in January 1962 (copyright 1962 B-960824). Copyright as to that
photograph was assigned to Jerry Greenberg on December 18, 1985, and Mr. Greenberg
renewed the copyright in1989 (RE-478-546). The photograph is currently published in "The
Coral Reef." You will note that the lead diver is using an old-style two-hose regulator, with
double tanks.

(b) The flowing-hair diver [Exhibit 1, page 11] was originally published in "The
Living Reef' and was also published in a poster titled "Living Corals of the Tropical
Atlantic" (copyright 1974 K-I07129). That diver is using a customized mini-double tank rig
made for the Greenbergs' son. The tanks are floating upward because the rig did not have a
crotch strap for fastening the tanks down.

(5) Bull shark. [Exhibit 1, pages 13 and 15] Your November 18 letter ignored our
discussion ofa bull shark illustration in Educational Insights' "Creatures of the Open Ocean"
(Code 3907). The bull shark photograph was provided to the Society from Mr. Greenberg's
files in 1963 with other materials pertaining to a photo essay on sharks and shark research.
The essay was eventually published by the Society, but the bull shark photograph was not
used, and his photograph was belatedly returned to Mr. Greenberg. The bull shark
photograph was first published by Mr. Greenberg in "Fish Men Fear: Shark" (copyright
1969 A-I06-687), and subsequently in his poster titled "Shark!" (copyright 1974 K-I07
130). The photograph is currently published in "Sharks and Other Dangerous Sea Creatures"
(copyright 1981 VA-70-254), and in "Beneath Coral Seas" (copyright 1986 VA-240-616).

The enclosed Exhibit I has two separate comparisons of the bull shark image. On
page 13 is an overlay, prepared from the Society's image, placed atop Mr. Greenberg's file
photograph. The images are exactly the same with the exception of the tail. The modified
tail in the Society's image was taken from a separate Greenberg photograph of a bull shark
that was provided to the Society, and the tail modification can be quickly seen in the display
on page 15 of Exhibit I.

In.a letter to Mr. Greenberg, dated December 29, 1967, Bryan Hodgson stated that
Mr. Greenberg's shark transparencies "were in the possession of Bill Bond, who used them
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as reference material for his painting in the SHARKS story." Our contention is that they
were not used merely for reference purposes but were copied. The painting referred to by
Bond is the sameused in Educational Insights' "Creatures of the Open Sea" (Code 3907).

(6) Other sharks. Inadvertently not included in our correspondence with Educational
Insights was discussion regarding three other shark images that are contained in their
"Creatures of the Open Sea." Other unauthorized copies include a great hammerhead shark,
an oceanicwhitetip shark, and a silky shark that Mr. Greenberg believes were copied from
photographs provided to the Society by him for the article that was published in 1968.
Comparisons of the whitetip shark images are shown on pages 16and 17of Exhibit I. The
whitetip photograph was delivered by Mr. Greenberg to the Society in the 1960s, but was
never published in the magazine. The Society may have kept other unpublished slides from
the shark assignment and used them for these illustrations.

Resolution of the dispute regarding the images in the Educational Insights material is
discussed below, following Part II.

part II

Mr. Greenberg, as you may be aware, has had a professional and business relationship
with the Society spanning a period of some three decades. He has carefully documented that
relationship. Many photographswere provided by him to the Society's publications pursuant
to contracts, according to the terms of each. Many other photographs were provided in good
faith by Mr. Greenberg for the Society's consideration, without the protection of a contract.
On some assignments when submitted photographs were not published, the Society retained
"selects" that should have been returned to him. Mr. Greenberg eventually discovered,
however, that the Society, without his permission, had published, or permitted the
publication of, various materials for which the Society had no copyright or contract rights,
but for which Mr. Greenberg had proprietary rights.

A separateloose-leafexhibit ("Exhibit 2") is enclosed that illustrates the unauthorized
uses discussed below.

(A) An infringement appeared in a promotional piece for the Society that was
published in September 1975. Mr. Greenberg possessed a copyright in the photograph used.
The infringing photograph, showing a scubadiver cruising among reefs and fans, first
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appeared by arrangement with Mr. Greenberg in 1967 in the Society's book titled "World
Beneath the Sea." The photograph subsequently was published by Mr. Greenberg in 1969 in
a book titled "Adventures ofa Reefcomber" (A-129-935). It was subsequently published by
Mr. Greenberg in 1972 in "The Living Reef' (A-397-524). Both books contained copyright
notice, and each copyright was registered. In 1973, by agreement with Mr. Greenberg, the
Society republished the photograph in a second edition of"World Beneath the Sea." No
further use by the Society was ever authorized. Exhibit 2, pages 1-2.

(B) An unauthorized use appeared in the March/April 1994 issue of Traveler
magazine, published by the Society. Displayed on page 70 of the issue was a photograph of
a skin diver "swimming through a coral jungle," in the language of the caption. That
photograph originally appeared in the Winter 1985/86 issue of Traveler, pursuant to a written
agreement between Mr. Greenberg and the Society. That agreement, by its terms, limited the
Society's rights to one-time publication. The photograph was copyrighted in 1985 by Mr.
Greenberg (VA-417-426). The 1994 publication was not authorized by the agreement. The
Society eventually conceded that the use was unauthorized and paid Mr. Greenberg. Exhibit
2, pages 3-4..

(C) .A photograph of a sea fan, originally authorized by Mr. Greenberg for one-time
use in the Society's magazine in July 1990, was improperly included in a color brochure
promoting the 1996 Jason Project. The Society acknowledged the impropriety, with
apologies, in a letter dated October 26, 1995, from Rock Wheeler. That infringement has not
been resolved. In a letter to Mr. Greenberg dated October 26, 1995, Rock Wheeler admitted
that the Society had violated Mr. Greenberg's copyright by using the photograph. "We
realize the importance of copyright," Mr. Wheeler wrote, "and that we have committed a
serious violation." Exhibit 2, pages 5-6.

Mr. Greenberg has attempted on literally dozens of occasions through the years to
guard against unauthorized uses of his photographs by the Society and to recover
photographs that the Society had no legal right to retain. There may have been other
unauthorized uses. In at least one instance his request for the return of materials was
adamantly refused. In a letter to Mr. Greenberg dated April 18, 1994, W. Allan Royce
advised that the Society was entitled by contract to retain photographs created by Mr.
Greenberg pursuant to assignments given to him by the Society's magazine. "None of this
material," he wrote, "is going to be returned to you." We challenge the Society to
demonstrate, through the written agreements to which Mr. Royce's letter referred, that the
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Society ever obtained any right to retain in its files any material provided by Mr. Greenberg,
after the one-time publication to which he agreed, and for the article on which the assignment
was based, had been satisfied.

The one exception to that principle was an agreement between Mr. Greenberg and the
Society in 1962, in which the magazine was permitted to pull and to keep "a few selects,"
which we understand to be photographs not published but with ongoing potential for
publication. Instead, more than 50 selects were pulled. It is a reasonable inference that the
Society has hundreds of Mr. Greenberg's photographs in hard-copy files, on videodisc, or in
other electronic storage and retrieval systems that may be in use. You will appreciate that
each photograph submitted on assignment by Mr. Greenberg and actually used in a Society
publication was accompanied by literally dozens of other photographs from which a final
selection was made. Samples of the Society's photographic indexing in Mr. Greenberg's
possession make it clearthat materials createdby him can be located in the Society's files.

Mr. Greenberg, for a period of years, allowed the Society to retain photographs by
him that were never intended for publication. That era of good faith reliance on his part has
passed. We believe that at least one of the unauthorized usesof his photographs described
in this Part ~I. as well as those described in Part I, are actionable in the U. S. District Court
for the Southern District of Florida. The unauthorized uses of his copyrighted works is one
aspect of the problem. The fact that the Society is using some of those works in publications
and for purposes that compete unfairly with Mr. Greenberg in his own business ventures is
another.

Mr. Greenberg's objective is to resolve all of the matters set forth in this letter,
completely and with finality, and not on a piecemeal basis. Enclosed is a settlement proposal
-- containing two separate options -- that can accomplish that objective. If a settlement
cannot be concluded to our client's satisfaction, we will proceed with an action in federal
court in Florida that will name the Society as defendant. Educational Insights, Inc. may also
be named because ofits continuing use of the protected photographs. Our client is not
interested in protracted negotiations. We must receive a response from the Society with
respect to the two enclosed options by the closeof business on Friday, April 18, 1997. Mr.
Greenberg's legalexpense to date is incorporated in the settlement options. Any additional
legal expensemore than nominal in nature will change the damage amounts sought. The
enclosed loose-leafexhibits are the property of Mr. Greenberg and must be returned upon the
conclusion of this matter.
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We have represented Mr. Greenberg on copyright matters for many years and have
found him to be eminently reasonable in demands directed to infringing parties. That fact is
reinforced by the infrequent occasions when it has been necessary to seek the assistance of a
federal court, and on each such occasion the effort has been successful. We look forward to a
response on or before the aforesaid date.

\"ery truly yours,

(\ ~\tAM~S)JJJ
Norm~Davis

Enclosures

bee: Jerry Greenberg
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OptiQn A

(I) Mr. Greenberg must be paid damages by the Society, for itselfand for
Educational Insights, Inc., in the amount Qf$35,000, inclusive of legal expense incurred by
him tQ date.

(2) Educational Insights, Inc. must immediately and permanently cease and desist
from any further use inany manner of the disputed images.

(3). The Society must immediately and permanently cease and desist from any use
in any manner, by itselfor byothers with its consent, of any original works of Jerry
Greenberg, or copies thereof, that may be in the Society's possession or control,

(4) The Society must provide assurances, satisfactory to Mr. Greenberg, that no
photographs ever provided byhim to the Society, or copies or derivatives, will ever be
published, distributed, licensed, sold or otherwise utilized by the Society, or by others with
its consent or participation, in any manner whatsoever.

(5) Copyright in the disputed images in the Educational Insights products must be
assigned to Mr. Greenberg by the National Geographic Society on a form that we will
provide. The assignment will not be effective as to anyother images contained in those
products.

(6) Copyright asserted by the Societyon all photographs by Mr. Greenberg that
have been published in the Society's publications must be assigned to Mr. Greenberg on a
form that we will provide.
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Option B

(I) Mr. Greenberg must be paid damages by the Society, for itself and for
Educational Insights, Inc., in the amount of$40,OOO, inclusive oflegal expense incurred by
him to date. Such payment will entitle Educational Insights, Inc. to continue to utilize the.
disputed images only, and only in presently-existing products, for the remainder of 1997.

(2) After 1997, Educational Insights, Inc. and/or the National Geographic Society
may enter into a license agreement that permits Educational Insights, Inc. to continue to
utilize the disputed images only, and only in presently-existing products, for all of 1998. The
license fee for that period is $4,000, whether or not the disputed images are utilized during
the entire period. Such payment must be received by Mr. Greenberg no later than December
3 I, 1997. The licensee(s) will have the option of renewing the license on the same terms, for
a license fee of$4,000, for any succeeding year, provided that notice of renewal and the
license fee are received by Mr. Greenberg no later than December 31 of the year of the
expiring license. Ifthe license is not renewed for any year, all rights of the licensee(s)will
end at the expiration of an existing license, and neither the Society nor Educational Insights,
Inc. may thereafter use any of the disputed images in any manner. We will prepare the

license agreement.

(3) The Society must provide assurances, satisfactory to Mr. Greenberg, that no
photographs ever provided by him to the Society, or copies or derivatives, will ever be
published, distributed, licensed, sold or otherwise utilized by the Society, or by others with
its consent or participation, in any manner whatsoever (apart from the uses contemplated in

paragraph .(2) above).

(4) Copyright in the disputed images in the Educational Insights products must be
assigned to Mr. Greenberg by the National Geographic Society on a form that we will
provide, The assignment will not be effective as to any other images contained in those

products.

(5) Copyright asserted by the Society on all photographs by Mr. Greenberg that
have been published in the Society's publications must be assigned to Mr. Greenberg on a
form that we will provide.


