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The human resource component is a critical bridge between IPR protection, innovation promotion, and economic 
development. This paper reviews efforts to create a replicable model for teaching IP and innovation law based upon two 
decades of building and teaching such a curriculum in the United States to law students, scientists and engineers, business 
managers, and government officials. One broad point of emphasis is the importance of the cross-disciplinary classroom 
(equally addressing the needs and interests of those groups of students) for the development of a cadre of ‘IP professionals’. 
But development of an IP profession, standing alone, is inadequate. Hence, the second point of emphasis is the need to 
impart highly specialized transactional, managerial, and negotiation skills, to turn ‘IP professionals’ into true ‘innovation 
professionals’ who can serve as a platform for a truly indigenous and self-perpetuating ‘infrastructure of innovation’. 
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The greatest invention of the 19th Century was the 
invention of the method of invention. 

Alfred N Whitehead, Science and the Modern 
World (1925). 

Are Robust Intellectual Property Laws a 
Necessary Condition for Innovation? 
Channeling the power of innovation is a fundamental 
necessity in the global information and environmental 
ecosystems in which we live.1 Rapid radical 
transformations in our virtual and physical 
ecosystems challenge the real capacity of human 
societies to respond effectively. Human society is in a 
race between opportunities and threats. The 
information ‘opportunity’ includes the global 
communications and transportation revolutions, 
convergence of technology and information, and 
prospects of a ‘real-time’ global civil society where 
benefits flow to all states and all peoples. The 
physical ‘threat’ includes the consequences of finding 
ways of feeding and caring for exploding human 
populations, fighting global pandemics such as 
HIV/AIDS, SARS, avian flu and malaria, preventing 
conflicts over resources (and the concomitant ethnic 
conflicts that ensue), reducing the human impact on 
the environment, preserving the traditions that give 
our lives spiritual sustenance and meaning, and 
confronting the unavoidable cultural dislocations 
engendered by our ascent (or is it descent?) into 
modernity. These threaten our very existence on the 

planet. The demands of economic development, 
driven by growth in human populations and 
disparities in material well being made ever more 
visible due to modern communications, are not to be 
overlooked. Can we win the ‘human race’? Not 
without innovation.2 

A critical component in meeting the innovation 
challenge is educating innovators – the ‘human 
capital’ of the knowledge economy – in how to carry 
out their mission of channeling its power through law. 
Just as Edison’s research park transformed the 
‘method of invention’ from individual to collective 
goal-driven effort in the 19th century (described in 
Whitehead’s laudatory epigram above), the challenges 
of the 21st century require us to systematize, 
rationalize, and improve the teaching of innovation 
law by expanding scope and improving focus of what 
we teach, reflecting upon and, indeed, questioning 
unflinchingly how we teach, and redirecting our efforts 
in identifying the target audiences for whom we teach. 

One oft-raised lurking question is not included 
above because it has already been answered - not 
completely but sufficiently for my purposes: Is a 
robust IPR system necessary to promote innovation? 
That the most obvious goal of modern innovation 
policy is economic development through the creation 
of new wealth and its subsequent diffusion is given 
for this discussion.3 Indeed, the received wisdom for 
this writer as to the basis for legal frameworks _____________ 
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designed to nurture innovation is that they lead to the 
creation of wealth for all – not just for the innovator. 
Such was the tenor of the language used by the 
drafters of the US Constitution over two centuries ago 
in granting the Congress the power to protect the 
work products of authors and inventors through 
intellectual property rights.4 

What was once but an inchoate ‘conviction’ of the 
Founders of the United States, legislators, and judges 
over the past two centuries has now been empirically 
demonstrated by economic theory. According to a 
recent report of The Economist, intangible assets have 
shot up from 20 percent of the value of companies in 
the S&P 500 in 1980 to around 70 percent today.5 
Intellectual property is the ‘core’ of the knowledge 
economy because, as it has been said, ‘it is the most 
tangible of the intangibles’.6 

‘New growth’ or ‘endogenous growth’  
(neo-Schumpeterian) economists maintain that we can 
best explain modern economic development by 
redirecting our theoretical focus from traditional 
physical capital to human capital (knowledge 
production) and from ‘perfect’ competition to 
‘imperfect’ competition (market interventions) 
designed to foster technological innovation.7 
Unsurprisingly, these ‘new growth’ economists 
endlessly argue over the extent to which ‘monopoly 
profits motivate innovation;’ but more important for 
my discussion is their observation that ‘people with 
human capital migrate from places where it is scarce 
to places where it is abundant.’8 

In the first two thirds of the 20th century at least, 
market intervention in the form of strong IPR 
protection in the United States was not popular public 
policy. A vivid illustration appears in a dissenting 
opinion by a Supreme Court justice in a 1949 patent 
case. Justice Robert Jackson wryly observed, ‘the 
only patent that is valid is one which this Court has 
not been able to get its hands on.’9 That was in an era 
when technological competition in the United States 
market was primarily between domestic firms in the 
national economy. Not until the late 1970’s did the 
US Congress became energized (perhaps ‘rabid’ is a 
better description) about ‘strong IP protection’ in the 
face of growing technological competition from 
Japan.10 What has ensued since 1980 has sometimes 
been called the global ‘Pro-Patent Era’ or the ‘Golden 
Age of Intellectual Property’, driven by the United 
States both internally and externally.11 

For over a century, harmonization of intellectual 
property laws among the developed countries had 
always been a slow and painful process, and remains 
so.12 But the advent of the US-led push for the World 
Trade Organization’s TRIPS Agreement intended to 
incorporate the developing countries into a ‘world 
intellectual property system’ has compounded the 
controversy over the nature, suitability, and scope of 
IPRs in an increasingly globalized technology  
market. 13 Economists who are harsh critics of the 
TRIPS Agreement generally still accept the basic 
premise that in a world of imperfect competition, 
market intervention in favour of innovation works in 
developed countries, and that IPR protection is a 
necessary component of innovation policy. For 
example, one perennial critic of the TRIPS 
Agreement and of the ‘new growth’ economists, 
former World Bank Chief Economist and Nobel 
Laureate, Joseph Stiglitz, recently stated: 

 
‘intellectual property is important, but the 
intellectual property regime for a 
developing country is different from that 
for an advanced industrial country. The 
TRIPS scheme failed to recognize this. In 
fact, intellectual property should never 
have been included in a trade agreement, at 
least partly because its regulation is beyond 
the competency of trade negotiators.’14 

 
Dr Stiglitz is entitled to his opinion that it is 

necessary to modify already existing TRIPS standards 
to meet the needs of a particular developing country, 
but he does not deny the importance of IPRs to 
developed ones. What is missing in Stiglitz’ premise, 
even if it is true, is an explanation of how a 
‘developing’ country could ever become a 
‘developed’ one if IPR protection remains weak? 
How are developing countries ever going to catch up? 
Or should developing countries relegate themselves to 
the perpetual role of ‘fair followers’ and accept  
(or demand) crumbs from the tables of their wealthier 
trading partners? 

We cannot deny that the decade-old TRIPS treaty 
is now a fact of life for all of the 149 member states of 
the World Trade Organization (WTO). Over the past 
decade, some of the most significant WTO member 
developing economies – including China and India – 
have greatly modified their laws to comply with the 
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TRIPS Agreement and are well beyond ‘the point of 
no return’ to the old days of autarky, import 
substitution, and self-absorption. Pressure to reform 
IPR systems in developing countries continues to 
come from foreign governments, primarily the United 
States, and the private firms whose interests it 
represents.15 And increasingly, the European Union 
countries have begun to become more active in 
pressuring for stronger IP laws in their developing 
country trading partners.16 External pressure for 
reform has also come from the more neutral and 
principle-based decisions of the Dispute Settlement 
Body of the WTO.17 There is no dearth of external 
pressure on developing countries to reform their IPR 
systems. 

But equally, if not more importantly, it is for 
internal reasons that a significant number of 
developing economies such as China, India, Chile and 
Mexico are well along the way in the process of 
adopting many of the growth-oriented policies touted 
by endogenous growth economists such as Romer.18 
In so doing, they appear to be emulating the smaller 
‘economic tigers’ of Asia (South Korea, Taiwan, 
Hong Kong, and Singapore) in a game of ‘catch-up,’ 
just as those countries emulated Japan’s ‘catch-up 
game’ a generation ago.19 Recent studies indicate that 
in the ‘catch-up’ game, Asian and some European 
countries (Portugal and Ireland, in particular), are 
moving ahead, while Latin American countries are 
falling behind.20 (This may be an indication of the 
relative weight of internal versus international politics 
in national decision-making.) 

Key to the ‘catch-up’ game is investment by 
developing countries in innovation education. 
Validating Romer’s assertion that ‘people with human 
capital migrate from places where it is scarce to 
places where it is abundant,’ growth-oriented 
developing countries are luring their own highly 
educated ‘indigenous human capital’ back from the 
United States and other developed countries to which 
they had gone to acquire advanced study, or earlier 
emigrated in search of better economic 
opportunities.21 The integrative transformation of the 
global economy during the WTO’s first decade 
parallels a rapid transformation of intellectual 
property systems and the emergence of an incipient 
infrastructure of innovation in some (but not all) 
developing countries. That a radical transformation of 
the (admittedly small and homogenous) ‘knowledge 

economies’ of Ireland, Korea, Taiwan, and Singapore, 
from their former role as pirates seeking access to 
technology created elsewhere to ‘knowledge 
economies’ producing innovation in their own right is 
now well underway is not to be denied.22 To a large 
extent, local professionals returning from developed 
countries where they received advanced education 
and professional experience in innovation strategies 
are the drivers of this knowledge production. The 
‘North-South’ IPR debate goes on. But for developing 
countries which aspire to catch up, as opposed to 
those that are willing to settle for continued hand-
outs, the central question is not the debate about 
whether developing countries should or should not 
adopt strong IPR protection – it is how to teach their 
own talented people the ways in which IPRs work in 
the advanced developed countries. 

The discussion that follows assumes without 
further examination that while the questions ‘why 
innovation is important?’ and ‘what is the appropriate 
scope of IPRs in developing countries’ remains 
significant for research and policy development, such 
questions cannot be answered adequately or even 
evaluated correctly unless the researcher or policy-
maker seeking answers and doing the evaluation fully 
understands how IPRs work in developed economies. 
Superficial (and usually purely academic) knowledge 
of IPRs and a studied uninterest in how IPRs actually 
work in developed countries makes for easy, facile, 
and usually unfounded criticism. 

The discussion also assumes that even if strong IPR 
protection needs adjustment in some developing 
countries in derogation from the higher IPR standards 
of developed countries, innovators in developing 
countries still need to have a deep understanding not 
so much of why innovation works in developed 
countries, where IP systems are robust, but how it 
works in them. The goal of the discussion is to 
attempt to explore how to foster a global 
‘infrastructure of innovation’ by building a global 
cadre of professionals for the creation and 
management of innovation. The section below sets 
out a few variables in the process of innovation 
education based upon two decades engaged in the 
inquiry as an educator at the graduate level. 
 
The Cross-Disciplinary Classroom 
Teaching Law Students and Technology Professionals to 
become ‘Intellectual Property Professionals’  

‘Many social phenomena are too complex 
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to be analysed properly from a single 
disciplinary perspective. Arguably, 
innovation is a prime example of this.’23 
 

As research on innovation over the past 30 years 
has become more cross-disciplinary, so has the 
innovation classroom.24 Innovation and innovation 
education go hand in hand in what has recently been 
called a process of ‘coevolution.’ 

 
[W]ith the emergence of science based 
industries over a century ago, the need for 
an infrastructure that suitably supports 
relevant education, skill formation, and 
training became critical to the 
competitiveness of industries, and is 
widely believed to have become more 
important still in the modern techno-socio-
economic paradigm associated with 
computerization and information 
processing. For firms to be able to create 
capabilities requires costly and difficult 
internal learning processes, but these in 
their turn depend upon having suitable 
organizational and technical skills in the 
management and workforce on which they 
rely. The composition of skills in the 
workforce of the home base of firms is 
therefore critical to the success or failure of 
countries that are trying to catch up, but it 
also becomes a central influence upon the 
fields in which any national group of firms 
has its specific pattern of comparative 
advantage in innovation and capability 
creation. Of course, this is not just a one-
way street, since the types of investments 
and commitments to training that are made 
by firms themselves in the course of 
learning, the professional associations they 
help to form, and the pressures they place 
upon governments and others imply again 
a process of coevolution between firms and 
their environment in this respect.25 

 
The ‘innovation classrooms’ of the 19th and early 

20th centuries were primarily self-teaching 
environments, apprenticeships and on-the-job 
training. In the United States, the Patent Act of 1836 
established the Patent Office and the examination 
system, beginning the system of hiring technically 

trained patent examiners, as we know it today.26 

The patent examiner's experience acquired in the 
Patent Office was the traditional source of core 
competency training for large number of patent 
solicitors and patent attorneys, many of whom learned 
the ins and outs of the profession as patent examiners 
while they attended law school at night, or left the 
patent office to attend law school after a few years.27 
The Patent Office in the United States has long 
provided financial and other support for its patent 
examiners to attend law school and continues to do so 
today. It is an apparent irony that many patent 
examiners who have benefited from legal training 
ultimately leave the examining corps for more 
lucrative careers in private practice as patent attorneys 
upon completion of their legal education. In actual 
fact, however, patent examiners who have become 
patent lawyers have been the bedrock infrastructure of 
a highly educated and sophisticated patent solicitor 
community, providing the critical skills needed for the 
inventive community in their quest to protect their 
intellectual property assets – both patents and 
trademarks.28 

The formal system of legal education in the United 
States was itself a later development – the so-called 
‘Langdell experiment’ of Dean Christopher Columbus 
Langdell at Harvard Law School (HLS) in the 1870’s 
(curiously, contemporary with Edison’s Menlo Park 
activities.) Prior to that, American lawyers had been 
primarily taught as apprentices in law offices and few 
had university training. Langdell was a believer that 
legal education should be self-reflective and 
‘scientific’ because lawyers learning the law from 
practicing lawyers were not receptive to new ways of 
looking at the law. Learning law from scholars was 
deemed superior to learning law from practicing 
lawyers. The modern system of graduate professional 
education in law schools in the United States is 
fundamentally based upon the HLS model.29 

But from the late 19th century until very recently, 
‘intellectual property law’ as a legitimate object of 
study and research30 even among ‘scientific’ legal 
academics was rare in the United States. Few 
American law schools in the 19th and early 20th 
centuries were fortunate enough to have even one 
professor competent to teach a course in patent, 
trademark or copyright law. And more often than not, 
if a tenured professor taught intellectual property law, 
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the main area of study was copyright – not the 
‘industrial property’ mainstream of patent and 
trademark law. ‘Industrial property studies’ were not 
worthy of inclusion in Langdell's ‘Legal Academy.’ 
More likely, if there were a patent law professor in an 
American law school, it was a patent practitioner (and 
sometimes a former patent examiner) who was 
brought into the law school as an adjunct member of 
the faculty to cater to a small number of technically 
trained students rather than a tenured member of the 
law faculty. 

Not until the IPR ‘revolution’ in the 1970s and 
1980s did the two strains of education (of patent 
agents or solicitors trained as examiners in the Patent 
Office and of lawyers trained in the law schools) 
really begin to converge. Since that time, many 
American law schools have begun to offer courses in 
intellectual property law, but only a few have 
approached the project in a systematic way. One is the 
Franklin Pierce Law Center (‘Pierce Law’), founded 
in 1973 as an independent law school, not attached to 
a university.31 

From the start, Pierce Law's patent curriculum 
focused on the traditions of the practice of patent 
solicitors going back to the Patent Office and the 
Patent Act of 1836, not the teaching of law. 
Beginning in 1979, the patent practice and procedure 
program at Pierce Law was cross-disciplinary, 
including both law students and patent examiners who 
had technical or administrative but no legal training in 
the same classroom.32 The object of this curriculum 
was to instruct all the students in how to draft patent 
claims and prepare patent applications for submission 
to the USPTO and, in the process of doing so, to 
inculcate basic theoretical knowledge of the concepts 
of patentable subject matter, novelty, nonobviousness, 
and disclosure requirements from a technological 
rather than a legal perspective.31 From its very 
beginning, the patent practice curriculum was 
conducted not as a doctrinal course, but as a 
‘simulation’ of the actual experience of patent 
prosecution and the interaction between the patent 
solicitor and the patent examiner (The simulation 
model is still used today.). The course enrolls law 
students and patent examiners, some of whom have 
never taken a single law course. Students are handed a 
technical disclosure at the beginning of the course and 
required to prepare a series of patent claims that they 
submit to the instructor, who assumes the role of the 

patent examiner. The instructor then ‘rejects’ the 
claims based upon an assertion of ‘lack of novelty’ 
supplying prior art references that purportedly 
anticipate the invention. The students are then tasked 
to amend the claims, based upon the prior art, and to 
write a reasoned response to the ‘rejection’ by the 
instructor. The instructor subsequently provides the 
students with a combination of prior art references 
and again ‘rejects’ the claims, asserting this time that 
they are obvious in the view a person of ordinary skill 
in the art to which the invention pertains (lack of 
inventive step). This innovative ‘give and take’ 
simulation curriculum is an attempt to improve upon 
what usually happens when an engineer graduates 
from law school in the United States without any such 
preparation and goes to work for a law firm, where he 
or she ‘learns by doing’ under the supervision of a 
senior attorney. The goal of the Pierce Law patent 
practice curriculum is two-fold. First, it systematizes 
and rationalizes what had been the random process of 
learning patent claim drafting and patent application 
preparation, ordinarily first experienced by an 
apprentice law firm associate in actual practice. 
Second, it allowed the ‘patent professional’ to enter 
the firms already armed with the skills needed to 
respond professionally to the procedures of the 
USPTO, thus shortening the process of ‘on-the-job 
training’ (which is extremely cost-ineffective for the 
law firms). 

Subsequent additions to the ‘IP skills’ curriculum 
at Pierce Law include a course in ‘mining patent 
information’ to teach the patent student basic skills in 
searching for technology, much as it is done by patent 
solicitors and examiners. This course also is important 
for understanding the ownership of patents, 
trademarks, and copyrights, which may have been 
assigned by the original owner to a different assignee. 
Other ‘IP skills’ courses include US Federal 
Trademark Registration Practice (practical knowledge 
for trademark application) and Trademark Opposition 
(inter partes) Practice, including an examination of 
what sorts of evidence the USPTO Trademark Trial 
and Appeal Board may consider in trademark 
opposition proceedings. Such courses have been 
rarely offered in most American law schools because 
the ‘Langdell model’ of American legal education 
originated at Harvard purports to teach students 
analytical skills needed to ‘think like a lawyer’ – not 
practical skills.34 
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Teaching ‘Intellectual Property Professionals’ to 
become ‘Innovation Professionals’ 

The success of the simulation method for teaching 
the skills of a patent solicitor became evident very 
early at Pierce Law. Yet acquiring patents and 
trademarks from the USPTO is only one component 
in the innovation process. The value of patents is not 
in their acquisition, which is very expensive (indeed, 
arguably wasteful); rather, it is in the economic 
exploitation and commercialization of patents. This 
requires skills in law (particularly contract law) and 
management. Beginning in the second decade of the 
Law Center’s existence in the mid-1980s, the 
simulation method of the patent practice curriculum 
was extended to new courses in ‘technology 
licensing’ and ‘intellectual property management.’35 
In the former course, students are introduced to the 
process of drafting a technology licensing agreement 
from scratch. This was a revolutionary advance in 
teaching the basic concepts and practice of technology 
licensing for many students from both inside and 
outside the United States. In many developing 
countries (particularly in that period of the1980s when 
technology importation was subject to heavy 
government regulation) ‘license agreements’ were 
merely forms prepared by government bureaucrats. In 
accordance with patent law requirements that 
technology licenses between foreign technology 
owners and local parties be submitted to the 
government for approval, the parties had only to fill in 
the blanks and submit the document to the relevant 
government agency for approval or rejection. The 
only issue for negotiation was the royalty, and it was 
assumed that the government office would protect the 
local party from ‘oppressive terms.’ But in the 
developed economies of the world, a technology 
license is not a form of compliance with government 
regulations; rather, it is a ‘private ordering’ of the 
relationship between the parties, to be enforced by the 
court if a dispute arises. ‘Licensing professionals’ 
need to be sensitized to the fact that a true technology 
license agreement is not the memorialization of a one-
time transaction between two unrelated parties, but 
rather, it is a consent agreement to engage in a long-
term relationship, which must be beneficial to all 
sides if it is to succeed.36 The definition of the 
intellectual property to be licensed is one of the most 
critical terms.37 So are provisions regarding the scope 

of the license (exclusive, sole, or non-exclusive, and 
term). Students are introduced to the concepts of 
warranties and indemnities from contract law, and 
educated to understand that the ‘reasonable royalty 
rate’ for an exclusive license, for example, or for a 
license which indemnifies against liability for 
infringement of a third party’s IPRs may be starkly 
greater than that for a non-exclusive one. 

The introduction of a course in ‘intellectual 
property management’ was also revolutionary, 
because many students without professional 
experience in intellectual property transactions remain 
under the mistaken assumption that ownership of a 
patent is itself automatically a form of wealth, when 
in fact it is only through the exploitation of a patent 
that wealth is generated. This IP management course 
(also a simulation) examines in detail the role of an 
‘intellectual property department’ of a corporation. 
How does the ‘IP department’ make strategic 
decisions? How does it convince the management of 
the corporation (and particularly the finance 
department) that the costs of IPR protection are an 
investment in the future and not an expense in the 
present (the accountant’s distinction between a 
‘balance sheet’ and a ‘profit-and-loss statement’)? 
How does a company find out what intellectual 
property assets it has? Inventors and R&D workers do 
not run to the IP Department with their ideas. The IP 
Department must constantly query them about their 
inventive activities. What are the sum total of 
intangible IP assets of the company? This exercise, 
conducted as a simulation, requires the student to 
draft an ‘Intellectual Property Audit’ reporting not 
just the IP assets of a company, but the possibility  
(or even likelihood!) that a product produced by the 
company might be infringing the IPRs of another 
company. (And if a company merges with or 
purchases another company, is it buying an IP ‘asset’ 
or purchasing an expensive IP infringement suit?). 
How do companies decide whether to seek to file a 
patent application or to keep a technology as a trade 
secret? How does a company decide to file patent 
applications in one country and not in another (based 
upon where its markets and where its competitors 
are)? 

Other offerings in the cross-disciplinary 
‘innovation’ curriculum extend the concept of IPR 
exploitation into different avenues. One course covers 
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intellectual property valuation. An issued patent may 
be an incredibly valuable future asset or it may be 
worthless. There is no guarantee that an issued patent 
will bring value to its owner; indeed, in the United 
States it is estimated that 90 percent of patents never 
adequately pay for themselves, much less earn money 
for their owners.38 Built upon accounting principles 
rather than legal or technical ones, ‘IP Valuation’ is a 
critical skill not only for determining a reasonable 
royalty rate for a technology license, but also for the 
IP management decision-making process of 
determining which inventions are worth seeking 
patent protection on, which inventions need to be 
considered for further protection through international 
patent applications, which are more valuably kept as 
trade secrets instead of patented (particularly in the 
chemical, pharmaceutical, and biotech process areas), 
which patent applications should be abandoned (as the 
state of the technological art, the nature of 
competition, and directions of the company evolve in 
different directions over time), and how to assess 
damages in an IP infringement suit. 

The ‘innovation professional’ takes on an added 
cross-disciplinary responsibility as intellectual 
property owners mature from merely seeking to 
license their technologies to other companies, to 
becoming full-fledged entrepreneurs themselves. In 
addition to the skills of the licensing executive and 
intellectual property manager mentioned above, the 
innovation professional may need to become an 
expert in the practices of those who invest in small, 
cutting-edge technology companies. This may mean 
harnessing the legal skills necessary to establish 
‘start-up’ companies and deal knowledgeably with the 
investment communities. Investors in the Global 
Technological Age are in a constant search for quality 
and value. It may take the form of venture capital, or 
its predecessors (sometimes referred to as ‘angel 
finance’). And because early venture capitalists wish 
to turn over their investment in a start-up company 
within a time certain framework (usually three to five 
years), the ‘innovation professional’ may need to 
become conversant in the requirements of highly 
regulated formal capital markets for the securitization 
of corporate equity through an initial public offering 
(IPO). Depending on the degree of government 
intervention prevalent in a particular country, other 
forms of capitalization may originate from 
government entrepreneur assistance programs, 

government grants and subsidies, or preferential loans 
from banks with government connections. (The highly 
‘interventionist’ governments of Singapore and 
Ireland come most readily to mind in this regard). 

There is a further aspect to cross-disciplinary 
studies to create ‘innovation professionals’ that needs 
to be considered. Whether it is termed protection of 
‘intellectual property’, ‘intellectual assets’, or 
‘intellectual capital’, the differences in customary 
practices between one ‘knowledge industry’ and 
another may be stark. For example, as already alluded 
to above, a knowledge of trade secret protection and a 
facility in analyzing what assets may be protected as 
patents and what should be preserved as trade secrets 
are much more important in the chemical, 
pharmaceutical, and biotechnology industries than in 
machine tool or computer industries where reverse 
engineering is the norm. Another quite different 
example is the practice of intellectual property 
protection in media and entertainment industries, 
where, in the first instance, the convergence of 
technology and content create unique challenges, and 
in the second instance, the relationships between the 
major economic actors may be regulated more 
through private contracts than through the public law 
of intellectual property rights.39 

Finally, there are the most exciting new areas of 
innovation teaching in the fields of ‘technology 
commercialization,’ ‘technology diffusion’ at the 
interface between profit and non-profit institutions, 
and in the ‘open source’ movements. The first refers 
to ‘non-profit to profit’ transfer of technology. There 
has been a dramatic growth in the commercialization 
of university and non-profit institute-generated 
technologies supported by US government funding 
since the Bayh-Dole Act of 1980 first reversed the 
presumption of title so that such universities and other 
non-profit research institutes receiving government 
funding to support research may choose (but are not 
obliged) to seek IP protection in their own names for 
the technologies arising from such research. 
Innovation professionals in universities and research 
institutes need to understand the entire process of 
‘technology commercialization.’40 

The second refers to ‘profit to non-profit’ transfer 
of technology in consequence of the revolutionary 
developments in the international distribution of 
HIV/AIDS/malaria drugs mediated by the WTO’s 
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Council for TRIPS since the adoption of the 
Declaration on the TRIPS Agreement and public 
health by the WTO at the Fourth Ministerial 
Conference in 2001, its implementation at the Fifth 
Ministerial in 2003, and the formal amendment of the 
TRIPS Agreement (Article 31bis) at the Sixth 
Ministerial in Hong Kong in 2005.41 There is a dearth 
of knowledge about how non-profit NGOs in 
countries ravaged by these diseases can acquire access 
to medicines, and how they can interact with 
foundations such as the Bill and Melinda Gates 
Foundation that are providing funding for such 
transfers. Creative funding arrangements for transfer 
of the most advanced technologies for the benefit of 
the poor sufferers of these ravaging illnesses in 
developing countries require ‘innovation 
professionals’ who have sophisticated understanding 
of the rules of technology licensing, valuation, 
parallel importation (and reimportation!), trademarks, 
labeling requirements, and drug approvals. 

Finally, the ‘open source’ movement, both in 
information technologies and in access to medicines, 
deserves serious educational attention. ‘Open source’ 
neither embraces nor opposes intellectual property 
rights. It is the ‘third path’. It is a useful concept both 
from the standpoint of the traditional ‘open source’ 
licensing arrangements in the computer software field, 
and in the more forward-looking ‘open source’ 
arrangements in technology transfer for research on 
health issues. The extent, to which parties may 
volunteer to share their IP rights with others in 
exchange for a return share in IP rights, or forgo IP 
rights with others in exchange for similar forbearance, 
deserves serious academic and scholarly attention. 
This is a chart to the future of innovation teaching, but 
the coordinates of the trajectory to that future are 
already in place. 
 
Conclusion 

Much of the discourse over the role played by IPRs 
in the global economy, consuming the considerable 
energies and talents of the best minds in the field, 
remains mired in a polarized and sterile (indeed 
stultifying) debate – a ‘dialogue of the deaf’ – 
between IPR proponents who see only the promise of 
robust IPR protection as an engine of economic 
growth and IPR opponents who see only the threat of 
IPR protection to the health and well-being of peoples 
in developing countries.42 In the emergent global 

innovation infrastructure, strong IPR protection, and 
‘free access’ or ‘the public domain’ are not diametric 
opposites to be embraced or rejected wholesale, 
except for those who are more interested in the 
prominence of their own personal role and ‘celebrity’ 
in the debate than in concrete results. Developed and 
developing countries alike still need to examine, pick 
and choose their IPR policies based upon local 
economic and social conditions. The focus of this 
article is not to question what individual societies 
should choose as their intellectual property policy at 
all. Rather, it asserts that intelligent choice requires a 
comprehensive, concrete, and sophisticated 
understanding of how IPRs work. Furthermore, the 
policy choices to be made between different forms of 
IP protection and between different levels of 
protection, between ‘traditional’ IP (protection of 
patents, trade secrets, trademarks, copyrights) and 
‘new’ IP (protection of traditional knowledge, 
expressions of folklore, genetic resources, etc.) 
constitute a spectrum or even a ‘rainbow’ of policy 
choices rather than a categorical choice between 
wholesale adoption or outright rejection.43 Innovating 
the teaching of innovation law requires all of us to get 
beyond the why’s and focus on the how’s. 
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