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PLAINTIFFS HAVE THE BURDEN OF 
PERSUASION TO PROVE CONTRIBUTORY 
INFRINGEMENT. 

"MEANS PLUS FUNCTION" PATENT CLAIMS 
ARE DEFINED BY THE PATENT SPECIFI­
CATIONS AND EQUIVALENTS . 

THE ACCUSED ACTIVISION SOFTWARE IS NOT 
IDENTICAL TO ANY OF THE CIRCUITRY IN THE 
SPECIFICATIONS OF THE RUSCH-2 PATENT. 

UNDER THE DOCTRINE OF EQUIVALENTS, 
ACTIVISION SOFTWARE IS NOT EQUIVALENT 
TO THE CIRCUITRY IN THE SPECIFICATIONS 
OF THE RUSCH-2 PATENT. 

A. Equivalents Defined--Means, 
Function And Result. 

B . The Rusch-2 Patent Must Be 
Accorded A Narrow Scope of 
Equivalents. 

c. 

1. 

2. 

3. 

The Rusch-2 Patent Is An 
Improvement Patent Entitled To 
A Narrow Scope Of Equivalents. 

The Rusch-2 Patent Mu st Be 
Accorded A Narrow Scope Of 
Equivalents Because Its 
Validity Is Very Much In Issue. 

The Doctrine Of File Wrapper 
Estoppel Requires A Narrow 
Scope Of Equivalents For The 
Rusch-2 Patent. 

The Accused Activision Software 
Does Not Use The Teachings Of 
The Rusch-2 Patent . 
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INTRODUCTION 

The application of the concept of equivalents to the means 

plus function claims of the Rusch-2 patent is at the very core of 

this lawsuit . Plaintiffs have based their case for infringement of 

the Rusch- 2 patent on proof that Activision's computer technology 

used with an Atari 2600 Video Computer System results in displaying 

bouncing spots on television screens . This contention in large part 

explains the disagreement between Plaintiffs' expert opinion testi -

mony and that offered by Activision. Nonetheless, the patent law 

clearly requires that the issue of equivalents be addressed by a 

comparison of unde rlying functions, means and results--not by a 

ritualistic incantation of the "means plus function" patent language 

without regard to actual technical implementation. This comparison 

of functions, means and results should be made with close reference 

to the rationale of the concept of equivalents: to prevent a fraud 

on the patent by slight modifications to avoid literal infringement . 

The evidence at trial amply has demonstrated that the 

underlying means and functions of Activision's computer software are 

profoundly dissimilar to that of the circuitry disclosed in the 

Rusch- 2 patent, and therefore that no equivalence has been proved by 

Plaintiffs. Plai~tiffs should not be allowed to expand the scope of 

the Rusch-2 patent to include the "idea" of video games, but instead 

must be limited to the technical implementation contained in the 

Rusch- 2 specifications, and its equivalents. 

II 

II 

- 1 -
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ARGUMENT 

I. 

PLAINTIFFS HAVE THE BURDEN OF PERSUASION 
TO PROVE CONTRIBUTORY INFRINGEMENT. 

In contrast to the issue of patent invalidity, the burden 

of persuasion and the burden of coming forward with evidence on the 

issue of contributory infringement is on Plaintiffs. 

Stratoflex, Inc. v. Aeroquip Corp., 713 F.2d 1530, 1534 n.4 (Fed . . 
Cir. 1983) ("(o)n the infringement issue, the burden is borne 

throughout by the patent owner (or exclusive licensee)"). Plain-

tiffs therefore must prove substantial identity between the "inven-

tion" which is the subject of the patent in suit, and the accused 

device. See generally Graver Tank & Manufacturing Co. v. Linde Air 

Products Co., 339 U. S. 605, 607-09 (1950) (employing the doctrine of 

equivalents to support a finding of infringement where the accused 

electrical jlux was substantially identical to the patent in suit). 

The public policy of construing the patent monopoly nar-

rowly is particularly strong in the context of contributory 

infringement, since a finding of contributory infringement is the 

"functional equivalent" of holding that the disputed article is 

covered by the patent monopoly. See Sony Corp. of America v. 

Universal City Studios, Inc., 464 U.S . 417, 52 U.S.L.W. 4090, 4096 

(1984) (in co~tributory infringement cases, courts have ''always 

recognized the critical importance of not allowing the patentee to 

extend his monopoly beyond the limits of his specific grant"). 

I I 

- 2 -
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Palumbo v. 

II. 

"MEANS PLUS FUNCT I ON" PATENT CLAIMS 
ARE DEFINED BY THE PATENT 

SPECIFICATIONS AND EQUIVALENTS. 

As stated by the Federal Circuit in the recent case of 

Don-Joy Co., 762 F . 2d 969, 974 (Fed. Cir . 1985): " [ t ]he 

infringement inquiry is broken down into two steps: first, the 

scope of the claims must be ascertained , and then the trier must 

decide whether the claims cover the accused device." Thus, the 

first inquiry is the scope of the claims at issue. 

Ev ery patent application must contain: 

" . a written description of the invention, and 
of the manner and process of making and using it, in 
such full, clear, concise, and exact terms as -to · 
enable any person skilled in the art to which it 
pertains . . to make and use the same. " ( 35 
U.S.C. §112 (emphasis added)) 

The language of the seven asserted claims in this litigation do not 

giv e any hint of the "full, clear, concise, [or] exact" way to make 

or u se the apparatus. However, the fifth paragraph of Section 112 

allows patentees to avoid the linguistic difficulties of includi ng 

in each patent claim an abundance of technical language: 

"[a]n element in a claim for a combination may be 
expressed as a means or step for performing a 
specified function without the recital of structure , 
material, or acts in support thereof , and such claim 
shall be construed to cov er the corresponding struc­
ture, material, or acts described in the specifi­
cation and equivalents thereof." (35 U.S.C. §112 
(emphasis added)) 

Since the seven claims in this case are expressed as "means for," 

each of the claims by operation of law incorporates the circuits, 

-3 -
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drawings, schematics, and technology set out in the "speci=ications" 

sections of the patent . _l/ 

Several courts squarely have held that Section ll2's 

language limits a means plus function combination patent to the 

specification and its equivalents. See, ~' Lockheed Aircraft 

Corp. v. United States, 553 F.2d 69, 80-81 (Ct. Cl. 1977) ("it is 

fitting and proper to look to the specification in interpreting the 

claims of the patent in suit and this is so even if such a review 

results in a narrower interpretation of the claims that the broad 

means plus function clauses of the claims would at first 

indicate")~/ (emphasis added); Graphicana Corp. v. Baia Corp., 

472 F.2d 1202, 1204 (6th Cir. 1973) ("an inventor cannot by the mere 

use of the word 'means' appropriate any and all kinds of devices 

which may perform the specified function or any other mechanism or 

device than that which is described in the patent or which is its 

mechanical equivalent"). See generally 2 D. Chisum, Patents 

§8.04[2] (1985}; A. Deller, Patent Claims §90 (2d ed. 1971) (" [t]he 

objection to functional claims is that an inventor cannot obtain the 

exclusiv e right to all means of securing a desirable result. All he 

can validly claim is his means and means s imilar thereto"}; 

4 A. Deller, Deller'~ Walker on Patents §255 (2d ed. 1965) 

_ll The "specifications" of the Rusch-2 patent are attached 
hereto as Exhibit A for the convenience of the Court. 

~/ The Lockheed case was cited with approval of its 
Section 112 analysis by the Federal Circuit in Palumbo v. Don-Joy 
Co., 762 F.2d 969, 975 (Fed. Cir. 1985) 
II 

-4-
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Indeed , without "corresponding structure, material, or 

acts described in the specification," a "means plus function" patent 

could not possibly meet the "enablement" requirement of Section 112: 

"a written description of the invention, and of the manner and 

process of making and using it . . to enable any person skilled in 

the art . to make and use the same." See In re Knowlton, 481 

F.2d 1357, 1368 (C.C.P.A. 1973}; 2 D. Chisum, Patents §8.04[1] 

(1985). 

It is apparent that Plaintiffs' strategy is to expand the 

scope of the Rusch-2 patent to include all video game technologies 

which can generate "hitting symbols," "hit symbols," "ascertain 

coincidence," and impart "distinct motion." Despite Plaintiffs ' 

obvious need to expand the Rusch-2 patent's scope to encompass 

Activision's radically-different computer technology, no such 

patenting of an "idea" is allowed by the patent law. See, ~' 

Jones v . Hardy, 727 F.2d 1524, 1528 (Fed. Cir. 1984) ("'ideas' are 

3/ Plaintiffs have contended that "[i]t is a comparison of 
the accused device and the claim language that determines the 
presence of literal infringement, not a comparison of the accused 
device and the particular embodiment of the invention disclosed in 
the patent drawings and associated description . " Plaintiffs' 
Pretrial Memorandum at 20. This contention is demonstrably 
incorrect as applied to "means plus function" patent claims like 
those asserted in this case. Thus, Plaintiffs' citation to case 
authority in their Pretrial Proposed Points of Law for the proposi­
tion that the "patentee is not confined to a particular illustrative 
mode disclosed in the specification" (No. 27) is simply inapposite, 
as those cases do not analyze the scope of means plus function 
claims. 

-5-
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not patentable; claimed structures and methods are").~/ See 

generally A. Deller, Patent Claims §232 at 664 (2d ed. 1971) ("[a) 

function per se is not patentable. The structure and not the 

function is the thing to be secured by the claim.") 

It is time to put to rest once and for all Plaintiffs' 

efforts assiduously to ignore the statutory l anguage "and shall be 

construed to cover the corresponding structure, material, or acts 

described in the specification and equivalents thereof." 35 U.S.C. 

§112 (emphasis adde d) . The key case on this point is Hale Fire Pump 

Co. v. Tokai , Ltd. , 614 F.2d 1278 (C.C.P.A. 1980) (cited with 

approval in Palumbo v. Don- Joy, supra). In Hale Fire Pump the court 

stated as follows: 

"Because we are dealing with a 'means for ' type claim, 
reference must be made to the last paragraph of 35 
U.S.C . §112, which provides [quote omitted) . 

"The only structure described in Appe llant's 
specification which corresponds to the releasable 
means is a reversible jack screw assembly. The re­
fore , the 'releasable means' in claim 1 must be con­
strued to cover a reversible jack screw and 
'equivalents thereof.' (Citation omitted. ) Because 
respondents' pumps clearly do not include a revers ­
ible jack screw, we must determine whether these 
pumps include a functional equivalent." (614 F.2d 
at 1282 - 83) 

As if this straightforward application of the statutory 

language were not sufficient, the Hale Fire Pump court added the 

4/ See also Parker v. Flook, 437 U.S . 584 (1978); Gottschalk 
v. Benson, 409~. 63, 67, 71 (1972) (finding that a patent for 
programming a digital computer was inv alid because the practical 
result would be the extension of the patent monopoly to an idea). 
See generally 1 D. Chisum, Patents §1.03[6] (1985). 

- 6-
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following footnote clarifying that function is not synonymous with 

result: 

"Appellant's position is that respondent's 
pumps do contain such a 'releasable means' because 
they are capable of performing the functions 
described in the claim after the words 'releasable 
means.' However, according to Section 112, 'means 
for' claims are not to be read in a vacuum and can 
only be construed by reference to the specifica­
tion." (Id . at 1283 n.S (emphasis in original)) 

The infringement analysis for a means plus function patent 
• 

is therefore a three-part inquiry: (i) is the accused device 

identical to the patent specification [literal infringement]; 

(ii) if not, is the accused device equivalent to the patent speci-

fication on an element-by-element basis [Section 112 equivalents--

literal infringement]; (iii) if not, is the accused device taken as 

a whole equivalent to the patent specifi cation taken as a whole 

(doctrine of equivalents]. This memorandum will proceed to discuss 

(i}, then (iii}, as the equivalents analysis in (ii) and (iii) is 

very similar, but the law of equiva lents has developed primarily in 

the context of (iii) [doctrine of equivalents] . Finally, the memo-

randum will address (ii) [ Section 112 equivalents]. 

I I I. 

THE ACCUSED ACTIVISION SOFTWARE IS NOT 
IDENTICAL TO ANY OF THE CIRCUITRY IN THE 

SPECIFICATIONS OF THE RUSCH- 2 PATENT. 

The fir~t step in the infringement analysis of any patent 

is to determine whether the accused device is the same as the device 

-7-
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described by the patent. In line with the strict construction of 

the scope of the patent monopoly, the patent law requires complete 

identity between the patent and the accused device in order to 

establish literal infringement. Of course, in the present case 

Activision does not manufacture the whole accused device, only 

software capable of being used on the Atari 2600 Video Computer 

System. The issue is therefore contributory infringement rather 

than direct infringement, but this distinction does not dilute the 

threshold requirement that a determination of identity must be 

established in order to find literal infringement. 

The expert testimony at trial differed radically on the 

issue of patent infringement, but it is nonetheless undisputed that 

the technology of the Activision accused ROM cartridges and the 

Rusch-2 patent speci fications is far from identical. For example, 

15 "means for generating a hitting symbol" is a sawtooth wave generator 

16 and diode slicer._21 The Atari 2600 using Activision software has 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

neither of those circuits. The critical infringement issue becomes 

whether Plaintiffs can carry their burden of proof on the issue o f 

demonstrating equivalents--either under the rubric of literal 

infringement of the elements of a means plus function claim under 

51 Activision is referring in this analysis to each of the 
seven-claims which Magnavox asserts in this action. Activision is 
not asserting- - nor has it ever asserted--that limitations found in 
other claims of the Rusch-2 patent not at issue in this case should 
be literally and completely ''read into" a ny one or more of the seven 
asserted claims. But cf. King Instrument Corp. v. Otari Corp., 226 
U. S.P.Q. 402 (Fed. Cir. 1985) (emphasizing that other patent claims 
should be considered in determining Section 112 equivalents). 
II 
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Section 112, o r by the doctrine of equivalents applied to the 

asserted claims o f the Rusch- 2 patent. 

IV. 

UNDER THE DOCTRINE OF EQUIVALENTS, ACTIVISION 
SOFTWARE IS NOT EQUIVALENT TO THE CIRCUITRY 

IN THE SPECIFICATIONS OF THE RUSCH- 2 PATENT. 

A. Equivalents Defined-­
Means, Function and Result. 

The concept of equivalents allows a finding of infringe -

ment even though the allegedly-infringing device as a who le is not 

identical to the patented device. However, the concept of equiva-

lents is applied to expand the scope of the patent monopoly only if 

the allegedly infringing device accompli shes the same result as the 

patent by use of a substantially equivalent functional principle and 

means . See, ~, Graver Tank & Manufacturing Co . v. Linde Air 

Products Co . , 339 U.S. 605 (1950); Atlas Powde r Co . v . E. I . DuPont 

de Nemours & Co . , 750 F . 2d 1569, 1579 (Fed . Cir . 1984). The tri-

partite test of equivalents announced in Graver Tank, supra, 

(result, means and function) should itself not become the prisoner 

of its own formula. · Id. A "sub stantial ly equivalent" m:ans is an 

unimportant or slight variation designed to conceal the infringemen~ 

of the patent. Thomas & Betts Corp . v. Litton Systems, Inc., 720 

F.2d 1572, 1579 - 80 (Fed . Cir. 1983) (the purpose of the doctrine of 

equiv alents is to prevent the patent copier "who merely makes 

insubstantial substitutions"). 

-9-
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In the classic equivalent? case, the alleged infringer 

2 a copy of the patent, or the device it purports to cover, 

3 all of its teachings, and sets out to design around the 

4 isclosed and claimed invention. See, ~, Graver Tank & Manu-

5 Co. v. Linde Air Products Co., supra, 339 U.S. at 608 

6 ("[t]he essence of the doctrine [of equivalents] is that one may not 

7 ractice a fraud on a patent"); Atlas Powder Co. v. E.I. DuPont De 

a emours & Co., 750 F .2d 1569 (Fed. Cir . 1984) (using the doctrine o f 

10 o devise a non-literally infringing combination with only one 

11 · ngredient in explosive mixture changed). See generally 4 

HONARD 
12 Chisum, Patents §18.04 (1985) ("[w]hile contrary to the general rJCE 

1\EROv'SKJ 
_ANADY 13 rinciple that the claims measure the scope of the patent monopoly, 

ROBERJSON 
& FALK 14 he doctrine is retained in order to prevent persons from practicing 

15 rauds on patents"). It could hardly be clearer that Activision's 

16 oftware is not the result of a studied attempt to use the teachings 

17 the Rusch-2 patent with the introduction of "slight variations" 

18 around the claimed invention. I n fact, the uncontroverted 

19 vidence, including Plaintiffs' expert Dr. Ribbens, indicated that 

20 teachings of the Rusch-2 patent would be absolutely valueless in 

21 attempt to design the Activision programs or the Atari 2600 

22 the accused combination in this case . (Revised Finding of 

23 "FF" No. 153.) 

24 

25 

26 
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B. The Rusch- 2 Patent Must Be 
Accorded A Narrow Scope Of 
Equivalents. 

In applying the doctrine o f equi valents (or Section 112 

equivalents) the Court should first determine the scope that it 

should accord to the equivalents. This threshold determination is 

often the most important single step in an equivalents analysis, 

just as the determination to use strict scrutiny or rational basis 

is critical in a constitutional equal protection analysis. The 

Supreme Court and the Federal Circuit have enunciated three fact o rs 

for the Court to conside r in deciding whether or not the scope 

should be broad or narrow- -and thereby cover only devices which are 

very similar in means, function and result. These three factors 

are: 

(1) P i oneer versus improvement patent; 

(2) Validity challenged or unchallenged; and 

( 3) Effect of claim of "file wrapper estoppel." 

See generally 4 D. Chisum, Patents §18.04 (1985). As n oted below, 

all three factors dictate use of a narrow scope of equivalents in 

thi s case. 

lents is 

II 

1. The Rusch- 2 Patent Is An 
Improvement Patent Restri cted 
To A Narrow Scope Of Equiva lents. 

The most important factor in determining scope of equiva-

whether the patent is a pioneer o r improvement patent. A 
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A,...,___ Co-

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

pioneer patent, one which opens a new technological field,_§/ is 

entitled to a broad range of equivalents. See, ~~ Thomas & Betts 

Corp. v. Litton Systems, Inc., 720 F.2d 1572, 1580 (Fed. Cir. 1983). 

In contrast, a mere improvement patent like the Rusch- 2 is 

restricted to a narrower range of equivalents in order to distin-

guish the patent from the prior art and the equivalents of the prior 

art . See, ~' id. The reason for this distinction is that an 

improvement patent is necessarily narr ow in scope to avoid invalid-
• 

ity on account of the pioneer patent and other pri or art. Plain-

tiffs have never contended in this action that Rusch-2 is a pioneer 

patent . To the contrary, Plaintiffs conceded to the Patent Office 

that Baer-1 is the pioneer patent and Rusch himself described his 

work as an attempted improvement to Baer in his Patent Disclosure 

Sheet (FF Nos. 47 - 49, Exhibits JL-4 and CJ .) 

2. The Rusch- 2 Patent Must Be 
Accorded A Narrow Scope Of 
Equivalents Because Its 
Validity Is Very Much In Issue . 

Where the validity of an improvement patent is challenged 

on the ground of obviousness in light of the prior art (as it vigor-

ously is in this case), the application of the doctrine of 

6/ A pioneer patent covers a funct ion never before performed, 
or a function of such novelty and importance as to make a distinct 
step in the progress of the art. See, ~~ Westinghouse v. Boyden 
Power Brake Co . , 170 U.S. 537, 561-62 (1898); Connell v. Sears, 
Roebuck & Co., 559 F . Supp. 229 (N . D. Ala.), aff'd in part and mod­
ified in part and vacated in part on other grounds, 722 F.2d. 1542 
(Fed. Cir. 1983). 
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equivalents is particularly limited. See id. (giving an improvement 

patent "a range of equivalents narrow enough to distinguish over the 

prior art and, thus, to avoid invalidity. [W)here validity in 

view of the prior art has not been challenged, the court is less 

free to limit the application of the doctrine of equivalents than 

where invalidity is specifically urged by the alleged infringer") . 

3 . The Doctrine Of File Wrapper 
Estoppel Requires A Narrow 
Scope Of Equivalents For The 
Rusch-2 Patent. 

Application of the doctrine of equivalents is also limited 

by the patent law doctrine of ''file wrapper estoppel," which pre-

eludes a patentee from obtaining a cl aim construction resurrecting 

subject matter surrendered during prosecution of the patent applica-

tion. See, ~, Thomas & Betts Corp. v. Litton Systems, Inc., 720 

F.2d 1572, 1579 (Fed. Cir. 1983); Hughes Aircraft Co. v. United 

States, 717 F.2d 1351, 1362 (Fed. Cir. 1983). See generally Graham 

v. John Deere Co., 383 U.S. 1, 33 - 34 (1966). Plaintiffs have urged 

the exclusion of co~puter art from consideration as prior art on the 

issue of obviousness, and argued before the Patent Office in the 

Baer reissue proceeding and in this case that computer games are 

non-analogous, inapplicable prior art. However, by seeking to 

include the computer technology of the Atari 2600 used with 

Activision software as the equivalent of the Rusch-2 technology, 

Plaintiffs are attempting to "have it both ways" with respect to 

computer technology (exclusion as prior art but inclusion as 
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equivalents). This attempt to expand the scope of equivalents 

should be rejected as inconsistent with the doctrine of file wrapper 

estoppel. 

C. The Accused Activision 
Software Does Not Use The 
Teachings Of The Rusch-2 
Patent. 

The evidence at trial conclusively demonstrated that even 

if the seven claims of the Rusch-2 patent were given a relatively 

broad scope, Activision's copyrighted computer software used with 

the Atari 2600 Video Computer System is not technologically equiv a-

lent to any element of the analog circuitry disclosed in the Rusch-2 

patent _ _z; It is not a copy of any part of the Rusch-2 or a fraud 

on Rusch-2, nor--taken element by element or as a whole--is it by 

any stretch of the imagination equivalent to Rusch-2. 

The testimony of Plaintiffs' expert, Dr. Ribbens, revealed 

the fundamental discrepancy between Plaintiffs' and Activision's 

views on the scope of the Rusch-2 patent claims. Dr. Ribbens was 

asked to apply the "means for" language of the Rusch-2 patent to the 

Atari 2600 used wit~ an Activision program. Dr. Ribbens never 

_21 It is indeed il·onic that Plaintiffs blithely argue in this 
case that Rusch's analog apparatus is equivalent to a stored program 
digital computer. In William Rusch's signed July, 1968 "Final 
Report" (Exhibit HW at 5), Mr. Rusch states unequivocally that the 
very heart of his improvement is use of an analog method for spot 
generation as distinguished from what Baer and Rusch called the 
digital approach embodied in the Baer-1 pioneer patent. 
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substantively compared the circuitry disclosed in the specifications 

2 of the Rusch-2 patent with the actual technology of the Atari 2600 

3 used with Activision software. In fact, Plaintiffs studiously 

4 avoided confronting the crucial issue of determining equi v alents 

5 with reference to the actual disclosed technology, and h ave instead 

6 been content to find equiv alents solely on the basis of result 

7 rather than technical similarity. With this as his marching orders, 

8 Dr. Ribbens not surprisingly found that the Atari 2600 used with an 

9 Activision program had "means for generating" a "hit symbol," 

10 "hitting symbol," "ascertaining coincidence" and "imparting a 

HONARD 
R.ICE 12 

-.Jr· •ffiOvSKJ 

11 distinct motion," since a video game with a bouncing spot is the 

result of the playing of the accused Activision software on the 

.-.JADY 13 
R()13E.RT5()1\j Atari 2600. As a matter of simple "cause and effect" logic, 

& FALK 14 
wherever a result obtains, a means for causing that result neces -

15 sarily must exist . 

16 It is absolutely clear, however, that simple similarity of 

17 result is not enough under the doctrine of equivalents. The recent 

18 Federal Circuit decision in American Hospital Supply Corp. v. 

19 Travenol Laboratories, Inc., 745 F.2d 1 (Fed. Ci r . 1984) is espe-

20 cially instructive on the issues of the inadequacy of similar result 

21 alone to establish equivalents, and the importance of a different 

22 fundamental functional principle. In American Hospital Supply the 

23 patent covered a nutritional formulation for patients with liver 

24 disease. The accused device also provided adequate nutrition to 

25 patents with severe liver disease who could not tolerate normal 

26 proteins. However, the two formulations were found not equivalent, 
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rimarily because of a lack of equivalent functional principle and 

2 eans arising from the fact that the accused device followed the 

3 teachings of a medical theory different from the medical theory of 

4 the patent. 

5 The evidence adduced by Activision demonstrates the f unda-

6 lack of equivalents between the Rusch- 2 patent and the 

7 accused Activision software . It is undisputed that the Rusch- 2 

a atent teaches a designer of the Atari 2600 or Activision software 

g bsolutely nothing about how to go about their tasks. (FF 

10 os. 153, 156.) The evidence reveals that the Atari 2600 is a 

11 stored program digital computer capable, with appropriate software, 

HCM'MD 
!ZJCE 12 f playing chess or bridge against the human player or simulating 

v'IEROv'SKI 
CANADY 13 he complex flight of a space shuttle . (FF No. 140 .) The Rusch- 2 
ROBERTSON 

& FALK 14 evice, on the othe r hand, is simply not a computer, and is 

15 ccordingly incapable of the essent ial functional principles and 

16 echnical means of the Atari 2600 used with an accused Activision 

17 program. ( Id. ) 

18 Activision's expert witness (Charles Thacker) testifi ed 

19 Rusch- 2 analog circuitry is dramatically different in 

20 unctional principle and means from the stored program digital 

21 omputer technology of Activision's software. Cf. RCA Corp. v. 

22 Data S stems, Inc. , 730 F.2d 1440, 1446 (Fed. Cir . ), 

23 ert. dismissed sub nom. Hazeltine Corp. v. RCA Corp . , --U. S .-- , 53 

24 .S.L .W . 3160 (Aug . 29, 1984) (finding certain digital circuitry not 

25 
"mere substitution" for analog circuitry) . A brief review of the 

26 
unctional characteristics and underlying operating principles of 

- 16-
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stored program digital computers like the Atari 2600 on the one 

2 and, and the Rusch analog circuitry on the other hand, clearly 

3 reveals the radical dissimilarity of the two technologies. 

4 The Atari 2600 is a stored program digital computer~/ 

5 capable of using interchangeable software in the form of ROM 

6 cartridges like the accused Activision games. The Rusch-2 tech-

7 ology is a set of discrete analog hard- wired circuits. The Atari 

8 600 calculates the positions of the images to be displayed by use . 
9 f a microprocessor. The Rusch-2 technology cannot perform any 

10 amputations, but rather directly controls . and displays the spots. 

11 (FF Nos. 139, 144, 150.) The Atari 2600 utilizes a read only memory 

HeWARD 
~CE 12 (ROM) chip to instruct the microprocessor as to the nature of the 

AERCNSKJ 
CANADY 13 arne to be played. The Rusch-2 technology has no memory device . 
ROBERTSON 

&FALK 14 (FF No. 144.) The Atari 2600 also uses a random access memory (RAM) 

15 ontained in the microprocessor/ central processing unit (CPU) to 

16 store compu~ations and positions. The Rusch-2 technology has no 

(FF No. 149.) The Atari 2600 uses a CPU (the 

18 icroprocessor). The Rusch-2 technology has no CPU or 

19 icroprocessor. (FF No. 144.) The Atari 2600 utilizes external 

20 1~---------------------------

21 

22 

23 

24 

25 

26 

~/ Despite the testimony of Activision's expert and the Atari 
employee (Carl Nielsen) primarily responsible for the design of the 
tari 2600 Video Computer System, and Magnavox' own advertisements 

regarding the Odyssey 2 being a computer system, Plaintiffs have 
ersisted in asserting that the A"Cari 2600 is not a "computer . " 
onetheless, the ov erwhelming e vidence at trial indicated that the 
tari 2600 is a stored program digital computer which can, for 
xample, play bridge or chess against a human player or can be 
rogrammed by the game designer and by the user with a BASIC 
artridge. (FF No. 143.) 
I 
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contacts to receive ROM chips (~, Activision cartridges), but the 

2 usch-2 is self-contained, with no external contacts. (FF No. 144.) 

3 he Atari 2600 can display a literally infinite variety of video 

4 ames on interchangeable ROM chips with complex figures, 

5 ackgrounds, action and scoring. In contrast, the Rusch-2 circuits 

6 annot be reconfigured to play a substantial variety of games and 

7 annot be programmed at all. Nor can the Rusch-2 patent technology 

8 eep score, or generate backgrounds or complex figures. ( Id. ) 

9 Indeed, the only "backgrounds" supplied in connection with the early 

10 dyssey games were transparent plastic overlays which the player 

11 aped to the television screen. (FF No. 136.) The Rusch-2 patent 

I-ONARD 
RJCE 12 ircuitry contains approximately 50 transistors, whereas the Atari 

.IIERO\ISKJ 
CANADY 13 600 with a program has upwards of 50,000 transistor elements. (FF 
FOBER.TSON 

& FALK 14 o. 151.) The process of designing Activision software has nothing 

15 with the hardware design process of the Rusch-2 patent, 

16 nd even involves different disciplines. (FF No . 154.) All of 

17 

18 

19 

hese differences are fundamental to the very nature of the two 

achines, and demonstrate the lack of substantial equivalence 

etween the two technologies.~/ 

20 11----------------

21 

22 

23 

__!}_/ The related doctrine of "reverse equivalents" also applies 
o the present case. This doctrine has been recognized by the 
nited States Supreme Court, and provides that a device which per ­
orms the same function or accomplishes the same result by substan­
ially different means, principle, mode of operation or in a 
ubstantially different way does not infringe. Thus, where a device 

24 ·s so far changed in principle from a patented article, but never-
heless falls within the literal words of the claim, the doctrine of 
quivalents can be used to restrict the patent claim and defeat an 25 

26 
(continued) 
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None of these fundamental differences between the Rusch-2 

2 specifications and the Atari 2600 with an Activ ision program is 

3 seriously disputed in this case. Instead, Plaintiffs' expert wit-

4 ~ess essentially testified that the two technologies were equiv alent , 

5 pecause they achieved equivalent results . When asked to explain t he 

6 ~eason for his c onclusion that Acti v ision software was equivalent t o I 
7 some element of the asserted claims of the Rusch-2 patent, 

8 pr . Ribbens indicated that both the Atari 2600 and the Rusch-2 

9 ~enerated and moved spots on a television screen in time relat ion-

10 ship to the horizontal and v ertical synchronization pulses. Thi s 

11 'reason" for find ing equivalent means and function is no reason at 

12 all, as Dr. Ribbens admitted on cross-examination that all technolo 

13 gies (VCRs, cable TV, broadcast TV, etc.) for generating a c oherent 

14 mage on a telev isi on screen must n ecessarily do so in a time re la-
I\ p,o(rn•o"•l (OI"J'O'Cit iOrt 

15 ~ionship to the horizontal and v ertical synchronization pulses . The 

16 ~unctional principle which Dr . Ribbens inv oked to support his con-

17 :lusion of equiv alence is not the functional principle or invention 

18 of the Rusch-2 patent , it is the functi onal principle of telev i s i o n 

19 · tself! (FF Nos . 157, 158 . ) 

20 ~---------------------------

21 ~/ (footncte 'continued) 

22 ~ction for infringement. See Graver Tank & Mfg. Co. v. Linde Air 
Prod. Co., 339 U. S . 605, 608-09 (1 950); Decca Ltd. v . United States 

23 ~20 F.2d 1010 , 1014 (Ct . Cl . ) , cert. denied, 400 U.S. 865 (1970) 
("[a] dev ice so far changed in principle from a patented device t hat 

24 "t performs the same or similar function in a substantially 
jifferent way"); Reynolds-Southwestern Corp. v . Dresser Industries, 

25 nc. , 372 F.2d 592 , 595 (5th Cir . 1967); SRI Int'l v . Matsushita 
~- Corp. of America, 591 F . Supp . 464 (N . D. Cal . 1984) . See 

26 
generally 4 D. Chisum , Patents §18.04[4] (1984); Pigott, Equi v alents 

n Reverse, 48 J. Pat . Off. Soc'y 291 (1966). 
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The computer and the Rusch- 2 circuitry are two different 

2 pecies of mechanisms using fundamentally different means and 

3 unctional principles. Plaintiffs have not proved that Activision's 

4 oftware is the equivalent of anything in the Rusch- 2 patent. 

5 

6 

7 v. 

8 THE LITERAL SCOPE OF THE RUSCH-2 PATENT IS 
DEFINED BY THE CIRCUITRY SET OUT IN THE 

9 PATENT AND EQUIVALENTS OF THAT CIRCUITRY. 

10 Because Plaintiffs have failed to carry their burden of 

11 ersuasion with r espect to demonstrating the equivalence of the 

12 usch-2 claims at issue and the accused Activision software, the 

13 ·nfringement inquiry is essentially at an end. However, as Plain-

14 iffs have persisted in their effort to assert that the Activision 
A Pro(tiJto,..l Cofl'O'•"o" 

oftware can infringe the Rusch-2 patent even though it is not, 15 

16 aken as a whole, equivalent to any of the asserted claims of the 

17 patent, the analysis must turn now to the issue of the 

18 iteral scope of the "means plus function" claims of the Rusch-2 

19 atent under what the parties have referred to as "Section 112 

20 quivalents." It should be apparent from the outset that 

laintiffs' interpretation of Section 112 produces a dramatically 21 

22 ounterintuitive result--that an accused device can be found to be 

23 he "same" on an element by element basis for purposes of literal 

24 nfringement even though taken as a whole it is not even equivalent 

25 nder the doctrine of equivalents. 

26 I 
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A. 

specific 

should be 

Section 112 Equivalents Are 
Limited To Mechanical Equiva­
lents Of Specific Means. 

The element by element equivalents analysis101 of the 

"means" at issue to ascertain the scope of the claims 

limited to "functional equivalent(s]." For example, in 

Hale Fire Pump Co. v. Tokai, Ltd., 614 F.2d 1278 (C.C.P.A. 

1980}, 111 Section 112 functional equivalence was not found between 

the reversible jack screw assembly for a centrifugal pump (the 

structure contained in the specification of releasable means in 

claim 1 of the patent) and the knobs and handles used for releasable 

means in the accused device. The Hale Fire Pump court emphasized 

that there was no correspondence between the two technologies even 

though both technologies could perform the functions described in 

the claim. Id. at 1283 n.5. 121 A review of the two "releasable 

means" technologies for centrifugal pumps found not equivalent in 

Hale Fire Pump clearly demonstrates just how closely similar two 

technologies must be in order to come within the equivalents 

101 The "element by element" character of Section 112 
equivalents, as opposed to the "entirety of the accused device" 
analysis of the doctrine of equivalents, was endorsed in D.M.I. , 
Inc. v. Deere & Co.~ 755 F.2d 1570, 1575 (Fed . Cir. 1985). 

lll The decisions of the Court of Customs and Patent Appeals 
have been specifically recognized by the Federal Circuit as binding 
precedent. South Corp. v. United States, 690 F.2d 1368, 1369 (Fed. 
Cir. 1982). Hale Fire Pump was a unanimous decision by a five-judge 
panel that included four of the ten present Federal Circuit judges 
and included Chief Judge Markey, the author of the decision in 
D.M . I., Inc. v. Deere & Co., 755 F.2d 15 70 (Fed. Cir. 1985). 

121 See supra at 7. 
II 
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extension of the patent monopoly. Activision's argument for 

nonequivalents in this case is a fortiori in light of Hale Fire 

Pump. 

The Federal Circuit's recent decision in Palumbo v. Don-

Joy Co., 762 F.2d 969 (Fed. Cir. 1985) approved the Hale Fire Pump 

analysis of Section 112 equivalents. Palumbo involved a patent for 

an orthopedic knee brace whose independent claims utilize "means 

plus function" language. ~: 

larities 

"said force developing means including first and 
second elastic bands wrapped in a first circumferen­
tial direction about the leg, one of said elastic 
bands wrapped above the knee and the other wrapped 
below the knee . " (Palumbo claim No . 8) (Id. 
at 971) --

The accused knee brace device in Palumbo had some simi-

to both the Palumbo patent specification and to another 

knee brace patent which was prior art fo r the Palumbo knee brace. 

The Palumbo.patent prosecution history showed specific narrowing of 

the patent to avoid the prior knee brace patent. The accused 

infringer in Palumbo moved for summary judgment on the issue of no 

infringement. The trial court granted summary judgment, specific -

ally holding that the patent was limited strictly to the specifica-

tion and ignoring the question of whether or not there was an 

equivalent to the specification. The Federal Circuit reversed, 

finding that a factual issue existed as to whether the accused 

device was equiv alent to the "described embodiment" of the patent, 

i.e., the specific technology disclosed in the patent specification. 

The Federal Circuit in Palumbo also noted that the 
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district court mistakenly exactly identified equiv alents of specifi-

cations of claim elements under a Section 112 literal infringement 

anal ysis with the doctrine of equivalents which applies if no 

literal infringement is found. The Palumbo court specifically 

stated that the established doctrine of equivalents analysis is 

"relevant in any equivalents determination," citing with approval 

Graver Tank & Manufacturing Co. v. Linde Air Products Co., 339 U.S. 

605, 609 (1950); Hale Fire Pump Co. v. Tokai, Ltd., 614 F.2d 1278 

(C .C. P . A. 1980) and Lockheed Aircraft Corp. v. United States, 553 

13/ F.2d 69 (Ct. Cl. 1977) .-- The Federal Circuit nonetheless indi-

cated that the doctrine of equivalents and equiv alents of speci-

ficati ons under Section 112 "are not completely identical notions" 

and "can be different" (emphasis added), since Section 112 equiva-

lents can lead to a finding of literal inf ringement , while the 

doctrine of equivalents will be invoked if no literal infringement 

is found. Palumbo , supra, 762 F .2d at 975 n.4. 14/ 

13/ See also King Instrument Corp. v . Otari Corp., 226 
U.S . P.Q. 402 (Fed. Cir. 1985) ("[a]s aid for ascertaining breadth of 
equivalents under §112, a number of factors may be considered: the 
patent specification, the prosecuti on history of the patent, other 
claims in the patent, and expert testimony"). The patent at issue 
in King Instrument related to an apparatus for loading magnetic t ape 
into cassettes. The Federal Circuit began its analysi~ of the mean 
plus function claim language by turning immediately to the structure 
set out i n the preferred embodiment. The King Instrument court 
relied heavily on expert testimony that the accused tape loading 
devices were Section 112 equivalents of the patent specifications. 

14/ The facts in Palumbo presented a genuine triable issue as 
to functional interchangeability of the arms and counterarm of the 
patent specification and the mechanism in the accused dev ice which 

(continued) 
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There is an obv ious lack of mechanical interchangeabi li ty 

of Activision's computer software used with an Atari video computer 

system and the elements of the Rusch-2 circuitry for generating and 

displaying bouncing spots on television. The Rusch-2 technology 

works on a fundamentally different functional principle using f unda-

mentally different means from the Atari computer for which Activi -

sion manufactures software , and no interchangeability of electrical 

circuits for generating hit spots, hitting spots, ascertainin g 

coincidence and imparting distinct motion can take place between the 

two technologies . Therefore, no Section 112 equivalence between 

Activision software and any element of the Rusch-2 patent specifica-

tion has been proved by Plaintiffs. 

The recent Federal Circuit decision in Stewart-Warner 

Corp. v. City of Pontiac , No. 84-1026 (Fed. Cir., July 18, 1985 ) i s 

instructive on the narrow scope of funct i onal equivalents of "means 

plus function" c l aim elements under Sectio n 112. In Stewart-Warner, 

the Federal Circuit affirmed the lower court's finding of no equiv a-

lents under Section 112 of the patented sco reboard display system 

and the accused scoreboard display system at the Silv erdome in 

Pontiac, Michigan. Obviously the two sco reboard technologies ac c om-

plished the same result. Indeed, both sco reboarj display systems 

employed computer technology. Nonetheless, the Federal Ci rcu it 

14/ (footnote continued) 

performed the same arm and counterarm f u nction. In contrast, it is 
undisputed that there is no functional interchangeability between 
the elements of the Rusch-2 patent circuitry and the accused games . 
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cartridge. (FF No. 159-162.) 

2 The equivalents test under Section 112 is not whether the 

3 ltimate result (display of bouncing spots on televisions) is 

4 erformed by the accused device, but whether there is mechanical 

5 orrespondence between the elements of the two devices. See, ~' 

6 ale Fire Pum Co. v. Tokai, Ltd., 614 F.2d 1278, 1283 at n.S 

7 (C . C . P .A. 1980)(finding no functional equivalence of two mechanical 

8 eans for accomplishing the same result). 15/ 

9 

10 

11 CONCLUSION 

HCNV~ 12 The Atari 2600 used with an accused Activision program and 

J1EFOISK.J 
_ANADY 13 he circuitry in the specifications of the Rusch-2 patent are radi-

ROBER.TSON 
&FALK 14 ally dissimilar in every respect but the lowest common denominator 

15 f the result of bouncing spots on television screens. Under the 

16 stablished test for the doctrine of equivalents, this "similarity" 

17 f result is just not enough. In order for Plaintiffs to carry 

18 heir burden of persuasion on the issue of contributory infringe -

1g ent, Plaintiffs must prove that the Rusch-2 patent and the Atari 

20 lr------------------------------

21 

22 

23 

15/ In D.M.I.,· Inc. v. :::)eere & Co., 755 F.2d 1570, 1575 (Fed. 
ir. 1985), the Federal Circuit reversed a trial court's granting of 
ummary judgment in favor of defendant on the issue of no equiva­
ents under Section 112. The Federal Circuit indicated that the 
quivalents analysis in the context of Section 112 should focus on 
quivalents of the specific elements of the claims expressed as 

24 'means plus function." Accordingly, the correct reading of D.M.I. 
eveals that the equiv alents analysis for a specific claim element 
nder Section 112 should be more restrictive than under the doctrine 
f equivalents for the entire accused device. 

25 

26 I 
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11 

HCJNI\RD 
RJCE 12 

r "':RO/SKJ 
.JADY 13 
~ 

&FALK 14 
A,...,__C..,.,._ 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

infringement, even if they are not sufficiently similar for the 

purposes of the doctrine of equivalents . 

DATED: September 9, 1985. 

090985/ 16-355900Gj 

Respectfully submitted, 

MARTIN R. GLICK 
H. JOSEPH ESCHER III 
MARLA J. MILLER 
HOWARD, RICE, NEMEROVSKI, CANADY, 

ROBERTSON & FALK 
A Professional Corporation 

OF COUNSEL: 
SCOTT HOVER-SMOOT 

By 
. MARTIN R. GL1CK 

Attorneys fo r Defendant and 
Counterclaimant Activision, Inc. 
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TEUVISJON GAMING AI'PAAA nJS 

Matter .......... ., tncUta [ l .,.., .. tlw 
................ , .... -,.,. ol .... ,._.,.an. 
c:adlll: ..... ,..... .. IIIMc:l ...... lM ... dttt •• ' 
... ltf ........ 

It is • further object ol the pNtent invention to pro. 
vide 1 device whereby ;an indivicJUld nuy pit h11 ~len. 
naa. skill. man&U&.I cJcatenty i&nd viSUM! ;acuaty ~nst 
ausomatically concrnUed v1deo cbl9laya. 

It il yet ,. further ubject crt the ptesent inventiun to 
prov1de ... ~ which will aenerate ~tl auch u 
lquanl. rectanaf-. citc:l ... rinp. a&o&tS. etc. which may 
be conlr'Ollld by one or...,. puucipanu f« playina 

. - . : · . •. . . . . . . vvioul typll o(...... -

· · n. iailtlll',. "'- tD die IU~ IMIIef dilcloled 10 It il MOChe1 object o( t"- cw-nt invention to pro. 
. · ·~a ...,una. S.W. No. 126.966 flied Mar.ll. 1971. • vide a cachod8 ray cube apparacua for diaJ!Iayina sym. 
CIOft~ ol application Ser. ~· ~~ • ~· Ned Jan. bot~ to be manipulated by puUc:i'panU. 
IS, 1961, now abandoned; and tpplicauon Scr. No. It il yet anodler object o( the p~nt invention to 
113,162. flied Mar. 11, 1961, now U.S. Pat. No. pnMde an ~CUI which will allow one or more par-
3,491,129. IS ticipanta to xuvely u.. a aund&rd television set wh1le 

BACKCiROUND OF 114£ tNVEflrnON receivifta backaround ;and ~tn.r peninent pictonaJ in­
fonnauon from a cooperauve commen:~l TV. closed· 

nu. invemian relatn to an apparacua and method by ciraai& TV.« CATV aucion. thua c:ombinina or alter· 
mana of whidl scand&rd wleviaion rec:eiven can be nalinc audio and honw-.. neralCd information on the 
~acilized u lctive rather &ban ~ve iftiU\ImCnta. Thil 10 TV tcneft. 

· il accomplished in cettairl embodimenta by havina pol'· It il .m anochcr object of the praent in~·enuon to 
ticipal'lta rnanipula&a c:onlr'Oia of a control unil con- allow me '* of aandard TV •t for aamina or other ac· 
nectad to tbe -.levilion receiver to c:aUie a symbol. civitia without me need f« any kind of intcmal electri· 
tueh • a rectupc, circle, rina. s&ar. era.. lpOt Ott a cal COIIu .. ction to tbe TV •t for the introduction of 
plurality of spoca. to be ~yed "PPft U. -.Jrtilion U video aad/Ot cttroma li.,W.. conftC\:UOna bc1n1 re· 
eetceft by means of which the puUci1'1fttl can pby a quind to be nwdc only to the eatcm.Uiy-oacc:naJhlc an-
variety o( pmea. partic:ip&W in lim~alated ninina pro- tcnna tiiTminaiL 
pama. u wd u cany OUl OCher accivitia. By way ol fn accordance with one embodiment of the prncnt 
uample. modifted vcnionl of tbe well-known pme of in'Wftlion, a television pmin& apt)ar.atus is provided for 
pina·pona may be played by two partic:"*'u by physi- 30 pncra&ina videu lilf'lll in ;w;c:ordancc with the a&an· 
c:aJiy or elecuonically placina an appropriata maak rep- dlardized -.levilion fonnat. which sil"iUI lnily be con· 
racntin& the net upon the screen of the television r•· trolled by an individu:LI opcr:nnr hy nwans of a joystick 
ceiver. Three displayed spou repreunt two p;Midles or OChc1' manually opcr:uive means. · The tclcvision 
and a baU wherein the ball ia moved in a parUc:ulat di- pmina apparatus comprilcl control apt)aratus havina 
rection when "hit .. by a peddle. 3S included therein the necall&tY clectmnic circuits to 

Heretofore, color and monochrome televiaion recciv- produce video sil":dl which arc comp;,tible with st:~n· 
en have been UMd aenerally by the home and ocher dard television receivers. 
vtcwen u passive devices; i.e .. the television receiver 1be contml ~.ltUI h:aa video sianaJ control m.:ans 
il uaed only u a display means for prosrammina ori~ mounted thereon f« e.xh oac:cc:sa and connectina 
natina at a atudio. The viewer is limited to selectinl the 40 mana are provtded for couplina the video sianall acn· 
presentations available for viewma and is not a ~i- era&ed within the control boa to the t.clevi.,ion r«eivcr. 
pant to the cxtaftt that he c:aft control or inl1ucnce the By way of illuatntion, the televiaiun pmin& ;&ppoar.a· 
naN,.. of. or add to 1M praana&ion displayed on the tua can be ~ f« playina a pmc of pina·pona by P'"o-
recciver~Cr~en. vidina on a TV ICfeen two spots which represent f'<&d· 

A 1t.andard receiver employed witll awtili.ary equip. 4' dies. Means are provtded for eft~hlina the pl~ycn to 
rncnt to provide an a&:Uve fonn of home entcn.ainment control the venica.l movement of the spots. Mo: .. , :. 1ue 
i1 described in a patent application for "Television a11o provided for pner:nina on the screen of the · ; levi· 
Gamin a and Train ina Apparatus," Ser. No. 126.966 lion rcccivu a third spot which f'el)t'C$Cnts the: pin a· 
ftled Mat. 22. 1971 a continua&ion ot~. No. 697,798, pona bllll. which spot automatia!ly moves rron. an otr· 
ftJed Jan. 15, 1961. and Ulipd to the Ulianee at this 50 tcreen left position on an otr-SCTCcn naht position and 
application. Since...,_ hoiMs.,. equipped with tele· vice vena unless "hit .. by :a paddle spot whereupon the 
vilion receiven. U. only ClpcnM required to provide bd spot will c:hanp direction. The pla)'en have fur· 
added family enjoymeftt ia 1M eapense ol a conttol unit ther controls for choanaina the veni\:al pusauon of the 
of one type « another. ball spoc. 

5S Suitable overlay11 or pn:~~Cntou.iuns from a coopcr.ative 
SUMMARY OF THE INVENnON TV ~tion mAy be UIC\I in ~onjunction with~ pmes 

AccordinaJy. it il an object ol the present invention to enhance the uthcl.ic ~ th.:renf. 
to provide ;apparacua and methods for di:aplayina v;deo 
aanaJs on the SCT'een of a television receiver, where 60 
tome or aJI of chc video siptals are both pner .. ted and 
concrolled by apparatua eatema.l to 1M television rc· 
CCIVC1'. 

BRIEF DESCRIPTION OF ~E ORA WINGS 

It il another object of the present invention to pm­
vtde .an appantus and method wherein oa •to.andard c:olar 
or monoc.:hrnme television receiver is utilized :~~> an liC• 

tiv.: inatnuncnt for playana vanowa typcll of prncs in­

The ahnve-mentinncd and ot~ features and Clbje~ts 
at this invention will become more ;app.~rcnt by reter­
enc:c: to \he: fullow;na ~ripnon taken in conjuncuon 
with th.: .c:c:omp~~nyina dr.awinp. in which: 

F1Ci. I il a ~riltl view illustr.atina the principle 
6S c:nmpunenta nf :an cm~imcnt of the inv~ntion; 

volvina one or more patticipants. 

F1Ci. lA il a pictorio&! view illuatr.ltJna ;an aJtemate 
cmhndiment for \hc: ~.:unuul wmt nl ~k.i. I ; 



FKi. : il a uctch iJhastrlbna a typicallY' tCRCn and 
overtay muk • em,:Moyed in an embodiment ol dUa in­
\ICfttion: 

FlO. 3 il a lbtch iJI__..Iint the IMMir in whictt 
.,ca .,.. formed on 1 TV ICI"nft; ' 

FlG. 19 IS a umphfiCd bkxX <1LaJram of Ulolher em­
bodiment otlV pmina appar.atua: and 

FlO. lO il ;an aJtel"rUte embodiment o1 cua,iu em­
ployed in the embodiment ol FTO. S • 

DESCRJI'TlON Of PRUEJUt£0 EMBODIMENTS F10 .• ill btock diap'ua ill'*lalinl che ... ....,... 
tioft; · 1"he princi,., cornpoucntl ol one embodiiMftt of a 

PlO. f . il a bli:la #as - olthe .,...,..,_. ...,. ol · televilioft pminasyt~ent conftcured accord in I to ca.. 
..,......., .,_ 011 a 'TV a-; . .. .~cion are iUUICn&ld in ~; I which il a pictll)rial 

PJO. 6 a~........., til---i~ ..... ~ 10 VWW ~~I raleYilion recli"Wt 10. a control unit &• 
. ...,..IIBI&Il~ ....,-: . . . . . . . . -.ld mcanl U for CGMKtinl COfttrol unit 1• to N• 

FIG • ., ~· a ICI\wii t'tic olal)'nc:/lawtoodt...,..,.. . ccner ICL,. televilion rwc:.iv~ IC.employed CUt be 
1111pioyed an the embodiiMm ol FlO. 5 : My ol the lt.aftdard conunerciaJiy available modela chat 

F10. I aniChemalica of cireuita employed in the em- are aencra.lly ..-d fM home enteftaiftment. Either a 
bodiment o~ FlO. 5: . . I.S monochrome or c:o6or television Mt may be I.&Md wtth 

FlO. tA • I tchetftatae of J'O«eft~ c:oncroll the P"Mftt iftvention Iince the baaic principles of the 
UMd to ~ llicu. ~ ~: . invention apply to boch typeL T1ae connecUOft means 

FtO. t8 • a tchematiC ol ~k controlled poc.nu. ll is in WI embodiiMflt a shielded _ .. ,_ !< 1 
Olft.Un UMd to •neraa. llic~ control vohaps: . . . c-..... or eaamp c. 

FlO. 9C il a tchenwic ot joyaick controlled 20 lh~lded twwn ~ ~ • aaac~d to the ancanna ter· 
-· ---...-•. .,....._ _. ·-- nunala ol ~•ver 10 1111 conventional faahioft. --n-·--• 1ft-•·--- CGftyuo - to pMtate C •-• · I'" · · llicer controt ~ on ... "' """ • pncratel v1deo 11pala shown u 

flO. ItA ila~ehemadc ola polition ftipotlop circuit ~ lO., 20t and. lt. 'TlaetpOtalO, and lOt.,. pau-
wed to concrol IPOCI in ccnain tppficatioN o1 w. · Doned on the teetn'~ ICt'ftft II by knobl 16,. I 7 I• and 
Yentioft: sn- u 16t. 17, • ....,_t~ely. For claricy. u. IPGC Jl a illua-

FIO. 101.,. .Ur.chn ol repr-ntalive wavefomw ":-* • a circle and the lpOtl lO an illustrated u 
ol tbe circuil o1 FlO. lOA: ~· how~. ~Y ~ can be pnerated. In 

FlO. 1 lA a 1 block diqnm o1 apparacua of control- the devices to be dncribed hereinattet. circles a,. acn-
linl a "llit"lpCC; cralJy employed. . .. 

FlO. Ill ilalkctch iiiUIU'atinl the manner in which lO ~ 16 controla the venical poaaon of q)Gt 10, 
the a,paracua of FlO. JIA controls a .. bit .. lpOC; while~ 17 controls the horizontal ~tion ~~reof. 
[supplies] Thua. n ~be seen that the ..,ot 101 may be posahGned 

FlG. IIC il a ~ehematic or the horizontal pled dif- ~t iAnY poant on the screen by .w p~r ~~pulation 
feranLia10r of F1G. JIA; ofknobs 16 and 17. Spot 10,11 posnaoncd an lake man-

FlO. II D il a schematic o1 the bil~teral switch. intc- l' n~ by knob 16,, 11 ,. In this embodiment spot l I il au-
patoi and wall bollftCe control of flO. ItA: torNticaUy positioned on IC'r'Cet'l II without manual 

FlO. llA a a diapam o1 apparatua for 1 simulated control. This will be described more fully hereinafter. 
pina·pona pme: ~ ract sw;tch 16 is shown on the control unit 14 and 

FlO. JlB is a lker.ch of a TV SCTcen illuauatina the IS ~Md to reset the pictutc on the telcvmon screen. For 
manner of play of the pina·pona pme of FJO. llA; 40 Cluunple. a pmc may be played in which one spot il to 

FlO. UC il a uer.ch of a TV ICT'Cen illuatratina the ~ positioned ovc~ ~ other and when this ia accorn-
manner of play o1 a simulated hockey ..,._ uaina the plished one spot will dasappear and the beckaround will 
apparaaaa ol FKi. llA: chanp c:o&or. When pmes ol thil nature are played. a 

FlO. UD ia a lketch of a TV tcrHn illustntina the met ~ is required before play c:an be resumed. 
mann~ of play of a simulated bucball pane: ., Relet swnc:h l6 pcrfonns this function. 

FlO. 1J ia a sker.ch iUUIIratinl a c._ of pma A knob 15 controls backaround c:olor for c:olor TV 
("ctwe•• pmes) which can be played Ulint the appa- receive!' appliations wherein a chroma aencrator is 
ratua ol thil invention; C'"t)loycd in the manner tet forth in said application 

FlO. 14 ia a diqnm ol ~tua for a liimulated Scr. No. 126.966. Altematively. control unit 14 may be 
hockey pmc: ~ broken up in10 a muter control unit conwnina the 

FIG. UA ia a diqnm ol..,.,.,.lUI for the simulated electronic circuits and individual conuol uniu conc.ain-
handba.ll pmr. ina cont.,. knoba l61. 17 .. and 16t. 111 • whereby nell 

• FlO. 158 il a uer.ch of a TV ICtCCft iUUIUatml the p;uticipant moly •rate from a position away from the 
1MilMt' ol play of a simulated handball pme uainJ the other and so not to interfere with other pia yen. This ia 
11ppantua ol FlO. UA: ' " illustrated in FlO. lA wherein concrol unit 14 il broken 

FlO. 16A il a diqram ol apparatua for a simulated up into a master controt unit 11 and individual c:ontrol 
pinbaJJ pmr. units ll ~ lJ. The muacr cont.,. unit 11 c:onwna 

flO, 168 is a sketch of a 1V IC'r'Hn illustr:Uinl the the electronic circuitry found ift c:ontrol unit 14 and 
manner of pAay rA a pinball pmc UlinJ the app41rana 60 controls l6 and 15. Knobs 16. l7 and 16 1• l'T 1 which 
of FKi. 16A; position the spots101 and lOt are situated on individual 

FlO. 17A il a diap-am of appantua for a simulated control unita ll and lJ respectively. 
bowlina pme: 'The knobs 16. I 7 may be combined into a sin ale joy· 

FKi. 17B ia a sketch of a TV screen Wuatratina \he stick permicrina control ol the horizontal and vcnic:aJ 
manner of play of a bowlinl pme uaintlhc <tppatal\ll e.s ..,ot poU\ionina by a sanp control means. 
ol FlO. l 7 A; Other spot polition ~ conuol me~ns (not lho...,) 

FlCiS. JIA-IIC an block diqraiN r:A"buih·m·· em- can be mc0'1'GfU.ed in10 ca.. c:oncrol unit(sl and thr-e 
bodimcnta ol the invention: will be deKnbed hemnafter. 



bther than provMie a M1*fale c:ontrol unit. the elec· SPOT I • .assume th<tl a pluw of w1~th w 14 1s ~otener-4re\J 
aonic circuiuy ol the control unit coukS be built in10 T HI miCrosccondufter the occurrence ofe<.~ch honzon· 
the celcviaion receiver u a COMtituent pan dwrtd 11\d tal sync. puiM. Define these new rulscs u PH1 - hon· 
chc receiver 101d u both an active and J*liYe home zontoal vtc.leopul~forSPOT 1. If these P14, pul~es were 
enttnainment ayswn. Conu"OI uniu con&ainint the ac· S UMd • unbtaftkint (video) in 1M 'TV Mt.. the bum 
tuaJ man~t controls can be provided • aboYe. ~ britfun whenner it hlld moved a dilunce 

A typicU ........ ot-..10 play a pme usint the ' equavaient 10 T HI from the left side ol the screen. If 
,_..in~~ be • (~lowe 1. AnKh con- · would .uy ~for a len,U. equivaJenc c.o W11 and 

· ..a.-11 to TV MC 10 a& 1M antanne tenftinaJa then dlrken. Th• would happen all durin I the vmic:aJ 
. : .......,.ltaal ~ .aaacbed; 1..aam 1M TV • on: 10 ~daft and 2$0 bf:ilftt litde line 5e1Jmtnll of width w .. 

·. ~ -.ct.._ P"'l* chMMI'Oft • •t b die c:onuol . would ~ to llw .,W • a ..nical column uhown 
:. Yftil.beint ~ 4. .,y ,...,. "!l--~ .. s. . ~ • FlO. 3). . . . . . 

aaacllanwk on the race otdtl TV tcnen: ifNquind · Now. SPOT I venical video pulses Pw1 are m<tdeto 
for the pme 10 be played; 6. bqin the pme; be of width W. and to occur T w1 milliseconds ;,after the 

Ref'errinl now 10 FlO. 1. a teleYilicn scrnn II ia iJ. 1' s~ of the vmic:aJ ~~eep. w. is on the order of 63.5 
luatnted haYint three ICIOCI u., ~. and l5 diaplayed mterosecund.s. ~1tt1n~ some I 0 horizontal scans to 
ther.on. Spoa loll are "ltiaint" 11p0ta and..,.,_ l5 ia a take ~e Wit~ P\'1 1~ on. I( Pn were used ;,alone~' the 
Mhit .. .-c. Spota u, and 14. repraomc. for • ....,.,... u~b&.nk.in~ (vtdcol ~IIJMI to the TV set. ten lines the 
hockey players whilespotlS f'll'NMftCI a hockey puck. Wtdth of. the SCI .would be bnl.thtencd while p\'1 W3S on 
An overlay milk JO ot 10me type o( transpannt mate· 20 ~ a ~lht horizontal. bar of width W. (shown shildcd 
rial such u plaaUc or the like, havinatome type ot pat· '" flu. 31 would be vttwed. 
tarft, l'ictuN or otMr iDustnlion penaininiiO w pat• . AI the laa ~ in spot pneration. SPOT I horizontal 
tic:ulu aam• 10 be played ialhown in··~ poaitioft. video pulses (P"I) and Vertical video pulses (P,.,I iltC 

Prior 10 enptin1 in a pme, 1M OYerlay maK lO ia PUled thi"'UUh II ~ncidcnct ptt. The pte has "n 
tempOrarily aftaehld 10 •levilioa ~enen 11 and in U output only when both PH, and P,., are on. The pte 
such clole pro~timity to it • not 10create any c1i11onioft outpUt ~.SPOT l video (unblank) lianal. From 
when viewed with reference 10 11p0t1 24 and l.S. One FlO. 3 tt • •IOUI that the beam il now unblankcd 
type ot overtay muk repracnca a hockey ftcld 10 be only w~re the P"1 venica.l shaded column ;and the 
UMd for playina a modified pme ot hockey. StiJJ an-

30 
Pv1 horizontal~ bMt ovcrtap. Thus. a bn¥ftt spot 

other panam could reprncnt a l'ini·JIO"I table. bue- SPOT I. compnsed of about 10 slnilll line sc~nts. 
ball diamond. etc. 1"hae are buc a few of the many cype each. W" wide. is developed. SPOT l is developed in 
pmes tltat can be adapted for uae with the praent in· the hke m~enner. 
vention. flOS. 4 and 5 are block diap-ams illus&rarint the 

Altemath·ely. ruthcf' than employ overlay muk JO. 35 nwtner in which the sil"ab <Jisc:~ucd with rnpcct c.o 
the pattern to be provided could be displayed directly FlO. 3 ~ pnerutcd. . . 
on the screen II. 11M pattern could be broadcast by . lbe ttm1n1 f~ the televiSIOn pmint system ia estab-
TV stations or aJtemativel)· could be tent 10 a non·uaed lished. by a honzontal syncJsaW100UI acner:uor J I and 
channel over cloMd-c:ircuit or CATV lines. It could • ventcal sync/saWtoOth aenerator 31. The horizontal 
also be aenerated electronically in the ~ control .a '!"~/sawtooth pncrator ll pneratcs a series of ncaa-
system. uve t .~nzuntal sync puba lJ havin1 a repetition rate 

The basic theory of TV pmina devices • described equivalent ~ the . stand:ud horizonta.l scann~~l fre. 
herein is now let fonh qucnc:y uacd 1n Un1ted Staces commen:ial televiSIOn rc-

Referrina 10 FlG. 3~ at time zero the TV electron c:eMn ~the vmic~ sync/~WIOOUI acncrac.or pncr· 
beam il at the u~pcr left of' JC'rtCn II. It ~«an~ movint •.s aces a -~ of nepttve veniea1 sync pulla ~. 
quickly to the naht and slowlv downwards. Siaty·threc n. vertic:al snyc/sawtooth tencracor 31 also pncr· 
and one· half ( 63 . .S 1 micr~ondl later a 5 rnicroecc· ata a 1 .S · 7.S KHz sawtooth wav~ l~ ( refer now to FlO. 
ond horizontal sync pu1M il fed into the TV c. . 5~. Sa'W100th wave 35 has end ltmna of +E and 0 . It is 
the beam 10 ny back rapidly to ~he left ol ';. C:,':'n~ ~~r coupled to a SPOT l horizontal alicer 36. A 
The beam then mov• 10 che npt for 63.5 rnicroacc:· 50 sltee of the .!llwtooth ~P of lcn~th w" is pused 
onda until che neat horizontal sync pulle ca.- che throu~ th~ sheer. By varri."IJ . VOita~c eMI • del;,ay T ... 
next flyback to the left. AltM about l$0 IUCh horizon· can be viined for ~put posauon•n¥ from left to n~t of 
tal scaM (lines) the beam,_ ar-d the boa the TV scre-en. 
ol the ICrHft. A venic&lsync ~lie fed in: the TV';: A 60Hz sawtooth 31 il ~~.by ve~aJ '!"c· 
caUICI rapid ( 1 millilecond) vertical n back to the ss /sawtooth aenena~r 31 and ~ ~tmal<&rty . sbced an a 
o1 che ICftftt and another"" le -....! cop SPOT I vcntal sheer %9, to ~~~~ r•mp w1dth w. ;,and 

. -~C ._..,... . volt• controlled del:.y T,.,. The two sliced wavn ~re 
N~, •,illrefcmna_IO FlG. 3. uaumc that the maJOr ditrcrentioated by c:&~iiciton 31 and J9 which connec:t 

poruon 0 the screen II dartt (beam blanked) eJtcept for 10 the low input impedmcc or a SPOT I c:oinc:idcnce 
1M arcu shown • S~~ I and SJIO! l. ~ ~tl an 60 pta ~. Since the cun'eftC throuah a capac:itor 11 C 
made by pUIInl• {postttvc) unbW1lun1 video sap to dc/dC. curTent nuJses ~ onl du · ........ . 
the TV .... , .. _ · d I ..._ ·- " be .. · · .. - ...,..,..- "1 ""I ....., r;un~ por - Wncn. ;,an On Y Wnom, ..... am • pullftJ tiona O( the sliced W;avefonnl. AJt.houJh tM slope Of \he 
over the areas of the spots. (~otes oarc used around vertic:~l r:lmp ia only :1bout one two hundred 3nd Slltl· 

beam. be~ii~ althouJh then: IS ~ rHl be~ when eth times that o( the horizontal ramp ( 60 HzJ 1 ~. 7 ~0 
blanlunaas an e.trect. the sc_anntnl ~snals ~cur and ~ 65 Hz 1. by makina c::.apac:itor 39 approaim•ately 260 umcs 
!" thoutht of • sull movtnl the non-caii&Cnt beam the v:.lue of c:.pacitur ll. current J'IUise~ i111 ilOU 1, , a~ 
m the ~annlnl pane':",, . . tniolde e'4UIII 1ft m:.~nitude. Both iuo anu j, ., must l:'le 

The v1dt\' I un~~nlt1n1) Sllft&lt requtrcd for..,.,_,.. prc'lnt to tilt~ in mlq:nituue the tne~uve l thre~h-
er.mon as dcscnbcd wnh the: oaid ol FlG. 3. To dc:nvot \•Ill ,,t'the 1=•11e thu" l'ru\lu~in~ the SPOT 1 viueu '1~n•d. 



Jf dM invention ia to be etnl)loyed in conjunction with cumponent values or voltaps and by twhchi,1. AJJ 
TV tyt'lml havina different fNqucnclcl ( num~ at IPOtl can be made hollow u cSelcribed hereinatler. 
horizontal I ina and vertkaJ nyt.ck) then the venscal Rtfcn'irla now to FTO. 1, tMrt is illustrated thereby 
and horizonw aync/saWU)Olh pnerat.on would be con· 1Chlmacica11y one embodiment o1 the aync/aawt.oodl 
~ at 1M different (nquencia. T1lil would be S pntratora. A lllf'ltaiDt cl thia typc il dacribed in de· 
parUcularly awlicable in conjunction with foreipt tail in my co-pendina patent application for " Linear 
(ocft« dLia U.S.) TV 1)-i& · S.~th Ciateraw" Set. No. 713.16l, ftr.d Mat. II, Other...- .. pneraced ia limiJar flltlion, For n· .. 1961. now U.S. PaL No. 3.497,129 . 
.• .,.._ SPOT 2 borizoncalllicer 'i il lllo couPcd to The SPOT l tlicen 36. l9, 1M SPOT l coincidence 

. . . .. horiaOCMityftCIMWtoG&II . ...,.W ll and SPOT 2 I~ p&e 40 or the OR pee and pu.lle np.r ~ are iUu. · 
··: ....., .uc.r 42 it u.o ~to vertical ryttellliw- · tnt8chchemaic:a1Jy in FTO. I. The barizonw I'·'' Hz 

: . IDC»da pncr.IDr' Jl. n. hori~Dftw and venica1 t1icen. ~aWtooeh wavelon:t 31 and 1M Yeftieat 60 Hz IAW\OOtll 
41 lftd 42 an coupled t.o a SPOT Z coincidence pte wave 31 waveform are tlCed in the ·~o~ic.n 36 and lt, 
<13 by c:at:taciton ._.and 45, ~ctively. All video spot ~ely. 'T1Ie sliccn c~ means for acnerauna 
lipals are fed to an OR aace and puiM lhaper 46. The 1 S a predetermined alice at tM IAwtoodl waveforms and 
OR pte prevents c:accuive briah&enina when apota arc in the praent embodiment include back-co-back di-
posiUonld on top at one another. The plUM ahaper il odes •1, •· and ••· 50, rnpecavely. The input uw· 
required becawc in the present embodiment 6 volt tooth wavefomt~ are applied to the one aide of the 
sawtooth waveforma arc utcd. With such low vohap diode pair. w;u. chc other side bei,a capacitively cou-
thealicinl acUon ia d (roundifta at belinnina and end 20 pled via capaert.on 51, 52. respectively to around and 
of ramp alice). Consequenlly, the c:urTent pulla pt'O- bein11 supplied volt~cs e141 and en . respectively. Di· 
duced by dilftrentialion of the ramp llicen are oda _.., - SO an pt"tferably Jef'IMnium diodca because 
rounded pulles. Without ahapifta they produce a IPO' \heir low conduceioft voltaac drops permit the achieve-
without ~ly defined ed ... ... the eda• just " fade ment of rea.onabfy amall ~ size (determined by 
out" Jradually into \he dark back.,ound. "The summer lS aliced ramp dura&ion) with a e. volt •wtoodl. The ca-
modt.tlater and RF oscillat.or ll an Mt forth in laid pa- puc:itorsSl.Jl serve to ~Mkc \kh&y control voh01~es c14 , 

tent applicaaon Scr. No. 126.966. The RF lilftal pres- and e,., ap,ear aa true voitap aourca in cues where 
tftted to tM antenna terminals is dctec1ed and pro- they come from the lolidln of relatively hiah impedance 
ccued by the TV receiver ift the s&andard manner and potmtiometcn. "The ditrerenciauna capaciton Jl, lt 
diaplayed on chc acrecn thereof. ""'- oucput from OR lO producin~ i14 , :~nd i,., O&te followed by the coincidence 
aatc and pulse t.haper ~ il applied to a summer which pte .U. Variable threshold level is provided by a po-
aums all the sil"als pre5ented thereto ( includina sync tentiomcter 53 to produce dcsim:l spot size and lhape 
pulses from chc horizontod and vertical sync/SOiwtooth u mentioned hereinbefore. . 
pnerators. outputs from chroma aenerator. if ~&~ed, . Spot video sianala arc passed throuah a d~e OR 
etc. ). This forms the composite video signal This sianaJ l5 pee 54 ofthe OR pte and pulse shapcr ~.The "multi 
ia applied to a modulator and RF oscill:ltor fm modu· spot" OR'd video sil"al \hen pusea throuah a pulse 
latina the video information with the RF os-:dlator c:ar- shoapcr 55 which steepens the sides and squares otr tile 
rier to aeneratc the requisite ~ulatcd RF sianaJ tops Clfthc pulses. ai\·ina shoarply dcfincd spot edps and 
which ia coupled to the TV antenna terminals. uniform bri&htnesa o~cr the areA of dlc spol. 

One Of the objccu O( the pre1ent invention is a sya- 4U The pulse shaped video Silf'aJ is then fed. alona with 
t.em to produce a round spot which in some 1nNnc:es the nepti\e horizonw anU vcrtk:alsync sianaJs (and 
il more ple .. nt and intcrcstina than a square or rect- chrom;a aenerator output. if applic~l•) to Ute summer 
anplar spot. (~c:~lly for " bolll" pma like pina· and RF a.cillator as indicated in FlG . .a.. 
pona. baseball. etc. ). This is achieved (even with the ~ If desirable. the 60Hz sync c:an be extracted from a 
pulte shaper which just 11vcs thc round spot ~ly de- • - photosentor directed toward the front of tile TV screen 
fined edaes l by the " round edaes" of the c:urTent puiKS 311d horizontal sync: c;an be obtained from a pickup coli 
aoina into the coincidence pte. For eumple. \he lead· ~~ \Jes~ribed in S<&iu patent •PPiication Su. Nu. 
in~ <U1d tr.1il i n~ ed.,:es of the current pul~ i.-. t~re 126.966. Spots an be aeneratcd by usana the video 111· 

rounded. Thus any i,11 pul~n which arc added to i,, ill 
50 

nal described above to short circuit or " cmwbar\' the 
this tJmc will have th1nner poniona prouudina below 311tenna terminals; the RF oscillator not beina used. 
chc pw threshold level than thole appearina durin ache 11w:M features are compatible with a cooperatinl TV 
full amplitude middle uf i,.,. Subsc~ucnt pulse sh,.rin~ orCA TV st.ation u described in said patent apt)licaoon 
of the pulacs which "aec p•t" the pte threshold steep- Ser. No. 126.966. 
ens their aida 1 for lharp spot cdaes 1 but Joan ' t 

55 
Rc:femna now w Ftc;. lO. there is illustnted Ole reb~ 

chua• their width. Thus the spot it n:~rrowcr :at top ~her embodiment of spot aencrataon for TV aamina. 
and bonom than it il in the middle. This embodiment il vel')· much like the embodiment of 

Some or the various spot llhilpes which can be aener- FlO. I. however. ch:lnaes have been made thereto for 
atcd ue shown in FlG. 6. Spots a. b i&nd c :are aencr:ucd providina improved t.emperanare and vohaae stability 
simply by ~aryina the coincidence &OltC threshold 53. fill such that lh'-! spots aencrated will main~in their size to 
(for an individual spot. Or. all spots can be made to a ifellter dqrc:c over w\dcr temperature and volt.aae 
chuae shape to&ether by c:hana1na the ;amplitude O&nd uc:unions. 
llope of the common sawtooth !Jencr:uon. l The timma for the system ia established by a horizon· 

Spots d and e are made either by chilntina aaw1.00th toll sync/sawtooth acnentor llO and a venical sync· 
slope uhus chant:inl! W" and W, l. or b~ ch;anv,int.: the 65 /sawtooth acncrator lll. Thete acnerators arc like tile 
~lice itlmplituJe 1:1~1in .;han~n.,: W11 an~ W,l. &eneraton Jl. Jl illustnted in FlG. 7, however. they 

Various 0\hcr wpa (four point~ stoar. aca. etc. ) use a hi~ Vee volb&e. in the IM&anl eumple. ~ 
Caft be pnerated by simp~ il&JJustmen&a of v¥ious \olta. 
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'ne sawtooth ou~tl of the •neraton llO. lll an R.tfcrrirlt now to F10. lOA there: ia illustr:JtcJ 

~lied to a horizontal slicer 112 and vertical llicer thereby yet IMChlr ""Mitment fat pmv1uin1 spot P<l · 
113. rlllMCtivtly. T1lc aileen lll.lll. an like 1M llic· sjtiuninl& vul~ e.,~ oand e\-~ 
en M. lt ~FlO. I w1t.h the ncepcion thallilicon di- · When the ft~tlop 61 ia Mt 10 that <tUtpuc 6l i• hil h 
odllln Ulld in piKe of pnnanium diodcl for temper· s and ouq,uc 6J •low. the volt.~ a• oac pntnc "' c:~n hi: v ar • 
....,. ablllty. Jrfowever. lilicaft diodes have a mudl led flroln ~aima&cly 0 to +V vnlta I fo r cumplc: . t. 
p.-¥0itlfl4rap ad. dwrefon. ~ 9 volt aawt.oodt ¥0fta) by adjl.lldnt poc.entiomctcr 6J ( Potcnt.inmewr 66 

.II Uled Ia Oldlr 110 Ill a....,.,~~ therchy·~ hM no ttrtctlinc:e it ia ctiaconnectcd from the ci~u11 
. 801 ll'cn•atpOtlial w~ll would occur il the 6 ~ by a pU ol beck bialld dioda 61, 61 ). With n ip-ttop 
awtDadl ot PIG. I wu YIM. 10 61 in ita other ICable •ca. powniomc:ter 66 cnntrols 

· n. two deed wave~ an d!tflradalld. • belen, by the vokqe 111 point M and pac.ntiomcur 6J ia diiCOft· 
. ~ 214 and liS and applied to a ..,ot c:oiftci- nectad by a p.;, ol diode~ 69, 10. 
deftca pte 216. 1'1M DC 'IOhqt for tile epot coinci· If the dcbay control volt~t~e lud for ;,a spot ttht ~:,, nr 
dence pte 216 II a~abiliZIId by a uner diode 217. A e11• input) is connec:ted 10 point "' tht ~I)Ot ~::~n ~c 
diode 211 II &lao \&led for temperatute compensation. U made to move (rapidJy ) bttwHn two stable posiuor.; 
11M princil* chan .. in 11p0t coincidence pte 216 u Tbe Rabie pcliQona baint controlled by potcntiC'm· 
COftU'II&td to .,c ccrincidenco pte 40 ol FlO. I ia dM ..,. 6S and 66. 
add!ticM ola peak detector 219 which deliCti 1M peak For ceftaift ~lic.ations. rapid motion is not d~"' · 
ol the horizongl lpOC put... which ride on the venic:al able. In mae Qla an RC time COMW\l pro~ Idee 0 '· 

epot puJiet and feeda mil Iiana! back co al'Pf'OPriately 20 a Nailcar 71 and a~ 12 ia added. The spot u ill 
biu dM coincidence pte to maintain 8pOt lia. moves between two stable poliUoM but aivcs the ~fTcct 

11M OJt ... 220, pulle lha,er 221."""""" 222 and olmovina r.c wlwft -ldcked'' or " hit" and then ar.a~u · 
llF OICillatian and mod\ala&or W •rve dM ..,.. fwlc· lily alowinl down and ftnally noppiftt. 
dona • deacri~. with r.-:t to FlO. L If the JtC dme COM&Mt is reyHaced by an intc1raLM 
~CO dalcri~l v~Jii:oua pmtl that can be~ 2J tJ1e lpOC riJ move at c:onatant velocity Natur:all ~ . ,; 

-a. the p~t mvcnuon~ •veraJ of the C~IC two ftip-tlopa an Ulld (one for horizonal and one :lv 

-" ~ ·~ the system • capable ot providina an vertical) alpOC an be made to move to any one of ft'ur 
clncribed hcnin. Many. ~f ~ depend strontlY 11pon poc-conuollablt aablt paaitioM. 
dM volup comro1 pcMa~m1 fcatu_ra of the syswn. 
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Typical waveforms wm :at points 61. 63. ~d 6.a ar~ 

The vol~s ·~· Cva (allullnt~ an FI~S. 5 and I) iUuscra...t in F1G. 108. Tbc trigcr to nip.ftop 61 c:ln 
COfttrol a spot s honzontal and verucal posauon. Chan I · be tM output from a coincidence circuit or :a " sc"' c: .. 
in; e"• (rom 0 volts to . for example. +6 vo.lts moves a f1ipoftop u will be described hereinafter. 
spot acrosa ~ ~rcen from. otr·screen n&ht to otr· By chlntiftl the triaprinascqucncc c:tf 1.,. 0 n1r .t1•':"' 
screen left A stmtlar chan~e an e.,~ moves a spot from 
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different paths are obtained. A slow frtl.' · runn1n' r : ~ 

otf·tcreen bottom co otr-ICRCn top. t1o . ful .. .. b 11 h · h h ,, 
In one embodiment. the c.. and e, vol~es ill'e de· 1:1 IS usc co . sc~•. a :1 ~ 1c .1.• ; t•!'H! · · · 

· ed ...._ ... sJid f ... _ · 
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__ .. 51 tcrccn when llloCd an a pana ponJ JiAmc . c:tc . Thas as .j .• . 
nv rrvm U"le es o .,.... potentiometer ..... . · .. _ -1 he · ft 

h . h d....... d d fi I IC1'1bcd 1n &realer .... w re1na tr. w IC are connecte -tween 1"0"" , an or examp c. . . . 
~ volta( ... FlQS. 9A ). Knobs 16. 11 and 16, 11 of For pla)'lnl pmes. two func~IOn:.&ll)" daff'c: rc:_nt !ypc• .• f 
FIGS. 1 and 1A an attached to the pountiorneten <tO spotS ~c often pncr.atcd. a hn SJ)<'t Olnd .a httt tn~ 'f"' ' 
conuollinl the poaitiona of SPOT 1 and SPOT 2. 1r 1'he hat spot samulates a b:ill . a hoc: key ~uck . c: t~o: A "'' · 
more d\an two poaitiontd spoa are requirtd, additional tina spot simulates a paddle._ a hock~> _su.:k. Ol ¥olf ~! t .. 
potentiometen and knobs 16 11 would be required a hand. eu:,. l"ht uacs for hat and hatttna 'pots .. 11 . · · 
in addition to spot horizonQJ"' and• vertical llic:en and 4 co~ readd~ ~cnt whc:n v...nous JO&mes :~ro.: ~ .. 
spot coincidence pta. AJtemativcly, two potentiom- 5 scnbed ~tnat'ter. 
eten (one vertic:al, one horizontal ) may ba connected Refcmna now to ~S. 1 ~A-ll~. t~rc: IS allust ted 

t10 a amale joysbc:k 5I in order to prov;de tJie UM1' lin&le yet ano~r electroniC funcaon whtch II tncludc:d t:l the: 
banded control of potition ( tee FlQ. tB). praent ~nvenaon. 

If the control potentiomcun 51, 5I an followed by This electric oal function provide~ t he e,. ;,nd ~ . ,f\1.11 
intcwnron 59, 60, mpec:tivcly. (HI F IG . fC) withe, .. 50 posjtionin~ volt~es to " hit .~pol !>Uch as ~pv1 iJ '" 
and eva obtained from the outputs of the inte&:rators. a FIG. 118. TheH vult;,a~es. the output !'I uf the CJrc ull 
ditrertftt cype olspoc pol.itionin1 iaobuined. Foreum· of FIG. IIA :ue applied 10 the horizontal and vcrm; .al 
pit, wida me two poc.nciomcten rnechanica.lly con· , Jiccrs of the hit spoc ~cncr.ator. The inru •~ tu t l'lc: 
MCied co uinp joystick 51. the IP)l w1.11 rnoveaalont 
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~~n:.uit o( FIG. II A iltc the \:untr~•l volw~c) ttf :• 

• joystick 5I ia away from its center poaition. The h1t11n~ )f'C)l . for uoam!'lle . \pot 74 ur ~~ll 77 lll ~ ll• 
~peed of spot movement i1 pi"'J))rtional to the disW\ce II B. The emhocJiment ~hown j , for arrli~allon) h.o \ · 
1M joystick ia offset from its center pos.it.ion and the dt- in~ two hinin.,: srot!< which c:ould rc:pr~~cnt. for c: , .~m -
rec:tion ofspoc motion ia determined by the ancular pc> r le . I WU pin~· f")n~ P'JU'-'Ie~ in .. ) Jmul.aled pln;:· f'liOio! 
lirion of the joystick. 60 ~me. 

Whereas the simple H and V joystick of FIG. 9B pva 'The hittin1 spou horizontal \:nntrol vohasc:. "rc: .JP · 
direct control in which the 1pot returns to center s.c:rcc:n plied to a horizontAl pled diffcrentliAtor 8! ani.! the: hat· 
when the joystick is retumcd to center, this " inteptor tin& ~u· vcnic;a.l control ~ollll&CS ue Olpplicd to a v~ r-
joystick" of FIG. 9C merely lt01'S the Sl'Ot W~C1' it tic:td p tcd wffcrcntiator 16. E.i6c:h or \he &:1\cd uafTc:rcn· 
~ co ba when the joylhck ia returned to center 6S ~" hal • further 1nputs thereto outputs fr~m ~ P:Jif 
polition. of one shot multiv;br.u on 11. 8!. The mulll\'thr;.ator\ 

'Tbt resultint "~per" politjonina action ia much 11. 11 ~rc aigcred by outputs from ~ pillf ot c:om~o:1 · 
more incerestint for cenWn ty.,a o( pmes suc:h u dc.-:e .Jctccton IJ. a.&. rftC'CI:li '- CI~ . <..'uan~ •lJc:nc~.: d.: · 
chut, hockey ("spono '' motion samulata Jlid ina wctor all silf'U"-"" cuancidcnce b..-l...,ccn ;a tiN httuns: 
akaten very well ) soccer. c:ar r.acina. etc:. ~~. ror -.:ll:&mplc. sp •' '"· .an\1 th.: hat ~Pf"t r .. r ,. , . .., . 



pie • .,c 13. Coinadence detector"' licftifies coinci. vener 101. WlwTI the hit spoc rucn. the ed,. of the 
dcnce betwet:n ;~ sewn\.~ hiltin~ spot. for cumplc. TV sawn. it it daired uw it "bounce" t.ci • show1t 
spot 11. and the hit ~pol. by line IOJ ol fl<i. 118, limu1atina. ror tumplt, 1 

The pt.td diff'tttntiaUHI IS. 16 Pf'O'Itidt pu1Ma whale puck bouncina oil the waJI of a rink in 1 lintW.a.d 
unplicuda an ~ to the horizontal and venJ. 5 !'«key ~ at a billiard ball bouncfinJ from 1 cuslt· 
caJ compontnD ol &be velocicy o1 the hiftina spot lit tho tan. Tbt hie lpOC bounc• from tilt lides o1 tilt tcr~ea 
inltant ol com.ct berw..n U.JiiUina and hit IPC* Tho wich aa retlec1ion ul&lt ~ ro lhe incidence anttft. 
puj1e wictdt ilIa.& olta.. puill& from the OM shot mul- Whm the 1PCM rachel the tdfl o1 die cr.ft lwi&cll 
cmbruDn ••• a. Mcotclil...,, - ~ dw hit lpol 10. cao.. and 101 opeN. 1"he lipaJ from tilt bilaletaJ 
ID .,.,.. in 1M.._... ~ ~~~ it .. ~ and a& to p&a it U.. now applied to .,.. imtpaaor ria in••,., 
a l!pled propoil1ioMI to llaw lwd it .. IUL I 01. A .horbancal or veftical waD ...., lot 110. • 

· . · A .-re~ ~ ol ~cal pc.d clifF..,_ me c:-. ~My be pcoridll the Nquililelipal •to QUM 

.,.~tor u ~ lhowt~"' F1'?· I_ I C. Vt~ P~ ditrcr· the IYritchina otswnc,_ ao.. 105 and 192. Jtl. 
e_nua~ 16 • ~ted ·~ hke fa.hiOft. Tbe diff'cren- Not.. in tilt ~"~tent the waJI bounce feature it noc ,.. 
bator a c~pn~ed of ~S*=no,ra 190 and 191 and feed- IS quittd, &he horizon cal ays&em o1 F10. II A may be mod· 
t.cll unpb~r 1L ~ anput 11~11 ~·and H, an cou- ifted by dtlttifta switches 10.. 105, invenar 101 an4 
pltd to tiM diffef'tftbator. A pur of IWIICha, 15 and 16. &he horiaofttal wtJ1 hit leftiOf lot lib ailo 
f'ol~w &he diffcrentiatina ~non. 190 and 191. T'he beina dtltted from the vtftical .;...:omponenta 
IW'Itcha 15, 16 an DOrmally cloeed. OM Off the odler Tbt ....:•-·-• ,.. . · . 
. --- b • .:-., fi enhef I . "bnlor II ll 20 ..... ...., pt.t .. lfttqntor to and horizoncal 
~low.._.·--: .. !!:- .rom di-mu tl~a ...... . or . wall bounce ciralitry it shown in p·eat.tr detail ift F10 
.. ma .,_ ...nerenuator to ncrtftCiata ..... anput .... liD I : t. . d ... . _.__ idtd ti ' . 
naJ of tiM lpOC whidt malt• coincidence wid\ the hit . · ...... cwcu._ ~ •-P'O• Off the •enac:al pot'• 

tpOC. n. railtorll'7. II pNYtnt lhonina co pound ol ~ ~•=Met ..:-.a 
tilt dtlirtd sipal wt.n the ocher lip&llwitch 16 or 1J . . ·"'!"'-~ dHn/dt ~ applied to 
it cloeed. Rllillot It il the ditf'trtntiatinl fndbKII ,.. U bila&tn.l pta 91 wit~~: II • compc iNd ola pu of tranaiao 
ailcof. The output puJ1e ol this circuit can be politivt 10ft IM. . 1~1. ~ iftdicative of coiftcidenct be· 
or ntptive dtptndina upo~~ &he dinction of the hiaifta ~ • hictin~ ~ bit .,C ~ obtained from die two 
1p0t what it coincidtl with tiM hit .,oc. Ulina the .,..._ lidel ol U. COIIKidtnce multivibraton and an apt»licd 
fetnd p&ad ditrerentiator of FlO IIC undesirable to the t.a of the tnnlil1on •lbown. ntptive puJia 
ovtnhoota and prahoota.,. avo~~ the lwitch- 30 ~~ Ill on Md politi¥e puiMe aamina 110 on. The 
ina il accomptilbed followin1 the dilferentiatina capec- ~- leN. lOS of FlO. IIA are com.,.;.ct of cr.... 
it.ora rather than before them. ..aon Ill. Ill. respec1ively. 1lw output hittina 1p0t 

Refenina apin to F1Ci. II A. to provide the control c:onlroi si~ c" ia obtllincd at the oucput o( intepouor 
volta1n for &he hit apoc, tht litnal dHn/dt must be ince- 90• 
.,aced for a period or time. If the sianaJ it iftt.t~Btcd for 35 The output .rrom incqntor ~ ia allo ~ to ~ 
a period of time equivalent to tht relatively ahort pulle zontal ~I hat MniOr 1~ which compnees 1 paar of 
width of the one lhot multivibntora. the hit spoc would ~ncr diodes l4l. 143 w~ ca.- Che ~hin1 of a 
move only durin1 this lime and this it too fua a 1p0t ftap-tlop I"' when vol&al• II ruched equava!ftlt to off-
movement. Accordin1ly. it is desirable to "stntch" the ~~:run •oltacc (for eumplc. 0 volta or ~ volta ). lni-
timt of spot movflnent, by for example. providina an ~ tially. ftip-Oop I"' it •t to a Jivcn aat.t upo~~ coinci-
RC delay to the dHnldt siptal. llait would be a simple dcncc between eithet' hiftin1 spot and the hit spot by u 
maner if dHnldt and dVnJdt were always one polarity. outpUt from tnnail&or IU to inlure cornet direcUon 
Howt'lttr, since dHn/dt and dVn/dt can be either polar· of~ hit lpOt. If the ft~tlop werw in the W!Onl s&at.t, 
icy a more comple1 .,..,,.ment i1 MCaury. ~ hi& lpOt would move 11oe ft'om the delired dirtc• 

When either hinin1spot malta coincidence with the 4
' uon. . 

hit spoc a coincidence pulle from muhivibraton II Ot' 'The c:ircuiU 116 and 11'7 are provlded co PftVent c. 
I.Z allows the bilateral ptel t.z and 93 to pea poeitive c:illation of the fti~fto9 I"" and failure to ftip conwctJy 
Off ncptivc dHn/dt and dVnJdt pulla to ta'ttehina c:a- which can occ:ur if the hit apoc approecha an off • 
.,.cit.on Nand 95, ~aively. After 1M c:oincidcnce ICreeft po.ition very alowly auc:h UW only a poo' riM 
puiM ends. the bilateral pial retum to thtir open or 50 time lip\al it available co triger the ftip-ftop. 
bip impedance sue. and the vokap on ~ N Widl voltqe con~ of a llpOt's horizoncal and vcni-
and 95 dtlay at a rara dtttnnined by the capeciton and cal poaitioft it il otMoua dlat iu motion ia similar to lilac 
milton 106 and Jtl7. of aspoc on an oeciiiOICope. 1laua. tht 1V llpo( can be 

1"he llntcfted puJies at capKitora N and 95 are cou· , made to follow any pa&h that can be made on an OKilbo 
pied to inttpaton 90 and 91. Tht oucputa of the incc- ecopc. 
v•ton arc v~tallh e" and e, .. Thew vuhal%ft hccumc OM ••ample of thil ia UuajOUI pauams. Phase dil-
tltt control vohaps for the hit tpoe. pbccd sinUJOtda UlliN for horizoncal and vcnical ~._ 

Tbt rnultant effect ia dlat the hit spot mo'ltes in the tiunin~ (!applied as the e .. and c,. inP'HS to the spot slic· 
1amt direction in which the hinin1 spot it movina when 60 en) result in 190' patha of cirdca. ellipses. "ftl"re 
coincidence ia made. If hit hard. the hit spot tnO'Ita ~ ciah1l. .. nc. 
idly and far. lithe hittintlpo( ia movina alowly at coin- A. pnvioully mentioned. spot siz.c and conftsuntioft 
cidenct. the hit llpo( ia menly "nudpd" a ahort die- may be altcftd. For tumple, tht ~of a spot can 
tanct and moveallowly. be c:h:u\pd to simulate lD effecu (e .• .• a bowlina ball 

In tht embodiment iDustr:ated. a wall-bounce faturt 6J which pta smallet' u it rolls down the aJ•y ). llail it ac-
il included. When &he hit spot il to travel. f'or eumplc. complilhed by varyina the thtahold pocantiomct.tt' Sl 
alonl &he line IOl ( .. FlO. 118). switch 10. it open ol the coincidence pte cl FlO. L Thia can be readily 
and awitdl 105 il claltd and 1M sip&l ~ on ift. accomplilbed eltcaoMr;ally by a vwyina vohap inpuL 



• 
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In cen.oain embodiments a hollo111 spot Cit rina may be The simu!atcd pinl·poftl ball lJ il pMt'ltcd by spoc 

desired and this c:an be readily achieved by invtninl J pnerat.or 114 which hll iftpuu thereto from verucJJ 
the "non-square" pubes at the bale of lhaper 55 of sync/saW'IOOdlaenerator liS and horizonw sync/mill· 
flO. I anchubcnc1ina from 1M oripnal pullelto''bol- toolh Jlftlfttof 116 (of &he type Me fonll in FJO. 7). 
low" them out. 5 The lpOC pnera&on are similar CD dtOM Mt fonh in 

Odaef tlecU'onic fUnc:tioM which may be pMnlld · FlO. I. The controf voltaps few die horizonw slicers 
.. ~ video. pwnpina action. kalediolcope tf. oltpOt 3 pnerat.or 114 ut deri~ from a ni~flop po. 
.tee& t¥tft add .- ~menu and U.V. IPOCL litionct 111· ol the ~ delcribed in FlCi. I OA. Fli~ 
n.. will ..,. adt .be dncribed in detaiL . flop polilioner 111 provld.l concrol voitqa at outpuu 

11r cer-' ..,.un.· .,picaibw such • -...&at.let 10 Ill. lit wbicb mow. cbt t.U btrw•n ofr·ICTMft pcMi· 
·· bDcby it i1 cMiinble to'* a b*k 1p0t <•·t: few.. tioM H, .. V; .. and H ... Va. Fli~Oop posirioncr 117 is 

~ . hockey puck). 1llil il acc:oinplishied by invcnma lM contnMJed by a si9w ftoee.NMinl Of "Mtvt" ftip.ftop 
video sianal. uo and by the ouqNt from • coincidence detector 

Colored spoca can be aenerated by applyina the video Ill. In one lUte ft~flop Ill 111iJI Mrlt the ball from 
aanal CD the ptwe atuftcr ponion of the chroma pner· 15 off'·ICrMft left to o«-tcreen naltt aftd in tlw other state 
ator via. for example. a variable rnilior. t'rom oft'·ICf'Mft riJht to ofr·tcreeft left. 11M ouq»ut 

lh puiM pnerator runnina at an intepal muJtipie of t'rom c:oinc:idenet de~ 1_11 il uaed t.o swit.c:h .nip-
1 s. 750 ltc is synchronized 111ith the horizonw sync li&· flop s&a'- 111hen the ball ~ hit by one. of tlw two 11mu· 
na1a and the pu.._ fed to the video sumrna&ion llqt. · ~ ~- 11M Mtve ftrp-~ llO ta coupl~ to both 
a bacltlfOund of black and ~~~hilt venic:al columns il 20 lidel o1 ftepoftop Ill. With thU arnnpment. '' a pad· 
obwnect. If the horizonw video lianal from a .. ~.. die hita dw bell ~the..,.,, ftip-f1op cannot rctrigcr 
il u.ec1 to synchtonU. the pu11e pneratot. the colwnns ~ip-ftop Ill uncil tbt bell ao- oft' ICI'Hft on dw other 
can be mov.O from side to side. Horizontal ban can be side ol the -=netL 
similarty obWntd with a 60 cp. pul8t pnerator. ., The inpull to ~cat•. · nrKK:J~idiiRI!II'IIIICe~ dt1ector Ill are the 1p0t 

Coincidence ptina the vettic:ai columna with the 15 l (paddle Ill) video pulse. the spot l (paddle ll4l 
horizontal bars 10 that tJw screen ia briaftt.ened only video ~ and ~ spot l (bell E ll_] II J ) video 
when lhey c:ro11 one anochtr yields a ''c:heckttboan:t" pullt 'Mhiclt an derived from~ rnpecuve spot ac~cr· 
pattem of briaht squ.ans cw rectanaJtt on a dark back- aton llS. 126 and 114. ~ v~ pu1sa are obtamed 
lfOUIId; inversion of the lianal of co\U"M pv. black 
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t'rom the outputs of the c:oinadc"" 1•~ ~the lpOt 

~quam on a 111hite back1f0und. pnenton. for eurftl)lt, the ou~t of co•ncidence pte 

Wh .... _ ........... _ I . _, . . . --- 40 of the spot aenerator shown m FlC. I. 
en...,. ...... ~o~ca and veruc:~ pounonana v.,.~- The V1 and V1• off·Krccn positions ~f ball Ill arc 

or_ a spot .arc obtatned from nommal q~draturc stn~- controlled by players A. ;and a. respectively. by adjust· 
sotcis.' vanous d•ffcrcnt panems _arc obutncd ~ the sa- menta of pocentiomctcrs ll!, and 116 via knobs ll7 
nusoad frequency and ph;ac shaft are eh:1npd. Some " d 118 u· 1 

. .._ . &n • respec: vc y. 
pattcm~ ar~ suuonU)·; oth_crs ... ,·c mou~n: some arc The vertical poeition of paddles A. and 8 arc deter· 
a combanauon. The eff'cct_ll some'4·~t Similar to that mined bv lbc s.ettina of potentiometers ll9 and 130 
of a suobotcope or a kaleadoscope. h . h · . ..: ... _ .... _ rue· a1 trol 1•• .... · 

• • Ill lC pro ......... .,. Ve COft YO -Itt to u.e vertl• 
lf the out;~ut ~f the photosensor .11 fed to a ftrp-ftop c:aJ sliccn of the spot 1 and spotlaenc~tors us. ll6, 

the sensor a~.dtrcct~d to111ard ~.~aht ~ton~~ ~ respectively. Knobs Ill and Ill control the pot.entt· 
s.et~ even-odd spot d~~ecmment • obtamed. This fttp- orneters ll9. 130. 
ftop is reset each tim~ so that ~ide A ia hiJh. When _the nus simuJated pini•POftl pme il played u follollls: 
spot coma on, 'the ft1p-ft~ ftJl'l at the 60 cpa vtnical 'The ball ttl i1 connected. with RC time cona\ants 
tean rata. If the spot ~m~ on. for an even num~ of IJJ, 134 to the m~flop Ill 111hich moves the ball be· 
scans. ude A of the ~1p-nop • tUah 111htn the spot ta rc· ·~ tween ofT· screen positions H 1 •• V 1 • and H11 • V 11• The 
~ved. If the spot • on for an ~ number of tcana, RC time const<£nt f)rcvents inst~tnt;aneous spot motion. 
side A s~ys ~~~~ 111M_n ~ spoc • removed. Thus •. • Additionally. since the rcsuhin~ velocity is uponen· 
coded spot. v~ally iden~ai CD ochen. can be ~· ti;al in nature the spot starts r~r and slo111s do111n; by 
cemed elecuonicaUy. 1"ht n..,_nop C&ll. at course. nna movin~ the potcntiomctcn 1~. 135 111hich control H 
a bell, liaht a liaht. ftC, 50 and H . in tow~trd the Krccn the ball's motion i; 

Normally. ~ v~ and horizontal ~t pulaa (airty slo111. Movin.: Hallnd H1• out ~Pvcs a faster ~c. 
of. a spot~ ~nee pin u shown at FlO$. 5 and Assume the b<.ll is at H1 •• V 1 •• it is se!"'4cd auto-
11ft the coincidence pt.es 40 ,and 43. mari~O&IIy 111hcn the frcc·n~nnin~ nip-nop 120 nips. 

If the venial puJM ot one spot il coincidence pt.ed " The ball proceeds to111oards H11 • V 11• Pl~tycr 8 moves 
wit1t ita own horizontal put. and with the horizonw paddle B vertic:<&lly cby tumin~ knoh Ill connected 
pulle ol a second lpOl. tlwn a third spot appun. It ia to potentiometer IJC)I to try to hit the ball. tr he 
called a "sla"e" spot because its horizontal position is miucs it he lo~es oa point as it ~oes off·scrftn ri~t 
controlled by one of the "real" spots and its vertical po- (111herc it 111ill be sel"'4cd autom<itically a~in by the 
lition by the ocher: Obvioualy. wi&h two raJ spoca two 60 frcc·n~nnin~ nip-f1opl. 
slave spots arc casdy pnerat.ed. Ho111ever. if he hits the b~tll it bounces otT his p-.ddle 

The mateNJ 111hich follo~A~S con\ains a description of ;and st;arts left to111oard H1 .• V1 .• No111 he h;as control of 
typical pmes 111hich can be played usina the electronic its ni~ht. iU1d by adjustina; V 1. 111ith his other h-.nd I by 
tunct1ona s.et forth above. These aames an only eum· tumin~ L;no~ Ill connected to potentiometer U61 he 
plary of the many pma lllfUch can bt played and arc 65 c;an send the bllll up or l!o111n and even try to "1111~lc" 
set fonh to merely illustrate tome of tht 1118lfS in 111hich it around pluycr A·, f'ilddlc. 
the various electronic functions are combined. Player A c:ontrots the vertic~ motion of paddle A Cby 

One tnric~l pme is a simulated p;na·pana pme and tuminl ltn(tb 1~1 con"ect~ to pntentiometcr ll9l 
this is illustr:ued in FIGS. llA and llB. ;;~nd. rf he htu thl: ~o.~ll . ~·n~ control or ns path by ad· 



1' •u 
justin' v, (by Ulmift¥ knob 121 conn~ted to potenti· One ct.- of JOlma makes usc of the electronic rune· 
orneter llS). tinn illwnr:ucd in FlO. 9C' and is lfto--n in FtCi. IJ. This 

Play an be rn.dc fast or slow by seuin~ H1 and H1 ~-of pmn requirn one or mo,. jo~uck conuols 
cpocentiotnelef 135. 134) or by lminl tho p.ddles ift 14l coupAN co inrear.uurs 14J. The oucpu&a from llle 
dil'retWlt horizontal politianl ( by edjuaUftl polefttiom- ' intep:uon on t&prlic.-d to the horizonw and venicaJ 
etan widUft die ...--- 125. ll6 ). . ~~~of their rc:spKtave ~ acneracors. Willi lllil .. , . 
W. colar il Ulld.' 1M bill lftd p.dd._ .. wtm.. "P rw:e ..,._, etc.. may be played. l'he 10mewtw 

&be·~_..,.· .,_. o..r11ip or TV or CATV beet- lluuiM ·~IPOftiY ·· ttrea of the ina.pat.or and the non-
pa e+ ...., ... a_... 11111e. lftd _. ent.nce 1M fll. mum to c:eter requires more WJI o1 1M players Lhan 
~ n. .... c. t. ,...,... by two iMn team~. OM .•o a .. llnipc c:cmrof' jc,YI'ick. . . 

· .... con~ me PllddJI. 1111 ocblr manu. pedl ot 1"- Of coune. _,.opciala bedlpoundl or O¥triays can 
1:laJL · ·. · · · · - · • · . • •. · · •. · &e •"'*')led. A tllird (or more) .. otllucle ··spoc can M 

By modiftc:acion o1 the embodiment of FlO. U. a ueed. If a plaYff hits it. the coincidence puiM can be 
pme ol pn pina•ponl c• be played. In this tmbodt- uMd to make aJI lpOCI disappear or to chanp tereen 
ment me players'* lipt 1en10r auna inawed of paddle I! color. etc .• • delcnbtd in said patent awlic:ation s.r. 
epo• to lUI me bell bKk and fonts. An output ttom the No. 126.966. For chae pmes. coincidence of lllc pur· 
liaht...., il UMd to D'iger rup.nop 1 u ina&ead of co- suer and pursued can do the sune thin a. 
incidence cMtec:tar Ill. 1"he control knobl Ill and A mon tophilbcated hockey pme Ulan that de· 
133 an DOC nquind. Whenaa, it il difftcuJt for one ICribed with ,....ct to F10. 12C may be played em· 
man to aim a aun and conunl a pocentiome\er. me ;:o ploy ina U. cir(uia SJRVioualy Mt fonh. nis pme is 
pme il beR with c-o IMft ....... OM man lhooca: hil set fofth in FlO. ••· l'he vertical and horizonul sync. 
panner conii'Oia the ball'• path. Or, if a piaolia u.c1 a I&W100Ch pneruon. the spoc 11nerators. w OR pte 
player can ~Mat wnl\ one hand and "'"a poc.enriomo and pu1M lhapft iUM1 \he summer and RF oscillatort 
ec.r widl the other. Or. a ramdom or ~udo-random tene the lalftl f\ancUon M ~ioualy dcac:ribcd. 'ne 
elcaronic chana;c of V 1 and V 1• cu be used. !5 control volta.- flO the ~tal and veniQ!IIic:ert o~ 
IIIUIU'a~e electronics for performina ~ .. pn" ~ ~ t .,..wraw.,.. obcained from the out.pu&a or 

ft&nction il iUuscraud in said patent ICJ'PiicaUon a JOYIQCk antearator I.W of chi type il~\aatrated "' FlO 
126.966. A liaht Mnsitive cell il contained. for exam- 9C' and the c:onuol ~oltqa for the shcert of U\e Sf'Ol 
pte. widain the barnl of a pn and "'IICl to u;g.r an 
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~ ~ an obtained from the ouqnats of a MCOftd 

SCR. A switch il pt"O¥ided for raenina same. JOysac:k m~ 145. . . 
A simple hoc;kcy pme can be played which.,... chi .11M control 11pWI for the horizon~ and venxal 

same mechanics (FlO. llA) aa c11c above pina·pona IIICert of the lp)t ~ pner.uor ue obt:uned at the out· 
pmtl includina chi "auiOmatic: Mrve" flip-flop (IH ~&I 1•1. 1 ... ol his spot and wall .bounce srstem ~~ 
FlO llC). l'he peddles (now "plies") .,.. ~ed 34 H1t spot and ~:aU bounce sys&em 111hown 1n detail an 

I · d ..__ ... _ .. . . • FlO. II. The 1nput1 to the ~\~Stem 146 are the r'ftl)tC· 
c oter 1n towar center ••••s .,.. puca • movtnJ a '-•ts f • ...._ · · .. ·• t I.U d t .. 5 (; Vt OU._ 0 u. J0~1C:a m fJnlOf'l ;sn -. • 

~~'j. er B (with spot IJI) hits the ck 131 it moYeS With !\ItO ~layert o,; joy.llic~ intc.antort I.U, I.&! ~c! 
P Y . pu . a !)'Kk wh~eh moves "an d~rcc:taon htt." a rcal!'ttc 

to che l~(t. <And .~he conuols us P<~lh by. movtn~ V, . He hockey pme rnul&a. The acmi-llugish respan~ ttf the 
U)'l ~ wtgJ. the puck around JOalle A (spol 139) .c> intep-aton lives an etrec:t similar to ruJ hoc:kev pl<a)·en 
and &nto the pl. . aJidina on icc. 'They can't stupor reverw direction in· 

Player A control~ V ~ aft~r .he hats the puc:k. . stan~)'. 1"he puck can be nudtcd ;dona if hit cas· 
In . color TV apphca~. It • ~fe~ to '* white ily of tent r-. if hit rapidly. It may be noted here that 

~IU. • black puck (USinl nepave video) and biu. the ·•baJJ ~-in direction hit" function derives lllc 
ICC. . . . 45 hittina from \Jitrerentii&oon of the hittint ,pot's posi-

Apm. U\~ pme as ~table to two man te».ma, and tionina volbJd. lt comes • a IUJ'l)rilc to a f'l<a~cr 
even more if more ~&a an uaed. . "IW1dinastill ~rdina hil aoaJ" when clle puck Jlide~ 

Another ~ wh~c:h can be ~lay~ Ullftl mol& of the riaht cllroqh hil stoltionary defend ina lpUt. 

ayatem ~~. m FIG .. ·'" • a aanulated ~hall 
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If the puck is hn very hard . it moay bounce off SC'\"cral 
Plftl. ~~~ a IllUstrated 1ft FlO. llD. . tides of the ~CTHn before s~n1. Willi t~ sluiJllh 

11M pncher controls the padt ola ball 140 by adjust- joystick inteantor spo&a and the bounce from ~erecn 
• ina knot. 1%1 and Ill councc:ted to pocenciometen aida. a player must antic:ic»ate the " bounce." He ~an· 

125 and 126 which. therefore. 'ontruls V,,<And v •. The not uau.ally 1o rifht :liter the puck . ~~ must move"' 
bi&ll. lhcmorw. fOCS from positit'" H, . V 1 tu H •• V •· a spot which he :lntic:ip;atn the puck w111 pau &iter 

AftodMr knob (ncx lhownl is connected to potcnti- " houncina. This F!ln4: may be simplified IOmc-·1\iAa by 
CliiMWr ·~ •nd thereby permits speed control by lllc delctina the w;;Ul ~lUncc fc:ature in the tn:lftner herein· 
pnchcr. · before described. 

The barter tries to hit bWl I~ b)' movina bat ••• A simulated handball pme il Khicved .. ·hen U\c 
(spot 1) vertically by tumina knnb lJl. Spot I il noc 110 player's spots an: on str.&icht control jo~tic:ka wnhout 
required for ellis pme. If the baetCT connec:u. the ball intev.1ton t u show-n in FIG. 98) . 'nc hit Sl)Ot w1ttl 
will be hit left. back 10 pusitiun H 1 • V, . If the batter wall bounce system of FlO. II is tml)loycd to :oupph 
milia. tbe t.JI will be autnmaticaUy returned .u in the the hit spot or ball acncr.ltor's llic:er control voiUJC! 
~ pmes. wUh one mtnor variatton. One of the coml)arator refer · 

In an a1tema1e embodiment. the free·runnina Mrve tl$ ence voltqes is deleted ~ that the hit spot or ~II .. ,n 
ftip-tlop UO can be elimiMteJ :1nd ~ puahbunon ICt not tlnunce oft' the bottom o( the ~CTHn 
and r.et ol ft~l1op IU c::an be UMd fot manual W.U bounce ia UMd "" JCI'ftn tot>. ri,ttt and left 
.. pitch" and raet.. Pia~ A hi• biiJl. It mwt hit '"'"' "'"' 1 .... u ~cl•m.r 



, , '~ 

durinl ill f1ilht. Playtr 8 tries to hit ball. If he .miua ~ 149. 1fthe bG.II170 hua pm 169, n•in<:idcn\.:~ de. 
aU. it disappear~ ofr·terttn bottom. he"-' a pomt and tector and c:row-bat circuit 1'16 c.:aW~a the J'lin '"'"'·If' 
ball il then automalinJiy ICI'"Ied from ofr·Kretft after pear. On. embodiment of soak.! ~:oin~o:uJ..:u~. .. . ktn ,,,, 
• c:eftaift lenph ot time by-·· ttipotlop unnacment and c:row-ber circuit ia cJikl<*:d in s.;uJ p~tc:nt ·'F'f'li..;., 
like that ahOWft in F10. 10 in conjunction with • slow S tion S.r. No. [691 .7~MJ I .'~ .'JM . l'h~ h;all ~uui..; h, 
he-NIUlinl ftipoflop tor automalically lriiPfinl ~ ~smaller • it IPP"*:h..:a ""=pans b~ ~Wnl ~ v~t)'· 
,. a pu11a buaDa triglr («manual~ 11'11 YOitap • tile v<Htap appli.:u tn the threshold set 
. 1'NI baftdtllll ·..- il illuleri..O in F10S. ISA and . ....-or. In &hia,..,. che venical ~onttOI volu;c wouii.S 

. I.D. The..,....,.... eleca01il 149 il dllloiiM u be lllld. . 
. ! · . ....,... In FlO. 12A. 1'1M .~ontrol voltqel few the alicen. 10 '1'he varioul..,._ ilhatnU~o:d abcwe :t~ only :a fnr nl 

· · oliiPOC I llneniOI' an obcained tram a.cniaht COftti'DI : · lbe multitude ol ..,._ which c:.n be pl;,~cd uaan1 ch.: 
: · joyldck 150 ( ... FlO. t8). Spoll,._,.t« ..,_.... canc:e,ca taulbl by tNI invention. The e .. c:cric:.,l fun~· 

the ..,ot Ul ,.,....ntin1 Player A. A IICOftd ltrailflt Doftl t.o pnen .. various COftf'l\lr:mnns can be com. 
conuol joy.Uck 152 pnMda control vottaaa tor bined in any number ol pouibM w•>~ · For e:uml"lc: . a 
Player I • .,at Ul. TM ball« hit spot 15' ilpncrated IS sold punina pme c:u be played over~ ancn bac:k· 
by ..,oc pnerator l and Naive ita ulcer control volt· pound IWna a black nepuve video hnlc:. A small whu~ 
... from I hit l!pOC and W&lJ bounce aystem lJS, which lpOC can be \lllld U the JOif baU and IOU'ICf white lp<H 

il linlilar to tba& ~ FlO. Ilk t.ow.ver, comparator \..t • die puaer. 11M putter ..,ot c:an be ~oncrollcd 17~ 
Ill doa nac have a 0 Nference lrleJ 10 that the ball ucra.ia)lt joyiQck oldie type ill....uaced in FIG. 98. Th: 
ril bounce oil all the walla but the boaom one. A polio 20 ball can be controlled from cin:Wtry like t!wc shown '" 
don ftip-tlop 156 limilar to that ol fl(i . lOA il ~ to FlO. II A. pnfwnbly without U1c waJI buun~c feacurc. 
retUra tiM ball to the "pJaytna ana" but bein& trigered 11M pme can be f\lnher enhanced. if desired. by ~.:oin-
htn a ~Wisch 15'7. Alt.emalively, allow fne.runnina or c:idence puJioa timin1 IUCh thai i( ball il rnovin1 vc~ 
...-w. ftip-ftop c:ouJd be ·~ u dacribed herein- llowly when it bia the hole it wiD dilappqr. If the ball 
befON. lS il 1ftDVint very faa.. it will 10 npt ac:rou the hole. 

FlOS. 16A and 168 iDutrate a aimulatad pinball A limper version would not require co•ncidcnc:c cir· 
pme. 'Thel!pOt l «ball pncrat.or receiv• i1l venicaJ c:uitry. lftbe ball COIMI t.o r&ll over the hoi~. the ball 's 
and horizontalllic:ef control voltqaa from a s-ir of in- Mptive v1deo lipa1 override~ the ball's video an~ 
tqracon lSI and 159. fl!ote in this application the l!pOC blanb out the ball. 
1 and l pnerat.or ol ..,.raa system 149 an not N• lO In anocber uample, c:uaiUon billiards can be pla)·cd 
qvind. The player~~- ajoyaick to ca ... ball16l 1'he player's balls an on lttaiaht control jo)'~Qckl csce 
to move. Tbe beU k~ movinaaalonaaa the joystick FlO. 98). Third ball ia hit I&Sin1 control of FIG. IIA 
il off the center po8tion. 1"he ball will bounce otr the Wall bounce ia loWed on aJI four sidn. Player hiu a th•r.J 
walls or edaa of the tcreen sinc:e a pair of comparators ball. 1'he laner must bit at least one c:usllion first and 
162 and l6l..nll C&UM a p&ir of ft~tlops 164 and 165 35 theft hit ~nent'l bail to ICON 2 point. 
to c:hanac the dirccUon of tbc ball by ~vc~n1 the po- For skilled pbyen. the third ball must hie r-.-o cu.'h· 
larity ol the lipWI lpl)lied to intqraton 151, 159 in ions first; and the pme c:an be elaborated to three: 
tbe manner pRvioualy described when d.ilcusainJ the cushion biliWda. 
c:irc:uit of FlO. II. Maze pma can al10 be played &&lin1 the v"rious fca· 

Various " ICOrina"l'pOU an placed on the tcreen by .a au.. TV tcreens are not larae cnouah to permit a Mr· 
overtaya, clcctronic:aiJy, etc., aa ia a pmc md zone 16'1. mal " line ~ .. maze. l"M " c:offtCt" path throu1h the 
Play is c:ommcnced by a player "throw1n;" joystick maze ia coo obviuua. 'Therefore, a " number maze" "' 1!> 

160 in eome otr c:ettter po.iQ.on and removiq bil hand. deviled. An overlay or bac:kp-ound divided into rect..n · 
BaU 161 then keq~e movina. Wh.n it hiu a Ade waiJ it ale ia used. A number is in e:lc:h rcc:un1le. 
bounces. when it h.itltcorinaspoD poinca are tcored. 45 One of r-.-o playcn is de!l•an-.tN u EVEN . the ,,: 'l.:r 
,.Y continua until ball happens to JO into ••pme • ODD. EVEN movn his sput ( ur rin1 l so th:.t lh..: 
.nd" JOne 167. swn o( his and o~nent's numbers is even. : iOO 

Sc:oN ia obMrved viluaiJy. However, dw ICOrina mova 10 u to make the sum ODD. 
lpOCI can be aeneratad electronically by additional spx ~ 1be resuh:ina coded pancm of moves e~l ·ie the 
pncrators and ICON made on occurftnce ol c:oinc:i· m.ZII desipr to lc&el) the two pl:l)'Crs on scrarall! 
dence lllinl a coincidence detector oldie ~ de- pam. or on shared pew. 11M: ~ paths ;u-e d~wn 
ICribed hereinbefore. ftnl and the numbers and then antened. Mazes Cl&ft ~ 

A limuJaced bowlinl pme illuauatad in FIGS. l7 A li~e or complex. contain ana m;un fals.: paths ""~ 
and 118 ia played by proyjdin& an ·•alley" 161 overlay 
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dead enda. Nunnatlly. moves •r-: unc :>I".&..:..: • t a ume 

« TV.CATV beckJtOUnd. It should 10 from one COf· horizonwJy or vertically. 
ner boC1om tcrnn to oppo.ite comer top screen. nar· Aa a variabOn, if one player <:2n lan~ un tlw s;ame 
rowinl to Jive a 3·0 etrec:t. One or more spocalimulat• number his opponent oa:up1CS cbcwherc:. h.: wlu:~ .~n 

ina bowlinl pins are ac upper end of alley. One spot 169 axua move. (ODD is pemunc:~ to do thi~ als'' ~~ tn 
il iiiUJU'Itcd. Player " bowls" a ball 110 by ••thJ'o..nna·· 

60 
thou&h 1n 10 doin1 he makes a tcmpuro~.nly .:~..:n ~um 1. 

a joystick 111. I( pin ( pins ) are hit. they Wlppar. If Unless a 1arJc number of rccun~l..:s Jrc u~d. lh..: 

misled. ball just keeps JOinl put them off the screcn. maze desipr is limited when U) ina w ll.c..:p pl~ycn on 
BaiJ c:an be ~twned to s~rt point e ither with jo)'IUck teparate aaolatN paths. 
or an instantaneous pushbutton reset ( noc shown). Considerably mor.. pancm f1cxibdicy ~ul~ •f unc 

TM joystick I 71 ia connected to potentiometers 172. 6, path can JU""' ac:rou .,_,ther. This is :accomplishct.l t'ly 
173 whoM outputa are c:onnected via intcp-acon 114. j~ between Jdcncic..J numhcn& with nne sra~c 111 ~-
175 to the conuol voltal• outpUU to the honzoncal and twHn them. For cumplc. if .1. pla~.:r ~ un ~ ; .... u 
venacal aliccn ol the spot l aencracor ol the aenarator needs to mow to an odd numl'ler su.:n -'1 7 . .&Iter he 



IY •u 
move~ to the 7 be can jUiftl) aJpeCC in horizon&&! ot Vet'· where. for eumptc. the IIC'Uve mode 1V receiver will 
ticaJ dinc'tiona to another 7. Multiple jWftl'& an plf• be UMd in aJnjunction with broadaa prop-ams which 
mined and can be inco'1)0C'ated in U. .,.... bro.dc:alt beckJround or ott.er information. ~ 

More inuicare and inla'alina s-~~em~ can be laid il...ct herein in &Jw bra.delt..,.. to include propama 
out ita tbne Will 111111 il Uled. i.e .• .,._yen make &he S JIIMr'8ted by a CAlV station, Pf'OIJ'UN pnerac.ed by 
.,.. oldlll two ....... IIIey occupy and the one &bey a cac..d-ciacuit TV unnaement inl'onnatioft pner • ...._,to ...,.,. 10 be ...a « odd accofdinpy. . aced by a video Clpe ..:order and by a slide projector. 

Aa ...-. ..-. ttl ..-. il .,_ widl colon. The Many ttl che IY'f'bol pMrUiona henitl delcnbed can 
'"code"-...... 10 dw 1 ri ... r iiiM .... II r-.d and be ............. upon t.ckpoundl pnerued by a 
. ...._......,. .. UMd.tbra ...... dw ~nale"~. lO ~ 1Wian ancl...,_ played in conjuncOoll 
boda payen il ..., .. ...,_ to .iwd. _._ bodl Oft lhaewi&a. · . · 
Nd.... . ·. . . . . ·. : . . 01 ~ the ocher sylleml prntoualy delcribed 

A lilnple '"~faa" pme can be .,._yed whetein a let· can aJio be built into che 1V receivers with the outputa 
tend t.ckpound ot overlay il .-d. P1ayen move therefrom .,.ied to the MCCftfta input of the 1V re· 
.,oca to joindy.,.n a wont. Player endint a word lola I' ceiver. 
a poiiiL Refetrint now to FlO. 118. dMn il ilJUJU"ated an· 

A ..,.U c:Mct 111M il .,._yed by puttin1 lcacn in col- ochiH built-in TV pmint apparacua. In this embodi-
unnw. P1ayers advance a column it they can add a lener rnem the venicalsync/aaW\OOCh pncra&or 115 and me 
to a joindy ... led word. l1My ~ back one or more horizontal syne/aawtooeb acnerator 116 an replaced 
columal if daey can ftnd an ~ leaer only 20 by venicalaaWU)OCft aenentor 191 and horizonw saw-
mere. toocb pnen&or 191 which pnente merely aawtooeh 

Aa fMfttioned before, the control Wlita ot any patti wav• rather than sync puJin and l&wt.oodl wav-. The 
1benof can be built into • .. ~ receMr • a con- •wtooch aenentan 197 and tM .,.. IYftChroftized to 
lliluen& pan dlereol radler Chan be a llll*'&te 11M and die sync ol the conventional TV ~., 190 by a pair 
coupled to uttamaa tenninall M dacribed abo¥e. In 15 of oucpuca from a sync ..,.,.uor I 99. In this embodi-
ocber embodimenCIIDIM of the clemenll consained in mcnt a ..,.,... IUJIUMr IN is noc rwquired Iince the 
1M pmin1 appancua can be eliminated and replaced sync puiMI an derived from chi convetionaJ receiver 
by tome ol the f\ancdons which are alnady provided in • bmede•• by a twa.dclltinl l&acion and thereby el• 
convetional telcvilion rec.ivef$. tema1 sync puJMa are noc NqUind. 11Mnfon. the 

FlOS. 11A throup tiC an eumpla ol ~ilion 30 input of eon~ lOJ in thil embodiment ilaMrely the 
pminJ apparatua which can be built iftto a conven. ouq,ut from puJse lhaper I 9J. 
cional tclevilion receiver. In another embodiment of a built-~ TV pmina ap-

Referrina now to FlO. IIA. there is iDustnted one paratus (IH FlO. IIC) the aawt.ood\s requind·for 11p0t 
embodiment of a built-in television apparatus. 1lw en- cenention are derived from the vertical and horiz.onw 
tire ~tua of FlO. I lA or any pans thcreol can be 35 yob deftection c:ircuia m.. 205 within the c:onven-
built into a televilion receiver 190. In the manner de· tionaJ TV receiftt 190. Butrer cin:uiu 106 and 107 
ICribed hereinbefore. the spots an provided by spoc c:hanp the c:unent sawtooth of the deflection c1n:uitry 
pnerators 191 tllroup 19l. The spot aenerators re· to voltap waveforms and provide the proper polarity 
c:eive inpuu from the verticalaync/sawt.ootll ICMtator and amplitude c:orrc~n. Since the vertical and hoti-
11 S and the horizonw aync/aawt.ooth aenentor 116. ~ zonw yoke def1cction circuitry an already aynchro-
llM vohap control inputa to the tp0t pncn&on can nized, no eatcma.l sync is requiNd nor is any additional 
be derived from 1 potentiometer or 1 potentiometer in intcmal connccUon required. Addhiona!ly, any wave· 
connection with an inteantor or outpull ol ocher spoc form pnen!ed within the conventional televil;on ,.. 
pnerators etc. In ocher wordl. the vcHcap control in-

5 
cciver c:an be utilized. where ~nate. for 1V pm­

puta can be any and &II vollap concrol inpuca delcribcd ~ ina symbol acncntion. 
hereinbefore. In a tufthet embodiment of this invention a unit is Mt 

Tbc outputa from the spoc pncnton an applied via fonh which il used solely for 1V pmina and does r.ot 
an OR pte and pulle lhaper 193 to a IUIII1Mf IM. have capability to receive broadc:ut prosnma. Thia il 
Summer IN &110 receives the sync outputa from the 

50 
illumated in the simplified block diqnm of f'l(i. 19. 

vcnicalsync/l&wt.ootll acneraaor liS and the horizon. 'The spota arc provided, in the aame manner u here-
tal sync/aaWUMMh pnen&or 116. Summer IN il ditret· inbefore dacribed, by spot pncrators 191, ttl whicb 
mt from the IIIIIIIMft pNYioualy described in that no receive sa'WU)Oth inputa from the sync/sawtooth aener· 
U OKilla&Gr ot ~~PARte modulator il required Iince aton liS, 116 and abo receive voltqe c:onb'OI inputa 
~ output dterefrom il coupled internally di1"ecdy to 
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e,. and e". The outputs rrom the spot ~cneraton 191, 

1M rideo cimaitry oldie TV receivn 190. 192 are coupled to OR a,;.atc and pulse shaper 193. 
n.. output from IUJftmet IN is connec1ed to. lor ell• 11w output from OR pte and puiM shaper 193 is ap-

ample. a contact 203 of a switch 100. 'The center ann plied to the intensity input of a c:alhode ray tube 109 
lOI of switch 200 il coupled to the video amplil\er 196 via ~& video amplifier 201. By app~nately sclec:Una 
ol the conventional TV receiver 190. Anomer c:ontac:t 60 the par.&meten of the tpOt aencrators. a~opriate 
201 of awitch 100 ia c:oup&.d to the video detector of video pulse size can be developed and. therefore. the 
tbe conventional TV receiver 190. In this manner re- v;cteo ampluten eliminated. 
c:eiver 190 can be switched from the video de\ect.or or "nnc venical sync pulses from venic:alsync/sawtooth 
~e virntt mode ot operation (to receive broad- ,encntor 115 arc ~lied to the verncal yoke of CRT 
c:aa propunt) to &he ~Wnmcr or K\ive mode ol opera- 65 l09 via a venical deflection OK'illat.or llA and vcnical 
cion.. amplifiers W in known fashion. 

In c:enain embodiments. it il nec:cuary to conMCt n. horizoncalsync puila from horizonw aync/saw-
bocb concaca lOl and l03 to the video amplifier. tooth aencntot 116 are applied to the horizonw yoke 
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Invalidity; 3) Memorandum regarding Implied License to Consumers; 4) 

Memorandum Regarding New Case on File Wrapper Estoppel; 5) Memoran­

dum Regarding Exclusion of Undisclosed Expert Witness; 6) Memorand 

Regarding Equivalents; 7) Revised Findings of Fact 
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true and correct, and that this declaration was executed on 

September 9, 1985 at San Francisco, California. 

Jilsc~ ~s-





HONARD 
RICE 

EMEROvSKl 
CANADY 
[" -:R.TSON 

~ FALK 

MARTIN R. GLICK 
H. JOSEPH ESCHER III 

2 MARLA J. MILLER 
HOWARD, RICE, NEMEROVSKI, CANADY, 

3 ROBERTSON & FALK 
A Professional Corporation 

4 Three Embarcadero Center, 7th Floor 

5 San Francisco, California 94111 
Telephone: 415/ 434-1600 

6 OF COUNSEL: 

7 
SCOTT HOVER-SMOOT 
Four Embarcadero Center, Suite 3400 
San Francisco, California 94111 

8 

Attorneys for Def~dant and 
9 Counterclaimant Activision, Inc. 

10 

11 
UNITED STATES DISTRICT COURT 

12 

13 

14 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

NORTHERN DISTRICT OF CALIFORNIA 

THE MAGNAVOX COMPANY, a corpora­
tion, and SANDERS ASSOCIATES, 
INC., a corporation, 

Plaintiffs, 

vs. 

ACTIVISION, INC., a corporation, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) __________________________________ ) 

AND RELATED CROSS-ACTION. 
) 
) __________________________________ ) 

No. C 82 5270 CAL 

MEMORANDUM OF ACTIVISION, 
INC. REGARDING PERMISSIBLE 
ADAPTATION AND 
NON INFRINGEMENT 

MEMORANDUM OF ACTIVISION, INC. REGARDING PERMISSIBLE 
ADAPTATION AND NONINFRINGEMENT 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

HONARD 
FJCE 12 

- IEMEROJSKJ 
CANADY 13 
r 'C.KrS()N 

.- FALK 14 
A ,.,..,__,. c--

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

TABLE OF CONTENTS 

Table of Authorities ii 

INTRODUCTION 1 

ARGUMENT 

I. 

2 

ACTIVISION'S SOFTWARE DOES NOT 
CONTRIBUTORILY INFRINGE THE RUSCH-2 
PATENT. 2 

A. 

B. 

c. 

Plaintiffs Must Prove That 
There Is An Underlying Direct 
Infringement By The Purcahser 
Of Activision Software. 

Contributory Infringement 

2 

Defined. 3 

Activision's Software Is Not A 
"Reconstruction" Of The Rusch-2 
Patent, And Therefore The Sale 
Of Activision Software Does Not 
Constitute Contributory I nfringement . 6 

CONCLUSION 12 

-i-
MEMORANDUM OF ACTIVISION, INC. REGARDING PERMISSIBLE 

ADAPTATION AND NONINFRINGEMENT 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

HOiv'ARD 
RICE 12 

t-IEMEPOvSKl 
CANADY 13 

~R.TSON 
t1 FALK 14 

A Profw-o-1 C~'*' 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

TABLE OF AUTHORITIES 

Cases 

Aro Manufacturing Co. v. Convertible Top Replacement 
Co., 365 U.S. 336 (1961) 

Aro Manufacturing Co. v. Convertible Top Replacement 
Co., 377 U.S. 476 (1964) 

Beckman Instruments , Inc. v. Technical Development 
Corp., 730 F.2d 1076 (7th Cir. ), c ert. denied, 
- - U. S . --, 53 U.S.L . W. 3239 (Oct. 1, 1984) 

Dawson Chemical Co. v. Rohm & Haas Co., 448 U.S. 
176 (1980) 

General Electric Co. v. United States, 572 F.2d 745 
(Ct. Cl. 1978) 

Leeds & Catlin Co. v. Victor Talking Machine Co., 
213 u.s . 325 (1909) 

Motion Picture Patents Co. v. Universal Film 
Manufacturing Co . , 243 U. S. 502 (1917) 

Stratoflex, Inc. v. Aeroquip Corp., 713 F . 2d 1530 
(Fed. Cir. 1983) 

Stukenborg v. Teledyne, Inc., 441 F.2d 1069 
(9th Cir. ), cert . denied, 404 U.S. 852 (1971 ) 

United States v. Masonite Corp., 316 U.S. 265 (1942) 

United States v. Univis Lens Co., 316 U.S. 241 (1942) 

Wilbur-Ellis Co . v. Kuther, 377 U.S. 422 ( 1964) 

Statutes and Regulations 

35 u. s .c . §271(b) 

35 U.S.C. §271(c) 

Other Authorities 

Brown, The Manufacture and Sale of Unpatented 
Parts, 18 J. Pat. Off . Soc'y 573 (1936) 

- ii -

2, 4, 7 

7 

11 

passim 

6, 8 

10 , 11 

5, 11 

3 

3 

5 

5 

passim 

3 

3, 4 

6 

MEMORANDUM OF ACTIVISION, INC. REGARDING PERMISSIBLE 
ADAPTATION AND NONINFRINGEMENT 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

HONARO 
RICE 12 

. lEMEROvSKJ 
CANI\OY 13 
r :1\TSON 

-' FALK 14 
A~C--

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Other Authorities 
(continued) 

4 D. Chisum, Patents ~17.04 (1985) 

Comment, Combination Patents: The Right to 
Prohibit Sales of Replacement Parts, 70 Yale 
L.J. 649 (1961) 

-iii-

3 

6 

MEMORANDUN OF ACTIVISION, INC. REGARDING PERMISSIBLE 
ADAPTATION AND NONINFRINGEMENT 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 
HONMD 

RJCE 12 
. .EMEROvSK.J 

CANADY 13 
" ':.RTS()N 

~ FALK 14 
Af'>ot--w'.C-

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

INTRODUCTION 

Plaintiffs are seeking to extend their patent monopoly to 

encompass sales of interchangeable copyrighted software for use on 

Atari 2600 Video Computer Systems_!/ already licensed by Plain-

tiffs. The long-established rule is that the contributory infringe-

rnent doctrine will not be applied so as to allow the patentee to 

recover more than one complete royalty from each sale of the corn-

plete patented device. In this case, the licensing of the Atari 

2600 brings Activision's software squarely within the reasoning o f 

the United States Supreme Court's decisions in the "convertible top" 

and "fish canning" cases discussed in this memorandum. Plaintiffs' 

attempt to expand the contributory infringement doctrine would, if 

successful, expose manufacturers of interchangeable software to 

patent infringement litigation by patentees o f any element in horne 

or office computers despite the fact that the patentee has licensed 

the manufacturer of the computer and software sold with the 

_11 The overwhelming majority of the Activision software 
accused in this action is compatible with the Atari 2600. The 
Coleco master console involved in this action was also licensed by 
Plaintiffs before the accused Activision g ame for Coleco was mar­
keted. The only accused Activision program compatible with Mattel 
Intellivision is Stampede. There may have been some sales of 
Stampede software for the Intellivision between October 1982, the 
date it was first offered for sale, and January 24, 1983, the date 
Magnavox gave a paid-up license to Mattel. (Since Plaintiffs did 
not present any evidence whatsoever conce rning the Mattel system, 
they have failed in any event to show infringement by playing 
Activision software on the Mattel unit) . For convenience, through­
out this memorandum the "Atari 2600 Video Computer System" and 
"Atari 2600'' are defined to include the Coleco master console and 
all Mattel master consoles, except when combined with the Stampede 
units sold before January 24, 1983 (see discussion of "Aro II," 
infra) . 
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computers and already received his ~oyalty for doing so.~/ 

Pursuant to the Supreme Court decisions regarding permissible 

adaptation, and the underlying rationale of the contributory 

infringement doctrine, Activision's interchangeable software for the 

licensed Atari 2600 cannot as a matter of law constitute contribu-

tory infringement of the Rusch- 2 patent. 

ARGUMENT 

I. 

ACTIVISION'S SOFTWARE 
DOES NOT CONTRIBUTORILY 

INFRINGE THE RUSCH- 2 PATENT. 

A. Plaintiffs Must Prove 
That There Is An Under­
lying Direct Infringement 
By The Purchaser Of 
Activision Software. 

It is unquestionable that Plaintiffs have the burden of 

2/ This action, because of its potential influence, continues 
to receive the close attention of the software manufacturers and 
associations in the United States. No s oftware - only manufacturer 
has taken a license from Magnavox ( FF No. 162). As early as June 
1981 in one of the first letters Aldo Test (patent counsel for 
Activision) sent to Magnavox counsel, Mr. Test stated : "[a]ssuming 
arguendc that the completed combination is within a claim of the 
noted patent there still is no infringement. The user has a license 
to practice the combination because of the license he obtains 
through Atari because of his purchase of the licensed Atari machine. 
It is well established that there can be no contributory infringe­
ment if there is no direct infringement. Aro Mfg. Co ., Inc . v. Con­
vertible Top Replacement Co., 365 U.S. 336 (1961) . We are therefore 
of the opinion that our client does not require a license for the 
manufacture and sale of its game cartridges." (Plaintiffs' Exhi ­
bit 140, introduced by Defendant). 
II 
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persuasion and the burden of corning forward with evidence on the 

issue of contributory infringement, and that there can be no con-

tributary infringement or inducement to infringe under 35 U.S.C. 

Section 271(b) and (c) without an underlying direct infringement. 

See Dawson Chemical Co. v. Rohrn & Haas Co., 448 U.S. 176, 216 (1980) 

(no contributory infringement without underlying direct infringe-

rnent); Stukenborg v. Teledyne, Inc., 441 F.2d 1069, 1072 (9th Cir. }, 

cert. denied, 404 U.S. 852 (1971) (no inducement to infringe without 

underlying direct infringement}; Stratoflex, Inc. v. Aeroguip Corp., 

713 F.2d 1530, 1534 n.4 (Fed. Cir. 1983) (burden of persuasion on 

patentee). See generally 4 D. Chisum, Patents ~17.04 (1985). Thus, 

Plaintiffs have the burden of persuasion on the issue of demonstrat-

ing that an owner of a licensed Atari 2600 Video Computer System 

directly infringes the Rusch-2 patent when he chooses to play one of 

the accused Activision programs on his Atari 2600. 

B. Contributory 
Infringement Defined. 

Contributory infringement originally developed as a 

common-law concept. The purpose of the contributory infringement 

doctrine was to avoid the potential injus·tice of the strict literal 

infringement rule of complete identi~y, in which the accused device 

had to contain "every single element of the patentee's claimed 

II 

II 
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combination" in order to come within the patent monopoly._l/ See 

generally Dawson Chemical Co. v. Rohm & Haas Co., 448 U.S. 176, 188 

(1980). The statutory embodiment of the contributory infringement 

doctrine is 35 U. S.C. Section 27l(c). Under Section 27l(c) and case 

law interpreting the statute, contributory infringement is estab-

lished only when : (i) an unpatented component of a patented device 

is a material part of the invention which is essential to the inven-

tive character of the patented combination; and (ii) the manufac-

turer knows that the component is especially made or adapted for use 

in infringement of the patent; and (iii) the component is not a 

staple article or commodity of commerce suitable for substantial 

noninfringing use. 4/ 35 U.S.C. §27l(c) .-- See generally Dawson 

_ll Activision's software cartridges by themselves quite 
obviously do not contain the requisite characteristics directly to 
infringe the Rusch-2 patent, as no hit spot, hitting spot or dis­
tinct motion can be displayed unless the ROM cartridge is played on 
the Atari 2600 Video Computer System. Where not all of the 
characteristics of the claims at issue are present, the issue 
becomes one of contributory infringement rather than direct 
infringement. See generally Dawson Chern. Co. v. Rohm & Haas Co., 
448 U.S. 176 (1980). Therefore, the sale of a component of a 
patented combination does not in itself const itute direct infringe­
ment. See,~, id .; Aro Mfg. Co. v. Convertible Top Replacement 
Co., 365 U.S. 336, 339-40 (1961) ("Arc I"). 

_11 35 U.S.C. ,§27l(c) provides: 

"(c) Whoever sells a component o f a patented mach­
ine, manufacture, combination or composition, or a 
material or apparatus for use in practicing a pat­
ented process, conatituting a material part of the 
invention, knowing the same to b e especially made or 
especially adapted for use in an infringement of 
such patent, and not a staple article or commodity 
of commerce suitable for substantial 

(continued) 

-4-
MEMORANDUM OF ACTIVISION, INC. REGARDING PERMISSIBLE 

ADAPTATION AND NONINFRINGEMENT 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Hefl\'ARD 
1\JCE 12 

I ,.£MER(J.ISKJ 
CANADY 13 

:RISON 
~ FALK 14 

A ,.,,__,c..__ 
15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Chemical Co. v. Rohrn & Haas Co., 448 U.S. 176 (1980); Wilbur- Ellis 

Co. v. Kuther, 377 U.S. 422 (1964). 

The underlying rationale of the contributory infringement 

doctrine is to preserve the patentee's monopoly of one complete sale 

o f the patented device or combination . See, ~' Motion Picture 

Patents Co. v . Universal Film Manufacturing Co., 243 U.S. 502 (1917) 

(discussed in Dawson Chemical Co. v. Rohm & Haas Co., 448 U.S . 176, 

190-91 (1980)). After the one complete sale of the patented com-

bination, the patent monopoly expires as to the sold device. See, 

~, United States v. Univis Lens Co., 316 U.S. 241, 250 - 52 (1942) 

("[t]he first vending of any article manufactured under a patent 

puts the article beyond the reach of the monopoly which the patent 

confers")_21 ; United States v . Masonite Corp. , 316 U.S. 265, 

277-78 ( 1942). 

_11 (footnote continued) 

noninfringing use, shall be liable as a contributory 
infringer." 

In Dawson Chern. Co. v. Rohm & Haas Co., 448 U.S. 176, 187 
(1980) the Supreme Court emphasized that "the l anguage of §271 
is generic and freighted with a meaning derived from the decisi onal 
history that preceded it." 

51 The Supreme Court in Univis Lens Co. went on to note "that 
where-one has sold an uncompleted article which, because it embociies 
essential features of his patented invention, is within the protec ­
tion of the patent, and has destined the article to be finished by 
the purchaser in conformity to the patent , he has sold his invention 
so far as it is or may be embodied in that particular article. 
He has thus parted with his right to asse rt the patent monopoly with 
respect to it . " Id. at 250-51. 
II 

II 
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c. Activision's Software Is 
Not A "Reconstruction" Of 
The Rusch- 2 Patent, And 
Therefore The Sale Of 
Activision Software Does 
Not Constitute Contributory 
Infringement. 

The case law on contributory infringement distinguishes 

the sale of components used to "reconstruct" the patented (and 

licensed) device from permissible "adaptation," "replacement," or 

"repair"~/ of components of a licensed device. There is accord-

ingly no contributory infringement of a valid patented combination 

by reason of the sale of a component of the combination unless the 

component constitutes "reconstruction" of the device embodying the 

patent so as to deprive the patentee of an additional complete sale, 

or the device used with the component itself is unlicensed . See 

generally Dawson Chemical Co. v. Rohrn & Haas Co., 448 U.S. 176, 

217-18 (1980); Brown, The Manufacture and Sale of Unpatented Parts, 

18 J. Pat. Off. Soc'y 573 (1936); Comment, Combination Patents: The 

Right to Prohibit Sales of Replacement Parts, 70 Yale L.J. 649 

(1961). 

The critical cases relating to permissible adaptation are 

the so- called "convertible top" (Aro I and Aro II) and "fish 

6/ Plaintiffs have constructed a straw man in connection with 
theirargument that Activision programs are not a "repair" of the 
Atari 2600. Activision has never claimed that its software is a 
literal "repair" of physically worn- out cartridges. The issue is 
whether there has been a "reconstruction" vel non--not whether a 
"repair" has taken place. See General Elec. Co. v. United States, 
572 F.2d 745, 785 n.21-23 (Ct. Cl. 1978). See also Wilbur- Ellis Co. 
v. Kuther, 377 U.S. 422 (1964). 
II 
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sions. In Aro I (365 U.S. 336) , the patent was for a combination of 

fabric, supporting structures and a mechanism for automobile con-

vertible tops. The accused contributory infringer in Aro I was a 

manufacturer of replacement fabric specially designed for use solely 

on patented and licensed convertible tops for General Motors cars. 

The Supreme Court held that sale of replacement fabric did not 

constitute contributory infringement . The specially-designed 

replacement fabric was not patented, and the Supreme Court empha-

sized that because of the nature of convertible tops, and the demand 

for new fabric, a substantial industry of replacement fabrics had 

developed. Justice Black's concurring opinion explicitly stressed 

that "(o]ne royalty to one patentee for one sale is enough . " 
Id . at 360. In Aro Manufacturing Co. v. Convertible Top Replacement 

Co., 377 U.S. 476 (1964) ("Aro II"), the Supreme Court confronted 

the identical replacement fabric for convertible tops, but this time 

for use on unlicensed convertible top systems for Ford automobiles. 

Without the underlying license, the replacement fabric was found to 

be a classic example of contributory infringement._}/ 

71 The Aro II Court found that as to replacement material for 
Ford convertibles made after Ford had bought its license, there was 
no contributory infringement. 

II 

II 
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The parallels between Aro I and Aro II and the horne video 

2 game industry are apparent, as licensed Atari 2600s are sold with 

3 software which the manufacturer fully expects will be used 

4 interchangeably with other software. (FF No. 161.) A v ery 

5 substantial industry of interchangeable ''replacement" software has 

6 developed. (FF Nos. 122, 162.) The consumer obviously will become 

7 bored with the single game cartridge sold with the Atari 2600 and 

a will from time to time ''replace" that cartridge with other software 

9 which unquestionably greatly enhances the original commercial appeal 

10 of the Atari 2600. 

11 Wilbur-Ellis Co. v. Kuther, 377 U.S. 422 (1964), was 

RJCE 12 decided the same day as Aro II. In Wilbur-Ellis the United States 
NEMEROISKJ 

CANADY 13 
~RISON 

Supreme Court considered whether a licensed fish canning machine 

J FALK 14 could be adapted to fill cans of different dimensions without con-

15 stituting contributory infringement. The adaptation involved resiz-

16 ing six of the 35 elements of the patent combination. The Supreme 

17 Court found that the adaptation of the fish canning machine did not 

18 amount to a "reconstruction" of the patented device which would run 

19 afoul of the one complete sale rule. Thus, adaptation which did not 

20 go to the heart of the invention was found to be a permissible 

21 replacement within the meaning of the Aro I and Aro II decisions. 

22 See also General Electric Co. v . United States, 572 F.2d 745, 785 

23 (Ct. Cl. 1978) (approving the reasoning of Wilbur-Ellis, noting that 

24 "the decisions are plain that replacement of one or two elements of 

25 a rnany-elernented combination does not constitute reconstruction by a 

26 licensed user" (at n.21]). See generally Dawson Chemical Co. v. 
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Rohm & Haas Co., 448 U.S. 176 (1980). 

Once a gain, the parallels to the home video game industry 

are apparent. It flies in the face of common sense to contend that 

Activision's interchangeable software for use on licensed Atari 2600 

Video Computer Systems constitute "second creations" of the Rusch-2 

patent, thereby depriving the patentee of the one complete sale 

ensured (and delimited) by the patent monopoly. The licensed Atari 

2600 which was sold with software for approximately $200 does not 

disappear when a $25 Activision cartridge is used interchangeably 

with the original Atari cartridge and other software, nor is it 

rebuilt from the ground up. The game cartridge sold with the 

licensed Atari 2600, as well as a myriad of other software programs, 

can be in use at times when the Activision cartridge is not being 

played. Only at times when the Activision software is being played 

will the other cartridges temporarily not be in use while the 

interchangeable Activision cartridge "adapts" the functioning of the 

Atari 2600 Video Computer System to display a different video game. 

Plaintiffs' argument that the insertion of each software program 

constitutes a "new combination" is the purest question-begging, as 

any replacement component of a combination patent (including the 
. 

fabric for convertible tops) could be said to create a "new combina-

tion" once it is incorporated with the other components of the com-

bination. The issue is whether the "new combination" is by its 

character a full reconstruction of the patented combination which 

deprives the patentee of his right to a royalty on each complete 

sale. It would be absurd to claim that interchangeable software is 
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the heart of the Rusch-2 patent, as it is not even mentioned in 

2 Rusch-2. (FF Nos. 134, 167.) 

3 Plaintiffs have relied on the ancient decision in Leeds & 

4 Catlin Co. v. Victor Talking Machine Co., 213 U.S. 325, 335-37 

5 (1909), as authority for the proposition that, like interchangeable 

6 phonograph records (cylinders) on the early phonograph machines, 

7 interchangeable software contained in Activision cartridges can 

8 constitute impermissible "reconstruction" of patented combinations . 

9 Plaintiffs' reliance on the Leeds & Catlin opinion is misguided. 

10 The Supreme Court in Leeds & Catlin strongly emphasized that the 

11 phonograph/ stylus interaction was the essence of the combination 
HOvVARD 

RJCE 12 
• ..wrnovsKJ 

patent held by the Victor Talking Machine Co., and was specifically 

CANADY 13 
7 -RTSON described in the patent claims : " it is the distinction of the 

""' FALK 14 invention, constituting . the advance upon the prior art." Id . 

15 at 335. In contrast, P·laintiffs' combi nation patent in no way 

16 describes (or e v en anticipates) the Atari 2600 Video Computer Sys t em 

17 used with Activision software, but is rather a combination of an 

18 altogether different character . Thus, t h e Activision software 

19 contained in the cartridge certainly does no t go t o the heart of the 

20 patented combination, but is rather a techno logical development in 

21 another field (computer science) not described in or anticipated by 

22 the patent at all. See , ~' Wilbur-Ellis Co . v . Kuther, 377 U. S . 

23 422 , 424 (1964) ("[w]hen six of the 35 elements of the combination 

24 patent were resized or relocated, no invasion of the patent 

25 resulted, for as we have said the size of cans serv iced by the 

26 machine was no part of the inv ention • II ) 
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A second major factor indicating that the Leeds & Catlin 

decision does not control the present case is the development of the 

Supreme Court's contributory infringement doctrine since 1909. In 

Motion Picture Patents Co. v. Universal Film Manufacturing Co., 243 

U.S. 502 (1917), the Supreme Court significantly limited the appar-

ent scope of the Leeds & Catlin ruling. The Motion Picture Patents 

case involved a patented motion picture projector which used unpat-

ented motion picture film. The patentee of the projector attempted 

to limit use of unpatented film on the projectors, but the Supreme 

Court found this impermissible, emphasizing that the "film is obvi-

ously not any part of the invention of the patent in suit. II I d . at 

518 . See generally Dawson Chemical Co. v . Rohm & Haas Co., 448 u.s. 

176, 191-92 (1980). As the Seventh Circuit recently emphasized in 

Beckman Instruments, Inc. v. Technical Development Corp., 730 F.2d 

1076, 1086 (7th Cir. ), cert. denied, --u.s.--, 53 U.S.L.W. 3239 

(Oct. 1, 1984) (incorporating the district court opinion): 

"[T ]he days when the purchase of a record for a 
talking machine was a major event are far removed 
from a market in which complicated equipment is 
promoted for multiple uses through interchangeable 
accessories. [ A] purchaser of major equip-
ment, a transaction knowingly authorized . . 
without any restrictions, most certainly reasonably 
expects that he can acquire whatever accessories are 
necessary for all the uses contemplated and 
encouraged upon sale . " 

The days of the Victor Talking Machine Company's monopoly over all 

phonograph records by virtue of its phonograph patent for the 

stylus/ record combination are indeed "far removed" from the stored 

program digital computers and interchangeable software accused in 
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the present case. 

CONCLUSION 

The Rusch-2 patent does not describe anything like the use 

of interchangeable computer software. To extend the Rusch-2 patent 

to cover such copyrighted interchangeable computer programs is 

profoundly inappropriate from the perspective of public policy and . 
is inconsistent with the patent laws. Plaintiffs already hav e 

received their royalty on all the licensed Atari 2600 Video Computer 

Systems on which the accused software is played. The Supreme Court 

has recognized that no contributory infringement can occur in the 

context of adaptations of licensed machines like the use of the 

accused interchangeable software on licensed Atari 2600s, and no 

such extension of patent monopolies into the area of copyrighted 

II 
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II 
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II 

II 

II 

II 

II 
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interchangeable computer software should be allowed. 

DATED: September 9, 1985. 

MARTIN R. GLICK 
H. JOSEPH ESCHER III 
MARLA J . MILLER 
HOWARD, RICE, NEMEROVSKI, CANADY, 

ROBERTSON & FALK 
A Professional Corporation 

OF COUNSEL: 
SCOTT HOVER-SMOOT 

Attorneys for Defendant and 
Counterclairnant Activision, Inc . 

090985/ 14-355900Gk 
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INTRODUCTION 

Subsequent to the filing of Activision's Trial Brief in 

April of this year, several important and relevant decisions have 

been handed down by the Court of Appeals for the Federal Circuit. 

These cases addressed issues relating to (i) equivalence, both under 

35 U.S.C. Section 112 and the doctrine of equivalents; 

(ii) obviousness under 35 U.S.C. Section 103; and (iii) file wrapper 

estoppel as applicable to determining noninfringement of specific 

accused games. The recent cases which address equivalence are 

discussed in Activision's Memorandum on Equivalents, and the file 

wrapper estoppel case is discussed in a short separate memorandum. 

This brief will concern itself with the recent decisions on the 

issue of obviousness. 

Two recent cases decided by the Federal Circuit unequivo-

cally support Activision's analysis of the burden of persuasion on 

the issue of obviousness of the Rusch-2 patent, the proper weight to 

be afforded "secondary considerations," the scope of the relevant 

prior art, and the applications of the prior art to find the Rusch-2 

patent obvious. These recent opinions are Cable Electric Products, 

Inc. v. Genmark, Inc., No. 84-1412 , slip op. (Fed. Cir. Aug. 9, 

1985); and In re Sovish, No. 85-781, slip op . (Fed. Cir . July 26, 

II 
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II 

II 
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1985) .~1 

A. Cable Electric. 

Cable Electric is an appeal from an order granting summary 

judgment in which Judge Schwarzer of this district found the patent 

in suit obvious in light of the prior art. A Federal Circuit 

three-judge panel unanimously affirmed this finding. The case 

involved a patent relating to a photosensitive electric lamp made to 

turn itself on by degree as ambient light diminishes. 

The plaintiff argued that Judge Schwarzer failed to 

observe the statutory presumption of validity (35 U.S.C. §282). The 

Federal Circuit responded that: 

"While 'the burden of persuasi on on the issue of 
invalidity also rests throughout the litigation with 
the party asserting invalidity,' id., if evidence is 
presented establishing a prima facie case of inva­
lidity, the opponent of invalidity must come forward 
with evidence to counter the prima facie challenge 
to the presumption of section 282. This requirement 
is in no way contrary to the procedural role of the 
presumption of validity." (Cable Electric , supra at 
11.) 

_11 Activision recognizes that the Court asked only for new 
cases on the patent invalidly issue and therefore we do not recapit­
ulate in this Memorandum Activision's extensive obviousness argument 
set forth in its Trial Brief. It is worthy of note, however, that 
the two new cases strongly reinforce and rely on EWP Corp . v. Rel i­
ance Universal Inc . , 755 F.2d 898 (Fed. Cir. 1985) and In re Vamco 
Machine & Tool, Inc., 752 F.2d 1564 (Fed. Cir. 1985), the two cases 
decided by the Federal Circuit earlier this year. Accordingly , it 
is instructive to review EWP and In re Vamco together with the new 
cases discussed herein. 
II 
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Plaintiff also contended that the District Court improp-

erly combined prior art relating to florescent as opposed to incan-

descent lighting technology and that it had failed to indicate how 

the teachings could be combined. The Federal Circuit rejected these 

arguments, reasoning as follows: 

"In evaluating obviousness, the hypothetical person 
of ordinary skill in the pertinent art is presumed 
to have the 'ability to select and utilize knowledge 
from other arts reasonably pertinent to [the] par­
ticular problem' to which the claimed invention is 
directed. [Cites omitted . ] Assuming arguendo that 
these four references are not strictly within the 
field of art represented by Schwartz [the patent in 
suit], they are easily within a field analogous 
thereto, and their teachings are properly combinable 
with the earlier references discussed above. [Cites 
omitted.] Cable faults the district court for fail­
ing to make determinations as to how teachings of 
the references could be combined to produce the pat­
ented invention. Nevertheless, the straight-forward 
quality of the invention and art involved make the 
required combination quite apparent. The district 
court pointed out features in each reference; pre­
sumably it was these that were to be joined . 

. Further, the suggestion to modify the art to produce 
the claimed invention need not be expressly stated 
in one or all of the references used to show obvi ­
ousness. 'Rather, the test is what the combined 
teachings of the references would have suggested to 
those of ordinary skill in the art.' [Cites omit­
ted.]" (Id. at 17-18) 

The plaintiff in Cable Electric also argued that the 

District Court failed to give proper weight to proffered declaration 

concerning commercial success. In pertinent part that declaration 

stated: 

"Plaintiff [Cable] began manufacturing its night 
light in 1978. Since the introduction of that night 
light, over 5 million units have been sold. Profits 
of not less than fifty ($.50) cents per unit have 
been realized by plaintiff. Plaintiff's night light 
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has been distributed nationwide in major department 
store chains and local hardware outlets." (Id. at 
21) 

The Cable Electric court first cautioned that ". . the 

weight to be accorded evidence on secondary considerations is to be 

carefully appraised in relation to the facts of the actual case in 

which it is offered. [citing EWP Corp. and In re Vamco . 1" Cable 

Electric, supra at 11. The Federal Circuit then held that the 

District Court properly disregarded this concluso r y state ment as 

having no weight on the issue of commercial success as an indication 

of non- obviousness: 

"Nevertheless, what it shows in relation to commer­
cial success is fairly minimal. Without further 
economic evidence, for example, it would be improper 
to infer that the reported sales represent a sub­
stantial share of any definable market or whether 
the profitability per unit is anything out of the 
ordinary in the industry involved . . this court 
in Stratoflex, Inc. v. Aeroguip Corp., 713 F.2d 
1530, 218 USPQ 871 (Fed. Cir. 1983), has unequivo­
cally stated that for commercial success of a prod­
uct embodying a claimed invention to have true 
relevance to the issue of nonobviousness, that suc­
cess must be shown to have in some way been due to 
the nature of the claimed invention, as opposed to 
other economic and commercial factors unrelated to 
the technical quality of the patented subject mat­
ter. Thus, a 'nexus is required between the merits 
of the claimed invention and the evidence offered, 
if that evidence is to be given substan~ial weight 
enroute to [a] conclusion on the obviousness 
issue.' [Ci ting EWP Corp. and I n re Vamco as well 
as other cases . 1" (Cable Electric, supra, at 21, 
22) 

B. In re Sovish. 

In re Sovish was an appeal from the decision of the Patent 

and Trademark Office Board of Appeals which had affirmed the 

II 
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examiner's rejection of certain claims under 35 U.S .C. Section 103. 

Judge Rich wrote the opinion which unanimously affirmed the ruling 

of invalidity because of obviousness. The invention which is the 

subject of the rejection relates to plugging of heat-shrinkable 

electrical conduit apertures by use of a novel plug which permits 

both long term sealing and reopening to insert new cable. The plug 

and the way it cooperates with the aperture is set forth at length 

in the opinion. 

Sovish's invention was found to be obvious in light of 

patents to Esher and Weagant. Esher discloses the use of an aper-

ture plug for use in non-heat shrinkable conduits. "No heat-

recoverable or heat-shrinkable parts are disclosed [in Esher]." Id. 

at 4-5. Esher's plug was used to keep debris out of the conduit box 

during construction. Weagant discloses a hermetically-sealed june-

tion box resembling an automobile distributor cap and sleeves made 

of heat-shrinkable tubing. Weagant uses "simple solid plugs like 

corks in wine bottles . II Id. at 5. 

Sovish argued that Esher and Weagant were from "non-

analogous art." The Court disagreed, noting that Sovish's claimed 

invention relates to plugging an opening in a conduit for electrical 

cables and that both Esher and Weagant cle~rly pertain to the same 

general subject matter. 

Sovish also argued that the Patent Office incorrectly 

combined Esher and Weagant to find the invention obvious. The 

Federal Circuit flatly disagreed: 

II 
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"Appellants have argued at length about the 'propri­
ety' of 'combining the two references' as though the 
questi o n is simply whether the Esher patent suggests 
within its four corners using the disclosed tubular, 
closed-end plug in a heat-recoverable aperture mem­
ber or conduit or whether Weagant similarly suggests 
using an Esher type plug in place of his cork-like 
plug 26. That is not the proper approach to the 
issue, which is whether the hypothetical person of 
ordinary skill in the relevant art, familiar with 
all that Esher and Weagant disclose, would have 
found it obvious to make a structure corresponding 
to what is claimed 11 

"They [ Sovish) are assuming that one of ordinary 
skill would not appreciate that Esher's hollow mem­
ber 14 could be removed if it is not wanted, as 
insulation or otherwise, and that it would not be 
removed by a skilled worker who wished to allow heat 
recovery of the conduit in which it was placed . 
This argument presumes stupidity rather than skill. 
(Id. at 8-11 (emphasis added)) 

APPLICATION OF RECENT CASES TO THE ISSUE 
OF THE OBVIOUSNESS OF THE RUSCH-2 PATENT. 

A. Burden of Proof. 

Activision bears the burden of proving the allegedly 

infringed claims of the Rusch-2 patent invalid as obvious by clear 

and convincing evidence. Stratoflex, Inc. v. Aeroguip Corp., 713 

F.2d 1530, 1534 (Fed. Cir. 1983). Activision has met this burden 

with Dr. Higinbotham's testimony that any engineer in 1967 who had a 

bachelor degree in electrical engineering and was familiar with the 

Baer-1 patent and Higinbotham's tennis game could very easily have 

put together a television ping-pong game. As Dr. Higinbotham said: 

"It's very obvious what to do . " (TT at 122.) Mr. Thacker also 

testified that the ordinary person skilled in the art, having knowl -

edge of the Baer-1 patent and Higinbotham's tennis game, would have 

- ? -
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found that Rusch did to be the obvious solution to the problem Rusch 

faced. (TT at 143.) 

The schedule of the trial was changed at Plaintiff's 

request to accommodate the travel plans of their expert, 

Dr. Ribbens . Dr . Ribbens was present during Dr. Higinbotham's 

testimony, throughout Mr. Thacker's testimony and during Plaintiff's 

rebuttal . Notwithstanding Dr. Ribbens' presence, Plaintiffs have 

come forward with no evidence to counter Activision's prima facie 

case. Thus, as the Court of Appeals for the Federal Circuit held in 

Cable Electric, this Court should find the Rusch-2 patent obvious in 

light of the prior art. 

B. The Proper Approach 
To Obviousness . 

As did Sovish (wine bottle plug combined with non- heat 

recoverable conduit} and Cable Electric (combining fluorescent and 

incandescent lighting references}, Plaintiffs h ere argue that the 

Baer-1 patent fails to suggest within its four corners generating a 

bouncing ball, and that the Higinbotham tennis game fails to suggest 

generating player controlled symbols on a television. Sovish and 

Cable Electric both held that is the wrong approach to the issue of 

obviousness. 

The proper approac h is to ask whether the hypothetical 

person skilled i n the art, familiar with all that the Baer-1 patent 

and the Higinbotham tennis game disclose, would have found it 

-a-
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No . 73.) 

c. Claimed Subject Matter 
And The Scope Of The Art. 

As in Sovish and Cable Electric, Plaintiffs seek to narrow 

the scope of the relevant prior art, in this case to "(a] 

combination of toy and game art and television art." (TT at 3-19.) 

Nonetheless, both Baer and Rusch always intended that their devices 

would have educational and military applications as well as game 

value, and the patents recited these poten tial uses. ( FF No. 69 .) 

Their attempt years later to exclude relevant simulation art was 

rejected by the Primary Examiner when he combined Speigel and Space 

War to invalidate claims in the Baer-1 patent (Exhibit DQ). This is 

no different from the rejected efforts of Cable Electric to exclude 

fluorescent lighting and the effort of Sovish to exclude non-heat 

recoverable conduits . 

2/ The conclusion is almost inescapable that the total 
absence of testimony or other evidence from Plaintiffs relating to 
combining of Baer-1 (or Speigel) with Higinbotham is because the 
Higinbotham and Thacker testimony on this point is not susceptible 
to rational disagreement. Rather, Plaintiffs have pressed the "com­
mercial success" secondary consideration argument as their major 
defense to the invalidity issue. 
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D. Secondary Considerations. 

Plaintiffs have argued that the Magnav ox Odyssey games and 

Magnav ox' royalt i es from sublicensees constitute a sufficient s h ow-

ing of commercial success to rescue the Rusch- 2 patent from 

Activision's proof of obviousness. Plaintiffs' argument is flawed 

in precisely the same way and for the same reasons as those of the 

plaintiff in Cable Electric. See also EWP Corp. v. Reliance Univ er-

sal Inc. , 755 F.2d 898 (Fed . Cir. 1985); In re Vamco Machine & Tool, 
• 

Inc. , 752 F . 2d 1564 (Fed. Cir . 1985). 

The sole evidence offered by P l aintiffs on commercial 

success is two questions asked of Mr. Briody: 

"Q: (By Mr. Anderson) I will start over ; With 
respect to the total licensing income that Magnav ox 
has realized on behalf of Magnavox and Sanders under 
your licensing program of the telev ision game 
patents , including the Rusch 507 patent, what is 
that t o tal number, if you know? 

"A: The gross royalty income as of May the 
25th was in excess of 40 million dollars, somewhere 
between 40 and 43 million dollars. {TT at 6 - 86 , 
line 9-15 (emphasis added)) 

* * * 
"Q: (By Mr. Anderson) Mr. Bri ody what is the 

gross sales of Odyssey games and cartridges that 
Magnavox and North American Phillips have sold? 

"A: 297. Two 97 million d ollars. That is a 
rounded number." {TT at 6-92) 

Turning first to royalty income, the sworn statements of Ra l ph 

Baer made in connection with reissue proceedings for the Baer- 1 

Canadian patent [ Exhibit LJ] are especial l y apt: 

II 
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11 30 . Other manufacturers entered into the home 
TV game business in subsequent years . It is there­
for clear to me that my invention and the success in 
licensing to Magnavox created a new industry where 
there was none before . Since producing first model 
Odyssey, Magnavox has continued, developed, and 
produced Video Games base on my original and further 
inventions. In addition to manufacturing, Magnavox 
has continued to license other manufacturers and has 
collected well over ten million dollars in royalties 
to-date. 

"31 . Magnavox has been the exclusive licensee 
of all Sanders' early patents relating to video 
games since January 27, 1972. Magnavox has also 
granted sublicenses to in excess of thirty com­
panies , including Atari , Inc., Coleco Industries 
Inc., and Tandy Corporation, for the manufacture of 
television game components. 

11 32. All of these companies are using my 
inventi on as described and claimed in patent appli­
cation no. 286,872. My contribution has been recog­
nized by many professional groups over the past ten 
years. More recently, in 1980 , the New York Patent 
Law Association chose me as Inventor of the Year." 

The Primary Examiner who rejected the Baer-1 Reissue was 

confronted with affidavits from Baer and Mayer similar to the above 

Canadian affidav it. The Primary Examiner dismissed those affidavits 

stating, "[W ]ho's to say that the alleged commercial success was not 

a result of licenses on other related patents or heavy advertis i ng." 

(Exhibit DQ.) 

It is also instructive to look at the license agreements 

themselves to determine precisely which patents Magnavox licenses . 

For example, the Coleco license agreement refers to eight princ i pal 

patents , three pending patent applications, and their corresponding 

foreign patents in 20 foreign countries. Plaintiffs have offered no 

competent evidence as to the relative values of a license under the 
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Rusch-2 patent as opposed to the multitude of other patents they 

habitually license.~/ 

To the extent there were sales of the Odyssey product , 

Plaintiffs' witness, Mr. Briody, failed to state the extent to which 

foreign sales not subject to the Rusch-2 patent were reflected in 

the figure he gave. Furthermore, Mr. Briody did not know what 

Magnavox' cost of manufacturing Odyssey was, what the cost of dis-

tributing Odyssey was or what percentage of returns or repairs was. 

Mr . Briody admitted that his job does not involve monitoring the 

profitability of the Odyssey line . {TT at 6-115, 116.) Briody's 

"sales information" was the purest hearsay based solely on a phone 

call he purportedly made to Knoxville and it did not include any 

"information" as to profit or any information as to which sales 

could be attributed to master consoles or hit and hitting car-

tridges. (TT at 6-89.) His testimony is clearly not competent to 

support any contention of commercial success attributable to the 

Rusch-2 patent based on sales of Odyssey products.~/ 

It is clear that no competent or relevant evidence was 

_ll No software-only manufacturer was e v er licensed by Sanders 
or Magnavox. (FF Nos. 112, 121.) 

~/ In fact, the testimony adduced regarding Odyssey was just 
the opposite. Bushnell, Crane, Levy, Baer, and Fritsche all testi­
fied that the original Odyssey with overlays was unsuccessful and it 
~as not until Bushnell successfully marketed his video arcade games 
that sales begin to materialize in any numbers (FF Nos. 108-11). 
The Magnavox microprocessor based game was a weak third in the mar­
ketplace behind Atari and Mattel both in terms of capability and 
performance. (TT at 7-11, 1-4 . ) 

II 
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offered concerning the extent to which sales of the Magnavox Odyssey 

products in any way involve the commercial success of the Rusch-2 

patent. The schematics Sanders Associates provided Magnavox pursu-

ant to their license agreement were not those of the Rusch-2 patent 

but instead were the schematics of the BRH-3 patent (Compare Exhib-

it CP with the drawings of the BRH-3 patent, Exhibit DK.) The first 

Odyssey model, the ITL 200, used the BRH-3 circuitry. (TT at 4-15, 

line 7--4-16, line 25 (Baer)). Plaintiffs offered no evidence that 

any of Rusch's device, schematics, or drawings were ever sent to 

Magnavox let alone used. They have not shown the required "nexus" 

any more than the Cable Electric affidavit of sales of 5 million 

units (at a profit of $2.5 million) demonstrated a nexus with the 

patent itself.~/ 

CONCLUSION 

Activision's Trial Brief set out the proper methodology 

for this Court's analysis of the obviousness of the Rusch-2 patent. 

_21 In re Vamco Machine & Tool, Inc., 752 F.2d 1S64 (Fed. Cir. 
1985) involved a commercial success claim by Vamco that it was 
market leader with an increase in sales of 5000% after marketing its 
product. Id. at 1574. This claim was re j ected by the Federal Cir­
·cuit when the Court found success was due to a more advanced feeder 
than the one described in the patent. The court stated: 

"[T}he commercial success of a machine 'claimed' may 
be due entirely to improvements or modifications 
made by others to the invention disclosed in a pat­
ent. Such success, we are holding, is not pertinent 
to the non-obviousness of the invention disclosed." 
(Id. at 1577 n.5 (emphasis in original)) 
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The recent decisions in Cable Electric and In re Sovish support 

Activision's analysis that the Rusch-2 patent is invalid as obvious 

in light of the Baer-1 patent and the Higinbotham tennis game . 

Plaintiffs' attempt to revive the Rusch-2 patent with the breath of 

commercial success failed because there is no link between Magnavox' 

licensing or the Odyssey product and the Rusch-2 patent. Nor is 

there .any proof that Magnavox's Odyssey product was successful . 

DATED: September 9, 1985. 

090985/ 8-355900Hg 

MARTIN R. GLICK 
H. JOSEPH ESCHER III 
MARLA J. MILLER 
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OF COUNSEL : 
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INTRODUCTION 

The users of Atari 2600 Video Computer Systems_ll rea-

sonably expect that they may purchase or use any compatible game 

software regardless of the identity of the software manufacturer. 

Plaintiffs have been well -aware of consumer expectations and have 

done nothing, either directly or through its licensees, to attempt 

to change those expectations. The consumers' reasonable expecta-

tions, and Plaint~=f s' willing acquiescence have given rise to an 

implied license to play any compatible software. These facts negate 

any finding of direct infringement by consumers who purchase 

Activision software, and thereby preclude any contributory infringe-

ment by Activision. 

STATEMENT OF FACTS 

The facts regarding implied license to consumers are 

essentially uncontroverted, and are set out in the Revised Findings 

of Fact. In summary, all of the master consoles fo r which the 

accused Activision software is compatible are l icensed by Plaintiffs 

_11 Since the great majority of the accused cartridges are 
compatible with the Atari 2600, and there is no difference between 
Plaintiffs' conduct toward consumers who purchase Mattel or Coleco 
systems, all three master consoles will typically be referred to 
collectively as the Atari 2600. 

II 

II 

II 

-1-
MEMORANDUM OF ACTIVISION REGARDING IMPLIED LICENSE 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

HCJNARD 
RJa 12 

I ..EMEFOYSKJ 
CANADY 13 

:KTSON 
0 FALK. 14 

A Prof--' CoryorahOf'l 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

under the Baer-1 and Rusch-2 patents.~/ The Atari license was 

fully paid up, so that Plaintiffs did not profit from further sales 

of Atari software or master conso les . Each of these licensed master 

consoles is sold with a compatible video game cartridge manufactured 

by the same company which manufactured the master console itself. 

Video game software contained in ROM cartridges are sold 

in toy stores, department stores, audio-visual specialty stores, and 

through catalog sales. Video game software is displayed and sold in 

the same department as the master consoles and peripheral equipment 

such as joystick controllers. The software is organized and dis-

played according to the hardware system with which it is compatible. 

Nonetheless, there were no warnings from any source in video game 

departments at any retail store to alert the customer that only 

Atari-manufactured software could be purchased or used with Atari-

manufactured consoles, or that only Coleco cartridges could be used 

2/ Only one Activision game compatible for use with the 
Mattellntellivision master console--"Stampede"--is alleged by 
Magnavox to infringe the Rusch-2 patent. Magnavox put on absolutely 
no evidence at trial about the Mattel Intellivision unit, and 
Magnavox has not met its burden of proving infringement as it 
relates to the Mattel Intellivision. On January 24, 1983 Mattel 
purchased an undifferentiated paid-up license from Magnavox under 
the Rusch-2 covering future anci past use and releasing it from "past 
infringement." Thus, all purchasers of Mattel Intellivision master 
consoles own Magnavox-licensed master consoles, either because they 
purchased a licensed unit on or after January 24, 1983, or because 
consoles purchased prior to that date were licensed retroactively. 
In any event, the Activision Stampede cartridge was not even shipped 
to the stores until October, 1982, and thus even if Magnavox could 
prove (which it has failed to do) that Stampede infringed the 
Rusch-2 patent, and even if a license could not be said to attach 
which would have permitted purchase and use of Stampede in October 
1982 - January 1983, such period of unlicensed use is certainly de 
minimus. 

-2-
MEMORANDUM OF ACTIVISION REGARDING IMPLIED LICENSE 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

I-ONI\I\0 
RJCE 12 

I ...EME.ROISKJ 
CANADY 13 

:RISON 
cr FALK 14 

A p,.q,.,.._,_ C Of'I'ON"""' 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

with Coleco consoles, or that only Mattel cartridges could be used 

with Mattel consoles. Nothing on the master console package or 

instructions notified the consumers that they were r estricted in any 

way in the use of interchangeable software. 

Despite the relative ease with which Plaintiffs could have 

warned vide o game consumers, and despite Plaintiffs' full awareness 

o f the characteristics of the video game market, Plaintiffs did 

absolutely nothing. Because the Atari license was fully paid up, 

Plaintiffs had e v ery economic incentive to knowingly acquiesce in 

the consumers ' reasonable expectations regarding the use of inter-

changeable software, as no further royalties from Atari software 

sales could be obtained . 

ARGUMENT 

I. 

CONSUMERS WHO PURCHASE LICENSED VIDEO GAME 
SYSTEMS HAVE AN IMPLIED LICENSE TO USE ACTIVISION 

SOFTWARE ON THOSE LICENSED GAME SYSTEMS. 

A. The Law Of Implied License. 

In Sony Corp. of America v. Uni versal City Studios, Inc., 

464 U.S. 417, 52 U.S.L.W. 4090, 4095 n . 19 (1984}, the United States 

Supreme Court noted the basic similarity of copyright and patent 

law, and held that the use of a video cassette recorder to copy 

television programs covered by copyright was a fair use. In 

reaching its holding, the Supreme Court emphasized the video cas -

sette recorder owner 's reasonable expectations with respect to the 
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use of the VCR to record or "time-shift" television programs. 

The recent case of Beckman Instruments, Inc. v. Technical 

Dev elopment Corp., 730 F.2d 1076, 1085- 86 (7th Cir . }, cert. denied, 

--u.s. -- , 53 U.S.L.W. 3239 (Oct. 1, 1984}, explicitly applied this 

evolving concept of the consumer's implied license in a patent 

context. Relying on Arc Manufacturing Co. v. Convertible Top 

Replacement Co., 377 U.S. 476, 484 (1964) ("Aro II"}, the Beckman 

Instruments court invoked the "axiom that 'the sale of a patented 

article by the patentee or under his authority carries with it an 

"implied license to use."'" 730 F . 2d at 1085. 

The defendant in Beckman Instruments was a university 

which had purchased a multi-purpose direct-writing oscillograph 

adaptable to many applications when used with appropriate input 

couplers (a plug-in module for use with the equipment). In holding 

that the purchaser of the complex multi-purpose equipment received 

an implied .license to use it with whatever accessories were 

necessary or appropriate for full use, the Beckman Instruments court 

closely examined the reasonable expectations of the purchaser: 

"Unless he is told otherwise a t the time of sale, the 
purchaser quite reasonably expects that he can 
acquire those accessories necessary for full use of 
the equipment without running afoul of the patent 
laws." (Id. at 1086) 

Distinguishing Leeds & Catlin v. Victor Talking Machine Co., 213 

U.S. 325 (1909), the Seventh Circuit emphasized the extremely 

anachronistic character of that decision, and stated that "the days 

when the purchase of a record for a talking machine was a major 

event [the facts in Leeds & Catlin] are far removed from a market in 
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which complicated equipment is promoted for multiple uses through 

interchangeable accessories." 730 F.2d at 1086. 

follows: 

In conclusion, the Beckman Instruments court held as 

"A person cannot induce reliance by another and then 
change the rules of the game. And a purchaser of 
major equipment, a transaction knowingly authorized 
by the patentee without any restrictions, most cer­
tainly reasonably expects that he can acquire what­
ever accessories are necessary for all the uses 
contemplated and encouraged upon sale, whether or 
not some use or another may be within the coverage 
of a patent and regardless of any change in the 
relationship betwee n supplier and patentee." (Id. 
(emphasis added)) 

This articulation of the evolving implied license doctrine 

is compelling precedent for the present case, and is indistinguish-

able in all material respects. Like the university in Beckman 

Instruments which purchased complex equipment adaptable to many 

applications when used with appropriate input couplers, the evidence 

is uncontroverted here that the consumer who buys a licensed master 

console certainly has the reasonable expectation of purchasing and 

using Activision and other compatible cartridges on his master 

console. Just as in Beckman Instruments, there was no warning or 

any indication of restriction against such reasonable use; here 

Plaintiffs have knowingly acquiesced in the consumer's reasonable 

expectations . Having knowingly induced these reasonable expecta-

tions, Plaintiffs cannot claim that the purchasers of Activision 

software directly infringe the Rusch- 2 patent. In the absence of 

proof of a direct infringement, a judgment in favor of Activision on 

the issue of contributory infringement is required. See Dawson 
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Chemical Co. v. Rohm & Haas Co., 448 U.S. 176, 216 (1980) (no con-

tributary infringement without underlying direct infringement). 

Plaintiffs' reliance on Bandag, Inc. v. Al Bolser's Tire 

Stores, 750 F.2d 903 (Fed. Cir. 1984) is misplaced. The patent at 

issue in that case was a "method" patent, as opposed to the "appara-

tus" patent in this case. The issue in Bandag was whether defendant 

Bolser had acquired an implied license to use the Bandag method of 

retreading tires when Bolser bought some non-patented equipment from 

a former franchisee of Bandag. The court held that under the 

specific circumstances of that case, there was no such implied 

license on a method patent. 

The Bandag case is different in several material respects 

from this case, and from Beckman Instruments . First, as the court 

made clear in Bandag, a method patent is significantly different 

from an apparatus patent. The Bandag court stressed that the doc­

trine that "the first sale by a patentee of an article embodying his 

invention exhausts his patent rights in that article, [citations 

omitted], is inapplicable here, because the claims of the Carver 

patent [at issue] are directed to a 'method of retreading' and 

cannot read on the equipment Bolser used in its cold process recap-

ping." Id. at 924 . Thus, because contributory infringement of an 

apparatus patent was not at issue, the Bandag court did not take 

into account wl1at is key to this case: the underlying rationale of 

limiting the scope of contributory infringement to one complete sale 

and the relationship between that rationale and the related issues 

of permissible adaptation and implied license. See Memorandum of 

-6-
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Activision, Inc. Regarding Permissible Adaptation and Noninfringe-

2 ment. 

3 Moreover, as is clear from the Bandag opinion, the Bandag 

4 decision relied heavily on the particular circumstances of the 

5 actual negotiations between Bandag (the patent holder}, the defend-

6 ant, and the terminated Bandag franchisee and licensee from whom 

7 Bolser purchased the Bandag manufactured (but non- patented) equip-

8 ment with which the patented method could be practiced. Id. at 924. 

9 In Bandag, unlike this case and Beckman Instruments, there was 

10 nothing to suggest that defendant's asserted implied license to use 

11 

HONARD 
the patented method was based on anything other than his "unilateral 

PJa 12 
I .JEME.RO/SKJ 

expectations," which were in fact not well-founded. The Bandag 

CANADY 13 
:RT50N 

defendant attempted to rely on his knowledge, gained subsequent to 

e1 FALK 
",.,..,_... ,_ 

14 the time he purchased the equipment, of the particular terms of the 

15 franchise agreement between Bandag and its terminated franchisee, 

16 and negotiations between Bandag and the terminated franchisee for 

17 the re-purchase of that equipment. Defendant Bolser tried to draw 

18 significance from these factors--which in no way resemble the basis 

19 for the reasonable expectations of the consumers in Beckman Instrum-

20 ents or this case--but as they clearly had no effect on forming his 

21 exp~ctations, they simply did not suffice to give rise to an implied 

22 license. 

23 Finally, the Bandag court's reliance on the proposition 

24 that no implied license to practice a method patent could have 

25 arisen in that case because the non-patented machinery on which the 

26 method patent could be practiced had other non-infringing uses is 
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simply not applicable here, where the issue is contributory 

infringement of an apparatus patent. In Bandag, the equipment could 

be used to practice the patented cold process me thod, but could also 

be use d to do things not covered by the method patent, or even be 

resold as spare parts . Given the particula r facts of Bandag, there 

was no impli e d license to practice a method patent arising simply 

from the sale of machinery with other uses. 

B . Plaintiffs' Knowing Failure 
To Take Any Steps To Warn 
Consumers Gave Rise To 
Consumers' Reasonable 
Expectations. 

As the e v idence at trial established, Plaintiffs did 

absolutely nothing to notify consumers t h at they were restricted in 

the use of their licensed master consoles to software sold by a 

particular manufacturer. Plaintiffs now attempt to escape the 

obv ious consequences of their failure to act by theorizing via their 

elev enth- hour "expert" Dr. Star_l_/ that no warning would hav e been 

feasible or successful. Having done nothing except knowingly acqui-

esce to consumer expectations, Plaintiffs are not in a strong posi-

tion to argue infeasibility . 

There were several reasonable methods Plaintiffs c ould 

have employed, had they chosen to do so . Plaintiffs never caused 

3/ Activision has objected to the admission of Alvin Star's 
exper~testimony, and is filing a memorandum in support of a motion 
to exclude that testimony herewith. 

-a-
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Primary Patent Examiner. Plaintiffs could easily have conveyed the 

2 message that Claim 1 of the Baer-1 patent--which they would no doubt 

3 contend covers every Activision cartridge ever manufactured--prohi-

4 bits the use of any unlicensed software with licensed Atari, Coleco 

5 and Matte! master consoles, regardless of whether the cartridge has 

6 the "imparting a distinct motion upon coincidence" feature ascribed 

7 to the Rusch-2 patent. 

8 Finally, Plaintiffs feebly contend that putting a patent 

9 
number on the bottom of the master console was sufficient to alert 

10 
customers and prevent them from forming the reasonable expectation 

I-ONARD 

11 
that compatible software could interchangeably be used. Indeed, the 

RJCE 12 
!EMEROISKI 

evidence in this case establishes that such marking did- not· even 

CANADY 13 
r o::.RTSON alert the patent attorneys who represented Activision in late 1979 

FALK. 14 
,.,..,_,~ 

and early 1980 of the relevance of the Rusch-2 or other Magnavox 

15 
patents to the cartridges themselves. The number on the console, if 

16 
anything, simply informs the consumer that purchase of that console 

17 gives him a license under the marked patent numbers. 

18 The evidence can lead only to the conclusion that Plain-

19 tiffs chose to allow consumers to continue to hold the reasonable 

20 expectations they had developed. As the Beckman Instruments court 

21 wrote, "[a] person cannot induce reliance by another and then change 

22 the rules of the game." 730 F.2d at 1086. Plaintiffs cannot now 

23 change the rules of the gam~ and claim that purchasers of Activision 

24 software directly infringe the patent when those cartridges are used 

25 on licensed master console systems. 

26 II 
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CONCLUSION 

The purchasers of licensed master consoles have the rea-

sonable expectation that they may use those consoles without 

restriction, and may use them with any compatible software. Plain-

tiffs have knowingly acquiesced in this expectation, with a good 

economic motive for doing so. Such purchasers of Atari 2600s there-

fore have an implied license to use their licensed Atari 2600s with 

compatible software, and do not directly infringe the Rusch-2 pat-

ent . Thus, Activision cannot contributorily infringe the Rusch-2 

patent. 

DATED: September _3_, 1985 . 

090885/ 9-355900Hd 

Respectfully submitted, 

MARTIN R. GLICK 
H. JOSEPH ESCHER III 
MARLA J. MILLER 
HOWARD, RICE, NEMEROVSKI, CANADY, 

ROBERTSON & FALK 
A Professional Corporation 

OF COUNSEL: 
SCOTT HOVER-SMOOT 

By 
MARTIN 

Attorneys for Defendant and 
Counterclai mant Activision, Inc. 
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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

THE MAGNAVOX COMPANY, a corpora­
tion, and SANDERS ASSOCIATES, 
INC., a corporation, 

Plaintiffs, 

vs. 

ACTIVISION, INC., a corporation, 

Defendant. 

AND RELATED CROSS-ACTION. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

------------------------------------------------> 

No. C 82 5270 CAL 

MEMORANDUM OF ACTIVISION, 
INC. REGARDING NEW CASE 
ON FILE WRAPPER ESTOPPEL 
[NONINFRINGING GAMES] 

Magnavox has never claimed that the Activision scrolling 

games Sky Jinks, The Activision Decathlon, Enduro, Grand Prix, or 

Barnstorming, infringe independent Claims 25 or 51 of the Rusch-2 

patent. Claims 60-64 were added to the Rusch-2 patent in reissue 

-I-
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proceedings for the sole purpose of covering monitors. ( FF No. 58). 

2 In Claim 60 the term "imparting a distinct motion" is unchanged from 

3 Claims 25 and 51; the terms "hit symbol" and "hitting symbol" are 
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changed to "first symbol" and "second symbol." Magnavox apparently 

contends that this minor unexplained change relieves it from the 

file wrapper limitations which apply to Claims 25 and 51. The 

recent Federal Circuit decision in Builders Concrete, Inc. v. 

Bremerton Concrete Products Co., 757 F.2d 255 (Fed. Cir. 1985)-1/ 

holds otherwise. 

Builders Concrete, Inc. v. Bremerton, supra, involved a 

marine float utility lines "passage" for carrying utilities to 

outlets at the side of the deck of the float. Summary judgment in 

favor of defendant was granted because the doctrine of file wrapper 

estoppel precluded a finding of infringement. Id. The patent claim 

at issue was independent claim 10 whereas the relevant prosecution 

history defining the word "passage" related to claim 1. 

The Federal Circuit stated as follows: 

"Although Claim 10 is the only claim in suit, the 
prosecution history of all claims is not insulated 
from review in connection with determi ning the fair 
scope of Claim 10. To hold otherwise would be to 
exalt form over substance and distort the logic of 
this jurisprudence, [file wrapper estoppel] which 
serves as an effective and useful guide to the under­
standing of patent claims. The fact that the 'passage' 
clause of patent claim 10 was not itself amended 
during prosecution does not mean that it can be 
extended by the doctriue of equivalents to cover the 

1/ Builders Concrete is dated five weeks prior to the fil i ng 
of Activision's Trial Brief but the opinion was not available in the 
Howard, Rice offices prior to filing. 
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precise subject matter that was relinquished in 
order to obtain allowance of claim 1." Id. at 260. 

The Rusch-2 claims which later became Claims 25 and 51 

were specifically rejected for failure to define "hit" and "hitting" 

and were amended by use of the claim limiting language "imparting a 

distinct motion" in order to achieve allowance of those claims 

(Exhibits CV and CW). It would indeed exalt form over substance to 

allow an amendment covering monitors to broaden the definition of 

"imparting a distinct motion" agreed to by Rusch and Sanders in 

order to get their original claims approved.~/ 

DATED: September 9, 1985. 

MARTIN R. GLICK 
H. JOSEPH ESCHER III 
MARLA J. MILLER 
HOWARD, RICE, NEMEROVSKI, CANADY, 

ROBERTSON & FALK 
A Professional Corporation 

SCOTT HOVER-SMOOT 

By 

Attorneys for Defendant and 
Counterclaimant Activision, Inc . 

~/ This memorandum addresses only the effect of Builders Con­
crete on Plaintiffs' attempt to redefine the term "imparting a 
distinct motion" in Claims 60-64 of the Ru::;ch- 2 patent. Other 
issues relating to noninfringement by specific accused games are 
addressed in Activision's Trial Brief and Revised Findings of Fact 
(see Section VII). 
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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

THE MAGNAVOX COMPANY, a corpora­
tion, and SANDERS ASSOCIATES, 
INC., a corporation, 

Plaintiffs, 

vs. 

ACTIVISION, INC., a corporation, 

Defendant. 

AND RELATED CROSS-ACTION. 

No. C 82 5270 CAL 

MEMORANDUM OF ACTIVISION, 
INC. REGARDING EXCLUSI ON 
OF UNDISCLOSED EXPERT 
WITNESS 
( Fed. R . C i v. P . 2 6 ( e) ( 1 ) ; 
37(b) (2) (B)) 

INTRODUCTION 

Activision has objected to the testimony of Alvin Star, an 

expert witness offered in "rebuttal" whose identity was not dis-

closed to Activision until less than one full day before his 

-1-
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testimony. The subject matter of the expert's testimony was never 

2 properly identified. Plaintiffs' failure to identify Dr. Star and 

3 the subject matter of his testimony is especially egregious in light 
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of the fact that Plaintiffs had retained Dr. Star more than one 

month prior to his testimony. Plaintiffs had a clear obligation 

under Rule 26(e)(1) of the Federal Rules of Civil Procedure to 

identify this expert and the subject matter of his testimony in 

early July 1985. However, Plaintiffs did not do so, and instead 

purposefully kept Dr. Star's identity a secret until the afternoon 

before his testimony, after Activision had. completed its testimony 

on the subject matter of Mr. Star's "expert" testimony. Plaintiffs 

did not reveal the substance of their surprise expert's testimony 

until he was actually on the stand. The established rule of law is 

that such "trial by ambush'' tactics are not allowed, and that an 

undisclosed expert normally will not be permitted to testify. 

STATEMENT OF FACTS 

On October 4, 1984, Magistrate F . Steele Langford ordered 

that both Activision and Plaintiffs disclose their expert witnesses 

pursuant to discovery requests within three weeks, and if necessary 

supplement responses prior to December 13 , 1984. Both Activision 

and Plaintiffs complied with that October 4, 1984 Order. 

On or about July 6 or 7, 1985, Plaintiffs' counsel met 

with, and by July 8 retained Dr. Alvin Star as an expert witness on 

the issue of implied license in this case. Dr. Star received 

-2-
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Activision's Proposed Findings of Fact and Trial Brief to review in 

2 preparation for his expert testimony. Dr. Star admitted that the 

3 testimony of Activision's implied license witnesses was in line with 

4 Activision's Proposed Findings of Fact. Despite several meetings 
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between Dr. Star and counsel for Plaintiffs, and Dr. Star's research 

on behalf of Plaintiffs, Dr. Star's identity was not disclosed to 

Activision from July 8 to August 13, the day before his testimony. 

The subject matter of Dr. Star's testimony was not disclosed until 

he actually testified. 

ARGUMENT 

I. 

PLAINTIFFS INEXCUSABLY FAILED TO IDENTIFY 
DR. STAR AS AN EXPERT WITNESS PURSUANT TO 

RULE 2 6 (e) ( 1) . 

There can be no doubt that (i) Dr . Star was offered as an 

expert witness; (ii) Dr. Star was not timely identified as an expert 

witness; (iii) Dr. Star was retained on July 8, 1985 for his tes-

timony in mid-August. The issue is therefore whether Plaintiffs 

should be allowed to call Dr. Star despite the obvious prejudice to 

Activision in being unable properly to prepare for Dr. Star's cross -

examination, and despite Plaintiffs' blatant disregard for the 

explicit provisions of Rule 26(e)(1). 

Rule 26(e) of the Federal Rules of Civil Procedure sets 

out the limited circumstances under which a party has an obligation 

to update responses to interrogatories. The identity of expert 

-3-
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2 of those specific obligations. Rule 26(e)(1) provides in relevant 
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part as follows: 

11 (1) A party is under a duty seasonably to supplement 
his response with respect to any question directly 
addressed to . (B) the identity of each person 
expected to be called as an expert witness at trial, 
the subject matter on which he is expected to testify, 
and the substance of his testimony." (Fed. R. Civ. 
P. 26(e)(1)) 

Can there be any doubt that Dr. Star was a "person 

expected to be called as an expert witness" between July 8, when he 

was retained at $300 per hour, and August 14, 1985? It is estab-

lished that the phrase "expects to call" will be interpreted 

broadly, to achieve the purpose of Rule 26(e)(1). See Knighton v. 

Villian & Fassio e Compagnia, etc., 39 F . R.D. 11, 13 (D. Md. 1965); 

8 C. Wright & A. Miller, Federal Practice and Procedure §2030 

(1970). The obvious purpose of Rule 26(e)(1) is to give the oppo-

nent adequate time to hear the facts and opinions the experts intend 

to put in evidence in order that the opponent might prepare cross 

examination and rebuttal of the expert. I d. Plaintiffs had known 

of the substance of Activision's presentation on the issue of 

implied license to consumers since April 1985 when Activision filed 

its Trial Brief, if 'not earlier, when Activision filed its Pretrial 

Proposed Findings of Fact. Dr. Star sat through the direct exam-

inations of Tom Lope~ and Dick Lehrberg, a full day prior to his 

testimony, but still no proper designation of subject matter and 

substance of testimony was ever made that evening or the following 

morning. Cf. Tabatchnick v. G.D. Searle & Co., 67 F.R.D. 49 
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(D.N.J. 1975) (emphasizing the requirement of ample notice of expert 

witnesses) . .-1/ 

Plaintiffs have urged that the fact that Dr. Star was 

offered as a ''rebuttal" expert witness somehow relieves Plaintiffs 

from their obligations to identify Dr. Star as an expert witness 

pursuant to Rule 26(e)(1) once he is "expected" to testify. There 

is absolutely no suggestion of such a distinction in Rule 26(e)(1), 

and no authority or rationale for such a distinction between rebut-

tal expert witnesses and non-rebuttal expert witnesses. See Collin 

v. Connecticut Valley Arms, Inc., 137 Cal. App. 3d 815, 821-22 

(1982) (holding that under California law an undisclosed expert will 

be excluded regardless of whether he is a rebuttal or prima facie 

case witness); Cal. Civ. Proc. Code §2037.5. For example, Plain-

tiffs cannot seriously contend that they could have retained a 

second expert witness on computer science issues two years ago, with 

the intention of using him as a "rebuttal" witness, but not identify 

him and the subject matter of his testimony until he is called to 

the stand. As soon as Plaintiffs expected to call Dr. Star as an 

expert witness to rebut the position of Activision on implied 

license which was set out in Activision's Proposed Findings of Fact 

in late 1984, and again in Activision's Trial Brief in April 1985, 

Plaintiffs then had a duty under Rule 26(e)(1) to identify Dr. Star 

and the subject of his testimony. Plaintiffs' asserted lack of 

1/ It is settled that the duty to supplement responses under 
Rule 26(e) continues into trial. See Weiss v. Chrysler Motors 
Corp., 515 F.2d 449 (2d Cir. 1975). 
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certainty as to whether they would or would not call Dr. Star after 

2 he was retained on July 8 is both flatly unbelievable and irrele-

3 vant. Indeed, Plaintiffs specifically identified Dr. Ribbens as a 
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rebuttal expert witness in October 1984, but did not call him as a 

rebuttal witness. Thus, Plaintiffs have admitted by their own 

conduct that they had a duty under Magistrate Langford's Order to 

disclose the identity of expert rebuttal witnesses. Activision 

deserved to be seasonably info rmed of Dr. Star, and the Federal 

Rules expressly require that such disclosure of expert witnesses and 

the subject matter of their testimony be made . 

II. 

DR. STAR'S TESTIMONY SHOULD BE 
EXCLUDED PURSUANT TO 

RULE 3 7 (b) ( 2 ) (B) . 

The only appropriate sanction for Plaintiffs' trial by 

ambush tactics is not to allow the ambush to take place. The gen-

eral rule is that courts exclude the testimony of unidentified 

expert witnesses pursuant to Rule 37(b)(2)(B): 

II 

"If a party answers such an interrogatory, and subse­
quently decides to call an additional expert that he 
had not listed, he is under a duty seasonably to 
supplement his earlier response by providinq similar 
informati on about the new expert . Presumably 
a court will not permit an expert witness to testify 
if an interrogatory of this kind has been answered 
and that expert has not been n amed, but the matter 
is within the discretion of the court." (8 C. 
Wright & A. Miller, Federal Practice and Procedure 
§2030 ( 1970)) 
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Indeed, the Advisory Committee Notes to Rule 26(e} expressly indi­

cated that "[t]he duty [to identify and supplement] will normally be 

enforced . . through sanctions imposed by the trial court, includ-

ing exclusion of evidence, continuance, or other action, as the 

court may deem appropriate." See also Rosemount, Inc. v. Beckman 

Instruments, Inc . , 727 F . 2d 1540, 1549-50 (Fed. Cir. 1984} (exclud-

ing an undisclosed expert witness in patent case}. The prejudice to 

Activision from being forced to cross-examine Dr. Star "cold" is . 
both apparent and presumed--the fact of "ambush" presumptively has 

some effect on the course (if not necessarily the outcome) of the 

encounter. Plaintiffs can point to no reason why their own secre-

tive tactics should not be thwarted in the only way possible in this 

case--by exclusion of Dr. Star's "expert" testimony. 

CONCLUSION 

Plaintiffs are guilty of surprise tactics that run 

squarely contrary to the letter of Rule 26(e}(1} and the spirit of 

the Federal Rules. Exclusion of Dr . Star's testimony is the only 

possible recourse for Plaintiffs' disregard of their obligation 

seasonably to disclose the identity and subject matter of an addi-

tional expert witness--whether or not offered procedurally as 

I I 

II 

II 

II 
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rebuttal or in the prima facie case . 

DATED: September~, 1985. 

MARTIN R. GLICK 
H. JOSEPH ESCHER III 
MARLA J. MILLER 
HOWARD, RICE, NEMEROVSKI, CANADY, 

ROBERTSON & FALK 
A Professional Corporation 

OF COUNSEL: 
SCOTT HOVER-SMOOT 

By, ~0~~· 
Attorneys for Defendant and 
Counterclaimant Activision, Inc. 
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Defendant's Interrogatories, dated 
September 7, 1984 

Stipulation of the Parties Regarding Undis­
puted Facts, dated May 1, 1985 

Activision, Inc.'s Request for Judicial 
Notice, dated June 3, 1985 
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As a further convenience to the Court, set forth below is 

the chronology of the relevant Sanders Associates patents in this 

lawsuit, which are referred to throughout the Findings of Fact as 

the '480 or Baer-1 patent, the '507 or Rusch-2 patent, and the '598 

patent or BRH-3 patent. 

January 15, 1968. 

May 27, 1969. 

August 21, 1969. 

April 25, 1972. 

April 25, 1972. 

April 17, 1973. 

April 25, 1974. 

April 25, 1974. 

August 5, 1975. 

October 28, 1975. 

June 27, 1977. 

January 10, 1977. 

Baer applies for patent. 
No. 697,798. 

("Baer-1 11
) Serial 

Rusch applies for patent. 
No. 828,154. 

( "Rusch-2") Serial 

Baer-Rusch-Harrison apply for patent 
( "BRH-3"). Serial No. 851, 865. 

Rusch-2 patent issued as U.S. Patent No. 
3,659,284. 

BRH-3 patent issued as U.S. Patent No. 
3,659,285. 

Baer-1 patent issued as U.S . Patent No. 
3,728,480. 

Rusch files application for reissue of the 
Rusch-2 patent. 

Baer-Rusch-Harrison file application for 
reissue of BRH-3 patent. 

Patent Office reissues Rusch-2 patent as U.S . 
Patent Re. 28,507 ("the '507 patent"). 

Patent Office reissues BRH-3 patent as U.S. 
Patent Re. 28,598 ("the '598 patent"). 

Baer files application for reissue of 3aer-1 
patent. 

Claims of the BRH-3 patent alleged to be 
infringed in Magnavox v. Chicago Dynamics 
Industries, 201 U.S.P. Q. 25 (N .D. Ill. 1977 ) 
found invalid and obvious in light of Rusc h - 2 
patent. 
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April 23, 1982. Patent Office Primary Examiner finally rejects 

2 78 of the 96 claims of the Baer-1 patent. 

3 Matter pending before Board of Patent Appeals. 
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I. 

2 THE PARTIES, CLAIMS AND GAMES INVOLVED IN THIS LAWSUIT. 

3 1. Activision is a California corporation based in 

4 Mountain Vi ew, California, that designs and -manufactures a wide 

5 variety of video game cartridges and disks. 

6 

7 Complaint; Answer; Counterclaim; Reply; Stip. 17. 

8 

9 

10 2. Activision was founded in 1979 for the specific 

11 

ONARD 
purpose of designing copyrighted video games which are ultimately 

RJCE 12 
~I~="MEFOv'SKJ 

sold to owners of master video game consoles, primarily the Atari 

ANADY 13 
. ..JBERTSON 

Video Computer System 2600 (''2600"). Activision currently employs 

&FALK 14 
AI ,,.....,.,_ CCH701Wh0ft 

approximately 100 individuals. The master console is a computer; an 

15 Activision video game cartridge is one of many programs which may 

16 make use of that computer. Activision does not and has never man-

17 ufactured master consoles or joysticks. 

18 

19 TT 6-140, line 22--6-142, line 16 (Levy). 

20 

21 

22 3 . Activision has designed and manufactured 42 video 

23 game cartridges to be played on the user's television set in connec-

24 tion with a master console and a hand-held control known as a "joy-

25 stick". A video game cartridge is a small plastic box, the size of 

26 a tape cassette, which contains a computer program encoded in a 

-1-
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"read only memory'' (ROM) semiconductor, and placed on a very small 

printed circuit board. The player inserts into the master console 

the video game cartridge which contains the program for the Activi-

sion game of his or her choice, turns on the television set, and the 

television set then displays the computer- generated images. The 

player uses a hand-held control or "joystick" to move the player-

controlled object on the display. 

TT 6-140, line 22 -- 6 -142 , line 16 (Levy); Ex. GT (Atari 2600 circuit 
board). 

4. In addition to designing computer game programs for 

the Atari 2600, Activision has designed and manufactured cartridges 

and disks to be played on other computers, including the 

Commodore 64, IBM and Apple computer. 

Ex. FN (current list of Activision games). 

5. The creative process of designing, manufacturing, and 

marketing an Activision computer program usually takes between eight 

and nine months. The resulting computer program is , therefore, an 

II 

II 

II 
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original product which is copyrighted by Activision . 

TT 6-154, lines 4-18 (Levy}; TT 81 14 p.m. at 351, line 24-353, 
line 8 (Crane) . 

6 . Sanders Associates, I nc. is and has been a corpora-

tion of the State of Delaware and is the owner of U.S . Patent Re. 

28, 507 (the "Rusch-2 patent") and the corresponding patents in 

foreign countries . The Magnavox Company is and has been a corpora-

tion of the State of Delaware and is the exclusive licensee ·of 

Sanders under the Rusch-2 patent and the corresponding patents in 

foreign countries. 

Complaint Answer; Stip. 18. 

7. Magnavox is also the exclusive licensee of other 

patents owned by Sanders Associates, Inc., including: U.S. Patent 

3,728 ,480, for which the original application was filed on 

J anuary 15, 1968 (the "Baer-1 patent"). 

Plaintiffs' Ex. 2 61. 

II 

II 

II 
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8. The Rusch-2 patent has 64 claims. Magnavox asserts 

that Activision has contributed to or induced the in::ingement of 

claims 25, 26, 51, 52, 60, 61 and 62 of the Rusch-2 (hereafter 

sometimes collectively referred to as the ''relevant claims.") 

Magnavox has never alleged or proved that Activision directly 

infringed the Rusch-2 patent. 

Stip. 19; Ex. DF (Rusch-2 patent); Plf's Resp. to Def's First Set at 
30-31; Plf's Supp. Resp. to 38 and 39 at 2; Plf's Supp. Resp. at 
9-11; Plf's Third Supp . Resp. at 2. 

9. Magnavox asserts that use by a consumer of 11 of 

Activision's video game software cartridges infringed at least one 

of the relevant claims of the Rusch-2 patent. These 11 Activision 

video game cartridges are manufactured and sold to be played on 

Atari, Coleco, and Mattel master computer consoles as follows: 

II 

II 

Boxing 
Fishing Derby 
Tennis 
Stampede 
Ice Hockey. 

Barnstorming 
Grand Prix 
Sky Jinks 
Enduro 
Decathlon 
Pressure Cooker 

Atari 

X 

X 

X 

X 

X 

Atari 

X 

X 
X 

X 

X 

X 

-4-
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The Atari, Coleco and Mattel master computer consoles which play t h e 

Activision game software are sublicensed by Magnavox under the 

Rusch-2 patent. 

Stip. 20. 

10. Magnavox asserts that each of the 11 Activision video 

games infringed the relevant claims of the Rusch-2 patent as 

follows: 

Game 

Tennis 
Ice Hockey 
Boxing 
Pressure Cooker 
Fishing Derby 
Stampede 
Grand Prix 
Barnstorming 
Sky Jinks 
Enduro 
Decathlon 

Claim 

25, 26 , 
25, 26, 
25, 26, 
25, 26, 
25, 26, 
25, 51, 
60 
60 
60 
60 
60 

51, 52, 60, 61, 
51, 52, 60, 61, 
51, 52, 60 
51, 52, 60 
51, 52, 60, 61 
60 

62 
62 

Sti p. 19 ; Plf's Resp. to Def's First Set at 30, 31; Plf's Supp . 
Resp. to 38 and 39 at 2; Plf's Supp. Resp . at 9-11; Plf's Third 
Supp. Resp . at 2. 

II 

II 

II 

II 

II 

II 

II 
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II. 

THE RUSCH-2 PATENT IS INVALID. 

The Non-Computer Prior Art 
Before Sanders Associates' Video 
Game Effort. 

a. Simulated Games 

11. "Ball" games including tennis, ping-pong, handball, 

billiards (pool), and hockey pre-date the 20th century and, more 

specifically, were not devised or invented by any plaintiff in this 

action. 

Stip. 1. 

b . Higinbotham Tennis Game 

12. In 1958, Dr. William A. Higinbotham designed elec-

tronic circuitry which allowed two people to play a game of tennis 

on a cathode ray tube display ("Higinbotham tennis"). Each player 

controlled an invisible tennis racket by means of a h and controller. 

The view on the screen of the display was that o f a tennis court 

seen from the perspeCtive of one standing on the sidelines. The net 

was a vertical line in the middle of the screen, and a horizontal 

line represented the length of the court . When a player hit t h e 

ball, the ball would appear to move in a realistic fashion, depend-

ing upon how it was hit. Thus, the ball would bounce off the court, 

25 bounce backwards off the net (if the net were hit) or move beyond 

26 the end of the court. When the player pushed a button on the hand 

-6-
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control ~o hit the ball, the ball would reverse direction and move 

with a velocity determined by the player's manipulation of a second 

knob on the hand controller. 

TT 8/ 12 p.m. at 102, line 20 - 103, line 1; 105, line 6 - 111, line 
10 (Higinbotham); Exs. JN, JP, JQ . 

13. Dr. Higinbotham used 10 operational amplifiers, 

originally part of a Donner analog computer, and several relays to 

make his tennis game. He took the amplifiers from the Donner analog 

computer; he did not use the computing power of the Donner device . 

The operational amplifiers compared, integrated, and differentiated 

voltages with respect to time. The relays acted as bi-stable 

devices which were triggered by the operational amplifiers, thereby 

changing the motion of the tennis ball. For example, one opera-

tional amplifier sensed when the ball hit the court. A relay was 

adjusted so that it would operate whenever the operational amplifier 

determined that the vertical position of the ball had reached a 

particular voltage level. The court line on the display was sepa-

rately adjusted to this same voltage level. Thus when the ball's 

vertical voltage equalled the voltage which controlled the court 

line, the relay was triggered . The bounce of the ball was achiev ed 

by changing the state of the relay so that the connections of a 

charged capacitor were reversed, thus changing the voltage applied 

to the operational amplifier which generated the ball. When either 

player pushed their control to return the tennis ball over the net, 

-7-
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a ratched relay was activated. The ratched relay is a mechanical 

bi-stable device which is the same as a flip-flop except that the 

flip-flop is an electronic bi-stable device. Dr. Higinbotham used 

an electronic switch, a bi-stable multivibrator, to separately 

generate the signals which resulted in the display of the ball, net, 

and court. 

TT 8 1 12 p.m. at 112, line 13 - 120, line 6 (Higinbotham); TT 
81 12 p.m. at 140, line 5-141, line 23 (Thacker); Exs. JN, JO, JP, E, 
F. 

14 . In the 1950's, Brookhaven National Laboratory held 

open houses, typically on a weekend in early fall. Each department 

and division prepared exhibits which were displayed in the gymna-

sium. The Higinbotham tennis game was displayed at two such open 

houses in 1958 and again in 1959. Thousands of people, including 

technicians from neighboring universities and school children, 

visited Brookhaven and saw the game being played. A number actually 

played the game. There was no secrecy attached to the Higinbotham 

tennis game and questions about it were answered. The Higinbotham 

tennis game is prior art with respect to the Baer-1 and Rusch-2 

patents under 35 U.S.C. §l02(b) because it was publicly known and 

used in 1958, ten years before patent applications were filed for 

the Baer-1 and Rusch-2 devices. 

TT 81 12 p . m. at 103, line 2 - 104, line 27 (Higinbotham); Ex. JQ. 
II 
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or Rusch began the work which resulted in their respective patents . 

Ex. BD (Spiegel patent); Ex. DQ (Examiner's Answer, '480 reissue 
proceedings); Stip. 4. 

17 . In 1977 Magnavox brought suit against APF Electronics 

and several other entities for infringement of the Rusch-2 patent. 

The suit against APF was dismissed for lack of venue. In November 

1980 APF acquired the Spiegel patent; in January 1981 APF intervened 

in litigation between Magnavox and APF customers Sears, Roebuck and 

Montgomery Ward and counterclaimed against Magnavox for infringement 

of the Spiegel patent. That case was ultimately settled; as part of 

the settlement, APF conveyed the Spiegel patent (which by then had 

expired) to Magnavox. Magnavox valued the expired patent at 

$200,000. Since its acquisition of the Spiegel patent, Magnavox has 

failed to bring suit or even contemplate filing an action against 

any video game manufacturer for infringement of the Spiegel patent. 

Magnavox has never licensed a video game manufacturer under the 

Spiegel patent. Magnavox acquired the Spiegel patent because they 

recognized that Spiegel is and was highly relevant prior art. 

Magnavox, by acquiring Spiegel, effectively precluded alleged 

infringers whose sales occurred before 1980, from asserting Spiegel 

I I 

I I 

II 
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as that would be escaping the frying pan for the fire. 

Lipper Dep. (51 131 82, APF) at 97, 136-138; Mayer Dep. (51 91 84, 
Activision) at 34-~9, 43-44; Ex. EA (APFI Messerschmidt license 
agreement); Ex. ED (Assignment of Spiegel patent to APF); Ex. EC 
(APF counterclaim); Ex. EG (APF Settlement Agreement). 
II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 
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B. . The Baer Prior Art--Work At Sanders Associates . 

a . Ralph Baer and the Baer-1 Patent. 

18. From 1961 through the early 1970's, Ralph Baer was 

the Division Manager for the Equipment Design Division of Sanders 

Associates. As part of his job, Ralph Baer oversaw the development 

of electronic display systems that Sanders designed for the mili-

tary. The period from September, 1966 through February, 1968 is 

referred to hereafter as "the development period." 

TT 2-4, line 4- 2 - 5, line 8 (Baer). 

19. In Septembe r of 1966, Baer wrote a memorandum record-

ing his conceptions regarding the development of video games. The 

memorandum describes no circuitry or other means for implementing 

Baer's v i deo game . Among the many game ideas Baer disclosed is that 

of auto racing, using the screen as a scro lling roadway or obsta c l e 

c ourse. A basic electronics technician would have been able to 

develop the circuitry to implement Baer's memorandum. 

TT 3 - 97, lines 3 - 3 - 101, line 16; 3 - 113, line 20 - 3-115, line 9 
(Baer}; Ex. CA (Baer, September 1966 memo}; Ex. CC (Baer, TV Game 
Data in Chronological Order). 

20. In early 1967, Baer gave his memorandum to his tech-

nician William Harrison, and told Harrison to make some electronic 

-12 -
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circuitry to implement the memorandum. Harrison constructed this 

circuitry in part by using a "Heathkit" Baer had purchased. Baer's 

Heathkit was a commercially available piece of equipment which was 

used to check the horizontal and vertical signals on a standard 

television set. 

TT 2-16, line 25 - 2-17, line 25; 2-24, line 4 - 2-25, line 2 
(Baer); Ex. HF (Harrison's notebook) . • 

21. By January 10, 1967 an apparatus was constructed and 

tested by Baer and William Harrison. That apparatus generated a 

pair of spots on a television screen. 

TT 3-115 , lines 17-25 (Baer); Ex. HD (Baer Disclosure Sheet) at 2. 

22. The Sanders TV game project maintained security s o 

"the whole concept, which would be very evident on brief viewing, 

would not be broadcast throughout the company in short order." 

TT 2-14, lines 8-10 (Baer). 

23. By May 1967, Baer had completed work on a video game 

prototype. That apparatus embodied circuitry for generating 

-13-
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player-controlled spots on a television screen and detecting coinci-

2 dence between the spots . By May 19 , 1967 an apparatus had been 

3 constructed, tested, and reduced to practice which embodied Baer's 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

car race game disclosed in his September, 1966 memorandum. The 

apparatus generated a roadway which appeared to move, scrolling 

toward the player . 

TT 3-116, lines 8-25; 3-101, line 25 - 3-107, line 18 (Baer); 
Harrison Dep . (31 171 76, Bally) at 60. 

24. William Rusch had nothing to do with the idea, con-

ception or reduction to practice of Baer's scrolling car game. The 

Rusch-2 patent does not disclose any scrolling game, nor was any 

evidence offered to show that Rusch had ever conceived of or reduced 

to practice such a game . 

TT 3-105, lines 14-19 (Baer) . 

25. Ralph Baer's May, 1967 apparatus played chase games, 

pumping games, target shooting games, and, with an overlay, some 

board games. 

TT 3-117, lines 1-8 (Baer). 

II 
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26. By June of 1967 Baer had constructed, tested, and 

2 reduced to practice a device for playing video games. A control box 

3 was attached to the antenna terminals of a television set. This 
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control box included means for generating vertical and horizontal 

synchronization signals, means for generating dots on the screen of 

a television receiver to be manipulated by at least one participant, 

means for generating dots whose motion is non-player controlled 

(automatic), means for detecting coincidence, and means for altering 

a dot in response to coincidence. By this time, Baer's game concept 

had matured into seven distinct games which were demonstrated by 

Baer to his superiors at Sanders on June 15 and 16, 1967. The games 

included a game called "Fox Hunt" where a white spot (hunter) con-

trolled by a player chased a red spot (controlled by another 

player); when the spots touched the red spot would disappear by a 

change in background color. In another game, "Fox & Hounds Chase," 

the player controlled a "red fox" trying to maneuver past three 

spots representing hounds whose movement was controlled by the 

machine. Baer also developed a target shooting game where one 

player attempted to shoot at either a stationary spot, a player-

controlled spot, or a randomly moving spot on the screen. Two o ther 

games developed by Baer were "pumping games" where each player would 

pump a switch as fast as possible to see who could raise the level 

of "water" displayed on the screen. 

TT 3-118, line 18- 3-123, line 2 (Baer); Ex. CD (Summary of Major 
Games); Ex. HD (Baer Disclosure Sheet) at 2, last line. 
II 
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27. Baer's device demonstrated in June, 1967 and his 

patent disclose the use of a delay multivibrator which is used in 

conjunction with horizontal and vertical synchronization signals for 

generating the time delay necessary to create and move spots on a 

television screen. 

Ex. DA (Baer-1 patent); Ex. IU ; TT 8112 p.m. at 128, line 24- 132, 
line 11 (Thacker). 

28. All elements of the June, 1967 demonstrations were 

incorporated into the Baer-1 patent . 

TT 3 - 122, lines 15-22; 3-123, lines 3-5; 4 - 40, lines 8-25; Ex . HD; 
Ex . DA (Baer-1 patent) [note particularly claims 1 , 9, 11 and 25] . 

29. On June 16, 1967 (one o f the days Baer demonstrated 

his apparatus to Sanders' top management) Baer, having reduced his 

concept to practice, wrote, signed and dated his Patent Disclosure 

Sheet. 

Ex. HD (Patent Disclosure Sheet). 

II 

II 

II 

II 
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30. Ralph Baer reduced to practice in June, 1967 a device 

which generated more than two spots. Gene rating more spots than two 

was incidental, i.e., just a matter of adding more generic spot 

generators and coincidence detectors. 

TT 3-124 , line 23- 3- 125 (Baer); Admissions: Ex. JL- 7 (Baer). 

31. By September 12, 1967 Baer completed work on further 

refinements to the June apparatus, culminating the work which encom-

passed everything shown in the Baer-1 patent. 

TT 3-123, line 19 - 3 - 124, line 21. 

32. The Baer-1 patent teaches playing of interactive, 

i . e., two player games. 

TT 6-29, lines 5-15 (Baer); Ex. DA (Baer- 1 patent). 

33. Circuits built by Baer and Harrison in February, 

April, and May of 1967 to produce spots on the screen and detect 

coincidence were used over and over again in succeeding versions of 

II 

II 
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15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

television games, including the Rusch ping-pong game. 

TT 3-117 , line 22 - 3-118 , line 17; TT 3-132, line 22 - 3-133, 
line 2; Admissions: Ex. JL-8 (Baer). 

34. Ralph Baer's apparatus described in the Baer-1 patent 

detected coincidence and then altered the signal representing one of 

the dots . This was accomplished by color change or by having a spot 

disappear . There was, however, no limit to the number of things 

that could happen after coincidence using Baer's concept and appara-

tus because the spot surrogates for anything one wishes to visual i ze 

and therefore can have any attributes the designer chooses. 

TT 3-125, line 8- 3-126, line 1 (Baer}; Admissions: 
(Baer). 

Ex. JL- 7 

35. The Baer-1 patent embodies the concept of automatic 

motion, i . e. having both a player controlled spot and at least one 

machine controlled spot . 

TT 3-119, line 13 - 3-122 , line 12; 3-123, lines 3-5; 4-40, 
lines 8-25 (Baer); Admissions: Ex . JL-6 (Baer}; Ex. DA (Baer-1 
patent , claim 25}; Ex. DU (Seligman argument for Baer-1 reissue) 
at 14; Ex. DX (Seligman argument for Baer-1 reissue) at 5. 
II 

II 
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16 
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20 

21 

22 

23 

24 

25 

26 

36. The Baer-1 patent embodies use of voltage control for 

spot generation. 

Ex. DA (Baer 1 patent, column 1, lines 7-17); TT 3-137, line 24-
3-138, line 23; 3-139, lines 18-25 - 3-140, line 1 (Baer); TT 5-150, 
line 22- 5-151, line 2 (Ribbens). 

37. On January 15, 1968, Baer applied for a patent enti-

tled "Television Gaming and Training Apparatus." The Patent and 

Trademark Office assigned Baer's application Serial No. 697,798. 

The application was eventually issued as U.S. Patent No. 3,728,480. 

When Baer applied for the patent, neither Baer nor Sanders disclosed 

to the Patent Office the existence of the Spiegel patent, Space War, 

Spiegel patent, G.E. / NASA scene generator, Higinbotham tennis game, 

Michigan pool game, Drumheller pool game, and the RCA pool game. 

Moreover, none of this prior art was considered by the patent office 

prior to the issuance of the Baer-1 patent. 

Ex. DB ('798 file wrapper); Ex. DE ('480 file wrapper); Ex. DA 
(Baer-1 patent). 

38. On April 17, 1973, the Baer-1 patent was issued to 

Sanders Associates as assignee of Baer. 

Ex. DA (Baer-1 patent). 
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39. On June 27, 1977, Baer filed an application for 

2 reissue of the Baer-1 patent with the U.S. Patent and Trademark 

3 Office, stating that as the Baer-1 read, it was "partly inoperative 

4 or invalid" because Baer had claimed more than he had a right to 

5 claim in the patent. Baer's "error" was to include claims in the 

6 Baer-1 patent that "appear to be too broad" in light of the inven-

7 tion described by Fritz Spiegel in U.S. Patent 3,135,815. 

8 

9 Ex . DZ (Baer Supplemental Declaration). 

10 

11 

HONARD 
rua 12 

NEMFP0v'SKJ 
40. During the more than 8 years that the Baer-1 reissue 

CAl )Y 13 
RO~ DN 

application has been sought, the Patent Office, on five separate 

& .. .._}( 14 occasions, has rejected various of Sanders Associates' claims, and 
AP,,__C•-

15 Sanders has filed at least five amendments to its application. Baer 

16 has submitted 96 claims which purport to set out the meets and 

17 bounds of his "invention." On April 23, 1982, the Patent Office 

18 Primary Examiner finally rejected substantially all of the submitted 

19 claims. Specifically, 78 of the claims were rejected, primarily 

20 because the teachings of the Spiegel patent and Space War, made the 

21 Baer-1 patent obvious ~o one skilled in the art. The 18 remaining 

22 claims relate primarily to very specific circuitry and to a light 

23 detecting target shooting game unrelated to Activision's video games 

24 here in suit. 

25 

26 Ex. DP ('538 file wrapper). 
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41. In 1982, Baer appealed the Final Rejection of the 

2 Baer-1 reissue application to the U.S. Patent Office Board of 

3 Appeals. The Primary Patent Examiner filed its Answer to Baer's 

4 appeal in October, 1983 . The matter is still pending before the 

5 Patent Board of Appeals. 

6 

7 Ex. DP ('538 file wrapper). 

8 

9 

10 42. On October 25, 1984, Magnavox covenanted that it 

11 

-DIVARD 
would never sue Activision for infringement of the Baer-1 patent or 

rua 12 identical subject matter in any reissue application for Baer-1 , to 
NEME" '""'1\iSKJ 

::A1' 1'{ 13 the extent the claimed subject matter of such reissue applicati on is 
031 ON 

& l1 .J(_ 14 identical to the claimed subject matter of Baer-1. In exchange f or 

15 this covenant Activision dismissed its counter-claim for declaratory 

16 judgment that Baer-1 is invalid and not infringed. Magnavox' cove -

17 nant not to sue on the Baer-1 patent is essentially an admission by 

18 Magnavox that it could not prevail in a court o f law on the issues 

19 of the validity and/o r infringement of the Baer-1 patent. 

20 

21 Ex. FO. 

22 

23 

24 b . 

25 

26 43. 

William Rusch Assigned To Work 
For Baer . 

William Rusch, an engineer at Sanders Associates, 
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began w0rk on the Sanders' video game effort between September 25 

2 and September 29, 1967. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

:-GVARD 
RJa 12 

NEMf" '"'vSKJ 
CAl' IY 13 
(()() ON 

& tnL.K. 1 4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

TT 3-126, lines 2-15; 3-128, line 9 (Baer); Ex . CF (Rusch Notebook) 
at 95. 

44. Rusch first clearly conceived the ideas embodied in 

the Rusch-2 patent beginning on or about October 12, 1967, and work 

on these ideas began in the latter part of October, 1967. 

Ex. CJ (Rusch Disclosure Sheet) at 1 (#5); Ex. HT (Rusch First 
Progress Report); Harrison Dep. (3 / 24/76, Bally) at 42-43. 

45. Although William Rusch was officed with the Sanders 

TV Game Unit prior to September 25, 1967 he was not, prior to that 

date working on television games. Rather he was, with occasional 

help from Harrison, working on a music (guitar string) project and 

was still assigned to another corporate director. 

TT 3-127, lines 1-23 (Baer). 

46. Before Rusch began any work on Sanders Associates' 

26 video game project, Rusch became thoroughly familiar with all of 
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Baer's and Harrison's ideas, designs, circuits and working models, 

2 including the entirety of what became the Baer-1 patent. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

TT 3-131, lines 6 -16 (Baer). 

47. Rusch's work was only an attempted "improvement" to 

that completed ear1ier by Baer. 

TT 3-131, lines 17-25 (Baer); Admissions: Ex. JL-5 (Seligman Supp. 
Amendment to Response to Opposer's 2nd Paper). 

48. Rusch undertook the task of improving Baer's video 

game as reflected in the Baer-1 patent and the schematics and draw-

ing which relate to it. Specifically, Rusch sought to make improve-

ments, as follows: 

(1) Replacement of Baer's "digital" approach with an 

analogue method of spot generation; 

(2) Generation of spots of different shape, ~' round; 

(3) Introduction of bounce for ball and paddle games. 

Of the three above, the only one advanced by Plaintiffs as relevant 

in this action is the introduction of the bounce feature. 

Ex. HD (Baer Disclosure Sheet); Ex. HT (Rusch First Report); Ex. HU 
(Status Report); Ex. HV (Sanders Stop Order); Ex. HW (Rusch Final 
II 
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15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Report). 

49 . In his Final Report signed in July, 1968 William 

Rusch in his "conclusion'' distinguishes his analog approach from 

Baer's "digital" approach and concludes that his analog approach is 

superior . Rusch was attempting an improvement which, by his own 

definition, excluded using digital technology. 

Ex . HW (Rusch Final Report at 5). 

SO. Rusch completed and tested his first video game 

apparatus on October 26, 1967, 14 days after his first conception. 

Ex. CJ (Rusch Disclosure Sheet) at 1 (#6) ; Ex. HU (Status Report). 

51. Rusch finished all work on the Rusch-2 patent, i . e., 

he reduced the conception embodied in the Rusch-2 to practic e by 

January, 1968. He submitted his patent disclosure sheet to Sanders 

on February 2, 1968. 

Ex. CJ (Rusch Disclosure Sheet) at 1; Ex. HV (Sanders Stop Order) . 

II 

II 
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52. Rusch used a flip-flop to cause reversal of motion . 

2 A flip-flop circuit, such as the one used by Rusch in the Rusch-2 

3 patent, is a simple circuit which could automatically change volt-

4 age. No specific flip-flop was even set out in the schematics of 

5 the Rusch-2 patent. Flip-flop circuits substantially identical to 

6 the one used by Rusch were well known at least as early as 1960, and 

7 in fact appear in an electrical engineering textbook as early as 

8 1960 and in a standard dictionary in 1968. 

9 

10 Judicial Notice: Ex. M; Ex . GY (textbook). 

11 

Olv'ARD 
~CE 12 

NJ:MEP -· 'SKI 
:M { 13 

. ..JBE J N 
53. Sawtooth wave forms, such as the one drawn in the 

& FI\LK. 14 Rusch-2 patent, were well known in connection with generating sym-
o~CorpoonrhOft 

15 bols on a television screen. Every television set uses a sawtooth 

16 wave to generate the picture on the screen and thus the use of a 

17 sawtooth wave to control spots on a screen is inherent from the 

18 nature of television itself. 

19 

20 TT 5-7, lines 11-13 .. 

21 

22 

23 54. The Rusch-2 patent describes a set of simple elec-

24 tronic analog circuits which are soldered together ("hard-wired"). 

25 The Rusch-2 patent discloses a box which could be used only to play 

26 a discrete number of games whose circuits were either built into the 
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box or could be reconfigured in a limited fashion by use of a 

2 plug-in board. 

3 

4 Ex . DF (Rusch-2 patent); TT 7-121, line 9 - .7-122, line 2 (Thacker). 

5 

6 

7 55. On May 27, 1969, Rusch applied for a patent entitled 

8 "Television Gaming Apparatus." The Rusch patent application tracked 

9 almost word per word much of the specification and claim language 

10 found in the then pending Baer-1 application. The Patent and Trade-

11 mark Office assigned Rusch's application Serial No. 828,154 : The 

RJCE 12 application was eventually issued as U.S. Patent No. 3,659,284 and 
NEMEFrv3Kl 

:M ( 13 
JBE :JN 

& b ,._1._ 14 

15 

16 

17 

18 

later reissued as U.S. Patent Re. No. 28,507. The Higinbotham 

tennis game, Spiegel patent, Space War, G. E .INASA scene generator, 

Michigan pool game, Drumheller pool game, and the RCA pool game were 

not disclosed to nor considered by the Patent Office prior to the 

issuance of U.S. Patent No. 3,659,284. Baer's pending application 

for what was to become the Baer-1 patent was not cited to the Patent 

19 Office as prior art, but only cross-referenced as a related applica-

20 tion. The Patent Office examiner did not consider the impact of the 

21 

22 

23 

24 

25 

26 

Baer-1 patent on the validity of U.S. Patent No. 3,659,284. The art 

not considered by the Patent Office was more pertinent than that 

II 

I I 

II 

II 
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which it did consider. 

2 

3 Ex. CS ('284 file wrapper); Ex. CR ( 1 284 patent); Exs. CT, CU, CV, 
CW (excerpts from '284 file wrapper); Ex. DB ('798 file wrapper). 

4 

5 

6 

7 56. On April 25, 1972, the Rusch-2 patent was issued to 

8 Sanders Associates as assignee of Rusch. 

9 

10 Ex. CR ('284 patent). 

11 

12 

13 57. On April 25, 1974, Rusch filed an application for 

14 reissue of the Rusch-2 patent with the U.S. Patent and Trademark 

15 Office. Pursuant to the terms of 35 U.S.C. §251, a patent holder 

16 may file an application for reissue when the patent is "deemed 

17 wholly or partly inoperative or invalid, by reason of a defective 

18 specification or drawing, or by reason of the patentee claiming more 

19 or less than he had a right to claim in the patent. II The 

20 Higinbotham tennis game, Spiegel patent, Space War, G.E. I NASA scene 

21 generator, Michigan pool game, Drumheller pool game, and the RCA 

22 pool game were not disclosed to nor considered by the Patent Office 

23 prior to there-issuance of the '284 patent as U.S. Patent Re. 

24 28,507 . The Baer-1 patent was not cited to nor considered by the 

25 patent office as prior art, but only cross-referenced as a related 

26 I I 
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patent. The art not considered by the Patent Office was more perti-

2 nent that that which it did consider. 

3 

4 Ex. DG ('507 file wrapper); Exs. DH, DI (excerpts from '507 file 
wrapper). 

5 

6 

7 

8 58. Rusch's application for reissue of the '284 patent 

9 stated that as the patent then read, it was "partly inoperative by 

10 reason of a defective specification . " Sand.ers Associates sought to 

11 have the patent reissued to cover displays on all cathode ray tubes, 

RICE 12 so that it would cover coin-operated video games in arcades. This 
NEMERrtv'SKJ 
-m 1 13 

JBE )N 
was the sole reason reissue was sought. To this end, claims 60 

& L ..... 14 through 64 were added to the patent that was reissued as the Rusch-2 

15 patent . Nothing in the reissue application changes or addresses the 

16 definition of "imparting a distinct motion . " 

17 

18 Ex . DI (excerpt from '507 file wrapper) . 

19 

20 

21 59. The Rusch-2 reissue application was allowed by the 

22 Commissioner. Rusch surrendered the '284 patent. The reissue was 

23 issued on August 5, 1975, and was given the number U.S. Patent Re. 

24 281 507 • 

25 

26 Ex. DF (Rusch-2 patent). 
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c. The Baer-Rusch-Harrison Patent. 

2 60. On August 21, 1969, Baer, Rusch and Harrison together 

3 applied for a patent entitled "Television Gaming Apparatus and 

4 Method." The Patent and Trademark Office assigned this application 

5 Serial No. 851,865. The application was eventually issued as U.S. 

6 Patent Number 3,659,285 (the "BRH-3 11 patent). This patent purports 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

to describe circuitry for playing games on a television display by 

generating dots, getting the hitting dot(s) to move and "hit" the 

hit dot(s), detecting coincidence of the dots, and "imparting a 

distinct motion" or "altering the motion upon coincidence" of the 

hit dot(s). The BRH-3 patent disclosed and claimed digital circuits 

for generating spots on the screen, i.e . , spot generators. The 

BRH-3 patent disclosed circuitry which could generate screen-width 

walls off of which spots could bounce. The Higinbotham tennis game, 

Spiegel patent, Space War, NASA scene generator, Michigan pool game, 

Drumheller pool game, and the RCA pool game were not disclosed to 

nor considered by the Patent Office prior to the issuance of the 

BRH-3 patent. Baer's pending application for what was to become the 

'480 or Baer-1 patent was not cited to the Patent Office as prior 

art, but only cross-referenced as a related application. The Patent 

Office examiner did not consider the impact of the Baer-1 patent on 

the validity of the BRH-3. 

Ex. CX (BRH-3 patent); Ex. CY ('285 file wrapper). 

II 

II 
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61. On April 25 , 1972 , the BRH-3 patent was issued to 

2 Sanders Associates as assignee of Baer, Harrison and Rusch. 

3 

4 Ex. CX ('285 patent). 

5 

6 

7 62. On April 25, 1974, Baer, Harrison and Rusch filed an 

8 application for reissue of the BRH-3 patent with the U.S. Patent and 

9 Trademark Office. Baer, Rusch and Harrison gave the same reasons 

10 for seeking reissue of the BRH-3 patent that Rusch gave in seeking 

11 reissue of the '284 patent . The BRH-3 reissue application was 
ONARD 

~CE 12 allowed by the Commissioner. The reissue patent was issued on 
NEMERnvSKI 

' "" ' ( 13 ~' October 28, 1975, and was given the number U.S. Patent Re. 28,598 
JBE )N 

& I. . .:. 14 (the "BRH-3" patent). The Patent Office examiner did not consider 

15 the impact of the Baer-1 patent on the validity of the '598 patent. 

16 The Higinbotham tennis game, Spiegel patent, Space War, G.E. / NASA 

17 scene generator, Michigan pool game, Drumheller pool game, and t h e 

18 RCA pool game were not disclosed to nor considered by the Patent 

19 Office prior to the issuance of the BRH-3 patent as U. S. Patent Re . 

20 28,598. 

21 

22 Ex . DK ( 1 598 patent); Ex. DL ('598 file wrapper). 

23 

24 63. The relevant claims of the BRH-3 patent alleged to be 

25 infringed in Magnavox v. Chicago Dynamics Industries, 201 U.S.P.Q . 

26 25 (N.D . Ill. 1977) were found by the court to be invalid by reason 
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of anticipation or obviousness in light of the Rusch-2 patent . 

2 

3 Judicial Notice: Ex. C. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

d. 

64. 

The Baer-1 Patent Is Prior Art 
With Respect To The Rusch- 2 Patent. 

The Rusch- 2 patent in the "Background of Inventi on" 

section, at col. 1, lines 46- 51, specifically refers to the Baer-1 

patent. This reference is, in accordance with patent office proce-

dures, an admission that both the claims and the entire disclo su re 

of the Baer-1 are prior art with respect to Rusch- 2. 

Admissions: Ex. JL-3 at 1288-89 (Professor Kayton). 

65. Ralph Baer conceiv ed and reduced to practice his 

apparatus described in the Baer-1 patent before William Rusch c o n -

ceived of or reduced to practice his apparatus described in the 

Rusch- 2 patent. This was specifically conceded by Sanders' attorney 

during the Baer- 1 reissue proceedings. The Baer-1 patent is prior 

art with respect to the Rusch-2 patent. 

Admissions: Ex . JL- 5 (Seligman); see also Findings of Fact 18- 53. 

II 
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3 

4 

c. Rusch-2 Is Obvious In Light Of 
The Non-Computer Prior Art . 

a. Scope Of The Prior Art. 

66. From the late 1960's through the present Sanders 

5 Associates has been a major defense contractor v ery involved in 

6 providing a variety of systems for the military . As part of thi s 

7 work, Sanders provided displays for military use. Ralph Baer was 

8 aware of that throughout the development period. 

9 

10 TT 4-27, lines 11-20 (Baer). 

11 

~CE 12 
NEMEROVSKJ 

,.....AN I 

:)BE ) N 
& I 

A Pr-o--- Co170,.,.,. 

13 67. Sanders Associates did work during the 1960's on t he 

14 Saturn Fiv e launch c ontrol system for NASA. Ralph Baer was aware o f 

15 that throughout the dev elopment period. 

16 

17 TT 4-2 7 , lines 20-24 (Baer). 

18 

19 

20 68. Ralph Baer was aware throughout the development 

21 period that video simulation techniques were employed by the mili-

22 tary and NASA to train personnel , including training for radar , 

23 sonar, weapons systems, and space s ystems . 

24 

25 TT 4-27, line 25- 4-28, lines 1-9 (Baer). 

26 // 
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69. Both the Baer-1 and Rusch- 2 patents were specifically 

2 developed for military, scientific, and educational use as well as 

3 for amusement. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

TT 3-123, lines 13 - 18 (Baer); Etlinger Dep. (41 61 76, Bally) at 38, 
39; Ex. DF (Rusch-2 patent), column 1, lines 27 - 28; Ex. DA (Baer-1 
patent), column 1, lines 22 - 25, 45-48, 55 - 58; Ex. HD (Baer Disclo­
sure Sheet) at 1, ~7; Ex. HW (August 1968 Rusch Final Report) at 1, 
5. 

70. The United States Patent Office sorts the patent 

applications it receives into subject matter groupings called "art 

units". Since it is impossible to compartmentalize the breadth of 

subjects which are potentially patentable, the Patent Office art 

units cross- reference related classes. The classes which are con-

cerned with amusement games such as video games cross- reference 

educational and training devices which include flight trainers and 

simulators. 

Judicial Notice: Ex. J. 

71. The scope of the art relevant to the validity of 

Rusch-2 is the use of cathode ray tube displays to play games, the 

use of cathode ray tube displays to simulate and train, and the 

television sciences, i.e., the electronics of generating pictures 

II 
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composed of myriad dots for the enjoyment of viewers. 

2 

3 See Findings of Fact 66-70; TT 81 12 p.m. at 142, lines 3-13 
(Thacker). 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

b. Skill In The Art. 

72. A hypothetical person of ordinary skill in the art in 

the Fall of 1968 would be a person with a college degree in elec-

trical engineering, or the practical equivalent, and at least two 

years experience in electrical engineering and television electron-

ics (hereafter referred to as "a skilled person"). 

TT 3-30, line 22 - 3-21, line 18 (Baer); TT 8112 p.m. at 122, line 
12-123, line 8 (Higinbotham); Harrison Dep. (31 161 76, Bally) at 7, 
line 39 - 11, Q. 74; 40-41, Q. 261; see Findings of Fact 18, 20, 71. 

c. The Relevant Claims Of The 
Rusch-2 Patent Are Obvious. 

73. A skilled person having knowledge of the Higinbotham 

tennis game and the Baer-1 or the Spiegel patent, would have found 

it obvious to make a structure corresponding to that disclosed in 

the relevant claims of the Rusch-2 patent. 

See Findings of Fact 11-72; TT 81 12 p.m. at 122, line 5-123, line 8 
25 (Higinbotham); TT 81 12 p.m. at 142, line 14-143, line 20; 144, line 

25-145, line 6 (Thacker). 
26 II 
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74. The relevant claims of the Rusch-2 patent are invalid 

2 under 35 U.S.C. 103 as obvious over Spiegel in view of Higinbotham. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

See Findings of Fact 11-73 . TT 81 12 p.m. at 122, line 5-123, line 8 
(Higinbotham); TT 8/ 12 p.m. at 142, line 14-143, line 20 (Thacker). 

75. The relevant claims of the Rusch-2 patent are invalid 

under 35 U.S.C. 103 as obvious over Baer-1 in view of Higinbotham. 

See Findings of Fact 11-73; TT 81 12 p.m. at 144, line 25-145, line 6 
(Thacker). 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 
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D. The Computer Prior Art. 

a. Space War. 

76. In 1961-1962, a computer program for the game called 

"Space War" was written by Stephen Russell and Allen Kotok at the 

Massachusetts Institute of Technology. Russell was employed by and 

Kotok was a student at MIT at the time. A Space War program was 

typically embodied in a paper tape which was read by the computer 

and stored in its memory. The Space War program, similar to soft-

ware created by Activision designers, contained the instructions for 

play of the game . 

TT 4-49, line 21 - 4 -50 , line 15 (Russell); Ex. Q. 

77. Space War was played by two persons, each of whom 

controlled his or her own spaceship which was shown on a cathode ray 

tube display. The view on the screen was that of outer space; there 

was a sun in the center and a moving star field surrounding it i n 

the background. The object of the game was for each player to 

destroy the other's spaceship by firing torpedos, before his or her 

own spaceship was destroyed. The visible torpedo would be launched 

in the direction the spaceship was pointing. When a player piloted 

a spaces!dp, the spaceship would move in a realistic fashion. 

torpedo or spaceship hit the other player's spaceship, the hit 

II 

II 
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spaceship would explode. 

TT 4-52, line 8 - 4-57, line 9 (Russell); Exs. H, I. 

78. Stephen Russell prepared a modified version of the 

computer program for Space War in which, at least as early as 1964, 

if a spaceship or torpedo hit the edge of the screen, it would 

bounce off the edge, and rebound in a realistic fashion. People who 

played Space War could change selected variables in the computer 

program to change the play of the game . For example~ players 

could choose one version where if a spaceship hit the sun, the 

spaceship would stop and explode . 

TT 4-59, line 9 - 4-61, line 4 (Russell); TT 8 / 13 a.m. at 166, 
line 10- 170, line 6 (Thacker); Stip. 2. 

79. Space War received substantial publicity and achieved 

substantial popularity during the 1960's. It was promoted in demon-

strations and open houses around the United States by the Digital 

Equipment Corporation (DEC), the manufacturer of the computer for 

which the program was written. Space War was played on college 

campuses from Cambridge to Palo Alto. Space War was played at 

Sanders Associates by its employees at least as early as February 

1968. Space War is prior art with respect to the Baer-1 and Rusch-2 

patents under 35 U.S.C. §102(b) because of this extensive public 
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use. Space War is prior art with respect to the Baer-1 and Rusch-2 

2 patents under 35 U.S.C. §l02(b) because it was described in a 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 
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19 

20 

21 
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23 

24 

25 
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printed publication more than one year prior to the applications for 

those patents. 

TT 4-62, line 15 - 4-63, line 24; 4-68, line 24 - 4-70, line 22 
(Russell); Exs. H, I, HA; Green Dep. (4/ 26/ 76, CDI) at 3, 7, 13-15, 
24-26. 

b. The G.E. / NASA Scene Generator. 

80. In 1964, the Na_tional Aeronautics and Space Adrninis-

tration (NASA) purchased a system from the General Electric Co. 

(G.E . ) which used a stored program digital computer to generate 

moveable images on raster scan television screens ("the G.E. / NASA 

scene generator") (Ex. CF at I-1) The 1964 G.E. / NASA scene genera-

tor displayed an infinite ground plane surface textured with four 

patterns and a rendezvous surface. Motion was imparted by varying 

the inputs to the computer through a hand controller like a 

joystick. 

Lawrence Dep. (5/ 23/ 80, Activision) at 19-21; Ex. BE (Manual for 
1964 System) at II -3,15 ; Ex. BL (photo of ground plane); Ex. BK 
(Smith personal log). 

81. The 1964 G.E. / NASA scene generator was used to 

simulate lunar landings and orbital docking or rendezvous maneuvers. 
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The scene generator received commands from the pilot and caused the 

2 pilot's instruments to indicate that he was indeed falling towards 

3 the moon. The pilot used his hand controls so that he could see the 

4 landing surface. The pilot would fly the space-craft down to the 

5 lunar surface until he touched down at which point the computer 

6 detected the coincidence. 

7 

• 
8 Lawrence Dep. (5 / 23/ 84, Activision) at 68-71. 

9 

10 

11 82. In the 1964 orbital docking or rendezvous simulation, 

~CE 12 the pilot would see the rendezvous surface , floating in space like a 
t-rc:MEr . 'SKJ 

' A!o.. J 13 
J ~ ' ' piece of paper. The object of the exercise was for the pilot to 

,-.:JBf. JN 
&F~LK 14 maneuver his space-craft so that it contacted the rendezvous surface 

15 within certain speed and angle criteria at which point the computer 

16 detected coincidence. 

17 

18 Lawrence Dep. (5/ 23/ 84, Activision) at 71-75 . 

19 

20 

21 83 . The 1964 G.E. / NASA scene generator is prior art with 

22 respect to the Baer-1 and Rusch-2 patent under 35 U.S.C. §102(b) 

23 because it was sold by G.E. to NASA more than one year before either 

24 patent was applied for. The 1964 G.E. / NASA scene generator is prior 

25 art with respect to the Baer-1 and Rusch-2 under 35 U.S.C. §102(b) 

26 because it was publicly demonstrated and used by one other than the 
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designer thereof(~, G.E.) more than one year before either 

patent was applied for. 

See Findings of Fact 80-82; Ex. BK (Smith personal log); see also 
designated Smith Dep. excerpts. 

84. In 1967, NASA purchased from General Electric further 

equipment and computer programs for the G.E. / NASA scene generator, 

which allowed the generation of moveable three-dimensional objects 

on a television screen. The 1967 G.E. / NASA scene generator was used 

to simulate the lunar excursion module landing on the moon, · a ren-

dezvous in outer space in which the lunar excursion module docks 

with the command module, a tank game, an aircraft carrier and air-

port landings. The programs for the G.E. / NASA scene generator, 

similar to those written by Activision game designers, contained the 

instructions for play of the simulations and the tank game. 

Lawrence Dep. (5/28/84, Activision) at 77-78, 81-83; 5/ 24/ 84 at 
14-17; Exs. BF, BG (Manuals for 1967 System}; Ex. BI (History of 
NASA- ESG [pp.1 & 2 of block diagram]}; Ex. BJ (article by Rougelot}; 
Exs. BS, BU, BV, BW, BX, BY (NASA footage}; TT 8/ 13 a.m. at 170, 
line 17- 172, line 8 (Thacker). 

85. In the docking simulation, the view on the user's 

television set was of the command spaceship the user was to dock 

with in outerspace. The engineer or astronaut controlling the lunar 
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excursion module used a device simi l ar to a j oystick to maneuv er t he 

2 lunar module until it docked successfully with command ship. The 

3 simulation was programmed to prov ide , upon docking , a transfer of 

4 momentum from the lunar module to the command ship, although the 

5 resulting motion was slight inasmuch as significant motion c ou ld 

6 only result from velocities which would cause the ships to crash. 

7 Once the ships were docked they moved together. NASA personnel 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

monitored the simulation in a control room. The view on their 

screen was the command spaceship, the lunar module controlled by the 

user, and outerspace in the background . NASA personnel could see on 

their television set when the docking maneuver was successfully 

completed and the two spaceships coincided. 

Ex . BO (photo); Lawrence Dep. (51 24/ 84, Ac tiv ision) at 36-37, 46- 54. 

86 . In the lunar landing simulation, the goal of the 

exercise was to realistically simulate the landing of the lunar 

excursion module (LEM) on a lunar surface dotted with craters and 

mountains. In the actual moon landing t h e sun was behind the p ilot 

who used the shadow of his LEM to determine the distance to the 

lunar surface . As the LEM descended, its shadow would grow larger 

and move closer, until finally the landing pad of the LEM touched 

the shadow. This mov ement of the shadow was realistically simulat ed 

I I 

II 
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by the 1~67 G. E. I NASA scene generator. 

2 

3 Lawrence Dep. (51 24184, Activision) at 55-57; Ex. BP (photo of 
ground plane); Exs. BR, BZ (NASA footage). 

4 

5 

6 

7 87. The lunar excursion module pilot's view during a 

8 lunar landing simulation included the lunar landscape with craters 

9 and mountains, a shadow which followed the LEM's movement, and the 

10 LEM's footpad whose contact with the shadow signalled a successful 

11 landing. The computer in charge of the simulation detected ·when a 

12 successful landing had been made and stopped the movement on the 

13 screen . 

14 

15 Lawrence Dep. (51 241 84, Activision) at 57-64. 

16 

17 

18 88. In the tank game, the view on the television set was 

19 a battlefield seen from the perspective of an airplane. The 

20 player-controlled airplane fired bullets at a moving tank . The NASA 

21 computer controlled movement of the tank. The object of the gace 

22 was for the bullets to hit the moving tanks on the screen. In the 

23 tank game, coincidence was ascertained between the bullets and the 

24 tank. Upon coincidence, depending upon the number of bullets that 

25 hit the tank, the tank would change shape and the "explosion" would 

26 II 
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grow in size in proportion to the size of the hits. 

2 

3 Lawrence Dep. (5 / 24/ 84, Activision) at 23 - 76; Exs. BM, BN (pho tos) ; 
Exs. BR, BT (NASA footage). 

4 

5 

6 

7 89. In the aircraft carrier landing simulation, the view 

8 on the screen was an aircraft carrier from the perspective of a 

9 pilot in an airplane. The pilot controlling the airplane, using a 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

device similar to a joystick, landed the airplane on the deck of the 

carrier. The simulator detected coincidence between the airplane 

and the aircraft carrier and stopped the airplane's movement. In 

the airport landing simulation, the view on the screen was an air-

port from the perspective of a pilot in an airplane . The pilot 

controlling the airplane, using a device similar to a joystick, 

landed the airplane on the runway . The simulator detected coinci-

dence between the airplane and the ground and stopped the airplane. 

Lawrence Dep. (5/ 24/ 84, Activision) at 19- 23; Smith Dep. (5/ 29/ 84 , 
Activision) at 48-51; Ex. BR (NASA footage). 

90. The 1967 G.E. / NASA scene generator is prior art wi t h 

respect to the Rusch- 2 patent under 35 U.S.C. 102(b) because it wa s 

described in a printed publication more than one year before Rusch's 

patent application was filed. The 1967 G.E. / NASA scene generator is 
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prior art with respect to the Rusch-2 patent under 35 U.S.C. 102(b) 

2 because it was publicly demonstrated, and thus publicly known, more 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 
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19 
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21 
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than one year before Rusch filed his patent application. The 1967 

G.E. / NASA scene generator is prior art with respect to the Rusch-2 

patent under 35 U.S.C. §102(b) because it was sold by G. E. to NASA 

and used by NASA more than one year before the Rusch-2 patent was 

applied for. 

Ex. BH (1967 article from Electronic Engineer); Ex. BQ (photo and 
advertising material); Ex. BK (Smith personal log); see Findings of 
Fact 84-89. 

c. Michigan Pool Game. 

91. In 1954 a computer program was written at the Univer-

sity of Michigan which allowed a game of pool to be played on a 

cathode ray tube display ("Michigan pool game"). The program, 

similar to computer software created by Activision designers, con-

tained instructions for the play of the game. The program was 

stored in a digital computer, called the MIDSAC computer. The 

Michigan pool game was an interactive game playec by two persons. 

The view on the display screen was that of a pool table, seen from 

the top down: there was a circular figure representing a cue ball at 

one end of the display, and 15 "balls" in a triangular "rack" at the 

other. When any ball hit a "pocket," the ball disappeared. When 

the cue ball hit an object ball, a transfer of momentum would occur 
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and the balls would move in a direction and with a speed dictated by 

the laws of physics. When any ball hit the side of the pool table, 

the ball would bounce off in a realistic fashion. In Michigan pool, 

distinct motion was imparted by a hitting spot or player-controlled 

spot (cue ball) to the hit spot or computer-control led spot (other 

balls). 

Brown Dep. (6/ 25/76, CD!) at 12-13, 42, 46-55, 79-83; Ex. C; TT 8/13 
a .m. at 157, line 15- 160, line 18 (Thacker). 

92. The Michigan pool game is prior art with respect to 

the Baer-1 and Rusch-2 patents under 35 U. S . C. §102(b) because it 

was described in a publication printed in October, 1954 in this 

country and because the Michigan pool game was publicly demonstrated 

more than one year before either the Baer-1 or Rusch-2 patents were 

applied for. 

Exs. A, B; Brown Dep. (6/ 25/76, CDI) at 36-39, 93 -102. 

d. Drumheller Pool Game . 

93. In early 1966 John Drumheller wrote a computer pro-

gram for a pool game to be played on a cathode ray tube display 

("Drumheller pool game"). The Drumheller pool game was similar in 

appearance to the Michigan pool game . In Drumheller's version, the 
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player controlled the cue stick, and the motion imparted to the cue 

2 ball, when hit by the cue stick, was proportional to the velocity 

3 with which the cue stick was moved. When the cue ball hit an object 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

ball, a computer determined velocity, dictated by the law of phys-

ics, would be imparted to the computer- controlled object ball. 

Balls bounced off the side of the pool table in a realistic fashion. 

In 1967 Patrick Mullarky and Drumheller collaborated to produce a 

similar pool game for demonstration at the Spring 1967 Joint 

Computer Conference. 

Drumheller Dep. (5/ 31/ 84, Activision} at 15-21, 23-25; Mullarky Dep . 
(5/ 27/ 76, CDI} at 6-11; Ex. CB (pool source listing}; TT 8/ 13 a.m . 
at 160, line 19- 161, line 24 (Thacker} . 

94. In San Francisco, California at the Fall 1966 Joint 

Computer Conference sponsored by the American Federation of Informa-

tion Processing Societies and the Association of Computing 

Machineries, the Drumheller pool game was publicly demonstrated and 

19 played. ("Drumheller pool game"}. Because of this public use the 

20 Drumheller pool game· is prior art with respect to the' 507 patent. 

21 

22 Drumheller Dep . (5 / 31/ 84, Activision} at 33 -3 7. 

23 

24 

25 e. RCA Pool Game. 

26 95. In the mid-1960's employees at RCA's David Sarnoff 
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Research Center wrote a computer program for a game of pool ("RCA 

2 pool") . The program, similar to computer software written by Acti-

3 vision designers, contained instructions which implemented the game 

4 to be played. The cue ball was made from a myriad of small dots 

5 which formed a circle. When the player touched a light pen to any 
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one of the dots, the cue ball would move as if struck by a cue stick 

at that point. When the cue ball hit any of the numbered object 

balls, the cue ball's velocity would be transferred to the hit ball 

in accordance with the laws of physics . Balls bounced off the sides 

of the table in a realistic fashion and when a ball entered a pocket 

it disappeared. 

TT 81 13 a.m . at 162, line 16-163 line 20 (Thacker); Lechner Dep. 
(101 281 76 , CDI) at 66, 67; Cooke Dep. (101 271 76, CDI) at 39-41. 

96. From September 28 through October 1, 1967, RCA held 

an open house for the 25th anniversary of the David Sarnoff Research 

Center in Princeton, New Jersey. The RCA pool game was demonstrated 

to and played by visitors at the open house. Because of this public 

use, the RCA pool game is prior art with respect to the '507 patent. 

Teger Dep. (101 271 76, CDI) at 145-185, 190-194; Exs. CG, CH, CI, CK, 
CL; TT 81 13 a.m. at 162, line 16- 164, line 24 (Thacker) . 
II 

II 

II 
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E. Rusch-2 Is Obvious In Light Of The 
Computer Prior Art. 

a. Scope Of The Prior Art: 
Computer Related. 

97. To the extent plaintiffs seek by this suit to expand 

the scope of the Rusch-2 patent to include computer generated graph-

ics, such as those generated by the combination of the Atari Video 

Computer System and Activision software, the art relevant to the 

validity of the Rusch-2 patent further includes, in addition to that 

set out in previous findings, the use of computers and computer 

programs to generate dots or other symbols or graphics on the screen 

of cathode ray tube displays. 

TT 8 / 12 p.m. at 142, lines 3-13 (Thacker) . 

b. Skill In The Art: Computer Related. 

98. A hypothetical person of ordinary skill in the art in 

the Fall of 1968 would be a person possessed of the skills of a 

"skilled person," as previously defined, and--to the extent plain-

tiffs seek by this suit to expand the scope of the Rusch-2 patent to 

include computer generated graphics--experienced at computer pro-

gramming and computer graphics (hereinafter "a skilled computer 

person"). 

TT 4-44, line 23 - 4-47, line 1 (Russell); TT 8/ 12 p.m. at 84, line 
7-86, line 26 (Nielsen); see also deposition excerpts of Smith, 
Lawrence, Teger, Lechner, Cooke, Brown and Drumheller. 
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c . The Relevant Claims Of The 
Rusch-2 Patent Are Obvious. 

99. A skilled computer person having knowledge of the 

Baer-1 or the Spiegel patent and Space War, the G.E. / NASA scene 

generator, and/ or Michigan pool, Drumheller pool, or RCA pool would 

have found it obvious to make a computer-based structure correspond-

ing to that disclosed in the relevant claims of the Rusch-2 patent. 

TT 8/ 13 a.m. at 173, lines 14-26 (Thacker); see also Findings of 
Fact 76-98. 

100. To the extent that the relevant claims of Rusch- 2 

were to be read to reach the Atari / Activision combination, those 

claims are invalid under 35 U.S.C. 103 as obvious over Baer-1 in 

view of G.E. / NASA , Michigan pool, RCA pool, Space War, and/ or 

Drumheller pool. 

TT 8/ 13 a.m. at 173, lines 14-26 (Thacker); see also Findings of 
Fact 76-99. 

101. To the extent that the relevant claims of Rusch- 2 

were to be read to reach the Atari / Activision combination, those 

claims are invalid under 35 U.S.C. 103 as obvious over Spiegel in 

view of G.E. / NASA, Michigan pool, RCA pool, Space War, and/ or 

II 
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Drumheller pool. 

2 

3 TT 8113 a.m. at 173, lines 14-26 (Thacker); see also Findings of 
Fact 76 - 99. 

4 

5 II 
6 II 
7 II 
8 II 
9 II 

10 II 
11 II 
12 II 
13 II 
14 II 
15 II 
16 II 
17 II 
18 II 
19 II 
20 II 
21 II 
22 II 
23 II 
24 II 
25 II 
26 II 
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F. The Secondary Considerations Do Not 
Render The Rusch-2 Nonob v ious . 

a. 

102 . 

No Commercial Success--Odyssey; 
No Nexus Of Rusch-2 To Odyssey. 

For the four years between J anuary , 1968 and J anuary, 

5 1972 Sanders tried without success to se l l or license the circui t s 

6 described in the Baer-1, Rusch-2 and BRH-3 patents. 

7 

8 Ex. CQ (list of companies solicited). 

9 

10 

11 103 . In 1972, Magnavox manufactured and sold a game mar-

12 keted in the United States under the trademark "Odyssey." This 

13 game, the Model ITL200 "Odyssey," was a battery-operated unit which 

14 generated signals, producing images on a television screen. Because 

15 the Odyssey game unit had very limited capacity to play differen t 

16 games, the game unit came with transparent plastic ov erlays with 

17 different backgrounds printed on each, whi c h t h e user would tape to 

18 the face of the telev ision screen depending u p on which game was to 

19 be played. 

20 

21 Exs. HX, HY. 

22 

23 

24 104. The circuitry Rusch developed for playing v ideo games 

25 has never been used in any commercial product . Rusch's sawtooth 

26 wave/ diode slicer circuitry was not used in the ITL200. Ralph Baer 
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didn't like Rusch's circuitry and abandoned it in favor of his 

2 digital approach, embodied in the Baer-1 and BRH-3 patents. The 

3 Rusch-2 circuitry was unstable with respect to time, temperature and 

4 voltage, and was deemed by Baer to be too expensive to be used in a 

5 commercial product . 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

TT 4-19 lines 8-10 (Baer); Ex. JL-1 (Anderson's Opening Statement, 
CDI); Plaintiffs' Pre-Trial Memorandum at 5 (Rusch's circuits "had 
little commercial impact in the industry"). 

105. Rusch did not participate in any demonstration of 

Sanders' video game work; he was present but "wasn't very helpful" 

at the earliest such demonstration. By March 1 , 1968, Rusch was no 

longer working on Sanders' video game dev elopment effort, and has 

been entirely out of the picture since then. Rusch is still 

employed by Sanders as an engineer, although he was not called to 

testify at trial by Magnavox. 

TT 3-141, lines 19-25; 3-142, lines 9-20; 3-144, lines 9-22. 

106. The first Magnavox Odyssey produced, the ITL200, was 
/ 

licensed by Sanders und~r the BRH-3 patent, as well as others. The 

schematics Sanders supplied Magnavox in support of their patent 

license agreement included player and ball symbol generators, pri-

mary and secondary flip-flops, wall generators and other associated 
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circuitry. These schematics were identical to those of the BRH-3 

2 patent. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Ex. CP {Magnavox license support schematics); Ex. DK {BRH-3 patent); 
Plaintiffs' Ex. 30 {service manual, ITL200); TT 4-15, 4-16 {Baer). 

107 . The v arious circuits and functions of the Odyssey 

ITL200 are disclosed in the BRH-3 patent, not the Rusch-2 patent. 

TT 4-15, line 7- 4-16, line 25 {Baer). 

b. No Commercial Success--Odyssey Sales. 

108. The sales of the Odyssey game {ITL200) started very 

slowly, and were slower than Magnavox antic ipated. There was a 

17 great deal of difficulty in selling the games. Consumers did not 

18 understand them, or how they worked. The game was somewhat clumsy 

19 and was destined to commercial failure; the motion was erratic and 

20 difficult to control. The game used archaic techniques. 

21 

22 TT 6-111, line 15 - 6-112, line 19 {Briody); TT 7-65, line 22-25; 
7-68, line 2-7 (Bushnell); TT 8114 a.m. at 339, lines 5-10 {Crane). 

23 II 

24 II 

25 II 

26 II 
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-109. Many consumers did not like the overlays that carne 

with the Odyssey and, since television screen size vari ed, they were 

impractical. 

TT 6-114 , line 6- 6-115 , line 3 (Briody); TT 7-68, line 2-7 
(Bushnell); Fritsche counterdesignation at 537, 538. 

110. In 1980, the Odyssey 2 microprocessor based game was 

a weak third in the marketplace behind the Atari 2600 and Mattel 

Intellivision, both in terms of capability and performance . . 

TT 7 -11 , lines 1- 4 (Levy). 

111. In a self-described effort in late 1978 to "have the 

best total game system and make a lot of money," Ma gnavox instructed 

its employee R.W . Staup to "hav e our list o f games to be developed 

include those games which we can 'steal' from other manufacturers." 

Staup and G. A. Michaelson (the author of the memorandum to Staup) 

wou!d then jointly review all Atari games and all other games and 

cartridges , and then "select those we think are the best and get 

someone to design a Magnavox version." 

Ex. IC . 

II 
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112. In 1982, the Seventh Circuit reversed Judge 

2 Leighton's denial of a preliminary injunction against Magnavox and 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

directed the district court to enter a preliminary injunction 

against Magnavox' continued copyright infringement of Atari's rights 

in the video game "PAC-MAN." At issue was Magnavox' video game for 

the Odyssey 2 called "K.C. Munchkin." 

See Atari Inc. v. North American Phillips Consumer Electronics 
Corp., 672 F.2d 607 (7th Cir. 1982). 

113. No competent testimony was offered by Magnavox to 

establish that Magnavox ever made any money from the sales of its 

Odyssey ITL200 video game. Magnavox' sole witness on the subject of 

sales did not know how much Magnavox invested in tooling up for the 

production of Odyssey or Magnavox' total costs of manufacturing 

during the relevant years of 1972-1975, or Magnavox' costs of dis -

tribution, or Magnavox' cost for repair or maintenance of refur-

bished items, or Magnavox' profitability or lack thereof. 

TT 6-115, line 4- 6-116, line 7 (Briody). 

c. 

114. 

No Commercial Success--Licensing 
(Atari Pong). 

While at the University of Utah Bushnell saw the game 
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"Space War" being played at the computer lab. Space War had a 

2 "profound" influence on Bushnell's career. He believed that if he 

3 could make Space War cost effective it would obsolete the other coin 

4 operated games he managed at the amusement part. 

5 

6 TT 7-58 - 7-59, line 7 (Bushnell). 

7 

8 

9 115. In 1969 and 1970 Bushnell worked on and developed an 

10 arcade game called "Computer Space." At this time Bushnell and his 

11 associates developed long lists of games that could be made .with the 

12 basic technology used for "Computer Space"; he planned a "fundamen-

13 tal revolution" playing amusement games on the video screen. 

14 Included on the games list were sports games such as tennis, soccer, 

15 hockey, and baseball. He planned to make games for both the arcade 

16 and consumer home markets. 

17 

18 TT 7-60, line 1- 7-63, line 13 (Bushnell). 

19 

20 

21 116. Bushnell saw the Magnavox Odyssey game at a demon-

22 stration in a hotel in May, 1972 . By that time, Bushnell's Computer 

23 Space game was already on the market, and various other games were 

24 in the planning stages. Bushnell believed the Odyssey game was an 

25 inferior product and would never be a commercial success. The only 

26 effect on Bushnell of seeing the Odyssey game was to reorder his 
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priorities. Instead of choosing a baseball game or a driving game 

as his second game, as he would probably have done, Bushnell chose 

instead to use a tennis game as his second commercial product. 

TT 7-65, line 6- 7-68, line 16 (Bushnell). 

117. The Atari "Pong" tennis game was developed by 

Bushnell with his assistant Alan Alcorn. In developing "Pong" for 

the Arcade, Bushnell had no use for and did not refer to the Baer-1 

or Rusch-2 patents; he used a different technology appropriate for 

the arcade. The commercial success of arcade Pong is due entirely 

to the development, implementation, and marketing efforts of Bush-

nell and Atari and cannot be cited as the requisite nexus between 

the analogue circuitry of Rusch-2 and commercial success. 

TT 7-69, line 12 - 7-71, line 8; 7-78, line 18 - 7-79, line 3 
(Bushnell). 

118. Nolan Bushnell, for Atari, settled litigation against 

Magnavox and took a license under the Baer-1, Rusch-2, and BRH-3 

because the price of litigation would be at least as much as the 

cost of the license (about half a million dollars). Further, 

Bushnell believed that as an early, cheap licensee he would gain a 

substantial advantage over competitors from whom Magnavox, utilizing 
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an Atari license , could exact a premium. At no time in the past or 

to this day did Bushnell or Atari believe that they infringed the 

Baer-1 or Rusch-2 or that they were valid. Bushnell's and Atari's 

decision to settle litigation for a license · is no e vidence of com-

mercial success. 

TT 7-75, line 8- 7-79, line 3 (Bushnell). 

119. As part of the Atari s ett lement with Magnavox , Atari 

was to turn over information about certain technology to Magnavox; 

this technology did not include the microprocessor based technology 

of the Atari Video Computer System 2600. After the settlement, 

Magnavox sought without success to obtai n from Atari the micropro-

cessor based technology of the Atari 2600 Video Computer System. 

The technology portion of the Atari settlement wa s of little, if 

any, significance. 

TT 7-78 , line 2-17; 7-90, line 2-18 (Bushnell). 

d. No Commercial Success--Licensing: 
Other Licensees. 

120. Coleco and Bally settled litigation for licensees at 

about the same time as Atari settled and the amounts paid for 

licensees by Coleco and Bally were similar to that paid by Atari. 
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Revenues obtained from these and other Magnavox settlements and 

licensees were from both foreign and U.S. sales which were not 

disaggregated in the presentation of evidence. These settlements, 

as well as subsequent settlements and licenses, were subject to the 

same commercial considerations as detailed in regard to Atari, and 

cannot be accepted as proof of commercial success in the absence of 

more specific proof by plaintiffs that the settlements represent 

willing acceptance·and recognition of the Rusch-2 patent or any 

other Sanders patent. 

DM (Coleco license}; DN (Atari license}; TT 7-75, line 8 - 7 - 79, 
line 3 (Bushnell}; Stip. 27. 

121. Magnavox has never before asserted either the Baer- 1 

or the Rusch-2 patents against software- only manufacturers. 

TT 6-124, lines 1-5, 21-25; 6-125, line 21; 6-126, line 22 (Briody). 

122. There are 25-30 companies who at one time produced 

software for the Atari 2600 VCS; today there are approximately 150 

producers of computer and game software. 

TT 7-24, lines 10-19 (Levy}. 

II 
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123. No software-only manufacturer of video game programs 

2 has purchased a license from Magnavox under the Rusch-2 patent, nor 

3 has Magnavox requested or demanded that any such manufacturer obtain 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

a license . Unlicensed program manufacturers include !magic, Parker 

Brothers, Broderbund, Synapse, Epyx, Sierra, Electronic Arts, 

Spinnaker , and CBS. Demonstrated in Court was a Parker Brothers 

"Reactor" game for the Atari 2600 ; the game object was to use a 

plaza-controlled "hitting spot" to hit machine - controlled "hit 

spots'' and thereby reverse the hit spot motion in exactly the fash-

ion seen in Odyssey Tennis. Also unlicensed are most manufacturers 

of home computers which play video games, including IBM, Apple, and 

Commodore . 

TT 6-126, lines 5-22 (Briody); Ex . JV (Parker Brothers' Reactor game 
cartridge); Mayer Dep. (51 91 84, Activision) at 59, 66, 175. 

124. Milton Bradley took a license from Magnavox effectiv e 

January 1, 1983 which obligated Milton Bradley to make an initial 

non-refundable payment of $100,000 . 00, and a running royalty on 

products sold after the license date. Milton Bradley never made any 

subsequent royalty payment. Milton Bradley made both hardware and 

software itself and through a system acquired from GCE. They are 

II 

II 

II 
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not a software-only manufacturer. 

Plaintiffs' Ex. 260 (MB license); Exs. EV, FL (Lehrberg); TT 8 / 13 
p.m. at 260, line 28 - 262, line 22; 292, line 16-25 (Lopez); Stip. 
27. 

e. No Evidence That Any Licensing 
Commercial Success Is Due To Rusch-2. 

125. Early in the prosecution of the forerunner to the 

Baer-1 patent, Magnavox informed the Patent Office that Baer "has 

'discovered' a new and novel use for a standard television r:eceiver, 

whereby the general public may employ the television receivers in 

their homes for other than viewing telecast material. This novel 

discovery is that the standard television receiver used in the home 

can be further employed for the playing of games and other similar 

activities." 

Ex. DC (Seligman). 

126. Ralph Baer, in his s igned affidavit fil~d in connec-

tion with the Canadian patent office proceedings on the validity of 

the Canadian counterpart to the Baer-1 patent, took credit for 

creating the videogame industry, attributing nothing to Rusch or the 

Rusch-2 patent . Baer stated, in part, "It is therefore clear to me 

that my invention and the success in licensing to Magnavox created a 
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new industry where there was none before. Since producing the first 

2 model Odyssey, Magnavox has continued [to] develop and product Video 

3 Games based on my original and further inventions. In addition to 

4 manufacturing, Magnavox has continued to license other manufacturers 

5 and has collected well over ten million dollars in royalties to 

6 date." Baer continued in support of his Baer-1 patent: "Magnavox 

7 has also granted sublicenses to in excess of thirty companies, 

8 including Atari, Inc., Coleco Industries, Inc., and Tandy Corpo-

9 ration for the manufacture of television game components." Baer 

10 concluded : "All of these companies are using my invention as 

11 described and claimed in patent application (Canadian counterpart to 

ruCE 12 Baer-1]. My contribution has been recognized by many professional 
"~MEl'..-.. tSKI 

::M r 13 groups over the past ten years." 
. ..JBE )N 

&huJ( 14 
ot-«><WI Co-

15 Admission: Ex. JL-4 (Baer Canadian affidavit- May 5, 1982). 

16 

17 

18 127. In communications to the U.S. Patent Office, again in 

19 an effort to defend the validity of the Baer-1 patent, Magnavox 

20 again urged the commercial success of Baer-1 and affirmed that the 

21 Mayer affidavit "states the facts intended to be shown thereby 

22 namely that [the Baer-1] patent has been sublicensed by Magnavox to 

23 more than thirty companies. This fact is evidence of commercial 

24 success." Sales in the "period subsequent to Baer" were "further 

25 evidence of commercial success." The U.S. Patent Office Primary 

26 Examiner declined to give weight to the Mayer affidavit and other 
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Magnavox submissions precisely because no distinction was made 

between the various Sanders patents in ascribing "success." 

Ex. OS at 40; Ex. ID (Mayer affidavit); Ex . . DY (Examiner's Statement 
from File Wrapper). 

f. The Rusch-2 Patent Met 
No Long-Felt Need. 

128. The Rusch-2 patent met no long-felt need. There was 

no need to develop an analog spot generator to replace Baer~s 

digital embodiment, as evidenced by Baer's abandonment of Rusch's 

analog approach. Groups of people had not been laboring in an 

attempt to develop improvements to Baer's device; only Rusch under-

took this task. Even with a fully operational prototype, albeit of 

the BRH-3 patent, it took Sanders four years to develop an interest 

in their video game. 

TT 4-19, lines 8-10 (Baer); Ex. JL-1 (Anderson's Opening Statement, 
CDI); Plf's Resp. to Def's First Set (#71). 
II 

II 

II 

II 

II 

II 

II 
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I I I. 

2 NO INFRINGEMENT. 

3 A. The Claims Defined. 

4 129. The Rusch-2 patent is an improvement patent expressed 

5 in the elements of the relevant claims in means plus function 

6 language, e.g. "means for generating a hit symbol." The Rusch-2 

7 patent relevant claims are therefore defined by the claim language 

8 together with the circuitry disclosed in the specification and its 

9 equivalents. The scope of equivalents is narrower than that 

10 accorded to a pioneer patent. 

11 

Kfl\11\R.D 
~CE 12 Exs. JL-4 and CJ. 

NFMEr 'SKJ 
AI\ ( 13 
_:)13£ )N 

& FI\LK. 14 

15 130. In the case of generating a hitting symbol, the only 

16 means the Rusch-2 patent discloses is the combination of a sawtooth 

17 wave generator pulses and a diode slicer which varies a voltage 

18 level. Likewise, the only means disclosed by Rusch for generating a 

19 hit, or ball symbol, is the combination of externally generated ball 

20 horizontal and vertical control voltages and a capacitor delay 

21 network. Rusch's means for detecting coincidence is the same as 

22 that developed by Ralph Baer and otherwise well known in the art, 

23 namely, an AND gate. The sole means Rusch discloses for imparting a 

24 distinct motion is the use of a flip-flop (a generic circuit which 

25 Rusch did not even include in the patent drawings) which provided 

26 // 
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the horizontal and v ertical control voltages to the ball generato r. 

2 

3 TT 5-24, line 7 - 5-39, line 3 (Ribbens) . 

4 II 
5 II 
6 II 
7 II 
8 II 
9 II 

10 II 
11 II 

ICWARD 
RJCE 12 II 

NEMERnv'SKJ 
,.....AN I 13 II 

) BE., )N 
&f. 14 II 

AP,.,t-oa/ Co....,_ 

15 II 
16 II 
17 II 
18 II 
19 II 
20 II 
21 II 
22 II 
23 II 
24 II 
25 II 
26 II 
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B. 

2 

3 

The Differences Between Rusch-2 
and Atari 2600/ Activision . 

131. There is no sawtooth wave generator or diode slicer 

4 in the Atari 2600 used with an accused Activision cartridge. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

TT 6-63, line 25- 6-65, line 9 (Ribbens). 

132. The Atari 2600 does not generate or use a digital or 

analogue sawtooth wave form. 

TT 6-64, line 21- 6-65, line 9 (Ribbens). 

133. A hard-wired electronic device is a device whose 

function is determined at the time it is built, so that the function 

cannot be changed except by reconfiguring the wiring of the device. 

The devices described by the Baer-1, Rusch-2 and BRH-3 patents were 

hard wired. A read only memory is not a "hard-wired" device. 

TT 7-121, lines 9-19; TT 8/ 13 p . m. at 235 line 27-236, line 9 
(Thacker). 

134. The Rusch-2 patent does not describe or disclose the 

use of video game cartridges such as those made, designed and sold 
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by Activision and there is nothing in any of the language of the 

2 patent or the patent specifications to indicate that use of inter-

3 changeable software was contemplated to be a part of the Rusch-2 

4 patent . 

5 

6 TT 6-24, lines 10-22 (Ribbens) . 

7 

8 

9 135. Activision designs and manufactures video game 

10 cartridges to be played on the user's television set in connection 

11 with a master console and a hand-held control known as a ''j6ystick." 
.IONMD 

1\JCE 12 
I' ',..MEf 'SKJ 

A video game cartridge is a small plastic box, the size of a tape 

AN ( 13 
aVBE. JN 

cassette, which contains a computer program encoded in a "read only 

& FALK 14 memory" (ROM) semiconductor, and placed on a very small printed 
1 ,~co,..,.hoft 

15 circuit board. Activision does not manufacture master consoles or 

16 joysticks. 

17 

18 Exs. GT, IE. 

19 

20 

21 136. The only "background" su~plied in connection with the 

22 early Odyssey games were transparent plastic overlags which the 

23 player would tape to the television screen. 

24 

25 Plaintiffs' Exhibits 28, 31 and 32 (Manuals for early Odyssey). 

26 II 
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137. Activision game cartridges are computer software. 

2 The cartridge itself does not generate dots, detect coincidence, or 

3 provide a means for imparting a distinct motion. Each Activision 

4 cartridge, depending upon the theme of the particular video game, 

5 contains a computer program which instructs the microprocessor in 

6 the master console to perform certain functions. Each Activision 

1 game cartridge is programmed to instruct the microprocessor in the 

8 master console to generate colorful and realistic backgrounds and 

9 sound effects. 

10 

11 TT 6-9, line 17- 6-10, line 3 (Ribbens) . 
. OvVARD 

RICE 12 
r-.·~vtEf 'SKI 

AN ( 13 
IVBE. .)N 

&FALK 14 138. The three main components of stored program digital 
A ·~Co,.,_,,.,..... 

15 computers are a memory, a central processing unit and an input-

16 output system. 

17 

18 TT 7-118, line 21 - 7-120, line 2 (Thacker). 

19 

20 

21 139. The Atari 2600 Vid~o Computer System is a stored 

22 program digital computer which is capable, among other things, of 

23 generating and displaying games on a TV set. A program cartridge 

24 (ROM chip) supplies instructions to the microprocessor, which per-

25 forms calculations on a line-by-line basis using its memory to hold 

26 the results of its calculations. The player inputs information to 
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the Atari 2600 by using the joysticks, which are read by the 

input/ output chip, which sends a coded message to the central pro-

cessing unit. The (microprocessor) central processing unit then 

sends coded messages to the "TIA chip" to display display certain 

images on the TV. Motion is reversed by instructing the micropro-

cesser to increment a register; no flip-flop or voltage reversal 

occurs. Momentum is imparted by a series of program instructions; 

no resistor/capacitor differentiatorj integrator is used, as in the 

Rusch-2 circuitry. 

TT 8/ 12 a.m. at 8, line 24 - 23, line 10; 41, line 11 - 22, line 1 
(Thacker}; TT 8 / 12 p.m. at 86, line 10- 87, line 9 (Nielsen} . 

140. The Atari 2600 stored program digital computer is 

capable, with the appropriate program, of playing chess or bridge 

against a human player, or of simulating the flight of a space 

shuttle. The Rusch-2 patent technology is not capable of playing a 

game against a human player or of performing the complex tasks 

necessary to play chess or bridge. 

Exs. JT, HZ. 

141. The ROM chips containing the accused Activision 

software were manufactured in an extremely complex industrial 
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process of chemical, electrical and photographic means. A ROM chip 

2 is composed almost entirely of transistor elements. A ROM chip is 

3 largely a generic part, with the changes in transistor location 

4 (presence or absence) made to produce the distinctive aspects of 

5 each game. The presence or absence of transistors is determined by 

6 one of the photographic steps in the manufacture of the ROM chip. 

7 

8 TT 7-125, line 21 - 7-128, line 12; 7-131, line 13 - 7-133, line 16 
(Thacker); Ex. GW (ROM Chip photograph). 

9 

10 

11 

12 
142. During the operation of the Atari 2600 Video ·computer 

13 
System playing an accused Activision program, the central processing 

unit (microprocessor) recomputes what the entire frame should look 
14 

like 60 times per second. The microprocessor issues as "write" 
15 

operation to the TIA chip to display each line. The write operation 
16 

is a series of Os and is known as a single binary byte. 
17 

18 
TT 7-148, line 1- 7-149, line 21 (Thacker). 

19 

20 

21 

22 143. An Atari 2600 Video Computer System can be programmed 

23 by the end user by er11ploying a BASIC (computer language) cartridge 

24 and a simple hand-held push-button keyboard which is inserted in 

25 place of the joysticks. The Rusch-2 patent technology is not 

26 // 
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programmable. 

2 

3 TT 81 14 a.m. at 342, line 9 - 343, line 21 (Crane); Ex. JS 
(Keyboard Controller). 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

144. The technology disclosed in the Rusch-2 patent speci-

fications is a set of discrete analogue hard-wired circuits. The 

Atari 2600 stored program digital computer calculates positions by 

use of a microprocessor. The Rusch-2 technology cannot perform any 

computations. The Atari 2600 utilizes a read only memory (ROM) chip 

to instruct the microprocessor as to the nature of the game to be 

played. The Rusch-2 technology has no memory device. The Atari 

2600 also uses a random access memory contained in the central 

processing unit (CPU) to store computations and positions. The 

Rusch-2 technology has no equivalent memory. The Atari 2600 uses a 

central processing unit (the microprocessor). The Rusch-2 techno-

logy uses no CPU or microprocessor. The Atari 2600 utilizes 

external contacts to receive ROM chips (~, Activision car-

tridges}, but the Rusch-2 has no external contacts, but is self-

contained. The Atari 2600 can display an infinite variety of video 

games on interchangeable ROM chips with complex figures, back-

grounds, actlon and scoring. The Rusch-2 technology cannot display 

backgrounds or complex figures, or keep score. The Rusch-2 is not a 

programmable device and cannot display a great variety of video 

II 
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games. 

2 

3 TT 7-153, line 3 - 7-155, line 11 (Thacker}; TT 81 12 a.m. at 8, line 
24- 23, line 10; 28, line 20- 42, line 1 (Thacker). 

4 

5 

6 

7 145. The function of the microprocessor in the Atari 2600 

8 Video Computer System is to perform mathematical and logical opera-

9 tions pursuant to the algorithms supplied by the computer program. 

10 

11 TT 8112 a.m. at 8, line 24- 11, line 2 (Thacker). 

12 

13 

14 146. The algorithms which are stored in the read-only 

15 memories contained in the accused Activision cartridges define the 

16 motions in each Activision game which make each game distinctive. 

17 

18 TT 6-36, lines 5-8 (Ribbens). 

19 

20 

21 147. In order to generate an image, whether moving or 

22 static, with the Atari 2600 using an accused Activision cartridge, 

23 the program issues a sequence of instructions to the microprocessor. 

24 

25 TT 8112 a.m. at 22, line 25- 23, line 10 (Thacker). 

26 II 
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148. The microprocessor in the Atari 2600 Video Computer 

2 System can execute between 100,000 and 500,000 instructions from the 

3 program per second. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

TT 8112 a.m. at 11, lines 3-17 (Thacker). 

• 
149. The Atari 2600 Video Computer System uses a RAM (or 

read-write) memory to store the results of calculations. No RAM or 

its equivalent is used in the circuitry in the specification of the 

Rusch-2 patent, and no calculations take place in that technology. 

TT 6-36, line 21- 6-37, line 16 (Ribbens]; TT 7-139, line 10-
7-140, line 16 (Thacker). 

150. The technology of the Rusch-2 patent specification 

cannot calculate the position of spots by performing computations, 

but rather directly displays the positions of the spots, and 

directly displays motion. 

TT 6-23, line 25 - 6-24, line 12; 6-37, line 21 - 6-38, line 8 
(Ribbens). 

II 

II 

II 
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.151. The Rusch- 2 patent circuitry contains approximately 

2 50 transistors, whereas the Atari 2600 with an accused Activision 

3 program has more than 50,000 transistor elements on the v arious 

4 integrated circuits. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

TT 6-39, line 7- 6-40, line 1 (Ribbens). 

152. There are two means for detecting coincidence used by 

computer programmers for the Atari 2600. The programmer may use the 

16 collision laches which sample the numbers representative ·of the 

position on the screen of all generated images, and compares these 

numbers; or the programmer may use a computer algorithm to arithmet-

ically analyze the relative positions of the symbols on the screen. 

The Atari 2600 Video Computer System increments or decrements (adds 

to or subtracts from) the position registers which store the numer-

ical data representative of the position on the screen of various 

symbols. No such function is performed by the Rusch-2 patent which 

uses an elementary electronic flip - flop to reverse direction or 

impart momentum. 

TT 5-79 , lines 1-15 (Ribbens); TT 81 13 a .m. at 211, lines 2-8 
(Thacker). 

II 

II 

II 
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C. The Rusch-2 Is Of No Value 
Or Relevance to Atari VCS 
2600/ Activision Concept, 
Design, or Manufacture. 

153. Both Plaintiffs' and Defendant's experts fully agreed 

that the circuitry disclosed in the specification of the Rusch-2 

patent teaches nothing about how to design the Atari 2600 used with 

Activision software, the Rusch-2 patent was not used as a technical 

source for the design of the Atari 2600 Video Computer System . 

TT 6-42, lines 9-15 (Ribbens); TT 8/ 12 a.m. at 38, line 28- 39, 
line 3 (Thacker) . 

154. The process of designing Activision software for the 

Atari 2600 Video Computer System is totally unrelated to the design 

process of the discrete electronic c ircuits in the specification o f 

the Rusch-2 patent, and typically involves designers from different 

disciplines, with different educational backgrounds and skills. 

TT 8 / 12 a.m. at 37, ~ine 25 - 38, line 22 (Thac ker); TT 8/1 4 a.m. 
at 338, line 26- 340, line 2 (Crane). 

155. The process of software design begins with assembly 

language. Assembly language is converted into numbers by an assem-

bler program. The machine language which results from the conver-

sion of assembly language into numbers is then sent to the ROM 
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manufacturer, which uses the machine language to make the individual 

2 mask level in the fabrication process for the ROM chip. 

3 

4 TT 81 12 a . m. at 14, line 12- 15, line 2 (Thacker). 

5 

6 

7 156. Activ ision video game designers did not use and had 

a no use for the Rusch-2 patent in designing Activision video games, 

9 since there was no connection between the microprocessor-based 

10 computer programs written by Activision software designers and the 

11 circuits in the Rusch-2 patent specification. 

12 

13 TT 8114 a.m. at 357, line 21- 359, line 7 (Crane). 

14 II 
15 II 
16 II 
17 II 
18 II 
19 II 
20 II 
21 II 
22 II 
23 II 
24 II 
25 II 
26 
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D . All Telev ision Applications 
Use Time Delay. 

157 . P l aintiffs' expert Dr. Ribbens testified that in hi s 

opinion the accused Activ ision cartridges used with an Atari 2600 

Video Computer System were equivalent to the Rusch-2 patent cir-

cuitry on an element-by-element basis under Section 112 as well as 

taken as a whole under the doctrine of equivalents because both 

systems function to generate video signals on the screen of a tele-

vision at a point which is determined by the time relationship of 

the horizontal and vertical synchronizing pulses. Given this reason 

for an opinion of equival ents , all conceiv able technologies .for 

displaying moving spots on televisions (or other raster scan dis-

plays), i ncluding cable TV, VCRs, all modern personal computers 

and/ or broadcast television would be equiv alent to the Rusch-2 

patent. 

TT 5-96, line 13 - 5-97, line 3 ; 6-24 , line 23 - 6-27, line 20 
(Ribbens); TT 8/ 12 a.m . at 48, line 19- 52, line 1 (Thacker) . 

158. Measurement of time delay from the v ertical synchro-

nization signal is necessary to display any coherent image on raster 

scan displays, including telev ision, and this characteristic is 

inherent in the nature of television itself . 

TT 8/13 p . m. at 235 lines 4-18 (Thacker). 
II 
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E. There is No Infringement . 

2 

3 159. Activision video game software used with the Atari 

4 2600 Video Computer System is not identical · to any of the relevant 

5 claims (means plus function claims as defined by the circuitry in 

6 the specifications of the Rusch-2 patent.) Plaintiffs have not 

7 proved literal infringement by proof of identical devices. 

8 

9 TT 8112 a.m. at 39, line 4-42, line 1 (Thacker); see Findings of 
Fact 129 - 158. 

10 

11 

RICE 12 
f' ICI-y1Ef 5KJ 160. Activision software used with the Atari 2600 is not, 

AN / 13 
NJBEl .)N on an element by element basis, equivalent under Section 112 to any 

& FALK 14 

15 
of the relevant claims of the Rusch- 2 patent. Plaintiffs have not 

16 
proved lateral infringement by proof of element by element Sec-

17 
tion 112 equivalance. 

18 

See Findings of Fact 129 - 158; TT 81 12 a.m. at 45, line 3 - 49, 
19 line 28 (Thacker). 

20 

21 

22 161. Activision software used with the Atari 2600 is not, 

23 taken as a whole, equivalent (under the doctrine of equivalents) to 

24 any of the relevant claims of the Rusch-2 patent. Plaintiffs have 

25 II 

26 II 
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not proved infringement under the doctrine of equivalents . 

2 

3 See Findings of Fact 129 - 158; TT 81 12 a.m. at 43, line 9 - 45, 
line 2 (Thacker). 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

162. No testimony concerning the Mattel Intellivision 

system was adduced from Plaintiffs' expert, Dr. Ribbens. Since 

Plaintiffs bear the burden of proving infringement, in the absence 

of such proof the Activision game cartridges accused of infringing 

the Rusch-2 patent when combined with the Mattel Intellivision 

master console do not infringe said patent. 

(No transcript or exhibit cite since no e v idence offered or 
introduced. ) 

II 

II 

II 

II 

II 

II 

II 

II 

II 

I I 

II 
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IV. 

PERMISSIBLE ADAPTATION 

163. Atari 2600 Video Computer Systems were manufactured 

and sold pursuant to a license from Magnavox. The Atari 2600 is 

sold with one or more software cartridges which Atari fully expects 

will be used interchangeably with other software which is compatible 

with the Atari 2600. 

Ex. DN-1; TT 81 13 p.m. at 277, line 23- 2 78, line 12 (Lehrberg) . 

164. There was and is a substantial industry of inter-

changeable software for the Atari 2600, including Atari itself, 

Activision, Parker Brothers, !magic and many others; none of the 

software-only manufacturers took a license from Magnavox. 

TT 6-125, line 21- 6-126 ; line 22 (Briody). 

165. Activision does not directly infringe any claim of 

the Rusch-2 patent. 

Plf's Third Supp . Resp. at 2. see Findings of Fact 8. 

II 

II 
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166. Atari, Coleco, and Mattel have licenses from Magna-

2 vox, including the right to sell master consoles and video game 

3 cartridges to consumers. The purchaser of any one of these master 

4 consoles receives the rights that the licensed manufacturer of its 

5 master console possesses. 

6 

7 Exs. DN, DM, EI. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

167. The software contained in the Activision game car-

tridge constitutes only a small portion of the total circuitry of 

the Atari 2600 Video Computer System when that cartridge is being 

played on the Atari 2600. 

Ex. GT (disassembled Atari 2600). 

168. The ROM chip which stores the program in an Activi-

sion cartridge is physically almost a generic product, in which the 

arrangement of transistor elements i s changed from game to game to 

define the individual game characteristics . 

TT 7-131, line 13- 7-133, line 16 (Thacker). 

II 

II 
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169. Interchangeable software or ROM cartridges are 

nowhere mentioned in the Rusch-2 patent. 

Ex. DF (Rusch patent) . 

170. When a consumer uses interchangeable Activision video 

game software on the consumer's licensed master console, the soft-

ware simply "adapts" the functioning of the master console to dis-

play a different video game . By so doing the consumer does not 

directly infringe any claim of the Rusch-2 patent, and thus .Activi-

sion does not induce or contribute to any infringement of any claim 

of the Rusch-2 patent. 

See Findings of Fact 159 - 169. 

II 

II 

II 

II 

II 

II 

II 

II 

II 

I I 

II 
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v. 

CONSUMERS OF ATARI CONSOLES 
AND ACTIVISION SOFTWARE 

HAVE AN EXPRESS LICENSE. 

171. In June 1976, Magnavox and Atari entered into a 

sweeping settlement agreement and license agreement under the 

Baer-1, Rusch-2, and BRH-3 patents in which Magnavox specifically 

released Atari and all of Atari's customers from liability for 

infringement, and convenanted that it would not sue them, in 

exchange for a paid-up license (i.e., fixed sum) from Atari to 

Magnavox. 

Ex. DN (Atari license); Stip. 27. 

172. The relevant language from the License Agreement 

provides: 

"4.01 Magnavox covenants not to sue Atari or 
its customers for infringement of any patents pres­
ently issued or issued on presently pending applica­
tions owned or controlled by Maganvox or Sanders, in 
the field of video games, during the term of this 
license [until 1990). 11 (Emphasis supplied) 

Ex. DN-1 (Atari license). 

173. The relevant language from the Settlement Agreement 

provides: 

"V. As to games made or sold by Atari, 
Magnavox and Sanders hereby release and forever 
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discharge Atari and its customers and each of them, 
from any and all claims, demands, actions or causes 
of action of any nature whatsoever which Magnavox or 
Sanders have, shall or may have against Atari and 
its customers by reason of any act, cause , matter or 
thing claimed or alleged in any of the pleadings 
[includes infringement of Rusch-2], records or other 
papers on file in the Sears case and in the Atari 
case, or based upon or connected with claims made or 
filed in the aforesaid actions or in any way related 
thereto." (Emphasis supplied) 

EX. DN-2 (Atari Settlement). 

174 . This covenant not to sue and release of Atari's 

United States customers gave Atari's United States customer~ an 

express license to purchase Activision video game cartridges for use 

with their licensed Atari master consoles. 

Ex. DN-2 (Atari Settlement); TT 7-76, lines 12-19; 7-86, 
lines 17-24 (Bushnell) [Note that the cross-examination question 
beginning on 17-25 refers to purchase of a separate Allied Leisure 
Arcade Game Machine which is itself a complete game system which 
obviously cannot be plugged into or otherwise used with an Atari 
Master Console.] 

175. In accordance with the terms of the Atari-Magnavox 

settlement agreement, Atari received a fully paid-up license instead 

of a running royalty arrang~ment. 

TT 7-75, lines 8-15 (Bushnell); Stip . 27 . 

II 
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176. At the time of the Atari-Magnavox agreements, the 

Atari 2600 and Atari 5200 video game master consoles were not yet on 

the market. Every United Sates customer who subsequently bought an 

Atari master console received the benefit of Magnavox' release and 

covenant not to sue, and each was thereby completely free (licensed) 

to use his or her unit to play video games . Nothing in the settle-

ment or license agreements limits either document to situations in 

which the consumer uses only Atari video game cartridges and 

joysticks. 

TT 7-76, lines 12-16 (Bushnel~). 

177. Atari's United States customers do not infringe any 

claim of the '507 patent through their purchase or use of any 

Activision video game cartridge for use with their Atari 2600 master 

console. 

See Findings of Fact 171 - 176. 

II 

II 

II 

II 

II 

II 

II 
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2 

3 

4 178. 

VI. 

CONSUMERS PURCHASING ACTIVISION SOFTWARE HAVE 
AN IMPLIED LICENSE IN LICENSED CONSOLES. 

Video game cartridges were sold in toy stores; chain 

5 stores; department stores such as Sears, Penney's, and Macy's; audio 

6 visual stores; video stores; such places as the Wherehouse, King 

7 Norman's, and Pacific Stereo; and through the Sears catalogue . 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

TT 81 13 p.m. at 249, lines 24-26 (Lehrberg); 289, lines 9-12 
(Lopez). 

179. In June, 1976, Magnavox and Atari entered into a 

settlement and license agreement, under which Atari received a 

paid-up license (i.e., fixed sum) from Magnavox. Each and every 

Atari 2600 Video Computer System master console is manufactured, 

offered for sale and sold under a Magnavox patent license which 

includes the Rusch-2 and Baer-1 patents . 

Ex. DN-1 (Atari license); TT 6-120, line 10 - 6-121, line 1 
(Briody); Stip. 27. 

180. In June, 1976 Magnavox and Coleco entered into a 

24 license agreement under which Coleco received a fixed payment 

25 license agreement from Magnavox. Each and every Coleco master 

26 II 
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console is manufactured, offered for sale and sold under a Magnavox 

patent license which includes the Rusch-2 and Baer-1 patents . 

Ex. DM (Coleco license); Stip. 27. 

181. On January 24, 1983 Magnavox and Mattel entered into 

a license agreement under which Mattel received a paid-up license 

from Magnavox covering present and past use of the Rusch-2 and 

Baer-1 patents. Each and every Mattel Intellivision master console 

is thus manufactured, offered for sale and sold under a Magnavox 

patent license which includes the Rusch-2 and Baer-1 patents. 

Ex. EI (Mattel license); Stip. 27. 

182. At the retail stores that sold v ideo games, master 

consoles, video game cartridges and peripheral equipment such as 

joysticks and storage devices were all displayed together and sold 

in the same department . 

TT 81 13 p.m. at 250, line 26- 251, line 23 (Lehrberg); 290, 
lines 3-11 (Lopez). 

II 

II 

II 
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-185. A common marketing practice in retail stores was to 

2 have a working display of a master console connected to a television 

3 set, with an assortment of compatible cartridges of various manufac-

4 turers that the consumer could plug in and play. 

5 

6 TT 8 / 13 p.m. at 250, line 26 - 251, line 7 (Lehrberg); 294, 
line 14- 295, line 2 (Lopez). 

7 

8 

9 

10 186. Video game cartridges are entertainment products. 

11 Within system compatibility, consumers bought video games by title, 

RICE 12 rather than on the basis of who was the manufacturer, just as 
NEMEr'~ 'SI<J 

AI\. ( 13 movie-goers choose by title and content, not producer. Moreover, 
)BE )N 
& Ft\Ll( 14 customers were confused about manufacturer. 

15 

16 

17 

18 

19 

20 

TT 8/ 13 p.m . at 296, line 21 - 297, line 5 (Lopez); 267, lines 19-23 
(Lehrberg); 268, lines 10-17 (Lehrberg). 

187. Sears, Roebuc~ & Co. was a pioneering retailer of 

21 video games. In 1982, Sears' sales from the video game line were 

22 over $220 million, up from approximately $120 million the year 

23 before. Sears was Atari's largest customer, at least until Spring, 

24 1982 . Sears sold the Atari 2600 VCS under Sears' private label 

25 "Sears Video Arcade," which sales accounted for approximately one-

26 half of the VCS units sold in its first year of sale. In 1980, 
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Sears had approximately 850 retail stores, in addition to catalog 

2 sales outlets. 

3 

4 TT 81 13 p.m. at 247, lines 12-15; 249, lines 7-21; 268, lines 1-21; 
269, line 24- 270, line 7 (Lehrberg). 

5 

6 

7 

8 188. Video games were displayed and promoted in Sears 

9 catalogs and in Sears advertisements according to the same princi-

10 ples by which video games were displayed and promoted in retail 

11 stores. The various video gam~ master consoles were displayed with 

~CE 12 the software with which each master console was compatible. About 
NFMEP 'SKJ 

AN 1 13 16-18 million Sears' 1982 and 1983 Christmas catalogs were dis­
.JBE. )N 

&FALK 14 tributed. 

15 

16 TT 81 13 p.m. at 254, line 17 - 260, line 27; 262, line 23 - 267, 
line 23 (Lehrberg); Exs. FK, FL, FH, FI, FM. 

17 

18 

19 

20 189. As pa~t of its video game display, Sears published a 

21 "flip book"--a merchandising device used in many products throughout 

22 the Sears store. In the case of the video game department, a flip 

23 book sits on a cardboard easel on top of the glass case which con-

24 tains the video games. Each page of the flip book is devoted to a 

25 single video game cartridge sold by Sears, including a description 

26 II 
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of the game, and artwork showing what the package looked like and 

2 how the game looked on the TV screen. 

3 

4 

5 TT 8/ 13 p.m. at 251, line 13 - 252, line 1 (Lehrberg). 

6 

7 

8 190. The guiding marketing principle for print and tele-

9 vision consumer advertising of video game cartridges was to identify 

10 the hardware system with which the cartridge was compatible. 

11 

!\.ICE 12 TT 8/ 13 p.m. at 263, line 26 - 264, line 5 (Lehrberg}; Exs. FH, FI; 
TT 8/ 13 p.m. at 299, line 10 - 303, line 19 (Lopez); Exs . EX, EY , 
EZ, FB, FE. 

NEMERnvSKI 
~m ( 13 

)BE )N 
& I. . .:. 14 

15 

16 191. Advertising, store displays, and what a consumer is 

17 told at point of sale all have a substantial impact on that custom-

18 er's expectations about the product he is purchasing. Thus, since 

19 by advertising, by display, and by information at point of sale, the 

20 customer was told that he may plug an Activision cartridge into an 

21 Atari 2600, the customer went away with the expectation that if h e 

22 purchased the cartridge, he could do so. 

23 

24 TT 8/14 p.m. at 454, line 20 - 455, line 4; 455, line 16 - 456, 
line 4 (Star). 

25 

26 // 
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192. Video game cartridges, regardless of manufacturer, 

2 were used to promote the sale of the master consoles with which they 

3 were compatible. Existence of desirable software enhanced the sale 

4 of master consoles . 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

TT 81 13 p.m. at 268, line 22- 269, line 21 (Lehrberg). 

193. By 1982, one-half of the 10 million American homes 

with Atari 2600 VCS systems had at least one Activision game 

cartridge. 

TT 8/ 13 p.m. at 298, line 18- 299, line 2 (Lehrberg); Ex . EE 
(Bernstein survey). 

194. The Consumer Electronics Show ("CES") is the semi-

annual exhibition of manufacturers of consumer electronics and 

related goods. Since January, 1980, Activision has attended every 

CES show; Activision first exhibited its software at the June, 1980 

show. Magnavox was also at the June, 1980 CES show, and at every 

show thereafter. 

TT 7-1, line 18- 7-4, line 25; 7-6, line 15 - 7-7, line 3 (Levy }; 
Exs. EJ 1-9, FC. 

II 
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195 . Acti v ision ran widely distributed trade adv ertise-

2 ments in connecti on with CES to intri gue retailers and e veryone el se 

3 at the show to visit the Activ ision boo th and see its products. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

TT 8/ 13 p.m. at 302, lines 1-20 (Lopez) . 

196. All" s uccessful sellers in the wholesale or retail 

trade pay attention to customer attitudes, beliefs, concerns , and 

preferences. Any company , such as Magnavox~ who marketed a video 

game system would have done so and they did so . 

TT 8/ 14 
at 289, 

p . m. at 456, 
lines 21-27 

line 23 
(Lopez); 

- 457, line 1 (Star); TT 8/ 13 p.m. 
see also Fi nding of Fact 197. 

197. Magnavox followed the v ideo game market very clo se l y. 

At the time Magnav ox and Atari entered into a settlement in June, 

1976, Magnavox knew that Atari was developing a microprocessor-based 

video game (eventually marketed as the Atari 2600 Video Computer 

System). Moreover, Magnavox has employees responsible for keepi!lg 

up with the video game market. One or more in-house attorneys at 

Magnav ox are assi gned to keep abreast of the business of video g ame 

licensing. They read trade magazines to keep informed of the prod-

ucts that are coming on the market. Marketing and salespersons at 

Magnavox are in and out of retail stores from time to time and hav e 
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been informed to stay aware of video games that are brought out on 

2 the market and how they are sold. From 1972 to the present, Ralph 

3 Baer himself had responsibilities for monitoring the appearance of 

4 home video games on the market, and in this connection reads pub-

5 lications, attends consumer electronic shows, visits displays there, 

6 and on occasion goes to retail stores. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

TT 4-19, line 17 - 4-20, line 22 (Baer} ; 6-99, lines 6-11; 6-122, 
lines 1-19 (Briody). 

198. There were no warnings in video game departments at 

any retail store to alert the customer that only Atari-manufactured 

cartridges could be purchased or used with Atari-manufactured con-

soles, or that only Coleco-manufactured cartridges could be used 

with Coleco-manufactured consoles, or that only Mattel-manufactured 

cartridges could be used with Mattel-manufactured consoles. 

TT 8113 p.m. at 270, lines 8-24 (Lehrberg); 295, lines 3-16 (Lopez). 

199. There were no warnings to video game consumers in 

advertisements, magazines, catalogues, or printed material ot any 

type which notified consumers or warned them in any way that they 

II 

II 
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15 

16 

17 

18 

19 
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23 

24 

25 

26 

were restricted in any fashion in the use of video game cartridges . 

TT 81 13 p . m. at 270 , lines 13-24; 272, lines 2-9, (Lehrberg); 295, 
lines 17-19 (Lopez). 

200. There are no warnings on the packages for the Atari 

2600 VCS or the Mattel or Coleco master consoles, or on any written 

instructions or materials contained therein to alert the customer of 

a master console that certain video game cartridges should not be 

purchased or used with that ma~ter console. 

TT 81 13 p.m. at 270, line 8- 271, line 20 (Lehrberg) . 

201. Atari is required by its agreement with Magnavox to 

"mark all products sold by it" which are covered by the Rusch-2 

patent "with the word 'Patents' or 'Patent' and the numbers or 

number of the patents or patent applicable thereto." There are no 

patent markings on any Atari-manufactured or Sears private label 

cartridges. 

Ex. DN-1 (Atari license); TT 81 13 pm. at 274, lines 12-14 
(Lehrberg); Ex . IT (Atari Basketball cartridge). 

II 

II 
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202 . Magnavox was aware that Sears planned to and in fac t 

2 did carry non-Atari manufactured software made by companies such as 

3 Activ isi on . Magnavox never informed anyone at Sears that it shou l d 

4 not sell Activision cartridges, or certain types of Activision 

5 cartridges, or cartridges with "hit and hitting'' features, or any 

6 other non-Atari-manufactured cartridge. Magnavox never suggested to 

7 Sears that there should be any warnings to consumers about the use 

8 of Activision cartridges nor did it or its licensee Atari provide 

9 such a caution in their products . 

10 

11 TT 8 / 13 p.m. at 275, line 21- 276, line 28 (Lehrberg}. 
10NARD 

~CE 12 
f'I~MEr "51<1 

:M { 13 
• .OBE JN 

& F/\LK 14 203. Sears had the capability t o and did in fact warn 
.,,__.c • .,......._ 

15 consumers when necessary about the merchandise it sells. Earlier , 

16 Sears had warned customers of dedicated (i.e., non-cartridge) video 

17 games that leaving the game on overnight might damage the televi si on 

18 set. The consumer was warned about this possibility by signs in the 

19 retail store and information placed in the "flip book." 

20 

21 TT 8/ 13 p.m. at 270, line 25- 272, line l (Lehrberg). 

22 

23 

24 204. Sears had an entire department devoted to sendin g out 

25 information to the 850 Sears retail stores. Sears deals with many 

26 types of products that have warranties or are affected by government 

-96-
ACTIVISION INC.'S REVISED FINDINGS OF FACT 



KJNARD 
RJCE 

NEMERilvSKJ 
:M' ( 

:)BE )N 
&t. ...... 

, .~c~ 

regulations, and which require Sears to convey information regarding 

2 the purchase or use of those products. It was relati vely easy f o r 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Sears to pu t out warnings to c onsumers regarding the burning phos-

phor problem, and it would have been relatively easy to i nform Sears 

customers that certain video games could or could not be played with 

certain master consoles. 

TT 81 13 p . m. at 271, line 23 - 272, line 1 ; 277 , lines 1-22 
( Lehrbe rg) . 

205. Atari, a Magnavox licensee, never requested Sears to 

put up warnings of any type to its customers about video games, no r 

did Atari e ver inform Sears that it was not permissible for a Sears 

customer to purchase or use an Activ ision game cartridge with an 

Atari 2600. Atari did try to keep Sears, its largest customer, from 

se l ling other software manufacturers' cartridges for the Atari 26 00, 

by doing such things as giving Sears exclusive deals. Atari was at 

all times extremely desirous of keeping competitors such as Act i vi-

sion out of the market for sales of software. Atari took out a 

trade advertisement directed to retailers (not consumers) which made 

ambiguous suggestions that non-Atari manufactured cartridges might 

cause a warranty problem with the Atari 2600. Consumers were nev er 

II 

II 

II 
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informed about the substance of the trade ad. 

TT 81 13 p.m. at 268, lines S-9; 272, lines 10- 14, 19-21, 24 - 273, 
line 1; 273, lines 6-9 (Lehrberg); 295, line 25 - 296, line 7 
(Lopez); TT 7-75, line 16- 776, line 11 (B~shnell). 

206. Consumer publications such as "Electronic Games" and 

"Joystick" are devbted to the play and enjoyment of video games. 

These consumer magazines contain, among other things, game reviews 

of software manufacturered by different companies, and playing tips. 

The consumer publications are typically organized by sections 

according to type of master console--~, Atari 2600, Colecovision, 

Intellivision. No warnings through advertising, announcement, or 

otherwise, were published in these magazines warning customers that 

certain video game cartridges could not be used or purchased without 

potentially infringing the Baer-1 or Rusch- 2 patents. 

TT 81 13 p.m. at 273, line 10- 274, line 11 (Lehrberg). 

207. The consumer of a master console reasonably expected 

that he could purchase or use any video game cartridge that was 

advertised or communicated as being compatible with the master 

console hardware he owned, regardless of the manufacturer of the 

II 

II 
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video g~me cartridge. 

2 

3 TT 81 13 p.m. at 278, lines 7-12 (Lehrberg}; 303, line 27 - 304, 
line 5 (Lopez}; TT 81 14 a . m. at 455, line 15- 456, line 4 (Star ). 

4 

5 

6 

7 208. The consumer of an Atari, Mattel or Coleco master 

8 console has an implied license for reasonable use of his or her 

9 master console, including the purchase and use of compatible game 

10 cartridges, regardless of manufacturer. The consumer does not 

11 infringe any claim of the '507 patent by purchasing or using any 
i()v\11\RD 

RJCE 12 
NEMERnv'SKl 

/""'.AI\ ( 13 
:JBE )N 

& I . • .:.. 14 
A Pro~ Co~,.,.,.. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Activision video game cartridge. 

See Findings of Fact 198 - 207. 

II 

II 

II 

II 

II 

1/ 

II 

II 
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II 
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2 

3 
A. 

4 

5 

6 

VI I. 

SEVEN ACCUSED ACTIVISION GAMES 
DO NOT INFRINGE THE RUSCH-2 PATENT. 

The Phrase "Imparting A Distinct 
Motion" Describes Only Two Types 
Of Motion: Reversal And A Transfer 
Of Velocity. 

209. Rusch's patent application, for what eventually 

7 issued as the Rusch-2 patent, did not use the words "imparting a 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

distinct motion" to describe Rusch's invention. 

Ex. CS ('284 file wrapper); Ex. OF (Rusch- 2 patent). 

210. The phase "imparting a distinct motion" is found only 

in the claims of the Rusch-2 patent; it is not used anywhere within 

the specification. The phrase was created by Sanders' patent attor-

neys in response to a Patent Office rejection which stated that 

certain claims, including claims 25 and 52 (then 44 and 88), were 

indefinite under 35 U.S.C. 112 "for the uncertain meaning of 'hit' 

and 'hitting.'" In their remarks which explain the new phrase, 

Sanders' patent attorneys stated: 

"Applicant, tr.rough his attorney, wishes to thank 
the Examiner for the courtes y extended at an inter­
view on July 13, 1971. Pursuant to the agreement 
arrived at during the interview, Applicant has 
amended claim 44 [claim 25 in the Rusch- 2] to 
include the cooperating nature of the 'hit' and 
'hitting' symbols particularly reciting that the 
motion of the 'hit' symbol is dependent upon the 
position (coincidence) of the 'hitting' symbol with 
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the 'hit' symbol to impart motion thereto." 

Ex. CF ('284 file wrapper) at 127, 146; Ex. CV. 

211. In their definition of "hit" spot, Sanders defined 

the two types of motion which could be imparted: 

"The second functional spot is referred to as a 
'hit' spot, and this spot is not directly controlled 
by the viewer but its position, movement, etc., is 
determined in part by other electronic signal gen­
erating means in the unit, including signal generat­
ing means responsive to the position, direction, 
etc. of the so-called 'hitting' spot. This type of 
spot represents, for example, a ball, a hockey puck, 
etc. In the games described in the body of the 
application, various different control signals are 
set forth to cause this 'hit' spot to move in dif­
ferent patterns, as, for example, one control causes 
it to automatically go from an off-screen left posi­
tion to an off-screen right position and vice versa 
continually unless coincidence is made with a 'hit­
ting' spot, whereby it would reverse direction, or, 
alternatively, the 'hit' spot will remain in a 
steady position until 'hit' by a 'hitting' spot 
whereupon it will travel in a direction and with a 
velocity proportional to the direction and velocity 
of the 'hitting' spot, causing it to move toward an 
off-screen position, whereupon it will bounce away 
from the screen in the same fashion as a ball 
would." 

. 
Ex . CF ('284 file wrapper) at 147, 148. 

212. Rusch application claim 88, which later issued as 

claim 51, was amended in precisely the same fashion as application 

II 
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claim 44 . 

2 

3 Ex. CF ('284 file wrapper) at 163. 

4 

5 

6 213. In other documents filed with the patent office by 

7 applicant's attorneys both before reissue was sought and in con-

8 nection with reissue, imparting a distinct motion is again defined 

9 as "cooperating" motion in which the motion of the "hit" or "second" 

10 spot is dependent upon or responsive to the motion of the first spot 

11 at coincidence. 

12 

13 Ex. CU (Seligman); Ex. DJ (Seligman) . 

14 

15 

16 214. The only two types of motion of the "hit" spot within 

17 the ambit of claims 25 and 51 of the Rusch-2 patent are reversal of 

18 motion (bounce) or where the hit spot travels in a direction and 

19 with a velocity proportional to the direction and velocity of the 

20 ~hitting" spot . The doctrine of file wrapper estoppel limits the 

21 claims to this definition since this definition was specifically 

22 advanced to avoid a §112 rejection and no subsequent definition or 

23 modification was ever submitted to the patent office. 

24 

25 See Findings of Fact 209 - 212. 

26 
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215. The sole reason that claims 60 through 64 of the 

Rusch-2 patent were added was to insure that the claims covered 

video monitors as well as television receivers. The manufacturers 

of coin operated video games were refusing to take a license under 

Rusch-2 because they used monitors instead of standard television 

sets. Sanders was particularly concerned about this omission with 

respect to claims 25 and 51: 

"The inclusion of terms within claims of said Let­
ters Patent 3,059,284, such as claims 25 and 51, 
which might form a basis for any party to take the 
position that those claims do not include television 
games using as a video display device either a tele­
vision monitor or a television receiver intended to 
receive broadcast television signals but with the · 
radio frequency and intermediate frequency portions 
thereof by-passed or disabled was through error and 
without any deceptive intention." 

Ex. DG ('507 file wrapper) at 32 (Rusch Declaration). 

216. Claims 60 and 61 employ the phrase "imparting a 

distinct motion." Because the only definition of this phrase is 

found in reference to independent claims 25 and 51, the motion 

recited in these claims is limited in the same fashion as claims 25 

and 51. 

Ex. DF (Rusch-2 patent). 

II 

II 

II 
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.217. Unless the issue involved is use of monitors instead 

2 of standard television, any game which does not infringe either 

3 claims 25 or 51 cannot infringe claim 60 because all material ele-

4 ments called for in 60 are found in claims 25 and 51. 

5 

6 

7 
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See Findings of Fact 58, 215 - 217. 

218. The elements of the games listed below which are 

alleged to constitute "imparting a distinct motion to the hit symbol 

upon coincidence with the hitting symbol" are as follows: 

A. 

B. 

c. 

D. 

II 

II 

Fishing Derby The motion of the fish following coin-

cidence with t he end of the fishing line. 

Stampede The moti o n of the cattle after coinci-

dence with the horse and rider. 

Grand Prix The motion of the game-controlled car o r 

the bridge after c o incidence with the 

player-controlled car. 

Bat·nstorming The motion of the windmill, barn or goose 

following coincidence with the airplaine. 
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2 

3 

4 F. 

5 

6 

7 

8 G. 

9 

10 

Sky Jinks 

Enduro 

Decathlon 

11 Stip. 21. 

12 

13 

The motion of the pylon, tree or balloons 

after coincidence with the airplane. 

The motion of the game-controlled car 

following coincidence with the 

player-controlled car. 

The motion of the hurdle following coin-

cidence with the hurdler. 

14 219. Until the eve of trial Magnavox contended the 

15 "imparting a distinct motion" in Dolphin and Keystone Kapers was as 

16 follows: 

17 

18 A. Dolphin The motion of the squid after coincidence 

19 with the dolphin after the dolphin has 

20 touched the seagull. 

21 

22 B. Keystone Kapers The motion of the beach ball following 

23 coincidence with Officer Kelly. 

24 

25 Stip. 21. 

26 II 
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B. No Moti on Is "Imparted" In 
Six Acti vision Scrolling Games. 

220. Six of the accused Activision game cartridges are 

"scrolling games." These games include Sky Jinks, Decathlon, 

Enduro, Grand Prix, Barnstorming, and Stampede . The Activision game 

Dolphin, previously alleged by Plaintiffs to infringe the Rusch- 2 

patent, is a scrolling game, as is Activision's Skiing which has 

never been alleged to infringe. In a scrolling game the game 

designer writes a computer program which keeps the player controlled 

symbol on the screen at all times and moves the b a ckground past the 

player. Ralph Baer conceived the idea of a scrolling video game in 

September 1966 , and in May, 1967 he reduced it to practice in a car 

race game . Rusch neither conceived nor described in claim or spec i-

fication such games. Therefore, they do not infringe the Rusch- 2 

patent. 

TT 8/ 14 a.m. at 362, line 27 - 363, line 12 (Crane); 3-97, line 3 -
3-101, line 16; 3-113, line 20 - 3-115, line 9; ·3 - 116, lines 8 - 25; 
3-101, line 25 - 3-107, line 18 (Baer). 

221. Bob Whitehead designed the game Sky Jinks, modeling 

the game after the pylon races at the Reno Air Show. The ob j e c t o f 

th~ game is to fly an airplane around pylons which scroll from the 

top of the screen t oward the bottom, while avoiding hitting ei ther 

the pylons or other obstacles which randomly appear. The player 

controls the left and right movement of the airplane, and its speed 
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with a button on the joystick. When a tree or other obstacle is 

2 hit, the speed of the player's airplane is automatically decreased 

3 to a fixed rate close to zero. Because it is the player controlled 

4 aircraft which slows, everything on the scroll at the time of impact 

5 is effected; so if a tree is hit, all the other trees on the scroll, 

6 as well as the pylons and balloons will appear to slow. No motion 

7 is imparted to any of the obstacles after touching the player's 

a airplane, rather ~1e computer program reduces the speed of the 

9 airplane in response to coincidence. 

10 

11 TT 81 14 a.m. at 363, line 21 - 364, line 28 (Crane); Ex. FT. 

12 

13 

14 222. Sky Jinks is not a ball and paddle game. Sky Jinks 

15 is not an interactive game where two players simultaneously compete 

16 with each other. Obstacles do not bounce off of the player con-

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

trolled airplane, nor is the velocity of the airplane in some way 

imparted to any particular obstacle on the scroll. There is no 

distinct reversal of motion of a hit symbol upon coincidence with a 

hitting symbol. Accordingly, Sky Jinks does not infringe the 

Rusch-2 patent. 

TT 81 14 a.m. at 365, lines 1-22 (Crane). 

II 

II 

II 
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223. The Activision game Skiing is identical in all mate-

rial respects to Sky Jinks. Skiing was released before Sky Jinks, 

and has never been alleged to infringe the Rusch-2 patent. (In 

response to interrogatories, Magnavox specifically stated that it 

only omitted games from a charge of infringement when it found from 

examination that an element of Rusch-2 was not present.) Skiing was 

also designed by Bob Whitehead. The player skis down either a 

slalom or downhill course while trying to avoid obstacles. The 

player controls the skier's horizontal position as well as speed. 

If the player controlled skier hits an obstacle, his speed is auto-

matically set to zero, thereby stopping the entire scroll. ·There is 

no difference in the motion of the obstacle upon impact in Skiing as 

opposed to Sky Jinks. 

TT 8/14 a.m. at 365, line 25- 367, line 11 (Crane); Ex. FY; Pl's 
Supp. Resp. at 12-13 (#41) . 

224. David Crane's Activision Decathlon is a scrolling 

game in which the player rapidly "pumps" his joystick to cause the 

player controlled symbol to run across the screen. The Activision 

Decathlon simulates all ten events of the Olympic decathlon. 

Magnavox alleges that the collision of the player's runner with a 

hurdle in the 110 meter high hurdles infringes the Rusch- 2 patent . 

The other nine e v ents are conceded to be non- infringing. In the 

Decathlon 110 meter hurdles the object is to run as fast as you can 
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and jum~ over the hurdles to reach the finish line in a minimum of 

2 time. 

3 

4 
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8 
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10 

11 

TT 8/ 14 a.m. at 367, lines 15-27 (Crane); Exs. FX, HE; Stip. 21(k); 
Pl's Supp. Resp. at 12-13 (~41). 

225. Since the object of the Activision Decathlon is to 

avoid hitting the hurdle, this is not a hit and hitting event . None 

of the events played with the Activision Decathlon cartridge are 

ball and paddle games. When the player controlled symbol touches a 

1\JCE 12 hurdle, the player's speed is decreased to a fixed value and the 
NEMEP r.. '5KI 

:A]\: ( 13 graphic representing the hurdle is changed to show the hurdle in a 
OBE )N 

& f-r,u<. 14 horizontal position. The hurdle does not reverse direction when hit 

15 by the runner, and there is no transfer of velocity from the player 

16 controlled symbol to the hurdle. There is no distinct reversal of 

17 motion of a hit symbol upon coincidence with a hitting symbol. 

18 Accordingly, the Activision Decathlon does not infringe the Rusch-2 

19 patent. 

20 

21 TT 8 / 14 a.m. at 371, line 1- 372, line 11 (Crane); TT 3-113, line 
7-19 (Baer). 

22 

23 

24 

25 226. Enduro is an endurance race, the objective is to pass 

26 a predetermined number of obstacle cars within a set time period. 
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The player controls the horizontal position and the speed of his car 

2 on the roadway. Obstacle cars are randomly generated by the 

3 computer and the player has to avoid them to complete the course in 

4 timely fashion. The obstacle cars move in the same direction as the 

5 player's car, but at a slower fixed speed. When the player's car 

6 hits an obstacle car, the player's speed is automatically decreased 

7 to a fixed speed slower than that of the obstacle car. The velocity 

8 of the struck obstacle car is unaffected by the collision, as is the 

9 velocity of the other cars in the scroll at the time of collision. 

10 Thus, after a collision, the other cars on the screen are moving 

11 faster than the player controlled car and they disappear off into 
-DNARD 

FJCE 12 
NEMEP . SKJ 

the distance as if the player had slowed by using his brake. 

:M ( 13 
OBE )N 

The player's car does not impart motion to the obstacle 

& F/\Ll<. 14 car. The player's car does not reverse the direction of an obstacle 
rojn.rorwtl COrJJONno.t 

15 car it collides with, nor is the player's car's velocity imparted to 

16 the obstacle car. Enduro is not a ball and paddle game, nor is it 

17 an interactive game which allows two players to participate simulta-

18 neously . Accordingly, Enduro does not infringe the Rusch-2 patent. 

19 

20 TT 8/ 14 a.m. at 373, line 9 - 376, line 28 (Crane); Ex. FW. 

21 

22 

23 227 . The game Grand Prix is very similar to Enduro. The 

24 player controls the v ertical position of his car on a race track 

25 which moves from right to left . The player accelerates or deceler-

26 ates his car in an effort to reach the end of the track in minimum 
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elapsed time. Unlike Enduro, the obstacle cars of Grand Prix have 

2 four fixed speeds . When the player's car collides with an obstacle 

3 car , the player's car is set to a speed less than that of the obsta-

4 cle car. The speed of all the obstacle cars on the screen is unaf-

5 fected by collision. There is another obstacle in Grand Prix 

6 besides other cars; in some versions of Grand Prix a bridge appears, 

7 narrowing the track . If the player's car hits the bridge, the car 

8 slows its motion; it would be unrealistic to have a stationary 

9 object, the bridge, "bounce" off the car. 

10 The player's car does not impart motion to the obstacle 

11 cars or the bridge . The player's car does not reverse the direction 

RJCE 12 of an obstacle car it collides with nor does it impart velocity to 
~ '"ME.r SK.l 

':.M ( 13 the obstacle car or bridge . Grand Prix is not a ball and paddle 
.-aBE. JN 

& FALK 14 game. It is not an interactive game which allows two players to 

15 race simultaneously. Accordingly, Grand Prix does not infringe the 

16 Rusch-2 patent. 

17 

18 TT 8/ 14 a.m. at 377, line 9 - 381, line 19 (Crane); Ex. FS. 

19 

20 

21 228. In Barnstorming the player controls the speed and 

22 vertical position of a biplane with the objective of flying through 

23 a predetermined number of barns while a v oiding obstacles in minimum 

24 time. The obstacles are of two types: barns and windmills which 

25 are fixed with respect to the scrolling background, and flights of 

26 geese which are flying in front of and in the same direction as the 
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6 

7 

8 

9 

10 

11 
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&L ·' 14 
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15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

biplane . When the player makes a mistake and hits a windmill or the 

wrong part of a barn, the biplane's speed is set to a fixed value 

less than that of the object struck . Since Barnstorming is intended 

to simulate real life occurrences, it would make no sense to 

"bounce" the barn or windmill. When the biplane hits the geese, the 

speed of the geese is increased to some fixed value unrelated to the 

speed of the biplane. Even if just one goose is hit, all of the 

geese in that line"fly faster. 

Barnstorming is not a ball and paddle game, nor is it an 

interactive game two players play at the sa·me time. Motion is not 

imparted to the obstacles when the player's biplane collides with 

them. The obstacles' motion is not reversed when they collide with 

the player's biplane. The biplane's velocity is not imparted to the 

obstacles upon collision. Barnstorming does not infringe the 

Rusch-2 patent. 

TT 8/ 14 a.m. at 382, line 15 - 385, line 25 (Crane); Ex . FR. 

229. Dolphin is a scrolling game which, until the eve of 

trial, Magnavox contended infringed the Rusch-2 patent. Magnavox 

has offered no explanation why this game suddenly ceased to infringe 

the Rusch-2 patent. As in all of the previously described scrolling 

games, in Dolphin the player controls the position on the screen and 

the speed with respect to the scroll of a symbol, namely a dolphin. 

The object of the game is to guide the dolphin through walls of 
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"0/nlrorwl Co,.o,.ho" 

seahorses while avoiding being eaten by a chasing squid. At certain 

2 times a seagull flies overhead, and if the dolphin can leap out of 

3 the water and touch it, the dolphin can turn the tables and chase 

4 the squid. When the dolphin catches the squid, the squid sulks of f 

5 towards the left edge of the screen. As in the other scrolling 

6 games, the velocity of the squid after collision is unrelated to the 

7 motion of the dolphin prior to contact. Although the squid appears 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

to reverse direction after coincidence with the player-controlled 

dolphin, this reversal is simply in the nature of the scrolling 

technique. 

TT 8/14 a.m. at 386, line 5 - 388, line 4 (Crane}; Ex. FV; Plf's 
Supp. Resp. at 12-13 (#41}. 

230. The player of Stampede controls the vertical position 

of a cowboy on a horse and uses a lasso to capture cattle . The 

object of the game is to lasso as many cattle as possible while 

letting no more than three cows escape. To this end the cowboy can 

herd cattle so that they speed up, giving the cowboy another chance 

to catch them. The cattle are running in the same direction as the 

cowboy, but at different speeds. When the cowboy herds the cattle, 

their speed is increased a fixed amount unrelated to the cowboy's 

speed. 

Stampede is not a ball and paddle game, nor is it an 

interactive game two can play at once. Motion is not imparted to 
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15 

16 
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20 

21 

22 

23 

24 

25 

26 

the cattle; when the cowboy herds the cattle, they increase their 

speed and do not reverse direction with respect to the scrolling 

background . The velocity of the cowboy is not imparted to the 

cattle. Because the motion of the cattle after h erding is totally 

unrelated to the v elocity of the cowboy, Stampede does not infringe 

the Rusch-2 patent. 

TT 8/ 14 a.m. at 388, line 9 - 391, line 18 (Crane); Ex. FQ. 

231. On September 28, 1982, Magnavox filed this lawsuit, 

but did not allege which Activision game cartridges, when used with 

a master console, allegedly infringed the Rusch-2 patent. In 

February 1983, in response to Interrogatories from Activision , 

Magnavox alleged that "as presently advised" the following games 

were at issue: Tennis, Ice Hockey, Boxing, and Fishing Derby. On 

February 9,1984, Activision provided Magnavox with sales data for 

these four games. Shortly thereafter, on March 2, 1984, Magnavox 

indicated that it would name nine additional games, and did so 

formally by filing S~pplemental Responses to Interrogatories 38 and 

39 (regarding alleged infringing games and claims) on March 26, 

1984. Notably, three of the nine newly alleged games were on the 

market at the time this lawsuit was filed; of the remaining six 

newly alleged games, one was on the market when Magnavox answered 

interrogatories in February, 1983, and four were on the market at 

the time Magnavox filed a 32-page Supplemental Response to 
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Interrogatories (Nos. 1-125) on September 1, 1983 which did not 

include any further supplementation to Interrogatories 38 or 39. 

The most recently released of the nine newly alleged games had 

already been on the market for over five months before Magnavox 

formally named the nine additional allegedly infringing games; every 

alleged infringing scrolling game was identified only after Magnavox 

realized from the sales data provided that only a limited amount of 

money was involved in the first four accused games. 

See Plfs' Answers to Interrogatory No. 39 as supplemented in Febru ­
ary 1983 , March 1984 and September 1984. 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 
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c. 

2 

3 

Fishing Derby, Like Keystone 
Kapers And Frostbite, Does Not 
Infringe The Rusch-2 Patent. 

232. Keystone Kapers, like Dolphin, was alleged to 

4 infringe the Rusch-2 patent. On the eve of trial, Magnavox conceded 

5 that Keystone did not infringe and has offered no explanation why . 

6 In Keystone, Officer Kelly runs as fast as he can to catch a thief 

7 who throws obstacles at him. The motion of a beach ball, one of the 

8 obstacles, after hitting Officer Kelly was alleged to infringe the 

9 

10 

11 

ONA.RD 
PJCE 12 

NEMEr -- 'SKI 
J\)\ '( 13 
JBE JN 

& Ft'\LI<. 14 

of--~ C._ 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Rusch-2 patent. The beach ball moves -either right to left or left 

to right, bouncing slowly as it goes. When the ball hits Kelly, its 

horizontal motion stops and it bounces once in place and then disap-

pears . Keystone Kapers is not an interactive game; although there 

is a ball in the game it is not a ball and paddle game. The motion 

of the ball, which changed after collision, is neither a reversal of 

motion nor a change in motion related to the velocity of the hitting 

spot on impact. 

TT 8/ 14 a.m. at 391, line 27- 393, line 21 (Crane); Ex. FV; Plf's 
Supp. Resp. at 12-13 (#41). 

233. Magnavox has conceded that the game Frostbite does 

not infringe the Rusch-2 patent. In Frostbite the player controls 

the position of an eskimo whose goal is to jump from ice floe to ice 

floe, building his igloo with each successful jump. Every time the 

player controlled eskimo touches an ice floe, the horizontal 
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movement of the ice floe is imparted to him in exactly the same 

fashion the fish imparts motion to the player controlled fishing 

line in Fishing Derby. While on an ice floe, the eskimo is faced 

with certain obstacles, such as flying geese, whose purpose is to 

push him off the floe. If a goose touches the eskimo, his horizon-

tal movement becomes that of the goose and he is pushed off the end 

of the floe. As in Fishing Derby, once the machine controlled 

symbol touches the player controlled symbol, the movement of the 

machine symbol is imparted to the player symbol. 

TT 8/14 a.m. at 397, line 5 - 398, line 21 (Crane); Ex. GD; . Pl's 
Supp. Resp. at 12-13 (#41). 

234. In Fishing Derby, the player's objective is to catch 

fish which are swimming randomly back and forth in defined horizon-

tal bands. The player controls the horizontal position of his 

fishing rod, and can lower a baited hook down to the fish . If a 

fish takes the hook, it continues to move randomly back and forth. 

As the fish swims back and forth, it carries the player's fishing 

line, causing the line to move. The player can reel the fish in 

either by doing nothing, in which case the computer controls the 

player's fishing line, or the player can speed up the process by 

pushing a button which tells the computer to shorten the fishing 

line more quickly. In either case, the horizontal motion of the 

fish is unaffected. The fish does not reverse direction when 
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caught, nor is velocity imparted from the fishing lin~ to the fish. 

2 Since it is the machine controlled symbol which imparts motion to 

3 the player controlled symbol and since there is no reversal or 

4 velocity exchange , Fishing Derby does not infringe the Rusch-2 

5 patent. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

TT 81 14 a . m. at 394, line 4 - 397, line 4 (Crane); Ex. FP . 

235. Sky Jinks, The Activision Decathlon, Enduro, Grand 

Prix, Barnstorming, Stampede, and Fishing Derby are not interactive 

games nor are they ball and paddle games. In Plaintiffs' Pretrial 

Memorandum in this action they again define and delimit Rusch's 

invention to "development of interactive games and game concepts" 

and circuitry to implement them. Baer identified Rusch's device as 

the "ball and paddle" game. Therefore, none of these games infringe 

the Rusch-2 patent. 

Plf's Pre-Trial Mem. at 5; Ex. DF (Rusch- 2 patent); TT 2-29, lines 
2 - 23 (Baer); Ex. CU (Seligman); Ex. DJ (Seligman); Ex . CF ('284 file 
wrapper). 

II 

II 

II 

II 

II 

II 
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D. Nonaccused Activ ision Software 
Sold Prior To The Start Of Trial 
Does Not Infringe The Rusch-2 
Patent. 

236. Before trial Activision asked Magnavox to state the 

reason why nonaccused games do not infringe the Rusch-2 patent. In 

response, Magnavox stated in pertinent part: "At to each Activ i s i o n 

television game cartridge not alleged to form the basis for a charge 

of infringement (of Rusch-2] . plaintiffs have not found ele-

ments in the game, the game cartridge, and the game cartridge in 

combination with a television game console, which respond to every 

element of any claim or the equivalent thereof." 

Pl's Supp . Resp. at 12-13 (#41). 

237. The manufacture, use, sale, or offer for sale of t h e 

Activision v ideo game software cartridges and disks listed below 

were not alleged to and therefore b y admission and by the principle 

of res judicata do not directly o r contributorily infringe or i nduce 

infringement of any claim of the Rusch-2 patent : 

Ti tle Shipment Date System 

1. Dragster July, 1980 Atari 

2 . Checkers July, 1980 Atari 

3. Skiing July, 1980 Atari 

4 . Bridge December , 1980 Atari 

5 . Laser Blast March, 1981 Atari 
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6. Freeway July, 1981 Atari 

2 7. Kaboom! July, 1981 Atari 
September, 1983 Atari Home Computer 

3 ("HC") 

4 8. Chopper Command May, 1982 Atari 

5 9. Starmaster May, 1982 Atari 

6 10. Pitfall! August, 1982 Atari 
November, 1982 Mat tel 

7 May, 1984 Commodore disk 
August, 1984 Commodore cart-

8 ridge, Atari HC, 
Coleco 

9 

11. MegaMania September, 1982 Atari 
10 December, 1983 Atari HC 

11 12. River Raid December, 1982 Atari 
rlONARD September, 1983 Atari HC 

PICE 12 October , 1983 IBM 
. :ME 'SKJ November, 1983 Mat tel 

:AT' y 13 September, 1984 Commodore disk 
ROBE.. _ ..ON October , 1984 Commodore 

& FALK 14 cartridge 
""',.....,,.., CO'JI'O#Wnot'l 

15 13. Spider Fighter January , 1983 Atari 

16 14. Seaquest February, 1983 Atari 

17 15. Oink! March, 1983 Atari 

18 16. Keystone Kapers April, 1983 Atari 
May, 1984 Coleco, Atari HC 

19 
17. Happy Trails April, 1983 Mat tel 

20 
18. Dolphin April, 1983 Atari 

21 
19. 

22 
Plaque Attack May, 1983 Atari 

20. 
23 

Crackpots July, 1983 Atari 

21. Dreadnaught Factor July, 1983 Mat tel 
24 May, 1984 Atari; Atari HC 

25 

26 
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32. Zenj i 

33. Zone Ranger 

34. Park Patrol 

35. Designer's Pencil 

36. Ghostbusters 

37. Past Finder 

38. Space Shuttle 

July, 1984 
August/ 1984 

Commodore disk 
Atari HC 1 Atari 1 

Coleco 
September 1 1984 Commodore cartridge 

September 1 1984 Atari HC 1 Commodore 
cartridge, Atari 
Commodore disk 

September, 1984 Commodore disk 

September/ 1984 Commodore disk/ 
Commodore cartridge 

December/ 1984 Atari HC, Apple 
January/ 1985 IBM 

October, 1984 Commodore disk 
December 1 1984 Apple 1 Atari HC 

November, 1984 Atari HC, Commodore 
disk 1 Commodore 
cartridge 

November , 1983 Atari 
October / 1984 Commodore disk, 

Atari HC, Commodore 
cartridge 

Ex. FN (current list of Activision games); Stip. 19; Stip. 20; Plf's 
Supp. Resp. at 12-13 (#41); Plf's Third Supp. Resp . to Def's 
Interrogs. at 2 (#38); Stips. 22 1 23 . 
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VI I I. 

2 NO WILLFUL INFRINGEMENT 

3 238. Before forming Activision, Jim Levy and David Crane 

4 and other founders sought and obtained lega~ advice from patent 

5 attorneys Thomas Schaetzel and Aldo Test concerning potential 

6 liability under patents held by others. Neither Schaetzel nor Test 

7 brought the Rusch-2 patent to their attention. The first time 

8 Activision became aware of the Rusch-2 patent was when Jim Levy, 

9 president of Activision, received a letter from Magnavox. 

10 Activision reasonably relied on the advice of their patent counsel. 

11 

RICE 12 TT 6-144, line 11 - 6-146, line 6 (Levy); Exs. IF, IG, IH, II, IJ, 
I K I I Q I I R I I s I ED . \JEMER015Kl 

-:AN 13 
JBEI )N 

& h ·' 14 

15 

16 239. Activision has reasonably relied upon opinion of 

17 counsel that it does not infringe the Rusch-2 patent. No game 

18 designer at Activision has ever relied on the teachings of the 

19 Rusch-2 patent in creating a video game. To this day David Crane, 

20 the leading game designer at Activision, does not understand what 

21 relationship, if any, the Rusch-2 patent bears to the work he does. 

22 

23 TT 8 / 14 a.m. at 357, line 21 - 359, line 7 (Crane); Ex. IE (Business 
Plan); Ex. JH (Board Minutes). 

24 

25 

26 // 
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.240. In November, 1980, Jim Levy of Activision wrote a 

2 letter to Magnavox opening discussion about a possible competitive 

3 arrangement for manufacture by Activision of software for Odyssey-2. 

4 At the January, 1981 meeting he discussed the matter with the 

5 Magnavox Marketing Manager responsible for Odyssey, Mike Staup. 

6 Mike Staup made no mention of any patent claim. Levy would not have 

7 approached Magnavox in this way if he had any knowledge of the 

8 Rusch-2 patent andi or Magnavox's claims regarding it. 

9 

10 TT 7-8, line 5 - 7-12, line 5; Exs. 10, IP, IQ. 

11 
KJNARD 

1\JCE 12 
NEMEP ~'SKJ 

::H-. ( 13 
:)BE )N 

241. Activision, in the conduct of its business, takes 

& Fn._J( 14 great care to avoid infringing valid patents which might affect any 
, o~C~'*' 

15 of its products. Activision has proceeded at all relevant times in 

16 the good faith belief that its products do not infringe any 

17 applicable patent . 

18 

19 TT 7-26, lines 3-19 (Levy). 

20 

21 

22 242. On September 7, 1984, in response to Activision's 

23 Motion to Compel, Magnavox supplemented for the third time their 

24 answer to Defendant's Interrogatory No. 38. Less then one month 

25 before the then-scheduled trial date of October 8, 1984, Magnavox 

26 contended that 13 Activision games infringed the Rusch-2 patent. 
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Less than one week before this action commenced , counsel for 

2 Magnavox changed their allegation to include only 11 games, dropp i ng 

3 Keystone Kapers and Dolphin. No explanation has been offered why 

4 these games ceased to infringe after having been alleged for almo st 

5 two and one-half years. 

6 

7 Plf's Third Supp. Resp. (#38). 

8 

9 

10 243. Neither Magnavox nor Activision has been certain as 

11 to which, if any, of Activision's games infringe the Rusch-2 patent . 

12 Magnavox' expert, Dr. Ribbens did not remember what steps he took to 

13 determine whether a game infringed. When Dr. Ribbens viewed the 

14 play of Dolphin he could not tell if it i nfringed but initially 

15 thought it did and later retracted indicating that "distinct moti on" 

16 should apparently be readily visible on first v iewing. Dr . Ribbens 

17 was uncertain about the infringement of Keystone Kapers. Tom Bri ody 

18 testified that Magnavox did not purs ue Parker Bro thers because they 

19 made no infringing games; however, t he Parker Brothers game ''React-

20 or," the object of which is to bounc e machine-controlled spots in 

21 reverse direction by manipulation of a player-controlled hitting 

22 symbol, is far closer to fitting the definition of "imparting dis-

23 tinct motion" than any of the disputed Activision software. 

24 Activision could not and did not wi l lfully infringe the Rusch-2 

25 II 

26 II 

-125-
ACTIVISION INC . 'S REVISED FINDINGS OF FACT 



.10NARD 
RICE 

t''"ME '5KJ 
:::Ai' y 

J..0Bt.. ,ON 
& FALK 

-o/nMofwi Co,.o,.hOft 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

patent because its scope is completely uncertain. 

TT 6-49, lines 21-25; 6 - 59, lines 1-10 (Ribbens); TT 7 - 19, lines 
5-16 (Levy); TT 6-126, lines 5-8 (Briody). 
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4 244 . 

IX. 

THE PRIOR LAWSUITS ARE ENTITLED 
TO LITTLE OR NO WEIGHT. 

The Rusch-2 patent has been the subject of two prior 

5 awsuits filed by Magnavox, neither of which has bearing on the 

6 resent action as set forth below. Neither action involved a 

7 oftware-only manufacturer. Activision was not a party nor in 

8 rivity to a party in Magnavox v. CDI. The major defendants settled 

9 of trial leaving only two manufacturers remaining when 

10 rial began. Of these two, one, Chicago Dynamic Industries, 

11 eclared bankruptcy just a few days into trial. The remaining 

HONARD 12 
RJCE was the Seeburg Corporation and its distributors; 

"'Ei\ M KJ 
Cl DY 13 major business is and was manufacture of juke boxes 
RD. ,-SON 

& FALK 14 lthough it did manufacture some coin-operated video game units. 
\ Pro/, niO"•I Corpor•r.o~t 

15 he prior art Seeburg presented to the court did not include the 

16 iginbotham tennis game, the G.E. / NASA scene generator or the 

17 piegel patent, art which Activision has presented to this Court. 

1a he prior art considered in Magnavox v. CDI was therefore signifi-

19 antly different than that presented in this case. The decision i n 

20 DI stands only for ~he proposition that Seeburg failed to meet its 

21 urden of proving invalidity on the record in that cas~. Seeburg 

22 ettled after losing the trial for two payments of a total of 

23 After completion of the CD! trial, the Primary Examiner in 

24 Patent Office found the Baer-1, termed by the CD! Judge the 

25 

26 
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"pioneer patent," to be invalid . 

2 

3 Judicial Notice No. 3, Ex. C, Ex. D; Stip. 26, 28; Ex . DO. 

4 

5 

6 245. Magnavox v. CDI began with an extensive and expens i v e 

7 enue fight between the courts in Illinois (7th Circuit) and 

8 alifornia (9th Circuit). Venue was critical during this period 

9 ecause patent holders received significantly disparative results 

10 epending upon the circuit where the litigation occurred, particu-

11 larly on the issue of validity where the Seventh Circuit was 

HONARD 
12 regarded to be RJCE more favorable to patent holders than the Ninth. As 

' ..JEJ\. M K.J 
Cf JY 13 a result of lack of uniformity the Federal Circuit was later 
[D, :SON 

& FALK 14 rea ted . 
1 Proftu•ort•l Co rpor•t•orr 

15 

16 tip . 26, 28; Judicial Notice Ex . E, H, No. 10 . 

17 

18 

19 246. In Magnavox v. Mattel, also commenced in Illinois, 

20 he validity of the Rusch-2 patent was not in issue. The technical 

21 ortions of the Mattel transcript were placed under seal by Mattel 

22 were not av ailable to Activision . Activ ision was not a party t o 

23 or in priv ity to a party to the action; a prior finding of 

24 infringement has no effect against a non-party not in priv ity. 

ecause Mattel did not challenge validity, the "scope of equi v a-25 

26 lents" accorded there was not limited as it is when validity is 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

HONARD 
12 RJCE 

'JEl\ Jv'SKJ 
C1 DY 13 
RC . . rSON 

& FALK 14 
' p.,of,u,ort• l Co~r•ltort 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

challenged. 

Judicial Notice Ex. E, F, H, No. 10 . 

91085/ 6-355900Ib 

Hon . Charles A. Legge 
United States District Judge 
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