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Unjver31tv of IlanoLs Pounda—
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Plaintiff and Counter)
Defendant—Appellee,:

.V".

" Blonder-Tongne Laboratories
S Ina, ' ' '

Defendanﬁ_an& counter
_Claimanthppellant,y

v
_JWD‘Electwonics corporatlon,

ounterclaim=Defendant
Appellee.. )

ition Por ”19r LCEtLOﬂ, Reoonslderdflon and Rehearing Before

el et . T e T A

'mn“ fourt B Banc.

e i e A A e

Now comes tne deLend PE.dHQ “count r claimant—»rﬂestnl,

f:BLo dﬁr Wonﬁue gdUOTatOlLP HInc. and prtLtLor .thi° Lourt Pow
'chrLf LduiOﬁ OL'Lth deuiuzan ot ?ebr WB,_‘”T}, “nd IOT Pﬁn'
“Oh and rencaﬂln nfjthe-sam }L¢»I@W105‘ bﬁ*upv uhp (ouw

~
1

The reagons for requestling such. further proceedings en

baﬁc-aré'threefold:

i l"l"uf;, v "LL 1as

“'of'dup-ﬂrocogﬁ of.law-in the trial of this.

de(, uno cr Ochumntqn es Wh*”a thp deﬁendant through]ho ruukt_of

Lts_own, was. decr=ved ol QH”_NWuﬂe “e“'at.dll qurbnr bh@ QL.H ntation

st




?hbiff*s case. (1ncLudfng =Ts all- 1mworﬁmnt nwtent oxp>rt,,

s'believed bO hlve been qeclded contravv to al l DvaWﬂHb prlncxple

'of'\marLcan jurlupruuebce}”'
In-addltlon,_the treatment of the defendant{S]patent inits

Ccounter claim by both the District'Court_ahd th Court of Appeals

'appaars to fly in the . tﬁpth of “he' recent mandate ol the Tupreme
TSR, S e L Newy) : o ' S

Lowrt with regard:to the rcqulrement for Lpecific-findingszin natent

cages where the O”UL oi oovxousnes“ iS_iDZQueatiOD,"

Seccudly, the GoncluSion of the-va}iditv"of the Isbell pateént

“in sult appears contra v to & V@FJ rccmnt bronouncemen% of " the 3upreme

- Court on combin ation patents.

'Thirdlyg this bouru-appeﬁrs.to'have overlooked-the nundatp

of "the Supreme Court -'méonhectiOh_withjthé dpoilc ilthOf the.doctrine

CofTunelean hands in I}atéﬂﬁt'n«dll)v;ff S

rvu, MATT}?:R OF DUE. P’F{O Lub AND FALH TRIAT

Court. has Téj ciéd‘ﬁhéxdefehdaﬁ s alleg@tlon that 1t

-

P
e T e
b\

d:{rived-df dﬁe DTOCeSb_LU terms OL deP tIJ 11, upon_the

'fQTOLnd hpn uoposedly Mr._B1onder was avallable 55 a witness'at_the 

al 1nd ”d - LCStlpM - anitb&u:uua OquJV couﬂsel.has'hot'Shown the
A _3 Sl

'fTélebahce Qf_testiany ,“pscted Irom the nauenu G\Dew* aﬁd UOL ot1er~

'~wvallableV. These “_l.ings ape,_howeve ' factudllJ 1h PrrOr and
Cappear LO on'bume unon cer aLn VLSdnprehenoLon of.this_@ourt.

. Tn ths. iLrot piaue, the “@cord bhOWS that .was not'pogM;ble

Lo obtaln_'he pr,SCWCQ oi OVQH Mr Blonder unt1L aft@J the'plalhtlff's

ﬁse—Ln—chLGF[on theJT Dﬂil and Mayes'ét-al-batéﬂts;_énd aiuor what~

cvvv ﬂerchsm dbjwndqnf'cdquHDréq@ht in onuob1L¥om thareto(wbich'cohf

%LOUCu of cro 35  xdanat on of DlaLntli 'w w1rne5 'and'an,attémpt*to




“use the F undﬁ?lon 5. Lﬂvenfor Mdyeq hLmuelf as a Wﬁune,g fer the

wl o

defen Guﬂl,.Whth ntfempf was- thwdrfed . as OXOlaLHPO at the bottom

o page;8 on-ohe NJJU D 167 ol**he defena nt on Ehis appeal).

r@cord bﬂOWo thqu h#b-reaoonk wﬂre Drescnted by _motiOn

=
[
,J

and affldavit \B. 63. hrouvh 7' as"ﬁo wny'une gefendant's tai

expert;'ProfeséQr Chu,'and;Mr. Blonder CGL;G not De avaLlabl at'the

start of the postponed trial. _Tt was expLalnud chat *he tuchn10a1

o

“aspects of the-litiﬁapion were ma tte g that hao oeen:prepared rori
Coovara p@riodfof a year with Profﬂ oor Chu jThE'record“shQWthhaﬁ-

Chhls twchn il thdrmation LDVOLV d tne pr entxhg oE oxiv“1 testio

-
o

xnd anwéﬁdix g

i
;
{a
oy
I

- ;.rn;qra;r:

';th .-_‘Pauc,en’r sz ice 3.31n bae 'lan?PG-

ch weﬁe as%erted by defendanf agatnb+ DTWIUL;IP

) éig; i:t} _ 311 @ %1 t Fnd I‘G’(‘ ]“’1 .;Pl()Lv 5 T‘T1€“ _cirﬁf'f‘r7 i(Lr} WS- 1r»r>1 v I '

Héf"juhﬂiof'th¢ ¥@5t@any Qf iﬁ£“aﬁpért;<Prdf9ﬁnQr ﬁhu;”bnx_ﬁf,unyu;-
'.witﬁeéa'ﬁhatébever'tO'eX§1ain1ﬁhisgbriér arﬁléﬁd.ifé;bea?inggﬁpbﬁ.; ”
f tﬁ@.aniLanatJon 01 Dlaintllf?b Datpnts - | | . |
Hepeatedly, the defenqant made “roferf df'ﬁﬁiéféSSéhtiéi'
'teétimbhv.ln thw% complica ed Datent case and omola[ntd dbéuﬁ béiﬁg
lqnﬁLCdePQ bv not haVLng unv w1tnes 585 (3;”74}55;5qg5153)." Far

.Rﬁ_ﬁ jJ pla‘ntlff made profert of. wnut WES to:bé DroVéd”

'Oy ,;'Witneqs: namelvntnat "the oubjeo% maLter of che cldlm% ‘of ‘the
{..J-t-: w”i‘ ":"‘ " é'é‘. :,;"t.’ S, L .

two unt V@”Llﬁy pafpn 8 Was fu11y anTL01pdted by the prior TPt”A _The
oquomt colloquy w1th the Co -clcaar'l‘r delwwcuted Lhe.deiondani'ﬁ

*COncern that'tllb lu whaf he would prove if-defendant was'ﬂgoing"to_,f

have w1tnesoc Dei,ndanu further made profert ,hdt sﬁch testiﬁbny

.woulﬁ show tndt-'thene two nafent -were cledrly 0bVLOUu to the ordLnary

. a,akaL] ed. wnxu«or




fﬁofhave,its_daﬁ in ouvt on ph9 1sgue Jf Eh@ OPLO”_a”T thoh iﬁ-a$serted-

Lio uecure oven Mr BIOnder s return untll after pldjﬂtileg ca SP»ln~

“Tﬁﬁaﬁéﬁlwubvom. Cour .“LCPHth dejzned whaf cons t;futeo e issups-'

VTiﬁ é§$é% of this wort and tht hlnd of prooi re necessary,;inbiu&lhg
" §yid§nbL Piatang co Wthe ocone and contenu oP Lhe Dr or aft-;"dLLr‘
” feréhc@ bftwm@n fhe_é LOT aro and thp cialmq ab lbsue ,;“the level

ef ot u'narv qul“_if7thé:pértineht;art”
fdence'on_any'gp-theﬁeﬁiSsues;f

' 'fjwﬁ:ﬂ.1f5k;_ <sVJrﬁ b tl c>1}1,,' U(wi k1 t e
f01 nﬁd fo 1011ow uhe mand~ _of Lhe 5upreme Couri ao-to bhb ubove

- D

’chéclfig-i ndLngairequLPed in. oraer to TWValldute pat@nt-ao;“ObV1OUb

:nUPh f|nd1ng%, and thlu Court also faJTed to makk' hcse Jpe01fmc
:ILDd nga roqu1rﬂd by_tne Deere case, and refuged even to rnmand th
..C&QQ;UO uhe DLqurwctﬂIOuit to comnly whth uhe 1aw.ﬁ_ bLlure oi Lh.o -

;fprUft o;rhov'tofmalVithose ftnaings or fo remanu Lhe Cd e 1n connec

'tLon with thﬂ BLonder Tongue patent counter cWA oy dOﬁP‘Veo dex—ndant

Th@ recora furu‘ar %bow -Lhat U1e de endant hdd no oooovnunlty

agalnob fhe Datenuc 1n su1t and the 1ssue of bviousness,wbeiﬁgfunablé}

ef and- deiendanf' Jefense,"T*j; £ f}f.; L *}ﬁf

"_t Graham v' John Deere C'O., 3&3 U.8, 1 17,*‘ the Unit ted.

'al

o

Pnfeﬂdan -Was deprivédyOﬁjits right to present its own evi=

L in 'itcitiﬂﬂf:i CIPR 'EEC)titlt:cit;ifd)ru bv 11 T ci(* If“llthl{li Uy counter-olain

:ﬁ't;lﬁi‘c:t3 (“C)Lll ‘tl](j 11 (,c)tljji Have: de-

Certa nlv‘ thLu vOuTt agreeb, the Dwst ict ourt made no

”' 0£ r@q11renont .Lhat ?he'ﬁupremP Poar* hau: ld mU“b be met .

LE lS our respe tiul hope that uhl Obrt stl see TII en

;bunc to P@COU }dex nd cTarﬂfy *t% pOSlthh Sbgfa.nLng Bhe Dsufrlct

'Tﬁourt's




- treatment of defendant in the above particulars, and will restore
the confidence of defendant,-the people, and the bar 1n the falr

f'qﬂ¢& Ofuauf.Judiclalit stem

THE'L&TEﬁT PRONOUNCEMENT OF THE SUPREME
COURT ON COMBINATION PquNTb'
The latest pronouncemenu of the. vupreme CourL on comblnauLon

'e pat nﬁg)Anderson S—Black Rock, Inc-.vL Pavement oalvage Co., IncylaﬂL.

TR AT

%
=

._Ed. 9nd Zbd(December 13, 19§£) calls for a cnange 1n thLu Court's deCLoLO

Lo ‘.-‘"n‘ ‘EFT" [ nu o |

“on the Iabe11 patent | |
. I hlo ca ethe Sunreme Couru unaanou }J hae mOdelPd 1he
'Hfiold nrlnc1p1e of law to the effect thau ‘& combLnatlon of o?d element°
for prOdUCLng a new result LS patentable.g" E | ” o
_. - \hlle Lhat pr1n01ple of law Sbill etQEdse"itihaeﬁbeen_modified;
.“ ThL modleoatLon COUSlStu mx in the follOW1ng parthular |
Lf the new comblnatLon conuLsLs of an olo comblnation plug :
;aﬂnew_element,'and 1fathat=new element_operetes_ln_uhe neW-comblnatlon
the‘sqme-wayeae in’ the p;lOP art (beiﬁg'aﬁ 51d eleﬁeﬁﬁﬂih'the ﬁrior
#art) then the new. comblnatlon 13 not patentable )

3 f_' This Fourt of Appeals in’ LtS de01bion hereln has held thn‘

comblnatlon.to=con81st of an: old comblnatlon 01Ub fhe addltmonal

-w«-@gﬁxwfelemonfggoi the 1og pEPLOdLC oonggigutlonﬁ' Tth 1og DCPLOdLC constructio

fc!w.‘ T g i o e A i
J ket A}P@ Operafe“ in tne new comblnafL01 1n preﬂiuely the game. w< ag Ln.prlor,drz

o | : | S

}ﬁ) antenna to prov¢de broadband responne.

f . . _ ‘ : ' i

fku Eﬁ ' R anc thws Court of Ay peals qid not have tth new dOCL ion be ore

f:ﬂ'_]_ 1t, reheaang and reCODSLderatlon is requestea oi the holdjng oi lelstyj

'fof fhe Isbell comblnatlon clalms




ol i
e i

OTHER REASON ! FOR INVALIDImY oer LOOKED RY THE GOURT

-. OF APPLALQ

ﬁe'ondant WLshes t0 atoleélze to thas Court for'not haVLHO
called 1tu attentlon to hlghlv germaJne prlor art bearlng on aﬂtl01—
‘patlon and ObVlOUSﬂPSu, slmp ¥ Decause defendant felt ]b had not had
."t'-di”‘lﬂ court to makc complete proois of the prLor art and the
dLSSNP:Uf obvnousness, havwng no- patant expert or WltPeku at.all at
the trnal of plﬂlnt ff's patents ' As matters turned out thlS Court
chor to-use the pTLOF art of the Wlnegard t 1a7 as. a. subsulrute but
in fatfness, defendant_uould hardly have antlczpated.such a novel awtack
_ ince 1t now. appears that thls Court (unle s it now agrees wwth.
the whOW]Hg above as to 1ack of due process) Wlll not Dermzt defendant
to have 2 triai WLth a patent ehpert -1t LH dtslrod to oai ;uiLOHtJO” Lot

.'ltems‘ln thn rocord tha- iave anparently beon OV@FlOOde bv thjj LOUJL

'and that uhOW comp?ntt antLCLpatLon of what tth tovr has held that,a‘
_Isbelj LOhtflbUted mw-.eVLdence adduced 17 defendant's partnal case-adéd_:
"s,aq deVGIOped on cross examlnatlon '; i .:1' A R
| Tan Court has found the Isbell umei{e dlDOle array to be’ :gf

old exce pt for the maklng the Lengths and uDdCLng or the successlve

deolos successlvely geom@trlcally progres ﬂvelv smaller to produceﬂf
_ Tth‘ 1ess than unlty ratlo of uUCC@SQlVe lengths) the SO+ cal?ed Legaf
pefloch concept Uh Te thLb Court correctly found that the conceptt"a.
_I_of auch log perlod;c1ty "was. known 1n the Drlor art””llt concluded
o that slnce not every 1ogar1thm1cally perlodlc atenna has the - deeredf,'°
Jrequency independent broadband characteristlcs l’Jt would not have | boen
ODVLous to applg_tnc‘same to such a 51mp1e old dlpole array | |

| tnithe' Lrst place,_not sll the Isbell pdtent cjalm QVGnléﬁll 
) trof_this gedmetrtc progre sion Lo both”the lengthg ot _essive diﬁbies
| he dlpoles “.Wthh thls Court nas he&d defined,
o s (l}lﬂf‘ﬁﬂakkﬁf Bt el b el Fifnead )
'Clalms on thelr face, CaLI only for succes 1ve1y

f\

Z.t,‘

'-and ‘the dpaeeu betweeﬁ

":sbellis cpntrlbutloq'_




“bapering lengths, and have no requirement for spacing

L

C—ba=




‘b‘ the

_.\f i“\ .

' S
ThLS Court 1s req&eeted to class1fj if it Lntendod to %av

A ““‘L -

o thdt mere aperlng lengths alone was dn ¢nventeon)and whe%her %uch

\f /J U LC (

L elalms aru valld since they do not respond to ne geometrlcal pro—-
'gPeSSIOH'OL.l bho and 8 aces_whlch thls Court has held Lﬁ neceesary U{w{

uaﬁlnventLon

Hﬂﬁhﬁhe reeo dqshowo 1n the admls%1on of plalntlff's OWn
. Lo . 1,.\‘5\.44'\-—»‘-{-\" | e
‘expert, Mr, Harrls, that long pP]OP to Iebell priorn lnvontor* nag

pfdpoeéd'to'make'thls geometrlcal progreselve-varlatton-ana for the

'very purpose of getting broadband (frequency 1noependent) performance

"thh fegard to the prior- -art Katzin patent. elmple d1pole
;ﬂf?‘)!iwl’f‘tut:n‘qr.\.,"VU'\/\.Q«L‘.:'J- //“éy-n{ R }j

antenna getent 2, 192,332 D Fx. 3}; -Mr. Harris admltﬁed (R,170- 179)
” (l) that the dlpole len@ths were CODtlﬂUOdSly tapeang in lengthe

Erom one. ond of odld antenna ‘to tne other" ‘(2) Lhat even the mpaCJ 16
: A o ovigan, &Lﬁ,qe Ehe dnvg oy e ltamsdlyy :
'_wdm Lo be made Jhortegfbotween the: Jhorfer e]emonfkh and (3) that

1hh ver purpo e of Lhie was to g@t : wider band‘ngMe&w»Mc¢,
30ane LhLu Court found everythjng LD be old except Lhe con—

cept of applyln the geometrlca3 DTOgrESSlOH of dlpole Tengtho ani

_spa rop obtaann" W1deband reoponse, ‘this cleer]y uhOWn antLoL~

patjon QAwi\;

IR ) ‘ ' ' - L
Thls Court has recownlzed that Ja31k, wretlng in 196 pointed
S

ouL that the Isbe11 structure could be derlved by*”]ettJn& tho tooth
WLdth and Lhe angle (beta) approach vero and then Fo?d1np the two hdif
structureq qbout the horlvontal axis so that bhe angle (psl\ approacheo
ﬁagro ‘ T _ A _.

| .fhiéhcdurt-heﬁzfouhd:fhis OﬁServatibﬁ “céfreét”)buﬁ deeﬁedl
1L ”5 h d ;ght anaWYQLu, and not an 1ndlcat10n that 1£lwould have
been ObVLOUS to modlfJ DreVLously known flgureq'Ln the manner LnchaLed”

WhaL thLe Court Lnadvertently overlooked how<ver, Lu tht :\‘

. {.-LQ:{ M‘i M.},f{ﬁ ‘, %‘}' Ly L l@\ il f., a\.!?,‘\_

Tre patent 3 079,602. PEfQPPEd Bo. i

the DuHamel and

'“f footnote 13 of this Court's deC151od} actually spec1¢1es those verl




modifféatidns; Kﬂﬂ lonv-béforétfﬂbéli'.and Dr DuHémel had to admit'

this on CPOS% ehamlnatlon follOW1ng hls qtatomoﬁts of ‘“quTLoP

x quoteo_by'thls'tourt:_

1, angle (psi) approaches zero - . DuHamel,et_al-paténtf"
_ R . S _-3,@79,6@. D. Hx. '1“_ ‘
Col. b ang1o ps SR
may be ! fmr'o ;o
-Dr, Hamel CPO%Gwanana~
'tLon Model D, Bx, 24
corresponds to...Fig. 5
of defendant's FXh]b]t lN...
- angle p51 approacheo 7ero

SR 375,

_ -2, angle (beta) approacheSQzero.a_ DuHame] Cross- examlnatlon
S : S : _ . re the Duamel et al. patent
S T P A PR e 3,079 ,602:
e : L T A TR SR A T The angle bbta haw,'in -
fact, been reduced to zero
- 'in-Fig;;5,'haS it not.
o AnYes.i.ov o o o

3. tooth width approaches zero = DuHamel créés:examLhﬁtion"
' R - re the DuHamel et al patent N
3 079:6OL '

.ﬁ. And at the ends of the -

: trlanguiar teeth is not the
. thickness reduced almost to
: zero? : _

S A I fquite small;'yesﬂﬁh

Idd

Thuo the record contalns the clear teachlngu of the Dqump_'

t_et dl patent (1ong prﬂcedlnﬂ Isbell), and the admlqs1ons of DuHamel

Son CYros —examinatnon followxng hls statement of ”surprlse on dlrect-

examinatlon, tbat the very changes Wthh thl Court na held WOUJd
\(J ' w) "f R t’i { AELL & ‘t-ﬁ’ﬁ"” "{‘i'm

"antLolpaLe Tsbell (except that Jasilk wrote in 1961 as “h]ndSLth )}
N

woro qciunllv concelvpd and suggeated bv DuHamel and OPL 1onp before

odic var lJL]On Jn-deOle
| (R.375).
f]@ngth and “spacing w1th exactTy the same ”tau'/taluc reierred hy to -

F bLLl all WLth pwe01361y Uhe same log pe

'by this Court .




No specu;atLon is thuq needed about "obvlousness’ -- there
iefan'exaCL Leﬁcthb anLLchathg Iebell
y : : Sl
THE COURT HAD uO“:IDTRTD THE WRONG iiﬂD IN CONNLLTIOK
L WI”H OBVIOU NESS : : : :
_ 7 ”Thiq Cburt hes'éorrectiyfeteted1that au'one tlme,_ﬂn the
| arly development of 10g perﬂod1c antennas'”“hortly after *Qbkxﬁiaﬁeé—

tl'v

r ",t(a,;:z at’ the 1958 date of the DuHame? ‘paper quoted by the

Court)ﬁhere was 'no sef ol Dr1n01ple°‘by whlch to prechT theﬂpre ence

or dbﬂence”of'such-charaeterLutlcs V.Of_frequency-1ndependent broad¥
'fﬂband re\ponue"
It is for tnLo reason Ehat thlS Court conolueed that'applylng

Lhe old 10g aerlodlc concept to old Slmple dlpo]e arrays of Lhe I:ber :

-'Ly'()f Y.'\Jrl 5 ! f]i)bVlOUE)u . ;
Bu? the Law La clear that wer mu>t look not alt the:condiﬁion
'of obv1ouoness years before an 1nvent10n but, rather, Lo what was: E :

B The record 1n this case 1s unequlvocal that at the Labwm&@ﬁ@Lﬁ

' bvxoue aL the time of the 1nventwn{§}@ﬁu ﬁ‘d&k ,«w

:ddt@ when Iobe11 was flr%u 0rop081ng hlS dlpole array (““ero tooth
'WLdtn, D El _7) the log per1och art nad ddvawced to Lhe leﬂt wheroﬁ
prinCLples de ex1st to predlct broadband ooeratLon - |

Indeed because the log oer;odlc art had ddvanced to ouch a-

 state where ”The expermmental:resthq whlch have been obtanned for. : e73_

'_the mu1t1e1ement log perLoch antennas are founa to be predzctable

(p. 2, _empha51o dded D EX. -T);  Isbell was abkato propose in thideLy
_ xame'rep01t that he DUle hls antenna._ | o B |
| If thlb r‘our*t does not concur that thls'ghows obv1ousnese at bhe

. tlﬁe of the Isbell work then clarlflcateon is. requested as to what

'the Fourt hoide to oe the tlme Derlod when h log per10dlc performance




| ok TM H’”‘LLL Amﬂcmwf&,
~THY PRIOR PUBLECATION IN RBPORT NO 2

it 1is. bélieved-that thiSWCouft has*over100k9< bhe féct’thaﬁ_

the DLutLICL Court made a upeCLch flﬂdlﬂg of fact th £ the'abbve-..
tiiday ‘ _ o

.ment ioned report, éumther dlu01031ng the Iobell conceDJ)‘wa% in the

fﬁHﬂJcaﬁLons @fflce on. Apri1 30, 1959 and was temﬁaae 'axaLlable for

~distribution upon requeat on that date'”.
The Dlstrlc iuourt:sta ed 1ts flndlng Lhat thi was Lruel"
_ S _ 2
-.and.sa d that if this were a 11brary) _f” _
. - : o Lo " court

. "even a very omall or, thhlV specxallzed llbrary this/Would-

:be compo?lod by the. we1ght oL authorlty nbs hold that uUCh aVavlaollLty

_  con3u1tutak‘5pub Lcatlonl W1th¢n the meanlng ox.gec 10?” (R 820 Et

Ls beleved that thjs COUft has falled to glve the requ1red Finallty

 f}?to.th1s; LndLng of the Dx%trnct Court tn~ sub thuthp in own.specu1a~_:
Q:tjoﬂ that R | |

“T% lu'unilkely that a copy of the erO]i ih quémEion1r¢dched'

the lLbrdry beﬁore May 3”

| anoughout 1tb de0157on, thls Court has Dtated that LL wa. not
in a pO:lthﬂ to upset the f1ndings of the DLstricc Court unlesg clearly
'erfoheoua' | B : : ‘

. ’i H e ;5&-\3 ,"‘ .
éiﬁg“‘th ” “L“ML“EOf the Dlstrlot Coqrf it is bhere@@?e

'j_réque ted that thLo Court apply ‘the law)51nce,Lp has Lﬂdl;&t@d Lha1 thls
was lnﬁPCd a.“llbrary | ...,: H." o . -

B Under the establlshed 1aw, as admltted by the D”SuPlCt Court_
b@"hﬁve ?he IsbPWI patentﬂﬁgt 1nva]£d ?or DubllcatLon more Lhan a_year

- be ioru 163 fil:ng date _;» ;“”




. remaJned uhp?edtctable

INFRINGEMENT -

This Court hae concluded that becauoc E"‘H:'j";s'.c‘iiz’:‘i‘.icult
'eor lmpOSSLb1e to construCU the bell antenra...so Lhat all di pole
felemen;“ lie factly w1th1h one DWane the DLQtflCt “ou*t was correct
ithOIdiny a spa01nu OL two pee;;ES of the order of an anh” to.be
ub tant1111v COplanar” | | o
But that 'order of an wnch”‘only appllea to Lhc Blonder
”onguo DdPL anfenna
[n the BlondermTongue Color hanger antenna P .Ex; 35}3:
:'fte‘ib th V. dmtenna oJ the analldated Maye% et al patenf‘ Lho upeCan
15 much grea1er, about a thﬂrd of a foot - cLearlv not dlctated b3
eany pO”‘Lblﬁ djiflculty 3n cono?ructing the elementu“ﬁn_one pldno
nince hl, Court‘s reason ior uphold1ng (oplanay Was
?redﬂcafcd on Lhe anch‘iconstructwon only, it 5 requested that thie
.Court clarLfy ita vlewe W1th regard to the Color RJnger antenna with |
ealmost four. times that Seoaratlon - o |
The D1otPlCt Court dld not of course, follow the long—
accenLed Droceda;; BE”HZﬁlgé flndlngs of fact as te the re ponue ol'
 rthe anhuage of a SLngLe one of the CLalmS of the Inbell patent to.
ea angle one of defendant'":antenna structures : In fdct pLalnthf 
.'it e]f £1Lled fo do thlm, gJVng Tioe to an unacted upon motlon fof7
Judgmvnf folwoWLng pla‘ntlff’a'case&?(R 218 223) _‘__ |
' Dld tth Court mean bﬁ its- etatement that “@ther 1ssues..;
.WLil have to be resolved on reman””' that Lhe Dlotrlct Courf is nowﬁ""
to mdke UhLo determlnatLon and make the requlred deLaL ed f‘md_mg"j
'-_(ab dJetlngULghed from éi&e&&sare) of 1nfr1ngement of the elements
fof:the.claimb9 ::" ee‘V”%leJM3
ClarLflcatLon is requested
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THis Court hagffOuhd_ﬁhéﬁfplaintiff wasfa_patent;éppiiéant

”affxrma?LveLy presonts a half truth to the Daﬁuﬂ* OfiLCL -

- A
Ln ordor to overcomeAreJectlon when hb must know fhat fhg

| -wnole truth wou“dsupport rather than overcome the'”eJeLtlon
- But thTa Court falled to apply the ru '_ es ablished by-thé ' 

7upr9me Lourt in, fo” example, Pfem&um Inqtrument Manufacturlng Co._

'f,v Automatnc MaLnfenance Machlnery Co., 324 U S, 8@6,&18 QOQb\

B L

_gthat_sugh a_patentee_i 'to be denLed rellel of hho compToLo clqam, fdr i 

©unelean handﬁ;

Tbe Mayea L dl patent and the Isbell patent were ihtef#felétcd,

" | 1he [DﬂﬂLP rﬂfvrang to Lhe 1atter as pari of“it -djscloﬂureﬁ‘ﬁnd-bdfh

Vpa1ent. wr1v contemp}rdneou ty in tnﬁE.PafonL OL{ on'LndIWGr63

‘M;_cc LUL L

'iwusﬂd foyether 1n rh@ mdrket place to: restraln comp9t1t10n,:and boLh
J

;werpﬁﬁuod on aﬁa'un1t and Lrled together in tth cause by the oommon"“”

In lo belleved that =rrospect1ve of the matter oi VaLLthy
 equ1tV rpquLW@s he denlal OI rellef to- plalnthf on LLo'comwioﬁo cau;e'

'under 1be dbove doctr1ne and 1aw.}g~  
UNFATR '_ci_oMPETITIoré ANJ}:-- ANTi-‘LTRtJ_ST VIOLATION -

ThlJ Court aluo dpp@&f% to have overlooked the ?uofemeTFOUPﬁf

mandate thau where a patent has been obtazned by wh thlo-Courb hdé 77
. &,‘l‘ﬂ ..*fl\:{v("—éé ] P |

='called"a han fruth“ and that patent 1g_ru1ed 1nvalLd ﬂnd.__w

3. be@

"Séd,in the arnet Dlace a% a club to restraLn competltjon by 1hci-*”':

dominant supp lLors in the market ( X, 4o - BlOJ J6) tnns'ié a vxo}atlon
- o ¥ el '
of the. ghfluurust 1aW"( e .2 - herman%, Wa?ker Process. Equ¢oment, Inc
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'_ThefDistrLctiCOUPt cOuldfnot und de not nass on thL“:‘uﬁuv'

"Gihééﬁif d d not find- the_‘hﬂlL—truth” nor th@ nvalldwtv
R draa \-vLé.,otf' ULe/a_;a f/\/\f“(;‘l""md)

Tt is belmoved that bhl” éourt 1oald thus apo}y ihéﬂiﬁw- '”

ThL:Di;;Zrﬂct Court though£/¢1nd1ng cer '31' wets to. have
'OCCUPfed, moreover concluded that none were thoms lvés'unfalﬁfgompe;: 
'tLtlon or antl tfuot vxolatlons ‘-Th is Loupt agreed.‘ B
= But th.. Court falled to Speak Gn tne well ~&8 tab11bh9d law

“that even if nono oL Lqpbo acts~of themselVe eon iltui@d v1o] tlon

*{the seriés-br patﬁernf(thoh the DthPLCt Court fouWu dxd oacur)"’*}_-*'
_as:a mat cer of 1a at leabt unLalr competitlon.¢
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d i‘o duo pJ"cjc_zf;::‘a-;'

rﬁcvnt pponouncome t'-qfamhef;uprnme Court_wjth ragdr

_:dﬁé n@cec"ary andLngsln patehc cauoeg)and the treatment of uncléan

'Zhand _ nfaLr nompetltlon and antl trubt matters Lﬂ batent o2} usea,_

'Viﬁ_Ls believed Ehdt thlo-nase 1s Worthy of con3ﬂderatlon by the
B : L @"w ' s ‘Ul,* - rf;; Ak od T :
-?iuourt en oanc to avotdkuonflﬂct%’ln the law bptween ﬁircu t@ i connech:-
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