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In thls reply brxef relating to Counts I, II and
III of the Counterclaim, Counterclaimant BT will treat first

with the'“Answerinq Br;ef“ of the Foundation and-then, because

it is of an entirely different character, with that of JFD.

THE FOUNDATION'S ANSWERING BRIEF
(As to Counterclaim Counts I, II and IIT)

In its answer to the main brief of BT as to the

00unterclaim, the Foundation treats with certain phases only



the part of

of thé'unfair'competition and antitrust counts (I'and II);

fails to discuss others in detall, "such as alleged mismark~
ing, alleged personnel raiding and alleged JFD customer
practlces (page 17 of Eoundatlon answering brief) because
these chargesgwere allegedly.”made solely agalnst JFD"; and
fails complétely to. treat with the.merits.of Count III'(in—' 
fringement of the Bionder-et al éétent 3,259,904) because

"The Foundaﬁiop does not make=q: sell any commércial antennas"
(p- 22 R |
| While concedihg-(?..ﬁ) that the Foundation did play

“revxew1ng the proposed advertisements for
improper use of the name of the Foundation
or of the University, in accordance with
the provisions of the license agreemant“

~ the Foundation disclaims responsibility for the JPD advertising

campaign.
It thus remains for thls Court to determine as a
matter of law whether the Foundation actually escapes legal

iablllty for the patently false advertlsing-and technical

claims discuése& on pages 7 -~ 16 of the BT main brief, and

the false patent markings and misrepreséntations of patent

coverage contained in such advertising,_as'discussed on pages

11 - 13 and 22 of thé BT main brief - a1l done in advertise-

- ments cqpiously-using_the name of the Foundation and/or the

University.




Let us turn to spec;fic aspects of the ad?ertising

discussed by'the ?oundatiohuin its anSwering brief.

1. ADVERTISING - THE ?ATENT MISMARKING AND. MISREPRESENTATION
OF THE SCOPE OF THE PATENTS

The Foundatlon, on pages 20 and 21 of its answering

brief, states ‘that it has

"no quarral with the dlscu551on of the law’ of
unfair competition and antitrust which B-T has
-set forth on pages 37-44 of its brief”;

and, specif;cally, that

Toverstated. patent marklng or representatlons

of non-existent patent.ppotection, in a pro-

per situation, could well be addltlonal evidence
of unfair competitxon "

But, says the Foundatlon, the JFD advertisement mis~

markings and misrepresentations were "an innocent mistake" or

"non#actionablé '?uffing‘”;:so this law should not apply.

A. The Mismarking

o/

With particular'regard to;the'patent mismarking, the
Foundation now concedes that JFD's advertising head-ahd_éxecu-
tive vice president, Mr. Finkel,

"may have known as of April, 1964 (DX~42)

that its commercial products were not

_covered by 1ssued patents” (p. 5):
but, complalns the Foundatlon,-'

“there was no’ indicatlcn that he knew this

when the advertlsements appeared. in the
trade




Iﬁ the first place, the record containé‘JFD adve:~
tisemehts in April.of 1964-an&:£hereafter (such ag, for example,
b. Ex. 42-B113 énd.Bflﬁé):étiil-using these very same three
patent numbers in donnection.with the LPV-11 And similar
antennas which the Foundation now admits "were hdﬁ-bovéred
by‘isauéd_patants“. Even in_1956, the patents were still in-
cluded in JPD édvértisinq, D.Ex. 37.

Thié'caﬁ hardly be an "innocent mistake".

ISecohdly,.the Eoundation-cannot‘escape.its responsi-
bility. It WéS]the patentee,'aﬁa it must certainly be charged
-with knowledge of the scope of its patents?— particularly.when
the'record'shoﬁs that the Foundation itself was prosecuting
the original Mayes énd:Carrel'patent applicaﬁian_covering the
LPV-1ll and related-éntannas‘in.the-Pateht Office when these
advertisements étarted appe#rihg; and thus knew thefé was no
issuedlpatént coverage. To éllow ciearly nqn—applicable

_patent-numbérs to be so widely used by its licensée and under

the Foundation's“owﬁiﬁéme (aﬁdféhat of the UniﬁarSity) in
nationwide adve;tisements,'and §ot to-speak.oﬁé until many
months later (p. 13'6f BT maiﬁ brief,;for_example}, at the
verﬁ'least cpnétitutadTgross'ﬁéglect; paxticulafly since,
under it5 written agreeﬁent.wiih.JFD, the Foundation was
obligated'to £ha task of "reviewing the proposed advertise-
ments"”, as it;now admits (p. 6 of Founﬁation.answering brief;_

p. 34 of BT brief, D. Ex. 44, 45).
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B, Misrepresentatioﬁ as_to Patenﬁ'Scoge

The Pcundatlon ig. silent in its answering brief as

to the JFD advertlsements, coplously using the University's

name, which stated that the log periodic “"formula" had been
patented by the Foundation ("The Pa;ented“LngPeriodic<Cellu~
lar Formula'; “0n1y1th¢ JFD Lﬁg Pariodic LPV operatésﬁaycqrdv
- ing to'The_Patentqﬁ Log~Periodic Celiular Formula”; DL ﬁx.
42-B-4, B-4a, 107). | _ | |

" Such false iépresentétions of the coverage of the
Foundation patents,_ﬁﬁ&ér the name of the Uni#exsity, clearly
told thé tiade that-théy couid-ﬁot bﬁy a. 10g'périodic-antenna

from anyone: other than JFD - since every logﬁgerioﬁic antenna

follows the log perlodlc fornula’

But'there was a time when the Foundation was not so
silent on this issue. T

After the damage had baen done to BT in the market
pléce,_as later dlscussed, an& after wzllingly Gollecting
.rayaltias from JFD~from'salea-atﬁained by thése'patently
illegal advert;smng tactics over many months, the Foundation
.flnally complained to JFD

"Paragraph 4 is untrue.  The Log-Periodic

LPV formula is not patented.” (emphasis
added) (D. Ix. 42-B-104, p. 2) :

C. The Damage Rasuiting From the Above
While, under the authorities cited on page 43 of

the BT briéf, with which the Foundation states it has "no




quarrel”, false and'overstated,patent markings and claims are
“illegal, such extension of patents to. cover an unpatented pro-
duct appears to be a "per se" violation of the antitrust laws

as to which no special damage need be shown (White Motor Co.

v. United States, 372 U.S. 253, 259-60 (1963). Specific

damage to BT tied in to the period of these falsely marked
advertisements hés, however,:heen shown'(p‘ 34 of BT brief;
Tr, 781-2, T.'losléloﬁz' for example). |

I these delxberate misrepresentations and mis-
markings constituted only mere puffing“ and “innocent mis~
takes”, partlcularly when taken in the context of the other
unfair tactics elsewhare recounted, ‘then a.new low ;n business

ethics will have been sanctioned in our country.

2, THE NEWS RELEASE

The Foundation states it has the right to issue a
news release of the bringing of suit.

With this BT agrees.

The gravamen of BT's complaiﬁt, however, resides in
the totality and effect of the following now apparently ad-
mitted facts.

1.  The Foundation gggg;it had no venue'as to

.BT When'it filed this suit. (It is im-
material that BT could have had this suit

dismiSSed for lack of venue. The'damaga




'was_already_done in the matkét place by
these_prompt«ﬁews_rele&Ses and threat
tactics.) |

2. ‘The news:rélease, prominently_méntioning. | .‘,lé
thé-suit against BT, was.preéared by the

_ Foundatlon immediately following the filing-
of suit. _

3., This news relea#e was‘theraupon promulgated

by JFD with the-Féundaticn's consenﬁ, not

just by itself, but togethéf~with a thréatenv
ing JFD sales bulletin and neﬁspaper'clipping-
of still other litigation (see p. 17-21 of
BT main brief). -

4. All of the material of item 3, gggggg was
deliberaté;y_méiled by JFD, with the Founda-

tion's consent, directly to BT's own customers

(0. Ex. 43, 46)'
Thls goas far beyond a mere announcement of a suit,
even if brought in gcod faith- and in proper venue.,
o That this conduct, as distingulshed from a mere
Ahnoﬁncement, cqnstitutes unfgir_competition, is believe& h
evident from the 7th Circﬁitfggggz case qudted'on'pages 40
and 41 and 6ther cases of BT‘é haih'b£ief (with which léw

the Foundation, és“before‘Stated, conceded it had "no quﬁrrel“).



And that this specific conduct, and with particular
regard to the specific BT customer who received D. Ex. 43, re-
sulted in the loss of sales by BT has also been proven (T. 838;

T. 781-2).

3. THE PROCURING.OF]THE,MAYES;AND CARREL PATENT

The Foundation criticizes BT's éharge of misrepreééntaw
tion in the Patent Office in connection ﬁith the prosecution
of the Mayes and Carrel patent application, upon two basic
grounds:

First,.there.allegeély was no burden on the Founda-
tion or Dr. Mayes to tell the Patent Office of'prior publica~-
tions of Isbell (citing purported authority); and

Second, that, though admittedly “Mayes et al knew
of the existence of the.prior-reports“ (p. 16), there was no
showing that Dr. Mayes or the Foundation's counsel actually
knew such to bé “pﬁblications?'before the filing of the Mayes
and Carrelggffidavit undexr Patent Office Rule 131, swearing
. back of Isbell. | | |

BT's counsel wishes to assure this Court that long
and careful thought was given, and the record checked and
rechecked, before making this accusation of misrepresentation
in the Patent Office. The record and the law clearly support

this charge.



First, the United States v, Standard Electric Time Co.

case, cited by the Foundation to excuse caliing to the_attgn-'
tion of1the Patent Exéminer earlier publications of Isbell
_'corresponding to the paper cited by the Examiner as a prior
axrt basis for the rajection of the Mayes and Carrel patent
applicatlon, is entirely impertlnent. That 630151on deals
only with the general lack of burden on a patent applicant
to tell the-Patent Office cf other prior art of which the
-applicant is aware durlng ‘the normal prosecution of a patent
vappliFation. Under the ¢ircumstances of that case, there is
no suéﬂwburaen. This has nothing to dc with Patent 0Office
 Rule 131, and the_prohibitiqn:therein:against'filing an
affidavit swearihg back of aﬁﬁ‘referéncé published "more than
one year prior to the date on which the applicatlon was filed”,
Where, however, the Patent Office has called atten-
tion to a particnlar piece of prior art (the Isbell IRE paper
describing the Isb911 antenaa)-and has specifically rejecteﬁ
- the application on the'basis #heréof, and resortris made by
the-applibant aﬁd his'attornejs_td try to remove that'cité—-
tion by swearing baeh'ofl£hefsame‘under Rule'13l, then there

clearly is a burdén'not to swear back.if'either the applicant

or attorney knows of a publication of essentially the same
material more than one year prior to the patent ‘application
filing date and before the invention was made. And it is a

fraud (or a reckless act at the very least) to suppress the



fact thatawhilg:tha_partidﬁla;EPubliéaiibh-citéd’ﬁy the
Examiner had a publication date after the.Mayes and Carrel
so-called invention, thaﬁ tﬁé same paper waé éarlief pub-
lished in other'média more than a year before Mayes ahd Carrel
Ifiled their épplicationi (b. Ex. 23; D. Ex. 8) | _

- The Examiner‘cduld not poésibiy}know that Isbell's
paper in the;IRE had been previously published and_distributed
in othe;”meqia by the University of Illinois. If, as Will be
;shdwn; both.nr. Mayes and the Foundation, by ité attorneys,
knew this, then to enticé the E#aminéi to WithdraW-the Isbell
work as a reference because of an affzdavit statlng that Mayas
and Carrel made the invention before that paper, certainly
was at the very least mlsleadlnq: since the same paper cover-
ing Isbell's same work {D. Ek. 23) was distributea through
‘another melium morm than e year before the Mayes and Carrel
fillng date -~ all in dxxect contravention of Rule 131.

But does the record show that either Dr. Mayes or
~ the Foundation, through 1ts attorneys, hnew of such prior
papexrs descrzblng Isbell's wo:k, before preparing and filing
the Mayes and Carral'aﬁfidaéiﬁ'unde? Rule‘i31?

Decideéiy, yes! o |

Dr. Mayes‘ signature appears both on reports D. Ex.
23 and D. Ex. 8, under dates more than a year before the Mayes
and Carrel f111n§ date. Indeéd, as before stated, the Foundan
tmon now conceées that “Mayes et al knew of the existence of

the prior raports“.
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Before the preparatién of the'ﬂayes and Carrel
patent-appliqatibn, mcréover,:an& thus long prior td tﬁe
affidavit'in questién, the redord shows that Dr. Mayes pre-
‘pared a disclosure of.inventién report, D. Ex. ib; and; on
the reverse side, under the. heading:

"19, Prior reports or records of invention
to which invention is related",

Dr. ﬁayés himself 1isted the very prior Ishell.paper, D. Ex.

23 and the publidation date ﬁuné 1, 1959, And'under heading:

"20, Other known closely related patents,
patent applications and publications”,

Report No. 39, D. Ex. 23, is again listed. This shows absolute
knowledgé'by'nx. Mayes.and.knowledge (at the very least, con-
structive kno#ledge) of the Foundation,.through-its attorneys,
to whom said disclosure report D. Ex. 10 was made for the very
purpoée-of“preparing the Mayes}and Carrel patent application.
(R, 343, 344) R . o

“Which brings us to the last issue ralaed by the
.Founaation that, even if pr. Mayes and/or his attorneys had
' been aware of these reports that 1ssued more than a year
before Mayes and Carrel s fillng date, did they know these
were publlcations {citing the Patent Office Board of Appeals

_d&clslon in Ex parte Suozzx)°

From the large distribution 1ist presented at the
end of these reports D, Ex. 8 and 23, including the Library

of Congress, Cartaihly both Dr. Mayes:and counsel knew of the

- 11 -



publication, entirely . inapposite to. tha Suozzi case'(seé;

for example, Ex parte Brlmm and Gazley, 147 usPi 72, 73; .copy

attached) . _

And if there were any doubt, before béfsﬁéding_the
Patent Office to withdraw a reférenqé to Isbell's work on.
the technicality that the particular paper'citéd by the ﬁx&minér,
describing the work, was not publlshed before Mayes and Carrel'
so—called invention, candor would have required informing the
Patent Office of these prior known reports having the sane
dlsclosure, to resolve whether ‘these were "publications”;
particularly where both pr. Mayes and counsel knew the fact,
later a&mitted by Dr. Mayes, that his so-called invention came
after that of Isbell (see p. 25, 26 of BT main brief).

The Foundatlon, through its attorneys, knew, more-
~over, that Mayes and Carrel made their 1nventlon after Isbell
by virtue ‘not only of1the disclosure of invention-document
prepafed for them, D. Ex. 10, but by virtue of the fact'that.
they were the same counsel who much earlier had indeed filed
1the Isbell patent appllcation that maturad into the Isbell
patent in suit.

Without such swearing back of Isbell's work, the
Exémine; clearly would not have allowed the Mayes and Carrel
patent! (See réjeetion, D.JEx#,lZ, p. 30).

| Couple ﬁhis sﬁppression and misrepreseﬁtation with

the immediate use made by JFD of the Mayes and Carrel patent

- 12 -



:promptlyﬁupén its issue (ads D. Ex. 42-B-4, 41, claiming the

formula to be patented, etc., p. 12-13 of BT main brief),

all under the name of the Foundation and/or Universiﬁy‘pro-'
minently bannered in such-ads, ahd the_conclusion'iélineSGaP“
able that this was part and parcel of a crude, unethical and

. improper conspiracy to defiaud_both the Pétent'Office and the
~ public. o | .

| _ The timing of these3é&s, moreover, coincides with
_“the BT introduction of its anﬁénn&sy and, as.thé teéord-ﬁhows,
' ‘resulted within "a few monthéﬁlin cuséome;s?'fefuﬁal “to take

on our line". (Tr. 781-2)

4. OTHER ADVERTISING MIS-STATEMENTS

While_the Foundation admits to be incorrect such
statemgnts as | B |
.(1) thé.University é§ve1opment of the JFD
| -anteﬁna 6fferédg£or sale,
(2)  the advertised "alliance" with the
Uhivetsity,-and.
(3) the purportéd_diréction of the JFD
1aboratory by University professor,
Dr. Mayes, ‘_ f _
it seeks to dismiss them as "nit-picking" and "not really

significant"®,

- 13 -




At an aa:lier time, howeve:, bofore.thia litigation;.
the Foundation considered such misrep;esenfations so serious
that they.criticized‘J?D fdé the same ("not true" -~ page 2,
line 5, from end of letter of Octobet 14, 1964, b. Ex., 42-B-
104; see pages 8 through 15 of‘ET main hrief)} and even
thréatened to "cancel” ﬁhe license (D. Ex. 42mB~112)

" The Foundatlon realized at that time (as dietin-
guished from its present positlon now that it has been called
down for acquiesxng in these_tactics_over such_a-long period

of time to the damage of BT) that this was not “"nit-picking”

and was "really significant", since the totality of these mis-

. leading advertising'statemehts was to imbue the JFD antenna

with the prestige and lntegrxty of the University and to have
the UnlverSLty ‘stand sponsor for the JFD misleading and false
claims that abound in this literature, to the detriment of

all compotitors. The contemporaneous reaction of.the Founda-
tlon is much more s;gnlflcant than the present assertions that

the mis—statements were unimportant.

5. comcwsmn AS TO Fouﬁm'rmm-. NSWERING BRIEF

It is belleved that it has been shown that while

the Foundation was a llcensor, it engaged in aotivities ovex

and above the granting of a mere license, and to BT's detri- .

ment..
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3,259,904,

- As engaged in such broader joint activity with JFD,

the Foundation, it is believed, became a joint tort-feasor,

_ includinq Qharihg_in'the spoils from thé'séies-bf'JFD antennas,

" under color of the JFD ads, mismarking and other improper

activities, and in infringement of the Blonder et al patent.

That the Foundation lent its name in these ads with
JFD, and received income from JFD's sale of antennas embody-
ing the invention of the Blonder et al patent 3,259,904, shows

at least inducement to:infringe,-whidh is_as'much.ah;actkof

‘infriﬁgement as manufacture and sale (35 3}8.327lb).

- That BT has procee&e& in good faith in its proofs.
and allegations is beyond quasﬁion; such'that_no fh:th&r dis- .
cussiqn'of attorneys' fee appeara'Warranﬁed. If attbrneyé'
fees are to be awarded, indeed,rfhey'ﬁroperly belong to BT
as a result of the unfair competition, antitrust and uncléan.

hands activities_of JFD and the Foundation.

' THE BRIEF OF JFD IN oproszmzoafTo“coUNTERCLAIM-

Unlike the brief of the Foundation, the JFD brief

is replete with statements of fact unsupported by_the record

or any other evidence in this suit, requiring that a caveat

be issued.
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cobur'; 

Clearly, the JFD statement that BT believes there is

evil in extensive news coverage is ridiculous. The significance

of the extenéive coverage resides in proof of the large expo-
sure in thé_market place théﬁ the misleading and illégal
advertising of JFD enjoyed. | | |

We have earlier cémmgnted on the significénce of the
attempts to ally JFD with the:Uhivexsity and_tﬁe_effect_that
this had in the market place-with regard to:néwcqmers; such
as BT. JFD's attempt to_mitigaie against'the pOSitive mig~
statementé_of."ﬁlliance“ beéween tﬁe ﬁhiversity and'J?D by

resorting to'stretched meanings'in'dictionary definitions,

does not change the positive fact that there never was such

an alliance. Yet it suited JFD's sales program to mislead
customers-into.ﬁhiﬁking'that there was éﬁch an aliiance ahd
that therefore the JFD aﬁtenna was the very product of the
University itself, thus to imbue it with a quality attainable
by no éther manufacturer, inclﬁding_BT,-

Simiiar'squirming with terminology is attempted in

the JFD brief with regard to the va:ious_a&vartisem&nts‘mis-

. represesiting that ?rafessor Mayes was the director of the JFD

laboratory. |
With regard to the false patent légénds, the JFD
brief again engages in 1egerd¢main-and statements outside

the record, such as when JFD suﬁposedly made changes in_legends,
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oy

etc,; and again JFb resorts to furthexr dictionary éefinitiohs
to try.to.ésdape the actual faots of mié-statement.
Thls Court will not be misled, we are confident,

w1th regard to the matter of patent mismarking. It is a fact,
admitted now at least hy-thg Foundation,-that none of the |
patént numbers on the itéms in-quéstioh covered the JFD équip- '
ment advertised for sale under those patent numbers, And we
have pointed out, pages 3 and 4, supra, that knowledge of .
this fact was _present_ in JFD during th:.s_ false mark_ing period.__

| 'Equally spufious aré the attempts to mitigaterégainst
the very clear false clalm in the JFD ads that the University or the
Foundation had patented the log periodic ﬁctmula. Again, on |
pages 18 through 23, JFD attempts to confuse the iséue with
the differénca between a “formula“ and an "eguation". :'This,
is another false issue, however, since all of the ads referred

to on pages 12 and 13 of the nain BT brief only refer to

"formula"; and no one can get away from the fact that, as

quoted on paga 13 of the BT mﬁin brief, the Foundation very

clearly has admlttad in writing that these statements are
untrue”. The log periodic LPV formula is not patented.

This was clearly a deliberate mlsrepresentation of the patent
scopa, &efinitely and solely calculated on its face, to imply
to cuatomers that they should not buy a log periodic antenna
from anyone else since JFn'and the Foundation had’ patentad

the fo;mnla that”underlies all log periodic antennas..
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cOmmencing on page 23, JFD complains that testlmony :

of Mr. Blonder: damonstratlng false technical claims of per-

_formance in JFD ads had been excluﬁed by the Couﬁt. We do

not so read the record and can. find no such exc1u51on.

The brief, indeed,lis notnthe‘proper place to'ﬁig—
pute evidence of the false values of perférmance. It is'the
courtroom where JFD should have disproved Mr. Blonder's. testi-_
mony that the “35 db“ performance of the LPV-ll antenna was
actually only ”about 10 or 12 db“

On page 24 there is speculatien about the test pro-
ceﬁures used by Mr. Blonder, but thls is not evidence, . There
was opportunity to cross—examine or to offer rebuttal testi~
mony, if the LPV—ll really had a "35 db" front-to-back ratio.

~As indlcated in the BT main brlef, the significance
of this is aqalogous_to an autqmobile manufacturer'represent~
ihg'an automObile as having.a-BSO horsepower enginé,'when iﬁ
fact it has only a 100 horsepower engine.

It is respectfully submitted that this Court should

-not dismiss as “nltvpicking or puffing“ these proven false

claims - and all_under the colnr Qf.txuth assaciated_with.the

name of the University and the. Foundation.

The Circularizing_dffthe Trade

It has been shown abéve what was improper in the

nhay in which the t:ade was circularized and threatened by

news releases and similar literature. -
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Patent Mismarkingg

This has been-discusgeé above and further demon-

strated by reference to record exhibits.

The Obtaining of the Mayes and Carrel Patent

Much as the Foundatiqn says thatlthe JFD'mismafkings,
false a&vertisihg, raiding, etc.,-has-nothing.to-do with it,
JFD now SEQS that the procutiﬁg of the ﬁafes and Car£61 patent
was.doné'“githout consent or_cd@peration with the University"®.
This'is'unddﬁbtedly a truthful;staﬁeﬁent. But-JFﬁ, once the
patent was ébtaihed, certaiﬁly.seized up&n'it’fbr the most crass_
king of false advertising with regard to the "patented formula" :

etc. (D. Ex. 42-Bd- ~43) .

Transfer of Personnel from BT to JFD

Oon page 40 of the Jﬁbfbriéf, the hiring away 6f .
Messrs. Balash, Schanfeld, etc., duringthis llthation is be-~
llttled because some one hundred employees may have left
_BlondernTongue s employ over the past years.

Thls misses-the-mark. First, we are not talking about
the same E£5§_of'employeés;'the one hund;ed refers_to prpduction
people (T. 905) that are hired or let gd depending upon produc-~
tion runs,:and not to Egz,execﬁtive people with proprietary in-
formation*and:privilegeﬁ datafgérmane_to the proofs of this
litigétibﬁ. ‘Secondly, there are the various acts of unfaix com-

petition that forced the reduction in BT production and staff.
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‘The question to be agswetéd by this Court is ﬁhether-
JED had'a'legal right, duriﬁg;this'litigation, td hire-Mr.
Balash from BT under circumstances where it was knoﬁﬁ} df
should have been known by inquiry of Mr. Balash by JFD; that
Mr;.Bélash had béén thé key antenna program_eﬁecutivé"at BT
‘and, more'important. had ihé'aééignmént at BT of dollecting

‘information for this lawsuit as to JFD's threats and 1mprOper

conduct with BT 8" customers. |
_ To this questlon must be ad&ed ﬁha further questlon
 as to whether JED then had the further rlght to compound thxs,
Just before trial, by hlrlng away from BT tha 001nvantor of
the very Blonder-Schanfeld patent that JPD was charged with
1nfr1nq1ng in thls SUlt. | _
is it proper to interfere with the presentatlon of
proofs in this Court by hiring such key people with prmvileged
and important 1nformation bearing 80 v1tally on the very issues
of tha suit?.
. We belleve At is improper. _
. At the very 1east, it is llke the last straw that
bfoke the eamel's bagk, when considered in the 1lght of the
myriad of other abuses engaged_iﬁ by JFD in its-unféir com-

petition and antitrust activities directed against BT.

Coerced Saies

. BT has offered some evidence of illegal activities.

in sales coercion; this evidence, in part, being admissions of
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Mr. Finkel himself; ih part; being testimony of Mr.'Blondar,
not obiected to at ﬁhe tfiai;'énd;_in paﬁt} being soﬁewhét.of
j a haarsay_néture'in several de?béipidns,'bﬁt_again,.not ob-
jected to at the’ﬁrial, and thus in evidence.:

'Aﬁ the very”least, this appears to raise a praesump-

tion of wrongdolng as to which no evidence whatsoever has been

submitted on the other side. _
‘Again, it is not the function of a brief to try to

serve as evidence, and this'céurt will look in vain in the

record for anything that disproves the prima facie case or
“at least pﬁeﬂumpfion‘af wrongdoing residing in the.activities
of dFD:that-afe_délineated on pages 30_throﬁgh 33 of the BT

main brief.

Antitrust

At 1east the Foundation and BT are agreed as to the
law contained on pages 37 through 44 of ghe_BT maip brief;
J?D, hdwever, attehpts to restrict antitrust violation-to cer—
tain items only wh;ch appear not to have bearing upon the fact
issues covared by the: law. | ‘

It is not_believed necessary to'discués thié matter
further since_eachmof'thé_éases.cited'iﬁ-the BT mainlb:igfiis
related to factual situatibns pre#iously referred to in the

main brief and supported therein by xeferxences to the reco:d.
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COUN’I‘ERCLAIM III -~ INFRINGEMENT OF BLONDER-—SCHENFELD
"P" ENT 3, 259,904 _(D._ Ex. isj

.While BT agrees that the presumption of validity of
a paten£ may in some cases be weakened by the ditation of
closer prior art than was considered by the Patent Office,
'attention is invited to the fact that none of the pricr art
cited by JFD is any more pertinent than the two~boom variaf'
tioné of the Isbell and Mayes and Carrél patents that were in
fact cited by the Patent Office during the prosecution of the
Blonder~$chenfeld applicatlon (bottom of column 4, D. Ex. 26} .

While trying to make it seem that the Blonder-Sahenfeld" 
invéﬁtion is only the adding of a "strain_relief member” to a
2-boom system, J¥D fails to shéw anticipatioh of elements 3
and 4 explaineé on pagas'46 éﬁd 47 of the BlonderaTongue main
brief, which represent structure recited in claim 5 for con-
necting the poings 1''. and l"' to a parallel wire line TL
positioned therebelow and then separated out to connect at '
1 and 1''', in the manner taught by Blonder and Sdhanfeld
and clearly 1ncorporated in. the JFD structure (see pages 5la
through 54 of the BT main’ brxef)
| ‘In not a single one of the TénhnicalﬁReports, Line
Lock, %Zip, ﬁalack‘ Gross, Kané;*WickafSham; Ccallaghan or
Winegard references referred to by J¥D is this structure even
'hlnted at let ‘alone describe&, and it is certainly significant

that it was ot until after BT showed the way, that J¥D adopted
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this'new GOOperative structurérthat the first time enabled |
the ready use of ordinary parallel wire transm1551on 1ines
with the spaced~plane log periodic antenna system.

" The only real argument_of non-infringement that
JFD apparently offers is that.it originally did not-iﬁtend
the lower transmission line to be just a transmission line;

. but that it serves an additional transforming function.

- One dqes not escape_infrihgement,_however,.becausé
jan:infringing'structuré may serve an additiénal'pﬁrﬁqse;'aﬁd
there is.nq'guestion"but that the JFD 1ing TL (page's;é of
BT ;ma;n brief) 15 a parallel wire-transmission line_critiCally'
POQitioned and connected in the same'wéy as.the Blonder-

| Schenfeld line TL andvperforming the same function.

Credrbility of the. Witnass Blonder

We balleve this Court had full opportunity to judge
Mr; Blondar 8 character for 1tself, and at numerous places in
the record expressed its justiflably hlgh-opinion of the wit-
ness. | . |

We ‘must confass that we fail to find any material
inconsxstent in the nost minor points cited on page 89 through
91 of the JFD brief as allegedly provlng Mr. Blonder an |
unreliable witness. |

To the contrary, the record abounds with Mr. Blonder's
own precise truths, such that he was unable to testify either

about tests that he was genarally famlliar with but did not
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actually perfdrm_(T._?SS-G) and he would not even pretend that
he knew ghe customer's voice to whom he was talking, that
would have made a telephone conversation admissible (T. 836~

840) .

Attornéys' Fees

We nave nrevieusly'cénmentéd upqn_the spurionsnBSS'
of this request., It is rather_significant, indeed, Ehat a so-
called trivial and groundless claim took JFD some 95 pages of

reply brief.

Matter of - Damages

N

We have shown above and in the main brief numerous
instances in the record of damage sustained dlrectly from
illegal activitles of JFD, including those mentioned at page

13, supra. We would also again 1nvite attention to' the per se

ST At

'111ega11t1es of the, exten51on of patents to non-patented items
which has been proven, and which does not requlre spec1a1 proof

of damage.

CONCLUSEON

n_While,'as this-éonrtnredognizen, the facts of life

of customer relations make it almost impossible to prove un-

fair competition in antitrust.viélations in cases.df this type,

substantial evidence (though admittedly not of the strongest

'type) has_been_offered by BT as to each and every element of
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A

charged unfair activity or restraint of trade, and under the

considerable additional handiéap of loss to JFD itself of the
BT empiOYees who-ﬁad'been charged with inveStiﬁating JFb's
activities, togeﬁher with the.disappearahce of Eli'the.records
bearing on this mattar. | |

' On the other side, HELth&r the Foundation nor JFD
has offereé a single bit of contrary evidence (as distinguishad'

from arguments in brlefs} - not even a scintilla - to rebut the

_presumptiona of wrongdoing which, at the very_least, are raised .

by the BT proofs.

It is_:espeétfully submitted that a great service cﬁn
ba done by this chdxable_Court-to'the bﬁsineséfc0mmunity at
large and to'the law, not to spéak_of doing equity in the pre-

mises, by_using this record'to.p&t a stop to these crass, un-

'checkad, unethicaliapdg we believe, clearly illegal tactics run-
" ning rampaht in our ladd and making the historically important

role of the'Small in&ependenﬁ company ail the more untenable.

The infrlngement of the Blonder—Schenfeld ‘patent has

also been proven.

HOFGREN;_WEGNER, ALLEN, STELLMAN & McCORD
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