495

Senator METzeNBaUM Let me ask you, Mr Hostetter—your
entire statement will be included 1n the record as will the entire
statement of each of the witnesses today

How important 1s the availability of HBO to the success of a
cable system, or Showtime?

Mr HosTtertER The availabihity of unique product 18 what has
built the cable industry The product we are selling 18 a smorgas-
bord of channels And the fact that we have things from Black En-
tertainment Television to first run motion pictures, whether 1t be
by HBO or by Showtime, 1t 1s the mix that we market and 1t 1s the
uniqueness of that mix

Senator METZENBAUM You stated recently that following the ac-
quisition of Amencan Cablesystems, that 1t 1s 1nevitable that the
cable TV industry will become more concentrated What 1s the rea-
soning behind that prediction?

Mr HosterTER Because as yet, even the largest of these compa-
nies are not large by American industnial standards And the trend
towards concentration as a result of efficiency of operation, region-
al clustering of systems, additional revenue sources are going to
come from more concentrated blocks of systems The fact that Bas-
comb would have a different CATV company from Fostoria or from
Tiffin or from Finley 1s just illogical, and eventually those clusters
are going to pull together for the efficiency of marketing the serv-
1Ice

Senator METZENBAUM Am I correct that just as in TV stations,
cable systems have a one-time major capital investment? I know
that there are supplementals But in the main, you lay down the
wire and that 1s the major capital investment, and from that point
on that there 1s not substantial additional capital investment re-
quired unless you are expanding or unless you are buying up an-
other system Is that true or false?

Mr Hosterter That 1s false The revenue-to-investment relation-
ship 1n broadcasting, revenues will run five or six times the invest-
ed capital In cable almost the reverse 1s true QOur invested capital
will be five or six times our gross revenue And the pattern 1s that
every new customer who 1s hooked up requires an installation from
the house, some internal wiring 1n the house, a converter box We
have $150 to $200 just per pop with each new installation

We then have rolling stock to replace We have to maintain and
update the plant The plant we built 1n Tuffin and Fostoria, OH, 25
years ago has been totally rebuilt twice since that day

Senator METZENBAUM Why 1s that needed”

. Mr HosTerrer Because the capacity of the plant becomes obso-
ete

Senator METzENBAUM That 1s because you are expanding

Mr HosterrEr We are adding to the number of services that we
are offering

Senator METZENBAUM Number of services offered or number of
persons served?

Mr Hosrerrer Well, as the town grows, we will grow with 1t
But that original system was a 12-channel system We now have
either a 36- or a 40-channel system 1n both Tiffin and Fostoria We
had an intervening step where we had a 25-channel system
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Senator METZENBAUM What 1s the normal number of outlets? In
other words, 30, 25, 40?

Mr HosterTER Channels on a system?

Senator METZENBAUM Yes, channels

Mr HosTeTTER Thirty-six 1s probably the standard today There
are some, I mean, we have systems with over 80-channel capacity
But 36—I think throughout our systems in Ohio we have a 36- to
40-channel standard

Senator METZENBAUM Explain this to me because I am not too
hep as to what happens with these VCR’s, et cetera My recollec-
tion 1s that the VCR that we have does not have 36 different but-
tons on 1t It has maybe 18 or so How 18 that handled?

Mr HosTETTER If you have a VCR, in addition to giving you a
converter to operate your set, we will probably have to give you a
converter to operate your VCR So that you will not use the tuner
on the VCR, you will use 1t on our converter

And by way of remaking a point, instead of you being a house-
hold that would cost $150 to $200 to install, we have got to double
that because you want to also serve your VCR

If I may, Senator, picking up on a question to Mr Mooney about
rates I would just like to make one point on that Any year-to-year
comparison 1s really tough You do not know what the date of the
last rate increase 1s

I sat here and did a back of the envelope calculation In 1965,
when we started 1n Tiffin and Fostoria, our rates were $595 a
month and we offered a 12-channel service Today our rates there
are approximately $14 and we offer a 36-channel service CPI,
which 1s a series that started 1n 1967, so it was a couple of years
after we started, basis 1967 of 100 1s currently 340 So if we had
sumply kept our rates up with the CPI, our $5 95 rate would now be
$20 23 It 1s not It 1s $14 and we have tripled the number of chan-
nels we are offering

So I think there 1s an element of demagoguery in—not, please be
sure, not suggesting by the chair or the committee, but by those
who cniticize cable’s rate pattern We have been incredibly re-
strained And I would point out for Mr Finneran’s benefit, the
record of State rate regulation was that in those States that regu-
lated rates, rates were higher than in those States that did not reg-
ulate rates

Senator MeTzENBAUM Could you describe for us the trend of
Continental’s prices since cable was deregulated on January 1,
19877 In other words, what has been the percentage increase in
your company’s prices since that time?

Mr HosteTrTER I would be happy to Our average basic rate in
the State of Ohio on the last day of 1986 was $13 51 Our average
rate on the last day of 1987 was $14 90, a 10 3-percent increase
Now our typical subscriber also buys a pay unit so that his bill was
the $13 plus $9 for pay, approximately $22 We slightly lowered our
pay rates from $9 72 to $9 70

So the average Ohio customer’s hill increased almost exactly 5
percent 1n the year 1987, in the year from the date of deregulation
to a year later That 1s only shghtly above the CPI change for that
year, and I think 1s a much more typical pattern both of us nation-
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ally and of the cable industry nationally than some of the specific
examples that have been cited

Senator METZENBAUM [ have some additional questions We may
submit them to you in writing, Mr Hostetter We are very happy
to have you with us today

Mr HosterTER I would be happy to respond, and I thank you for
the opportunity

Senator METZENBAUM Our next witness 1s Mr Robert Thomson,
vice president of government affairs, TCI, Denver, CO

STATEMENT OF ROBERT N THOMSON

Mr THomMSON Good to see you again, Mr Chairman

Senator METZENBAUM Good to see you, sir

Mr TaHoMsoN Since I am batting cleanup, I am not going to
summarize my statement 1n any detail But I would like to focus on
one or two of the 1ssues that the other panelists have yet to touch
on

I would hke to commend its reading, particular with respect to
its description of the competitive environment which we think we
operate 1n In that competitive environment, broadcasting stations
are clearly the dominant competitors

With respect to our pay services—and I am sure Mr Collins
would agree with this—the VCR industry 1s a substantial competi-
tor As you may know, there are more television households that
have VCR’s now than those that have cable In addition, in the
VCR industry they have an earlier exhibition window than do our
pay services, 3 to 6 months after a theatrical appearance a title
will appear 1n a VCR store, as opposed to an average of 12 months
for our premium services

I would hke to spend a little bit of time on the competitive
mmpact of the home satellite dish industry There are essentially
four 1ssues, Mr Chairman, that have been discussed, the growth of
the industry, access to programming, the prices that are available
to customers 1n the home satellite dish industry, and the distribu-
tors that are allowed to distribute the product

You have already received information on growth The growth in
the industry, as a matter of fact, has been quite phenomenal There
are a lot of dish owners out there

As far as access to programming, they get all cable programming
and more It 1s true that some of the services are scrambled But
now that the scrambling technology 1s wadely available, and there
has been a settlement on a standard, access we do not think 1s
gomng to be a long term problem unless the security of the encryp-
tion system 18 breached If that happens, then access will once
again be a problem

As far as the prices, as you noted, my statement does say and our
price hist for TCI programming does indicate that home satelhite
dish owners can receive a basic package of programming which 1s
very, very similar to that which our cable subscribers receive, for
much less money, approximately two-thirds the cost

TCI 1s not unique 1n that pricing practice That 1s common to
other cable companies and other distributors It 1s the retail prices
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here that are important It 1s the consumer, we would suggest, that
we should be concerned about And the retail prices to consumers
are less

In addition to that, when we talk about distributors, there are at
least—I would suggest that there are now 20 distributors available
that are active now 1n the home satellite dish marketplace Only a
very few of those are connected with cable

As a matter of fact, cable 1s getting 1ts lunch eaten 1n this par-
ticular marketplace Only 5 percent of home satellite dish program-
ming 18 sold by cable operators, 50 percent 1s sold by equipment—
that 1s satellite equipment—wholesalers and distributors The dish
dealers themselves sell 20 percent or 25 percent And Mr Collins
and Showtime and the others sell the rest directly We do not mo-
nopolize this home satellite dish industry programming business by
any stretch of the imagination

As far as our business practices and policies and how we have
responded to what we consider to be a very, very competitive
market, I suggest to you that one of the first weapons we have used
to compete 1s our pricing policy We think we have low prices, some
of the lowest 1n our industry Last year we increased prices 6 per-
cent after deregulation kicked in This year we increased 5 percent,
approximately at the rate of inflation

I am going to stop now You may have other questions for me,
and I will let you set the agenda from here on

[The prepared statement of Mr Thomson follows ]
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Statement of Robert Thomson

Vice President

Tele-Communications, Inc

Mr Chairman and Members of the Subcommittee, my name 1s
Robert Thomson, Vice President of Tele-Communications, Inc
("TCI") 1in Denver, Colorado TCI 18 an operator of cable
systems throughout the United States

Thank you for the opportunity to testify this morning and
to give our views on a number of 1ssues that now affect our
industry When an i1ndustry grows as rapidly as the cable
industry has in the past few years and 18 so highly visible, we
can understand why you, Mr. Chairman, and other Members of your
Subcommittee would want to keep yourselves current on
developments Congsequently, TCI 18 pleased to participate 1in
this process

We believe your study will reveal an industry that is
entrepreneurial and competitive in the extreme and whose
investments and creative efforts have yielded substantial
benefits for the television viewing public

In my statement today, I first would like to focus on the
competitive environment in which the cable industry operates
Since this environment shapes the business decisions of cable
operators and programmers, it 1S key to understanding how and
why the industry works Against that backdrop, I will discuss
some of the business practices and policies of TCI, which
represent our attempt to succeed in this competitive
environment Finally, I will briefly discuss some of the
specific issues that are likely to be raised in your hearing

today



A  COMPETITIVE OVERVIEW

The cable i1ndustry 15 in the business of providing
televised entertainment, news, sports, and information
programming to homes and commercial establishments In so
doing, 1t competes with numerous other alternatives for
consumers®' leisure time and dollars

Cable obviously faces the most direct competition from
other video programming alternatives First and foremost among
these video alternatives are over-the-air television stations
-- both local network affiliates and independent broadcast
stations In vairtually all of our franchise areas, potential
cable viewers can receive three or more broadcast stations
Although cable programming over the years has made dramatic
1nroads 1n increasing the number of cable subscribers,
broadcast stations continue to account for the overwhelming
share of viewing audiences In spite of our offering of 30 or
more channels of cable service, our subscribers spend 53
percent of their viewing hours watching the three broadcast
networks and 16 percent watching local independent or public
broadcasting stations

The cable industry has grown in recent years, but the
broadcast industry remains strong and healthy, judging from
market activity Notwithstanding changes i1n the tax laws and
the stock market correction, 1987 was a record $7 5 billion
year in station sales Television sales in 1987 on a per
station basis averaged approximately $28 million, an increase
from $21 million in 1986 and very close to the 1985 zenith of
$33 million There 1s every indication that station values
will continue to appreciate

Ironically, some measure of this current health must be
attributed to the cable industry, which under regulatory
requirements, such as the "must-carry” rule, had to provide
certain local over-the-air broadcast signals to cable viewers

Under the current "must-carry” rule, cable systems are required
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to facilitate over-the-air television viewing Cable systems
must install A-B switches for new subscribers which enable them
to switch off cable and to receive broadcast signals directly
We are also required to educate our subscribers in the use of
the switch and to inform them of over-the-air television
alternatives to cable services

In the process, TCI and other cable companies have made UHF
1ndependent stations much more powerful competitors than they
otherwise might have been by extending their reach far beyond
the geographic area in which the broadcast signals could be
received by antenna As a result of expanded viewership, these
stations also benefit from increased advertising revenues,
which enable them to be significantly stronger competitors to

cable within their off-air service areas

Cable's premium or "pay” movie services (only a decade ago
the unique feature that propelled cable growth) are
particularly affected by competition from the video cassette
industry Today, more American homes have VCR's than have
cable Prerecorded videocasette movies are widely available
for rental prices as low as $§ 99, even for movies not
available on cable

The VCR industry has a number of other competitive
advantages over cable In competing for viewing audiences, the
VCR 1ndustry usually has an earlier distribution window for
recent Hollywood movies For example, the window for VCR
rentals 18 as early as 3-6 months after theatrical release, but
cable programming services must wait up to 12 months to exhibit
the same product Modern video superstores carry at least 7500
titles This compares to a movie channel on cable which
generally shows between 50 and 100 movies a month Video tapes
can be watched at the viewers®' leisure, but cable movies are
only available when scheduled Finally, the VCR industry has
the option to capitalize on whatever marketplace there 1s for

movies unsuitable for over-the-air or cable transmission
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Another rapidly growing alternative to cable 1s the home
satellite dish ("HSD") industry The HSD industry 1s today
competing with cable by distributing the very same programming
that cable 1tself has developed over the years with 1nvestments

of hundreds of millions of dqllars

Since HBO became the first programmer to scramble its
signal in January, 1986 -~ 1n a very real sense creating
today's industry -- a standard scrambling technology has
emerged, and despite early shortages, descrambling equipment 1is
today widely available at prices that continue to decrease over
time The HSD i1ndustry has grown dramatically since this time,
today, there are almost 2 million home satellite dish owners in
the United States

Recognizing the growing importance of the HSD industry, TCI
has been a leader 1n efforts to market satellite programming to
these viewers Although TCI and other cable companies have the
rights to sell cable programming to HSD owners in their
franchise areas and adjacent counties, only a small percentage
of dish owners actually buy their programming from cable
operators Recent market research we have done indicates that
at least 20 companies are marketing cable programming to HSD
owners nationwide, with 50 percent of the programming sold by
HSD equipment wholesalers and manufacturers, 25 percent sold by
equipment retailers, 20 percent sold directly by the
programmers themselves and only 5 percent of HSD programming
sold by cable operators

Not surprisingly, given this range of purchasing options,
HSD owners currently receive cable programming at retail prices
far below that which cable subscribers pay For example, HSD
owners who purchase programming from TCI pay $10 50 a month to
receive virtually every basic service TCI's cable subscribers
pay around $15 00 a month on the average for similar
programming An HSD owner can buy basic programming services

plus HBO or Cinemax from TCI for $16 00 A comparable package
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costs cable subscribers around $23 00

Another growing source of competition for cable operators
1s from multi-point, multi-channel, distribution systems
("MMDS") and satellite master antenna television ("SMATV")
services, which offer additional distribution methods for
gsatellite programming Other distribution technologies, such
as direct broadcast satellites, are likely to be available in
the near future

Telephone companies also compete with cable Notwithstand-
1ng public perceptions, current law allows all telephone
companies except for AT&T or the Bell operating companies to
provide cable service anywhere outside their telephone service
areas or, with an FCC exemption, even inside their service
areas In fact, there 18 a built-in exemption for phone
companies to serve any uncabled rural areas within their
service areas Electric utilities are becoming increasingly
interested in cable, for example, Florida Power and Light is
actively overbuilding existing cable companies

This brings us to another source of competition for cable
operators -- other cable operators Cable television
franchises are typically non-exclusive Overbuilding, where
two cable systems compete head-to-head to attract viewers, has

become a fact of life in our industry
B ICI'S RESPONSE TQ COMPETITIVE REALITIES

TCI's business policies and practices are based on our
realistic view of this competitive environment and of the cable
product we sell Cable programming 1s important to many
consumers, but not at any cost In economic terms, the demand
curve for our product 1s highly elastic, since at certain price
levels many viewers will turn instead to the range of
alternatives described above

Cable operators are not utilities with guaranteed rates of

return on investment for providing, on an exclusive basis, an
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essential lifelaine service No cable company 1s guaranteed any
return on 1ts investment Moreover, cable serviace 1s not an
absolute necessity to anyone Even 1n those areas where cable
services are avallable, half of all households choose not to
subscrabe Obviously, to sell our service we must convance
people that we offer value equal to the the cost of our service

TCI's financial performance depends on convincing the
potential viewers who live in our franchise areas to exercise
the option that each has to subscribe to cable In recent
years, TCI has taken a variety of steps to achieve this goal
and has seen some measure of success 1n the rising level of

cable penetration

As a first step, TCI tries to keep 1ts prices as low as
possible, both i1n absolute terms and also in relation to our
competitors Currently our systemwide average rate for basac
service 18 less than $15 00 a month Almost all TCI systems
that i1ncreased prices at the beginning of this year did so only
at the rate of inflation TCI would obviously like to be able
to recover increased costs through price increases whenever
possable But the reality is that competition and local
economic factors, not TCI's corporate policies, will have the
determinative i1nfluence on future pricing decisions

It 1s relevant to note that TCI's revenues per subscraiber
are lower than most other cable companies In a study released
late last year, our company ranked 19th out of the top 20
multiple systems operators ("MSO’'s“) on a revenue per
subscriber basis and 36th out of 53 cable companies measured
Whatever economies of size we enjoy, we pass on the savings to
our subscribers This 1s good business and good for consumers

Of course, the cost of cable services to subscribers
includes more than just the basic rate, and TCI also seeks to
control these other components as well For example, 1t 1s one
of the few companies that does not collect a monthly fee for

extra cable hook-ups Cable companies that do levy such
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charges normally collect $3 00 to $6 00 a month from a
subscriber for each additional television set hooked up 1n a
residence, in addition to their regular charges In addataion,
every TCI cable subscriber receives a monthly cable magazine
(Cablevision) without any additional charge

Like other cable companies, TCI has as one of its top
corporate objectives improvements in the service and the
programming we offer our subscribers We believe that our
business will be more competitive -- and more successful -- 1f
we continue to improve the quality of the product we sell
With respect to service improvements, TCI generally uses
1nternally generated cash flow These funds are used primarily
for i1ncreasing the channels and picture quality on our systems,
extending cable to underserved areas, improving telephone and
other administrative systems, investing in technological
research and development, and training of customer service
representatives and other system personnel

Implementing this program involves significant financial
costs It 1s important to recognize in this context that the
cable i1ndustry 1s still making capital investments to extend
our cable to those who want 1t Although 1t 1s possible now to
foresee a day when all subscribers who can economically be
served by cable are served, TCI and other cable companies are
st1ll spending enormous amounts of money on new-builds, line
extensions, upgrades and rebuilds For example, TCI will spend
$240 million 1n 1988 alone for those purposes, including
cost-intensive inner-city construction in major metropolitan
areas like Chicago and Washington, D C TCI will build and
improve enough miles of cable this year to stretch halfway
around the world

As we complete our program of system builds, more and more
resources will become available to improve other aspects of our
operations, such as telephone service and training of customer

service representatives and installers Since we have no
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guaranteed rates of return like a utilaity offering telephone or
electric service, all these investments come at the expense of
bottom~line, near-term profaits None of our cash flow goes to
shareholders, TCI has never declared a dividend

An equally important part of TCI's competitive strategy 1s
to expand the range and quality of programming available to
cable subscribers and to do so 1n way that creates an
attractive body of "cable-unique” programming that will draw
viewers to cable systems as opposed to other available
alternataives TCI has no controlling interest in any
programmer Our company does not manage any programming
entity, nor does TCI, as a corporate objective, seek to become
a programmer However, we are committed to the concept that,
given the number of video distribution technologies described
above, the best way for cable to distinguish itself in the mind
of the viewing public 1s to develop new and attractive
programming options

TCI has "put 1ts money where 1ts mouth 1s® by making
several types of programming investments in recent years One
of the earliest examples of innovative programming pioneered by
cable 1s C-SPAN I and C-SPAN II, which 1s funded primarily by
cable companies TCI 1s proud to have been one of C-SPAN's
founders As you know, these services televise proceedings of
the House of Representatives and this body and other
governmental and public interest proceedings in a level of
depth never contemplated by the commercial television
networks

A more recent example of cable industry involvement to
create new programming services 1s the bridge financing we and
other companies are providing to the Vision Interfaith
Satellite Network (the VISN Channel), which will launch this
summer VISN has been organized by mainline Protestant, Roman
Catholic, Orthodox and Jewish groups to allow each group to

reach cable subscribers with religious and values-based
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programming more efficiently, without on-air solicitations or
criticisms of other religious views

Second, TCI has made certain minority 1nvestments in a
number of programming services which reach certain categories
of subscribers who have been generally underserved by broadcast
television i1n the past These i1nclude our non-controlling
investments i1n the Black Entertainment Television Channel, The
Discovery Channel, which features quality nature, scientifac
and technology programming, and American Movie Classics, which
features movies with substantial artistic merat

Thaird, TCI and other cable companies have made timely
minority 1nvestments in high quality programmers that are
exceptionally popular among cable subscribers, but are
threatened by adverse business circumstances Last year, a
consortium of cable companies made a substantial investment in
the Turner Broadcasting Company ("TBS") to help that company
survaive Ted Turner and TBS have made substantial
contributions to the cable industry through programming
services such as CNN and CNN-Headline News Thanks to the
cable operators' investment, TBS will continue to offer new
services such as TNT -- Turner Network Television -- which will
make 1ts debut thais fall

In making this investment, all of us were concerned that
the programming brilliance of Ted Turner and his associates
might disappear from cable Fortunately, 1t now appears this
wi1ll not happen

Fourth, cable companies have begun to explore investments
1n whach particularly creative i1ndividuals might develop
programming for the existing cable networks TCI and other
companies recently announced start-up funding for such a
company called Think Entertainment headed by Shelly Duvall
The industry 1s also experimenting with various home shopping

formats and testing the appeal of these services among our

subscribers

87-568 0 - 88 - 17



508

Before turning to some of the specific 1ssues that might be
raised before this Subcommittee, I would like to make one more
point about programming TCI has always considered itself to
be a particular friend of public broadcasting For many years,
we spent hundreds of thousands of dollars to microwave PBS
stations i1n the West to remote communities that had no local
PBS outlet At the same time, we are exploring ways that TCI
can help local PBS stations get on their feet in states, like
Montana, that previously had to rely on an imported PBS signal

We wi1ill continue to be supportive of public broadcasting in
the public interest, but also i1n our own parallel interest,
since the PBS stations reach an audience of potential cable

subscribers

C SPECIFIC ISSUES FACING THE CABLE INDUSTRX

Finally, Mr. Chairman, I would like to address some of the
specific 18sues that are likely to come up during the hearing
today

First, there are a number of i1ssues involving the broadcast
1ndustry that routinely come up in forums of this sort, the
most important of which 1s carriage of broadcasting stations by
cable operators TCI supported the FCC "must carry® signal
carriage rule that was recently invalidated by the Court of
Appeals here in Washington You will recall the rule was
loosely based on an inter-industry agreement Our trade
association filed briefs in support of the rule on appeal and
TCI 1tself was on a brief opposing a stay of the Rule pending
1ts appeal Assuming appeals to the U § Supreme Court are
unsuccessful, TCI would support a legislative solution to the
"must carry® controversy as long as the legislation was again
based on discussion among all affected industries and was tied
to codification of cable’'s rights in other areas

As i1ndicated by the controversy concerning the "must-carry"®

rule, particularly difficult broadcasting i1ssues have arisen
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concerning cable carriage and channel placement Despite
significant recent investments by cable operators to expand the
channel capacity of existing systems, a large number of such
systems are still limited to less than 36 channels The
resulting limitations mean that cable systems sometimes simply
cannot carry all the programming that they might wish

From the cable operator's perspective, these issues
primarily involve marketing decisions--how can the limited
channel capacity be used most effectively to attract and retain
viewers to the cable system This 1nvolves weighing the
benefits of various programming options, as well as considering
how various channel positions could be used as part of
marketing plans (e g , grouping various pay cable services on
adjacent channels)

Not surprisingly, these considerations sometimes conflict
with the interests of programming suppliers A common charge
made by broadcasters and others 1s that cable companies which
have investments in programming disproportionately carry these
programmers and do not carry others That 1s not the case with
TCI Those programmers in which TCI has a minority investment
are no more likely to be carried on TCIl systems than any of the
others To us, subscriber appeal dictates carriage, not our
investments

Similar 1ssues are raised by channel placement For
example, independent UHF stations have routinely asked federal
authorities, in effect, to order their cable carriage on VHF
cable Channels 2 through 13, assuming that these channels
maximize their potential viewing audience In many cases,
mandated VHF carriage on cable would create a clear windfall
for broadcasters who bought and paid for a less valuable UHF
station

Clearly, on-channel carriage, where a particular station
wi1ll be found on the same channel both over-the-air and on

cable, seems to be the best solution to most channel placement
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disputes However, 1n cases where the station's assigned
broadcast channel 1s higher than the channel capacity of the
cable system, a different solution must be found

A related problem occurs 1in major metropolitan areas, where
there are several cable companies that may carry the same UHF
stataon If each cable company carries the station on a
different channel, the UHF station owner may find i1t more
difficult to market his station throughout a metropolitan
area Of course, this 1s a function of a fragmented cable
industry, with many different operations in a metropolitan
area Cable programmers face exactly the same problem

We have experaienced such a satuation ain the San Francasco
Bay area where TCI 1s one of many cable companies operating
systems Many of our systems there have 36 channels KBHK,
Channel 44, now cannot be carried on-channel on our systems and
other systems with similar channel capacities TCI has
attempted to accommodate Channel 44 by carrying it on cable
Channel 22 in as many of our systems as we can The best
solution in cases of this nature is for the cable companies and
the broadcaster to work out a system of common channel
placement through praivate discussion It 1s my understanding
such discussions are underway 1n the Bay area with Channel 44

In addition to the broadcast i1ssues discussed above, the
Subcommittee 1s likely to hear discussions of the difficultaes
that alternative delivery systems allegedly have ain obtaining
rights to sell cable programming Although these are issues
that should be addressed by the programmers themselves, TCI
does offer the following comments

The stataistics I have cited above should already indicate
that i1n the HSD 1industry, there is a great deal of programming
available to dish owners from many different sources at retail
prices generally less than that which cable subscribers pay
As long as there 1s a relatively secure encryption system 1in

place, this will continue to be the case, for programmers will
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have the incentive to create new programming secure in the
knowledge that they will be able to achieve a return on their
investment On the other hand, if encryption security 1is
breached, then TCI believes HSD programming availlabiliity will
suffer In our view, no programmer will provide, nor can it be
expected to provide, its product to a medium where that product
1s reqularly and systematically stolen

TCI strongly endorses the programmers' rights to prevent
breach of their sales contracts and blatent theft of their
products We cannot ask our cable subscribers to pay for
programming Services that are available without any payment to

their friends and neighbors
D CONCLUSION

This 1s a new industry, rapidly growing and rapidly
changing As 1n any such industry, what was gospel yesterday
can become heresy tomorrow To legislate or regulate in such a
rapidly changing envaronment 1s to risk creating artificial
rigidities that will work against consumer interests

Instead, consumer interests are best served by allowing the
market to work its magic -- creating incentives to identify and
satisfy consumer needs and desires Of course, indavidual
producers and suppliers will not all prosper, but those who
correctly perceive what the marketplace wants will do well

In the interim, there will be numerous disputes and points
of contention or stress, and each of the relevant players --
cable operators, programmers, the creative community,
commercial television networks, independent broadcast stations,
public television stations, SMATV, MMDS, etc -- will have 1its
owWwn perspective, 1ts own solution For our part, TCI 1s always
willing to listen to those with different perspectives, working
toward solutions that all can live with Hearings like this
will help that process, and I will be glad to answer any

questions you might have
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Senator MeTzENBAUM Thank you, Mr Thomson You have heard
the home satellite dish industry complain that some programming
18 available only through cable According to the October 1986
Channels magazine, TCI actively intervened to try to prevent pro-
grammers from directly selling to home dish owners Did not TCI
then turn around and market 1ts own package to dish owners?

Mr TuaomsoN I think the article 1s incorrect As a matter of fact,
today the programmers do market directly to home satellite dish
owners They sell more programming, approximately four times
more programming than all of the cable operators do

It 1s true that we do market a home satellite dish package to
dish owners 1n our adjacent areas But you must keep 1n mind that
we and all other cable companies have been limited by market ar-
rangements to only our franchise area and adjacent counties We
are not allowed to sell nationally like the other third-party packag-
ers are, and that 1s a tremendous competitive disadvantage for
cable 1n serving this marketplace

Senator MeErzENBAUM Where does that limit come from?

Mr THomsON From the programmers

Senator METZENBAUM From the programmers So that the pro-
gr%mmers are restricting the competitive potential for your compa-
ny

Mr THoMsoN You could put it that way But on the other hand,
there 18 a number of national distributors which the programmers
have authorized in one way or another to do business I am not
saying that that 18 an unreasonable restriction They have a diffi-
cult situation to deal with because they have a lot of people who
want to distribute their programming, as you heard today

Everybody can get access to movies from Hollywood What they
want though 1s access to the HBO brand name That 18 the key
And I have all the sympathy 1in the world for the HBO'’s and the
S}llllov]:tme’s of the world trying to make their way through this
thicket

Senator METZENBAUM I am sure they appreciate your sympathy,
but I think they are doing pretty well without the sympathy, are
they not?

It 18 my understanding that Netlink offered a contract to the Na-
tional Rural Telecommunications Cooperative 1n connection with
programming packages that the cooperative was offering to home
dish owners Before the contract was completed, as I understand it,
TCI bought a controlling interest in Netlink and the contract offer
was withdrawn True? False?

Mr TxHoMsON Absolutely true And here 18 the circumstances
Netlink—you want me to respond in detail, I take 1t, because 1t 18 a
detailed story Nethnk when they were first in business were not
1n any way associated with TCI Their intention at that time was to
uplink, without restriction, network affihates and let any dish
owner that lived anywhere order these network affiliate signals

They came to TCI and requested financing and talked about a
mutual business relationship We decided that we would want—
that we thought 1t would be a good 1dea to finance them for rea-
sons of our own The problem was that their method of business
was under attack 1n Federal court here in New York State and also
in Atlanta by the networks themselves because 1t represented an
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unlicensed distribution, even 1n areas where local affiliates showed
network programming Consequently, when TCI got involved, we
nsisted that the previous business plan upon which their contact
to NRTC had been based, be scrapped

Now we are 1n the process of actually negotiating with the net-
works for the right to use their signal and to distribute to “whate
area” dish owners Until those contracts are negotiated, we are not
at hberty to entertain the request by others to distribute the pro-
gramming As soon as those contracts appear in their final form,
we will be happy to revisit that 1ssue

Senator METzENBAUM When will that be?

Mr ToHoMsoN That 1s hard to say It 18 up to the networks, to
iome laiqsztent We anticipate we will have more word on that in 3 or

wee

Senator MeTzENBAUM TCI 1s rapidly developing an 1image as the
monolithic king of the heap 1n this industry As a matter of fact, I
think you are a leader 1n the trend toward vertical integration As
I understand 1t, you hold an equity stake 1n a number of major pro-
grammers, including WTBS, CNN, Headline News, BET, Temple
TV, the Fashion Channel, American Movie Classics, and Home Pre-
miere

Several of the programmers which TCI controls 1n whole or 1n
part refuse to deal with cable competitors True or false?

Mr THoMsoN We are not ashamed of the fact that we have
taken our subscribers money and used it to improve the quality
and variety of programming Using the term vertical integration to
describe the minority investments that we have 1n programming 1s
probably not exactly correct We do not own any programmers We
have no controlling interest 1n any programming entity We have
no corporate objective to become a programmer Others do that job
much better than we do

However, we have never had a subscriber complain to us about
taking their money and using it to improve the quahty and quanti-
ty of programming

Senator MeTZENBAUM That 1s really not the question, Mr Thom-
son You are not meeting the 1ssue The 1ssue 1s, 1t 18 not a question
of whether you are taking your subscriber’s money The subscriber
has no control at all over what you do with your money If you
want to take your money and buy a jet plane, you want to take a
trip to Bermuda, that 1s your problem

The real question 1s vertical integration Vertical integration 1s a
concern of this committee, and I do not think you are addressing
yourself to that question, and I appreciate if you would

Mr THoMsoN I am saying, Mr Chairman, that we have really
no control over any of these programs We do not have a control-
hfl}g interest over any programmer We essentially make four types
0 —m———t—

o I‘%e;lr‘l?ator MEerzensaum What percentage position do you have n

Mr TaoMsoN We have approximately 12 percent of all Turner,
but we have a minority—all the cable companies together only
have a minority interest in Turner Turner would, of course, have
%Jusappeared from the airwaves but for the cable investment 1n

rner
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Senator METZENBAUM I could go through each of them that I
mentioned, and what 1s the range of ownership position you have
1n each?

Mr ThHomsoN As I said, it 18 always less than 50 percent I
v:iould be happy to provide that for the record I will give you some
1dea——

Senator METzENBAUM You know as well as I do, you do not have
to own 50 percent 1n order to have control General Motors was
controlled for years by one family that had an infinitesimally small
percentage position Generally speaking, most American corpora-
tions are controlled by individuals or groups that have far less
than 50 percent

Mr TuomsoN That may well be the case in general corporate
life, but I would say to you that we neither have control in fact nor
control 1n votes with these programmers

Senator MerzenBaum All right Thank you very much, Mr
Thomson I want to thank the rest of the panel I appreciate your
being here with us today

We will now proceed to our last panel, Gary Chapman, senior
vice president, Freedom Newspapers, on behalf of the National As-
gocilation of Broadcasters, from Riverside, RI, Milt Maltz, a friend
of mine from Cleveland, Malrite Communications Group, on behalf
of the Association of Independent Television Stations, from Cleve-
land, OH, Wendell Triplett, from WWAT-TV, Chillicothe, OH, and
John Siegel, president of KBHK-TV, San Francisco, CA

We are very happy to have you with us Mr Chapman, would
you be good enough to proceed, please?

STATEMENT OF A PANEL CONSISTING OF GARY CHAPMAN,
SENIOR VICE PRESIDENT, FREEDOM NEWSPAPERS, ON
BEHALF OF THE NATIONAL ASSOCIATION OF BROADCASTERS,
RIVERSIDE, RI, MILTON MALTZ, MALRITE COMMUNICATIONS
GROUP, ON BEHALF OF THE ASSOCIATION OF INDEPENDENT
TELEVISION STATIONS, INC., CLEVELAND, OH, WENDELL TRIP-
LETT, WWAT-TV, CHILLICOTHE, OH, AND JOHN SIEGEL, PRESI-
DENT, KBHK-TV, SAN FRANCISCO, CA

Mr CHAPMAN Thank you, Mr Chairman First, I want to thank
you for inviting me to testify today on the competitive 1ssues of the
cable television industry My name 18 Gary Chapman, and I am
senilor vice president of broadcasting for Freedom Newspapers,
which owns five VHF television stations in five different States

I am also appearing on behalf of the National Association of
Broadcasters, which represents 950 television stations, all the com-
mercial networks, and over 5,000 radio stations I presently serve
on the NAB television board of directors We welcome the subcom-
mittee’s interest 1n these important 1ssues and commend you for
holding these hearings

To summarize what has happened in the local video market-
place, an essentially level playing field has been radically tipped 1in
favor of cable For purposes of copyright law, cable 1s treated
mostly as a passive antenna device that simply retransmits signals
Within the context of the must-carry hitigation, however, cable 1s
treated as an active editor which can wield the sword and shield of
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the first amendment So long as cable can exist under the best of
both worlds treatment, 1t has the legal and regulatory upper hand

Policymakers should be troubled by this situation, especially
those with jurisdiction over competitive 1ssues These are the cards
with which the local cable operators can play when he sits down
with our television stations

In our markets, cable penetration runs from a low of 50 8 per-
cent 1n Beaumont/Port Arthur, TX, to a high of 615 percent 1n
Albany/Schenectady and Troy He can decide to carry our stations
or not carry our stations As a result, the cable system have their
thumbs on the scales of competition within the local video market

Through 1ts carriage decision, the system directly can determine
what 1ts subscribers view, and indirectly can affect the quality of
what nonsubscribers view Thus, 1t affects the overall competitive
status of all local television stations whether they appear on the
system or not

This subcommittee should question whether cable should be per-
mitted to possess such power, much less exercise 1t He can cherry-
pick a portion of our programs He will not have to bargain for or
pay for their carriage rights, although he can seek payment from
us for carriage He can decide to carry our stations on our channel
numbers or he can ship them up to the equivalent of Siberia

He can bring the same network programming that 1s carried on
our stations through the network affiliates licensed to larger cities
relatively nearby our markets, such as the case of Providence/New
Bedford He can bring in distant signals or superstations which
also may duplicate the programs which our stations have paid a
great deal to acquire the exclusive rights

Consider the experience of our Medford/Klamath Falls television
stations We have purchased the rights to broadcast “Cheers,”
“Family Ties,” and the new version of ‘“Star Trek” in syndicated
form Prior to 1980 when the FCC syndication exclusivity rule was
in place, we would have been able to protect these exclusive rights
by requiring local cable systems to delete these shows from any
nonlocal signal that they were importing into our market

The circumstances are far different today now that synd-ex rule
1s gone Through cable’s ability to import distant signals under the
compulsory hicense, and our inability to protect our bargained for
exclusivity, local cable systems are able to import stations from
Portland, Oakland, Sacramento, each with these same three pro-
grams And additionally, some systems carry superstation WGN
which airs “Cheers ”

He competes with us for local and national advertising dollars
He can make any and or all carriage decisions based on what
makes him a better buy to the advertising community

For example, one of our stations operates i1n Albany/Schenecta-
dy/Troy television market In Albany, our station 18 carried on a
system owned by ATC, whose parent i1s Time Time also owns 100
percent of HBO, 100 percent of Cinemax, 100 percent of Festival,
11 5 percent of superstation WTBS, 11 5 percent of CNN, 115 per-
cent of Headline News, 16 percent of Black Entertainment Televi-
sion And a similar situation also exists with Mr Thomson’s com-
pany 1n Schenectady where a similar situation exists
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Regulatory equilibrium between local television stations and
cable must be restored At least two elements are needed for this
restoration, some degree of must-carry protection for local telewr-
sion stations, and the reestablishment of the syndicated exclusivity
rules Pending at the FCC——

Senator METZENBAUM Please wind up, Mr Chapman

Mr CHAPMAN [continuing] Is a proceeding which could result in
the reimposition of the synd-ex rule The NAB strongly supports
this result Also, the must-carry issue may be more problematic
The NAB and other broadcasting interests are pursuing legal reme-
dies available to us following the December decision in the court of

appeals

The NAB believes that Congress also should consider legislation
to implement some form of must-carry We feel that that will prop-
erly craft—— -

Senator METZENBAUM Mr Chapman, I have to cut you off

Mr CHAPMAN Thank you, Mr Chairman

[The prepared statement of Mr Chapman follows ]
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Thank you for inviting me to testify today on competitaive
1ssues and the cable television industry. My name 1s Gary R.
Chapman, and I am Senior Vice President, Broadcasting, for
Freedom Newspapers, Inc., in Rhode Island. Freedom Newspapers
owns 5 television stations in five different states.l From 1979
through 1984, I was General Manager of WLNE, Freedom’s station 1n

the Providence/New Bedford television market.

I also am appearing on behalf of the National Association of
Broadcasters, which represents over 950 television stations, in
addition to all of the major commercial networks and over 5000
radio stations. I presently serve on NAB’s Television Board of
Directors. We welcome the subcommittee’s interest in these

important issues and commend you for holding these hearings

Background

As you already have heard today, the status of the video
marketplace in 1988 1s dramatically different than it was just a
few years ago. This 1s especially true regarding the
relationship between local television stations and cable My
testimony will focus on one aspect of that particular segment of
the video marketplace, how the loss of the must carry rule
affects the ability of local television stations to serve the

viewers 1n their communities
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Prior to 1980, cable and television broadcasters were on a
relatively even footing. The Federal Communications Commission’s
must carry rule assured local television stations that they would
be carried on the cable systems serving their markets For
cable, the compulsory license granted by the 1976 Copyright Act
entitled cable systems to retransmit local television stations
without negotiating for the rights to do so, and without any
payment to those local stations. This compulsory license also
entitled cable systems to carry distant signals without
negotiating for these retransmission rights, at rates set by the

government

This statutory compulsory license reflected the FCC’s
ex1sting regulatory structure. At that time, the FCC had other
1mportant regulations in place in addition to the must carry
rule These included restrictions on the numbers of distant
signals cable systems could import into markets, and protections
against the importation of programs for which local stations

already had exclusive rights (the "syndicated exclusivity" rule)

To be sure, this system was not without i1ts flaws for both
broadcasters and cable, and 1t perhaps was not the structure that
would be created in a perfect world Whatever 1ts flaws,
however, the old system was far superior to the regulatory and

legal conditions under which local television stations operate
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today.

By 1980, the FCC had eliminated the distant signal and
syndicated exclusivity rules, but the must carry rule remained in
place as an important counterweight to the compulsory license
As you know, however, in 1985 the Court of Appeals for the D C
Circuit threw out the FCC’s original must carry rules on First
Amendment grounds, and the same Court invalidated the FCC'’s
revised must carry rules in December, 1987, again on First

Amendment grounds.2

In what are perhaps now cliched Washington terms, an
essentially level playing field has been radically tipped in
favor of cable. For purposes of copyright law, cable 1s treated
mostly as a "passive™ antenna device that simply retransmits
signals. Within the context of the must carry litigation,
however, cable 1s treated as an active "editor," which can wield
the sword and shield of the First Amendment So long as cable
can exist under this "best of both worlds"™ treatment, 1t has the
legal and regulatory upper hand. Policy makers should be
troubled by this situation, especially those with jurisdiction

over competitive 1ssues

To the casual observer, must carry and the related cable

1ssues might appear to be of relatively minor importance to my
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company’s television stations. All of our stations are network
affiliates, all are on the more advantageous VHF channels One
might think that our stations are those most likely to be carried
on local cable systems with or without must carry. Furthermore,
1f our stations are not carried, one might think they are the
stations that viewers will most easily and willingly receive off-
the-air Unfortunately, the real world is not that simple
Ccarriage on cable, and cable’s present ability to act as a
gatekeeper over access to homes, is as important to our stations
as 1t 1s to the UHP independent stations you will hear from

today

Localism and the importance of cable carriage

our nation’s free, over-the-air television structure is
erected on a foundation of local stations serving local
communities. Rather than a system in which a greater number of
regional stations could be established, Congress enacted
a system through which the needs and interests of communities
would be served by smaller numbers of local stations congress’
goal with localism was to ensure that each community of
appreciable size would have at least one station to address
community needs and interests, and to permit multiple stations 1in
communities wherever possible This system 1s reflected
throughout the Communications Act and FCC regulations, but finds

1ts clearest expression in Section 307(b) of the Act.3
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In return for their FCC licenses, television stations have
statutory and regulatory obligations to their local communities
Stations are obligated to identify, and serve with responsive

programming, the needs and interests of those communities.

This system can not function properly, of course, unless
local television stations have access to the viewers they are
licensed and required by the FCC to serve. An "open gate"
between local stations and their viewers must be preserved, for

stations simply cannot respond to viewers that they cannot reach

Access to local audiences can be both enhanced by, and
frustrated by, cable. As it originally developed, the cable
industry was a means to facilitate reception of local over-the~
air television stations. Indeed, cable first was called
"community antenna televisjion."™ Today, cable provides many
additional kinds of programs, but retransmission of local
television signals remains one of cable’s most important

attractions for subscribers

Once a home 1s connected to cable, however, that home
becomes extremely dependent upon that cable for reception of
local television stations. Even though these signals

theoretically are available over-the-air, when a local television
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station is not carried on the cable system, cable subscribers
effectively lose their ability to watch it. The cable becomes a

gate, over which the local system has control.

NAB and other groups have documented in FCC proceedings why
the "A/B switch,®™ a mechanism that ostensibly selects between
cable and over-the-air reception, is in fact inadequate as a
substitute for cable carriage of local stations For many homes,
this switch will not deliver adequate off-air reception, because
the over-the-air signals are obstructed by tall buildings 1in
urban areas, hilly terrain, or even foliage Many viewers
subscribe to cable 1n whole or in part to get better reception of

local television signals.

Even where off-air reception of local signals 1s possible,
nearly all viewers must use an outdoor antenna with the switch
In most cases, 1ndoor antennas are inadequate Furthermore,
outdoor antennas usually require substantial additional equipment

in conjunction with the A/B switch

NAB’s 1985 survey of cable subscribers revealed that hardly
any cable subscribers had A/B switches Oonly 1% of subscribers
had an A/B switch and an outdoor antenna. Many subscribers no
longer had access to an outdoor antenna, either because they
never owned one, they were told by the cable system that they no

longer needed one, or they (or their cable system) removed the



524

antenna once they subscribed. In many communities, outdoor
antennas are prohibited or restricted, or viewers live in multi-
unit buildings in which access to outdoor antennas is impossible
or impractical. In addition, with increasing use of VCR’s and
other equipment that attaches to the television set, the
installation and use of A/B switching devices has become

exceptionally confusing and difficult.

In short, the overwhelming majority of cable subscribers
would have to 1nvest or reinvest in a costly and complex array of
equipment to have access to local stations not carried by cable
once the equipment was installed, cable subscribers would have to
use 1t correctly each time they wanted to view stations not
carried on cable, rather than merely tune passively to whatever
programming was on the cable. Cable systems thus have effective
gatekeeper control over the availability of local stations to

viewers these stations are licensed to serve.

The current nationwide cable penetration rate, the
percentage of homes that subscribe to cable, 1s 50.5% of all
television households.? For our stations, local cable
penetration rates range from a low of 50.8 percent in
Beaumont/Port Arthur, Texas, to a high of 61 5% in
Albany/Schenectady/Troy, New York 5 That means that 1in every
market we serve, more than half the homes are hooked up to cable

If we are not carried on those systems, we i1mmediately lose
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access to more than half our potential audience, and we must find

some other way to reach those viewers.

Alternatives to cable do not exist

Carriage of stations on cable systems might not be such a
crucial matter for local television stations if carriage
alternatives were available. Such alternatives, however, do not
ex1st 1n most communities. Cable systems almost never compete
head~-to~head with other cable systems in their franchise areas, a
situation described by the cable industry as an "overbuild " (It
1s noteworthy that the cable industry uses a vaguely pejorative-

sounding term to describe head-to-head competition.)

Some argue that cable is a natural monopoly in the economic
sense -- that it simply is uneconomic for two systems to operate
1n the same area. Whether cable is a natural monopoly is
essentially irrelevant, because in many communities cable has a
legal monopoly, which the local franchising authority may grant
under the Cable Act of 1984.% As a result, competition among
cable systems is extremely rare. Presently, there are perhaps as
many as 36 franchised cable systems (out of a nationwide total of
approximately 6500) that face competition from other franchised

systems

What about the other wire into the home -- provided by the
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telephone company?® Some day telephone companies may provide
video service to the home in competition with cable, but that day
still 1s far away Many technological and policy hurdles must be
crossed before video service via telephone systems is

practicable.

Therefore, a television station denied carriage on the local
cable system has no competing system to which i1t may look for
carriage within a community Cable subscribers who are unhappy
with the local television offerings on their system cannot
threaten to take their business elsewhere Nor can the local
government exercise much, i1f any, influence over whether local
television stations will be carried on the local cable system
The Cable Act severely limits the controls that local governments
can exercise over the programming carried by the cable systems

they franchise 7

Cable’s carriage decisions 1mpact upon local competition

Thus, with the must carry rule gone, cable now has an
1mportant weapon at its disposal -- the discretion to carry or
not to carry any or all local television stations, including the
ability to require payment for carriage It 1s important to
realize, however, that a cable system’s refusal to carry a

particular station affects not only what the system’s subscribers
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view, but it also indirectly affects what will be viewed by non-
subscribers. Simply put, a television station’s audience size
directly translates into revenue -- larger audiences attract
larger revenues, through the sale of advertising time. 1If a
station is not carried on cable, and thereby loses a substantial
portion of its audience, it will lose revenue With less
revenue, the station can not serve its community as well. The
station will have less money to invest in equipment and
programming. The attractiveness of 1its programming will lessen,
as will its audience. Revenues will continue to decline, and the

cycle will repeat.

Cable systems have their thumbs on the scales of competition
within a local video market Through its carriage decisions, a
system directly can determine what its subscribers view It
indirectly can affect the quality of what non-subscribers view
Thus, 1t affects the overall competitive status of all local
television stations, whether they appear on the system or not
This subcommittee should question whether cable should be

permitted to possess such power, much less exercise it

Cable’s discretion over channel-positioning can be used unfairly

The original must carry rule required, for the most part,
"on channel” positioning. Now that the must carry rule 1is gone,

cable also has virtually total discretion over where local

10
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television stations will be positioned on their systems
Television stations’ identities are created, in large part,
around their channel numbers. While the cable channel on whach a
television station will be carried may not be as crucial to the
station as carriage itself, the system’s discretion over channel

positioning can lead to competitive abuses.

Cable systems can favor some stations by transmitting thenm
on-channel, while other stations can be shifted onto far less
favorable channels, where subscribers are less likely to view
them. By repositioning stations to less favorable channel
positions and substituting cable networks on the more desirable
channels, cable operators have the power to manipulate
dramatically subscribers’ viewing patterns A C. Nellsen studies
are reported to show that viewership of cable networks can
increase an average of 32 percent when cable networks are placed
on cable channels 1 through 16. This discretion over channel
positioning 1s especially relevant in the context of competition

for advertising dollars, discussed below.

The compulsory license

Cable has many more legal and regulatory advantages over
local televaision stations than just this crucial power over
carriage and channel positioning. The compulsory license granted

to cable by the Copyright Act of 1976 also provides huge

11
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competitive benefits for cable. As noted above, the compulsory
license remains in place, even though the FCC regulations that
were part of the balance struck by the 1976 Act have all but

disappeared.

The compulsory license permits cable systems to retransmit
the programming of television stations without negotiating for
right to do so, and without the consent of either the station or
the program owner. Cable systems can and do use this license to
retransmit the signals of local stations, to import
"superstations" (such as WIBS in Atlanta, WOR in New Jersey, or
WGN in Chicago), and to import other distant independent or
network-affiliated stations. Under this compulsory license,
cable systems do not pay for the right to retransmit local
programming, and pay only government-set rates for distant
signals through the Copyright Royalty Tribunal, not marketplace

rates.

Under today’s circumstances, our stations have no right to
1nsist upon carriage on local cable systems. These cable
systems, however, can use the compulsory license to retransmt
the programs of our stations, without our consent, or without
payment A cable system can exercise 1ts rights under the
license to carry only a portion of our stations’ programming --
we cannot insist that if any of our programming is carried, then

all of 1t must be carried Under the compulsory license, a cable

12
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system would be permitted to "cherry pick" only those programs 1t
wishes to carry, such as our highly-rated local news programs,

and ignore the rest of our schedules.

Furthermore, these cable systems can use the compulsory
license to 1mport superstations and other distant network and
independent stations. Again, under the license, thas 1s done
without the consent of, or negotiations with, these stations, at
prices that are far below what might be negotiated under normal

marketplace conditions

These rules mean that in the cable homes 1n our markets, we
compete not only with other local stations and the multiple
channels of cable programming carried on those systems, but also
with a host of television programming imported from other
markets In many cases, the programs carried on the imported
stations compete directly with programs that we run on our own

stations, both network and syndicated programming

While these 1imported stations enable the cable systems to
cheaply provide additional viewing options for cable subscribers,
they also siphon away local audiences Again, unlike cable, our
stations’ licenses carry with them the obligation to serve the
needs and interests of our local viewers The revenue we
generate to do so comes only from the size of the local audiences

we can attract Our stations deserve a fair chance to compete

13
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with cable for the local audience. This competition should not

be skewed by what in effect are cable’s copyright subsidies

Network non-duplication and Syndicated exclusivity rules

The threat of inequitable competition caused by stations
1mported from distant markets affects both local independent and
network-affiliated stations. For example, in Providence/New
Bedford, our station is a CBS affiliate Oone of the non-local
stations it competes with there on cable is the Boston CBS
affiliate. For network affiliates, one of the few remaining FCC
cable carriage rules -- the network non-duplication rule --
theoretically provides some protection from this type of imported
competition, which can be especially harmful to affiliates

located in communities within the shadow of a much larger market

Under these complicated rules, a qualifying network
affiliate that is carried on a local cable system can, upon
request, require the system to delete duplicated network
programming In reality, however, this rule provides little
protection for local network affiliates At most, 1t protects
only the network portion of the station’s schedule, not the
remainder of its programming day More importantly, because the
rule applies only to local affiliates carried on cable, a station
wi1ll invoke the rule at 1its peril. Under today’s rules, the

quickest way for a cable system to resolve a network duplication

14
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problem is to drop the complaining station from its systenm
Without some must carry protection, television stations cannot
freely exercise even the few remaining regulations that protect
the crucial concept of localism. Television stations must seek
to "cooperate™ with their local cable systems, which may have

little incentive to be cooperative in return.

However, not even that minimal level of protection exasts
for syndicated programming carried by local stations -- both
affiliates and independents. Consider the experience of our
Medford/Klamath Falls station We have purchased the rights to
broadcast Cheers, Family Ties, and the new version of Star Trek,
in syndicated form As you realize, these popular shows are very
desirable products for local stations, and we have paid
handsomely for the exclusive right to broadcast them in
Medford/Klamath Falls Prior to 1980, when the FCC’s syndicated
exclusivity rule was in place, we would have been able to protect
these exclusive rights by requiring local cable systems to delete
these shows from any non-local signals they were importing into

our market.

The circumstances are far different today now that the
syndex rule 1s gone. Through cable’s ability to import distant
signals under the compulsory license, and our 1nability to
protect our bargained-for exclusivity, local cable systems also

are able to import stations from Portland, Oakland, and

15
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Sacramento, each of which carries all three of these shows 1In
addition, these systems also carry superstation WGN, which airs
Cheers. The audience we draw for these shows is substantially
smaller because of this duplication. As a result, the value of
our investments in these shows is much reduced. This problem
exists to varying degrees with all syndicated programming in

which our stations invest.

Protection for broadcasters’ exclusive programming rights 1is
essential 1f we are to be able fairly to compete with cable
Cable recognizes how important exclusivity for 1ts programming 1s
to its competitave future. Unlike television broadcasters, cable
is able to acquire exclusive rights to programming. As you
already have heard today, it has fought hard to protect that
exclusivity against competitors who seek to use its programming
When broadcasters acquire exclusive programming rights, these

rights also should be protected within the cable context

Incentives to act unfairly against local stations

Thus, cable has many legal and regulatory advantages over
local television broadcasters The mere existence of these
advantages should trouble communications and copyright policy
makers Cable, however, increasingly has incentives actually to

use those advantages.
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As television station owners, our goal i1s to make our
stations’ programming as responsive to our viewers’ 1nterests as
possible We want strong local programming -- news, public
affairs, etc. -- that give our stations a distinct identity wath
the viewers As network affiliates, we want our network
programming, both news and entertainment, to be as good as
possible. We also want to air quality syndicated programming
Cable would have you believe that their programming and carriage
decisions are based only on the wants and needs of their
subscribers, and the attractiveness of what our stations have to
offer to those subscribers. Unfortunately, these are not the
only factors that can enter into cable’s decisions regarding
whether our stations are carried, what other stations and
programming services Will be carried in competition with us, and

where our stations will be placed in a given system line-up

Cable increasingly i1s competing with television for
advertising dollars Although cable 1s a subscription service,
many basic cable programming services also are supported by
advertising As with network television programming, some of the
advertising spots on these cable services are sold by the
services, while they make other spots avallable for sale by the

local systems that carry their programming

Cable’s attractiveness to advertisers 1s growing Total

cable advertising, national and local, was only $58 million in
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1980. In 1987, total cable advertising was more than $1 billion
With cable, both national and local advertising are growing at a
substantial rate. Local cable advertising in 1987 was $215
million, a 269% increase from 1984, and a 30.0% increase from

1986.8

The mere fact that television increasingly faces competition
from cable for advertising dollars is no cause for government
concern If we have a fair opportunity, we will compete for
advertising with cable as we do with other media. Cable has been
given distinct legal and requlatory advantages over television,
however, so that fair competition may not be possible Cable
systems can be programmed in ways that make cable time a more

attractive buy for advertisers than television time

The obvious way a system could encourage advertisers to buy
advertising on cable rather than television is to refuse carriage
to local stations that compete with the system for advertising
The system could replace a local station with a distant signal
that carries similar programming, but with which the system does
not compete for advertising Even 1f local stations are carraied,
they can be placed on the less desirable cable channels, while
distant stations and the favored cable channels can be placed on

the more desirable channel locations

Cable systems increasingly are clustering popular television
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stations on channels nearby the channels of the cable services
whose viewing (and hence advertising potential) the system wants
to promote Fortunately, our stations have been popular enough -
- primarlly because of our strong local news programming -- that
we are being used as anchors around which cable systems are
clustering such cable programming. Many stations, especially
smaller independents, are not always so fortunate in thear
channel positioning. There may come a time when our stations
w1ll not be granted favorable locations, either. As cable
systems develop their own local news channels, complete with
advertising, we may find ourselves subject to strikingly

different carriage circumstances

In addation to the general proposition that all cable
systems are 1ncreasingly competing with television for slices of
the local and national advertising pie, certain cable systems
have more direct incentives to favor cable programmling over
television programming Segments of the cable industry are
becoming more vertically integrated -- some corporations that own
cable systems also are becomlng more 1involved with cable program
production. Cable systems owned by such companies now may have
direct incentives to favor their parents’ programming over

programs offered by television stations

For example, one of our stations operates in the

Albany/Schenectady/Troy market in New York In Albany, our
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station is carried on a system owned by ATC, whose parent is
Time, Inc. Time also owns 100% of HBO, 100% of Cinemax, 100% of
Festival, 11.5% of the superstation WTBS, 11.5% of CNN, 11.5% of
Headline News, 16% of Black Entertainment Television, and
assorted other interests. 1In Schenectady, our same station is
carried on a system owned by TCI. TCI also owns 50% of AMC,
10.1% of WTBS, 10.1% of CNN, 10.1% of Headline News, 14% of
Discovery, 16% of Black Entertainment Television, 10.5% of the

Fashion Channel, and assorted other interests 9

This direct relationship between cable program production
and distribution is one of the more troubling features of the
bumpy competitive landscape over which local television stations

must travel.

To summarize my testimony, these are the cards with which
the local cable operator can play when he sits down with our
stations: He is in at least 50% of the homes in our markets He
can decide to carry our stations or not carry them He can
cherry pick only a portion of our programs. He will not have to
bargain for, or pay for, those carriage rights, although he can
seek payment from us for carriage. He can decide to carry our
stations on our channel numbers, or he can shift them up to the
equivalent of the system’s "Siberia." He can bring in the same
network programming that is carried by our stations, through the

network affiliates licensed to the larger cities relatively
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nearby to our markets He can bring in distant signals or
superstations, which also may duplicate the programs for which
our stations have paid a great deal to acquire "exclusive"
rights He competes "/ath us for local and national advertising
dollars He can make any or all of his carriage decisions based

on what makes him a better buy for advertisers than our stations

The equation between cable an: local television stations should

be rebalanced

Regulatory equilibrium between local television stations and
cable must be restored. At least two elements are needed for
this restoration -- some degree of must carry protection for
local television stations, and reestablishment of the syndicated

exclusivity rules

Pending at the FCC 1s a proceeding which could result an
reimposition of the syndex rules NAB strongly supports such a
result. We believe this would restore essential protections for
any exclusive rights that broadcasters obtain in the marketplace

for syndicated programming

The must carry 1ssue may be more problematic NAB and other
broadcasting interests are pursuing the legal remedies avallable

to us following the December decision of the Court of Appeals
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NAB believes that Congress also should consider legislation to
implement some form of must carriage protection. We feel that

properly crafted legislation could withstand a court challenge

It is premature to predict what form needed legislation
should take. One option would be to condition cable’s compulsory
license on carriage obligations, which would be a matter withan
the jurisdiction of this committee. NAB currently is working
with other broadcasting interests on the many questions involved
with this issue. NAB’s leadership also i1s working with
representatives of the cable industry to determine whether there

are possible areas for compromise.

NAB appreciates this subcommittee’s interest in these
important 1ssues, and we would welcome the participation of the
members i1n helping to resolve the thorny 1issues of must carry
As I hope my testimony makes clear, some resolution 1s required,
in order to return a much-needed element of fair competition to

the local video marketplace.
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FOOTNOTES

1 WLNE-TV, Providence/New Bedford, RI; WTVC-TC, Chattanooga,
TN; KFDM-TV, Beaumont/Port Arthur, TX; KTIVL-TV, Medford/Klamath
Falls, OR; WRGB-TV, Albany/Schenectady/Troy, NY

2. Quincy Cable TV, Inc. v. FCC, 768 F.2d 1634 (D.C. Car
1985), cert. denied, 476 U.S. 1169 (1986); Century Communications
Corp. v _FCC, 835 F.2d 292 (D.C. Cir. 1987).

3. ", .the commission shall make such distribution of licenses,
frequencies, hours of operation, and of power among the several
States and communities as to provide a fair, efficient, and
equitable distribution of radio service to each of the same." 47
U.S.C. §307(b).

4 A.C. Nielsen Company, November 1987.

5. Albany/Schenectady/Troy - 61 5%; Beaumont/Port Arthur -
50.8%; Chattanooga - 53.2%, Medford/Klamath Falls - 58 2%,
Providence/New Bedford - 58 3% Neilsen Station Index, November,
1987

6 47 U S.C. §621(a)(1).

7 For example, franchise fees paid to local authorities are
restricted by §622; 47 U.S.C §622. Local regulation of
subscraiption rates 1is restricted by §623; 47 U.5.C.§623. Local
regulation of services, facilities, and equipment 1s limited by
§624, 47 U.S.C. §624. Denial of franchise renewal 1is governed by
§626, 47 U.S.C. §626.

8 Bob Coen, McCann-Erickson, New York.

9 Broadcasting, "Who Owns What With Whom In Cable Networking,"
November 23, 1987.
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Senator METZENBAUM Mr Milton Maltz, Malrite Communica-
tions Group, on behalf of the Association of Independent Television
Stations Mr Maltz 1s an old friend of mine I am happy to wel-
come you here

STATEMENT OF MILTON MALTZ

Mr Mavrz Thank you very much and good morning, Mr Chair-
man If I could accomplish one thing this morning 1t would be to
focus the attention of Congress on the future of our American
system of free and local broadcasting

I think we all agree that our free broadcast system 1s a national
resource of inestimable value It serves all Americans, rich, poor,
rural, urban Unfortunately, because of misguided competitive com-
munications and copyright policies, free television 18 1n jeopardy
today at the hands of an unregulated monopoly

It was the Congress that created free broadcasting, from the 1927
Radio Act, to the 1934 Communications Act, to the 1964 all channel
recewver legislation, Congress has stressed the substantial Govern-
ment interest 1n the maintenance and encouragement of a healthy,
free and competitive and local broadcast system

This morning, sir, I am looking for an answer to this question
Do you still want free broadcasting, or does Congress wish to see 1n
its place a system of pay TV? We urgently need the Congress to
focus on this question

Now, the points developed 1n my testimony are very simple
First, cable 1s a monopoly You do not have to take my word for
that Ask the National Journal, the investment house of Bear-
Stearns or read the 1974 Cabinet report to the President of the
United States of America The ownership of these monopoly cable
conduits 1s concentrating rapidly into the hands of fewer and fewer
owners

Now, just last week two major cable companies merged to form
the third largest cable company that will in turn be owned by the
very largest cable operator, TCI It 1s my understanding there now
18 a cash flow of $1 billion i1n that orgamization, or a capitalized
market value of between $10 and $16 billion

These giant cable conglomerates are integrating vertically into
the ownership of programming services seeking access through
their monopoly conduit And this vertical integration represents
perhaps the greatest threat to competition in the television busi-
ness today

Right now we have reached the point, sir, where 1t 1s vartually
mmpossible to launch a new satellite-delivered program service
without giving up a substantial of equity as tribute to gain passage
through the cable gatekeeper

It 18 critical for the Congress to understand that as cable 1n-
creases 1ts program investments and 1its local advertising sales ac-
tivity, the cable relationship with local broadcasters 1s undergoing
dramatic transformation Suddenly, the local broadcaster 1s viewed
principally as an unwanted competitor for viewer’s attention and
for advertising dollars If Congress does not act, cable operators
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will use their control over the monopoly conduit to drive away all
competition from local broadcasters

There 1s substantial evidence of anticompetitive behavior New
broadcast stations have met with a stonewall of resistance from
cable refusing to carry their signals Existing stations have found
their signals routed out of traditional channel positions and rel-
egated to the upper tier, or what we call cable Siberia These local
stations are then replaced with cable program services in which
the cable operator holds an equity interest, and/or 1n which he 1s
selling advertising time

One of the great ironies of this situation 1s that all the while as
cable 1s beginning to undermine our free broadcast system, 1t 1s si-
multaneously living off that system Due to the largess of the Con-
gress, the cable industry enjoys a Government-guarantee to freely
use any broadcast programming that 18 chooses

The compulsory copyright license stands as a guarantee that
cable will never be required to pay for the programming produced
or purchased by local stations The continued existence of this com-
pulsory license, coupled with the absence of local carriage, has cre-
ated an unstable, untenable, one-way business relationship

I candidly advise this committee that the future of our American
system of free local broadcasting 1s indeed 1n grave danger In 1988,
ahe public does not own the airwaves, a handful of cable operators

0
Mr Chairman, we need your guidance
[Matenal submitted by Mr Maltz follows ]
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TESTIMONY OF
MILTON MALTZ
CHAIRMAN OF THE BOARD & CEO

MALRITE COFMUNICATIONS GROUP

Thank you Mr Chairman My name 1s Milton Maltz I am the
Chairman and Chief Executive Officer of Malrite Communications Group
Our prancipal business activity 1s the operation of radio and tele-
vision broadcast stations We currently operate domestic UHF Independent
television stations 1in Cleveland and Cincinnati, Ohio, Rochester,

New York, Jacksonville, Florida, and West Palm Beach, Florida

I appear here today 1in my personal capacity and as the official
representative of the Association of Independent Television Stations,
Inc , commonly known as "INTV “ INTV represents the 1nterests of
more than 180 Independent television stations across the country

It 1s not my purpose or intention today to attack the character
or motives of the cable 1industry and 1ts leadership As a businessman,
1t 1s difficult for me to criticize others who merely seek to exploit
opportunities created by government policies That would be like
scolding a child who had been negligently let loose 1n a candy store
Instead, my testimony this morning will focus on the patchwork quilt
of 1nconsistent and 1ll-considered government statutes, regulations
and policies that have created the clear opportunity for the cable
1ndustry to begin the destruction of our system of free over-the-air
broadcasting

Whatever quarrel one might have with a particular television
program or category of programs, 1t 1s beyond question that our
system of free broadcasting 13 a national resource of inestimable
value to the American people If that resource 15 to be presecved,
Congress must take at least two immediate actions First, Congress
should condition cable's use of the compulsory copyright license
praivilege upon a cable operator's voluntary agreeament to continue
nondiscriminatory carriage of substantially all local free broadcasting
stations Second, Congress should immediately investigate the siphoning

of popular American television events from free over-the-air broadcasting
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to pay cable television channels The indisputable consumer interest
1n free television requires prompt Congressional action on these

1ssues

I

THE CONGRESS SHOULD REQUIRE NON-DISCRIMINATORY CARRIAGE OF
LOCAL FREE BROADCASTING STATIONS AS A CONDITION TO CABLE'S USE OF
THE COMPULSORY COPYRIGHT LICENSE PRIVILEGE

A Cable _has developed as a de facto monopoly

The starting point for our analysis 1s a simple fact that cannot
be denied Cable television has developed as a de facto monopoly
service The 1mportance of the monopoly nature of cable 1s dramatically
heightened by the fact that many consumers are totally reliant upon
cable for their access to television signals

When the Cable Act of 1984 was being debated, the then President
of the National Cable Television Association testified,

"A consumer will have a couple of choices of

cable companies There will be two cable wires
running down the street " 1/

While I am sure that this representation to the Congress was
made 1n gocd faith, 1t simply did not turn out to be accurate
Of the 7,000 communities 1n America with cable television service,
1t has been estimated that approximately 30 or 4/10 of 12 are served
by competing systems Stated another way, approximately 99 61 of
all cable subscribers are served by monopoly systems

It 1s not only cable's critics that view the industry as a
monopoly The distinguished National Journal (7/4/87 at p 1707),
recently commended cable industry lobbyists for inducing "Congress

in 1984, to, 1in effect, deregulate a monopoly And, the respected

1nvestment banking firm, Bear Stearns, has described the cable operators’

franchise as "A Monopolistic Anouity "

Cable advocates argue mightily that the availability of other
forms of entertainment prevents cable from being considered a monopoly
However, this claim 1s tantamount to arguing that the telephone

company 1s not a monopoly because people can write letters, or that

1/ Hearings Before the Subcoumittee on Communications of the Committee
- on Commerce, Science and Transportation, United States Senate,
98th Congress, First Session (February 16-17, 1983), pgs 126-127
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the electric company 1s not a amonopoly because you can always cook
with gas, or that the water company 1s not a monopoly because 1t
sometimes rains

To shed some scholarly light on this debate, INTV, and other
interested parties, commissioned the preparation of an economic
study entitled "Does Cable Televison Really Face Effective Competition?”
This study, prepared by economists Janusz A Ordover of New York
University and Yale M Braunstein of the Universaty of Californmia
at Berkeley 1s appended as Attachment No 1 to my testimony Professors
Ordover and Braunstein detail the many factors which lead them to

conclude that cable television systems currently do not face effective

competition

Another useful resource on the 1ssue of cable monopoly is the
recent article entitled "Antitrust and Regulation 1n Cable Television
Federal Policy at War with Itself' published in the prestigious

Cardozo _Arts & Entertalnment Law Journal In this article (appended

as Attachment No 2), author Glenn B Manishin, Esq explains how

the FCC and the Department of Justice have adopted contradicting

and 1nconsistent positions on the 1ssue of cable competition The
Department of Justice views cable as a "natural monopoly" and therefore
finds 1t i1nappropriate to engage 1n traditional antitrust enforcement
with respect to the i1ndustry On the other hand, the FCC views

' and therefore has deregulated

cable as subject to "effective competition'
the 1ndustry Unfortunately, the interests of consumers in securing
the benefits of competition have been allowed to fall through the

crack between these two agencies

B Rapid horizontal concentration and vertical integration
now provide cable operators with a clear incentive for
anti-competitive behavior

With the Justice Department standing politely to the side,
concentration of ownership in the cable industry has proceeded at
a furious pace The largest cable company, TCL, now has a choke
hold on television access for approximately 10 million subscribers
Just last week, two large MSO's, United Cable and United Artists
Cablevision, announced a merger The merged company will be the
third largest MSO and will be controlled by TCI, the largest cable

operator
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While the i1ndustry 1s concentrating horizontally, cable operators
have moved rapidly to integrate vertically i1nto the ownership of
some of the program services seeking access to the home through
the monopoly cable conduits Appended as Attachment No 3 1s a
recent trade press article that describes the trend toward vertical
1ntegration

This vertical i1ntegration has produced a profound change 1n
the nature of the cable industry Cable operators are no longer
merely passive and disinterested retransmitters of broadcast programming
Through their equity interest, and through the sale of local advertising
availlabilities, cable operators now have a clear vested 1interest
1n the competitive success of some of the programming services seeking
access through their conduit You don't need a Ph D 1n economics
to figure out that the guy who controls a monopoly conduit 1s in
a unique position to control the flow of programming traffic to
the advantage of the program services 1n which he has an equity
investment and/or in which he 1s selling local advertising availabilities,
and to the disadvantage of those services, including local broadcasting
stations, 1n which he does not have an equity position

As our laws stand today, a telephone company 1s prohibited
from owning a cable system for fear that 1t might "favor[ing] 1ts
own or affiliated interest as against nonaffiliated interests "

Section 214 Certificates, 21 FCC 2d 307, 324 (1970) And, a broadcast

station 1s prohibited from owning a cable system to prevent 1t from
gaining "a competitive advantage” over other stations  CATV, 23

FCC 2d 816, 820 (1970) But, cable operators are permitted to 1ntegrate
vertically, and use that integration to gain a competitive advantage

over others seeking access through their monopoly conduit

The anti-competitive potential inherent i1n common ownership
of the cable conduit and program services was clearly recognized
1n the 1974 "Cabinet Report to the President” by the Cabinet Committee
on Cable Communications A copy of that report 138 appended as Attachment
No 4 to my testimony The Cabinet Committee expressed 1ts competitive
concerns 1n the following teras

"Cable's multi-channel technology, together with the

economlc 1mperatives of a medium that 1s a natural

monopoly, could lead to an even greater concentration

of power than exists in broadcast television When a
single cable operator has the power to control the
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programming and i1nformation content of all the channels
on his system, his monopoly power over the cable medium
of expression 1s nearly absolute "
The solution chosen by the Cabinet Committee was a recommended separations
policy The Committee described 1ts proposal as follows,
"We recommend adoption of a policy that would separate
the ownership and control of cable distribution facilities,
or the means of communications, from the ownership and
control of the programming or other information services
carried on the cable channels "
Somehow, the thrust of this compelling report was lost i1n the rush
to pass the Cable Act of 1984 As a result, local broadcasters
and consumers now face a vertically integrated monopoly cable 1industry
with a clear i1ncentive to engage 1n anti-competitive behavior
For example, 1in New York City, 50 consumers recently were forced

to bring a private antitrust action 1in order to galn access to program

services other than those owned by their monopoly cable operator 2/

C Despite some voluntary restraint, there 1s clear evidence
of anti-competitive cable behavior

As I stated at the outset of my testimony, 1t 1s difficult
for me to be too critical of an entrepreneur simply for taking advantage
of anti-competitive opportunities presented by our current legal
and regulatory structure In fact, the cable i1ndustry deserves
some credit for exercising admirable voluntary restraint under the
circumstances Many cable operators have heeded the advice of their
leaders not to 1nvite re-regulation by precipitous action

However, there 1s now unmistakable evidence of the natural
and 1nevitable anti-competitive consequences of our badly skewed
cable marketplace Cable operators now view new commercial Independent
broadcasting stations as little more than unwanted competition for
viewers' eyeballs and advertisers' dollars As a consequence all
across the country new stations have met with a virtual stonewall
of opposition from cable operators who have refused to add these
new stations to their service offerings For example, my company
was forced to seek the 1ntervention of a member of Congress in order

to secure carriage of our Cleveland station on one area cable system

2/ Appenged hereto as Attachment No 5 1s a story from "The Village
Voice” describing this litigation



548

Cable industry resistance has contributed significantly to the bankruptcy
of 23 new Independent television stations

Ex1sting stations have fared only marginally better All across
the country, cable operators have shifted local free broadcasting
stations out of their traditional cable channel positions The
free broadcasters are typically relegated to undesirable channels
at the upper end of the UHF spectrum ("cable Siberia"), which cannot
even be received by all cable subscribers The desirable low number
channel positions, formerly occupied by the local broadcasters,
are now filled with cable program services in which the cable system
owner has an equity interest, or in which he 1s selling advertising
availabilities

These channel shifts cannot be defended on the basis of consumer
preference In virtually every case, the cable program service
which has replaced a local broadcaster has a lower audience rating
than did the displaced station Since many consumers have no practical
alternative to cable service, cable operators have been and remain
free to make these channel shifting decisions without regard to
consumer preferences Appended to my testimony as Attachment No
6 are copies of newspaper accounts of consumer complaints regarding
these channel shifts

Cable operators also have engaged in the anti~competitive practice
of "tie 1n" sales Previously, consumers had the option of purchasing
only the retransmission of local free broadcasting signals Since
deregulation however, the cable 1ndustry has engaged 1n what 1t,

1tself, describes as "tier meltdown "

In the process, access to
local broadcast stations 1s "tied” to subscription to other cable
program services In other words, 1in order to gain access to their
local broadcast stations, consumers are fequired to purchase the
cable operator's program services The state of West Virgimia,

on behalf of 1ts citizens, has recently brought an antitrust action

to 1nvalidate these "tie i1n" sales State of West Virginia v American

Television & Communications, Cir Ct , WVA Civ Action No St-C-659 3/

Obviousl;, 1t places a great burden on consumers to require them

3/ See Attachment No 7
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to pay for cable program services, which they may not wish to purchase,

just 1n order to gain access to their local free broadcast stations

D The cable compulsory copyright license i1mpacts heavaly
on these competifive 1ssues

The cable 1industry continues to enjoy the extraordinary privilege
of a compulsory copyright license to use broadcast programming
This license has two distinct parts relating to local and to distant
broadcast signals The local compulsory license provides the cable
operator with a government guarantee of free use of all of the programming
purchased or created by local broadcasters The license 1s a government
guarantee that a cable operator will never be denied the right to
use the programming any local stations Nor can the cable operator
ever be charged by any local station for the use of 1ts programming
Cable operators pay for the use of cable program services,
such as MIV, but do not have to pay for the use of local broadcast
signals When you consider that cable subscribers spend most of
their time watching broadcast signals, the value of this subsidy
to the cable operator becomes clear Because of the compulsory
license, cable has become a business that can never be required
to pay for a major part of what 1t 1s that 1t sells to consumers
Some cable program services have begun to provide discounts
1n the charge they i1mpose on the cable operator in order to secure
aoore favorable channel positions The local broadcaster cannot

""meet the competition”

by offering a discount, since he 1s prohibited
from i1mposing any charge in the first instance

The cable operator also receives a compulsory license to import
the signals of distant broadcast stations For these distant signals,
the cable operator pays a statutory license fee into a pool which
1s divided among copyright owners Local broadcasters must purchase
their programming at marketplace prices Cable operators can secure
the very same programs on distant signals for government prescribed
discount prices The competitive 1nequality of this situation 1s
both obvious and intolerable

E Cable's use of the compulsory license for local signals
should be conditioned upon a non-discriminatory carriage

requirement

Two different sets of mandatory local cable carriage rules
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have been declared unconstitutional by Appellate Courts Petitions
for Supreme Court review of these decisions are now pending However,
1t seems prudent to explore a more constitutionally secure approach
to the 1ssue of cable carriage of local signals
Our Assoclation supports an approach 1n which the cable operators'
continued use of the free compulsory license for local signals would
be conditioned upon his voluntary agreement to a reasonable non-dis-
criminatory carrliage requirement By agreeing to carry substantially
all local stations, the cable operator would continue to enjoy a
free compulsory copyright license to retransmit local signals
On the other hand, cable operators who wished to do so would be
free to discriminate 1n the carriage of local stations subject to
normal copyright liability for those stations they wished to retransmit
The key to this approach 1s that cable operators clearly do
not have a constitutional right to a compulsory copyright license
to use broadcast programaming By enacting such legislation, Congress
would 1insure that the compulsory copyright license privilege 1t
has created does not become an instrument for discrimination among
local stations licensed to serve the same area
The Congress may also wish to prohibit the "tie 1n" sale of
local broadcast retransmission services and cable program services
Clearly, consumers should have the option of purchasing only broadcast

retransmlisslon services

II

CONGRESS SHOULD INVESTIGATE THE '"SIPUHONING" OF POPULAR EVENTS
FROM FREE BROADCASTING TO PAY CABLE SERVICES

I have enormous respect for the new and diverse viewing alternatives
that the cable medium has provided to the American public Cable
provides consumers with cholces previously unavailable including
24 hour news, coverage of Congressional proceedings and sporting
events not previously telecast on free over-the-air broadcasting
The availability of these additional viewing choices provides a
clear benefit to consumers

However, consumers clearly will not benefit, but will be sub-
stantially harmed, 1f programming and events previously available
for free on broadcast stations are "siphoned" away to pay cable

services Plainly 1t does not benefit consumers to require them
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to pay for exactly the same program events which previously had
been available to them for free

There 1s clear evidence that this process of "siphoning" has
already begun Eleven NFL Football games which had been carried
on free television 1n previous years were available only on a pay
cable channel this past season Millions of working men and women
were deprived of access to television coverage of these eleven NFL
games If I have ever seen the head of the camel under the edge
of the tent, this 1s 1t

Appended to my testimony as Attachment No 8 1s an editorial
from Cablevision Magazine which gleefully reports that the Congress
did not react to the loss of these NFL games from free television
As noted 1n the editorial, cable industry leaders now talk openly
of "siphoning"” the World Series, the Super Bowl and the Olympics
from free television to pay cable channels

Last summer saw a drastic reduction in the number of Yankee
baseball games on free TV  The missing games were siphoned away
to a pay sports channel while the cable i1ndustry continued to live
off of the free broadcast system In October of this year, Turner
Broadcasting Company 1s slated to commence a new cable program service
to be called Turner Network Television ("INT") As outlined 1n
numerous press accounts (samples of which are appended as Attachment
No 9 to this testimony), the goal of this new service 1s to siphon
away exclusive coverage of major American events from free television
Included on the target list are Major League Baseball, the Masters
Golf Tournament, the Kentucky Derby, the Miss America Pageant and
many other major events that are a part of the social fabric of
this nation

Obviously, free over-the-air broadcasters such as Milton Maltz
have an economic self-interest 1n preserving free broadcasts of
these events However, our economic self i1nterest does not in any
way diminish the manifest public interest 1in assuring continued

free over-the-air access to these staples of our American culture

The survival of free television 1s an 1Ssue which we believe
should command the 1mmediate attention of the Congress At the
very least, Congress should commence an 1nvestigation into the prospect

that the American people are about to be made to pay to see events
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which previously had been available to them for free Following
that i1nvestigation, 1t may be possible to craft conditions upon

the compulsory copyright licensing privilege and/or the antitrust
exemptions heretofore granted to certain sports interests, as a
means of assuring that consumers are not requried to pay for access

to events which they currently enjoy for free

Mr Chairman, I believe that you are well aware of the enormous
respect that I hold for you and for your legislative record I
would not 1nsult you and your colleagues by sitting here this morning
and making "Chicken Little" predictions I honestly believe that
the future of free television 1s 1n serious jeopardy Our stations,
our programming and our service to consumers cannot long withstand
the relentless onslaught of anti-competitive behavior by unregulated
monopoly cable systems I don't blame the cable entrepreneurs for
sei1zing the opportunities avallable to them However, I do believe
that the government has an obligation to review 1ts competitive,
communications and copyright policies to assure that consumers continue
to have access to the free television services that represent an

1mportant part of life in American today Thank you
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Does Cable Television Really Face Effective Competition?
Janusz A. Ordover
Introductaon
Is cable television a local monopoly or does 1t

face effective intramodal and intermedia competition® An
answer to this question must be given before sound publac
policy toward cable television can be devised. In 1985, the
FCC concluded that cable television faces effective
competition from broadcast television 1in those local
c;mmunltles where there are at least three off the air
television signals avallable to television viewing households
1n any portion of a cable community. The Commission found
that the availability of three broadcast television signals
is enough to ensure an effective competitive constraint on
the ability of a local cable system operator (CSO) to charge
"noncompetitive" rates and to offer a less than desirable
programming mix to subscribers.2/ This "three signals"
conclusion was used to implement the rate deregulation
provisions of the 1984 Cable Act,g/ that 1s, where effective
competition 1n the form of three broadcast signals exasts,
cable firms may charge as much as they wish for basac

service.

1/ Janusz A Ordover 1s a Professor of Economics at New
York University Yale M Braunstein, Professor,
University of California at Berkeley contributed to the
Preparation of this analysas.

2/ Implementation of the Provisions of the Cable
Communications Policy Act of 1984, 50 Fed. Reg. 18637 (1985).

N

The Cable Communications Policy Act of 1984, Publ. L
98-549, 98 Stat. 2779 (1984).
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We have been asked to review craitically the
Commission's findings regarding the extent of effectave
competition between cable and broadcast televasion. Our
analysis has two main purposes. First, to ascertain whether
the methodology used by the FCC to reach its findings 1is
consistent with widely accepted precepts of economic
analysis, based on current conditions, and reflective of a
sufficiently broad range of considerations. Second, to
review the scant data from the deregulated cable markets in
order to gauge the likelihood that cable faces competition
where three broadcast signals are available.

We do not aim here to provide a rigorous
stataistical test of intermedia competition or to provide a
detailed forecast of the likely effects of deregulation on
the cable industry. Such an exhaustive undertaking would be
impossible in the limited amount of time available to prepare
this report. Nevertheless, we have reached certain
conclusions. These are summarized as follows

First, the analytic methodology used by the
FCC to gauge the extent of effective competition between
cable and broadcast television did not conform to
widely-accepted econopic methodologaies.

Second, the cable industry has been undergoing
rapid structural and other changes which potentially
cast doubt on the validity of the "three signals"”
finding (which was based on data from 1984 and earlier)

Third, presumably because of 1ts perception of
broadcast TV as the main constraint on cable television,
the FCC has understated the social value of alternative
video technologies, such as wireless cable or MMDS,
SMATV, and DBS.

Fourth, the available, albeit scant data
indicates that the only unambiguous gainers from cable

2
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rate deregulation have been holders of local franchases

Fifth, future analysis of competition 1issues
requires substantially more fact-finding and sounder
methodologies than employed by the FCC

1. FCC's Analysis of Effectaive Competition Suffers
damenta ethodologaca blems

A scrutiny of the analytic approach adopted by the
Commission 1n support of 1ts "three signal" rule reveals
;1gn1fiéént ﬁetﬂbéélogical flaws. These flaws cast grave
doubt both on the validity of the conclusions and on the
desirability of the rule itself. We shall argue that the
methodology adopted by the Commission an deravang criteria
for "effective competition" 1in the cable television market is
not based on standard economic indicia or substitutability
among various entertainment/information services.4/ 1In fact,
1t appears that the Commission first formulated the desired
policy conclusion and then sought to develop data that, if at
did not prove the conclusion, at least would not undermine
the conclusion.

The Commission's major premise apparently is that
cable television competes in a broadly defined "home video
market" in whaich cable, over-the-air television, STV, MDS,
SMATVs, and DBS, "all offer alternatives that appear to be

perceaved as substitutes."3/ This approach would be based

4/ Thus, we concur to some degree with the comments filed
by the U S Dept. of Justice. See Comments of the U.S.
Dept. of Justice, MM Docket No 84-1296, January 28, 1985

5/ This 1s a view advanced by economists Jonathan D. Levy
and Peter K. Pitsch in their article "Market
Delineation, Measurement of Concentration, F C.C
Ownership Rules," p. 203, 1in V. Mosco (ed.), Policy

3
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essentially on the observation that a variety of media
deliver "information and entertainment®™ to the public. Thus,
the FCC's approach hypothesizes a broad market in which cable
television allegedly competes for the viewers' attention and
dollars against VCRs, AM-FM radio, movie theaters, prant
media, and so on. It appears, furthermore, that in
constructing the relevant product market, the FCC failed to
give adequate consideration to such important considerations
as the multichannel capacity of cable systems and cable's
aSllity to provide packages of programming to ‘subscribers.

The Commission's approach begs a fundamental
question which goes to the heart of public policy toward
cable television. This 1s: Do alternative technologies for
delivering video programming actually provide effective
competition to cable? Effective competition cannot be
engineered by assumption. Strength of competition has to be
assessed using sound economic methods, such as those outlined
below, which conform to the criteria suggested by the
Department of Justice.

Instead, 1n 1ts analysis the FCC merely assumed a
broad product market in wﬂich cable television competes with
broadcast television (and other media). It then proceeded to

determine how much competition 1s needed in that product and

Research in Telecommunications, Ablex Publishing Corp
(1984), pp. 201-212. See also Levy and Patsch,
"Statistical Evidence of Substitutability Among Video
delivery Systems," 1n E Noam (ed ), Video Media
Competition: Regulation, Economics, and Technology,
Columbia University Press, (1985), pp. 56-92.

4
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geographic market to offer effective competitive constraints
on the market power of cable system operators. The
Commission concluded that the theoretical presence of three
broadcast television signals of adequate quality reception
would sufficiently restrain whatever market power a cable
system operator ("CSO") might have.

Apparently the number three was reached on the
basis of empirical studies showing that adding a fourth
broadcast TV station to a market does not have a
sfgtist1ca11y perceptible effect on basic cable subscription
levels.8/ This approach was pioneered some time ago by John
Kwoka.l/ He demonstrated that in certain instances the
creation of a strong third-ranked firm out of two lesser-
ranked firms could cause prices to fall desplite an increase
in measured market concentration. Regardless of the
econometric and analytic merits or demerits of Kwoka's

study,ﬁf 1t 1s certain that his work did not answer what

8/ The Commission's order refers to a study by NCTA/CATA
"providing factual support for a standard based on fewer
than three signals " ¢§ 97. It also cites Arbitron data
showing that in two signal markets cable viewership of
off-air signals was equal to or greater than off-air
viewership of such signals. The opposite was found to
be true of three signal and greater markets. ¢ 99. The
report assumes that cable itself 1s the fourth
competitor in a three-signal market. Interestingly,
none of these findings goes directly to the issue of
effective competition between cable and broadcast TV

1/ See J.E Kwoka, "The Effect of Market Share Distribution
on Industry Performance," The Review of Economics and
Statistics, 1, 1979, pp. 101-109.

8/ For a criticism of Kwoka's study, see W.F. Meuller and
D.F. Greer, "The Effect of Market Share Distribution on
Industry Performance Reexamined," The Review of

5
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should be the key question: whether the presence of three
broadcast television stations in a geographical market
ensures that prices and "clusters" of cable services offered
by a CSO reasonably well approximate the social ideal. Kwoka
showed only that a current level of price may fall following
the creation of a strong thaird or fourth player. Kwoka's
findings necessarily apply only to markets (or industries)
that deviate from a fully competitive 1deal?/ so that the
current level of price generates rents to the leading firms.
Tﬂ;s is because 1f the market were highly competitive (or
fully contestable), the price could not fall any further as a
result of increased concentration.

The relevance of the Kwoka-type analysis to the
public policy issues regarding media market power 1s very
limited. This analysas fails to consider whether three
broadcast stations and one cable operator actually make for
an adequately competitive market. Instead, 1t merely
suggests that the presence of a fourth broadcast TV station
does not necessarily make for a comparatively more
competitive market than a market comprising three broadcast
TV stations and one cable bsystem

The FCC's conclusion regarding effective

competition 1s thus troubling. It is also surprising in

Economics and Statistics, 2, 1984, pp. 353-357,

9/ Kwoka's results also apply to markets which are not
perfectly contestable. Baumol, W.J., J.C. Panzar, and
R.D. Willig, Contestable Markets and the Theory of
Industry Structure, Harcourt Brace Javanovich, 1982.
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light of the availabilaty of an appropriate conceptual method
of analysis developed by the Antitrust Division of the
Department of Justice in the 1982 Merger Guidelines.1d/ 1n
fact, this 1s the very methodology that the Department urged
the FCC to adopt in impiementing the Cable Act.

Conceptually, the Guidelines methodology can be
readily applied to the problem of determining the degree of
effective competition between cable television, on the one
hand, and broadcast television (or other media) on the other

hand 11/ 1n essence, following the Guidelines methodology,

10/ DOJ Merger Guidelines methodology for constructing
relevant product and geographic markets can be
summarized 1n a sequence of steps. Step 1° determine a
product or service whose pricing and quality are to be
analyzed. Here, the relevant product or service may be
basic cable or cluster of services provided by cable
systems. Step 2: Determine the relevant suppliers in a
given geographic area Here, the relevant supplier will
be the monopoly cable franchise, in most cases Step 3
Determine which products or services constrain the
ability of firms identified in Step 2 to profaitably
elevate the relevant prices above some chosen benchmark
level by a small but significant amount for a
nontransitory period of time. In most situations
examined by the Antitrust Division, the hypothesized
pPrice increase used has been 10 percent and the
nontransitory period of time has been pegged at two
years. However, in some limited circumstances, the
Division used smaller (5%) and larger (15%) price
increases. Step 4° Construct the relevant market
comprising firms 1dentified in Steps 2 and 4. See, J A
Ordover and R.D. Willig, "The 1982 Department of
Justice Merger Guidelines: An Economic Assessment," 71
California L Rev 535 (1983), for a more detailed
analysis of the pertinent methodology. 1982 Merger
Guidelines, 47 Fed. Reg 28,493 (1982) and 1984 Merger
Guidelines, 49 Fed. Reg. 26,823 (1984).

11/ For an example of application of the Merger Guidelines
in video markets, see Lawrence J White, "Antitrust and
Video Markets: The Merger of Showtime and the Movie
Channel as a Case Study," in E. Noam (ed.), Video Media
Competition: Regulation, Economics, and Technology,"

7
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we would say that the availability of broadcast television
contemplated under the Commission's standard offers effectave
competition to cable television 1f, following decontrol of
basic rates, cable system operators would find it
unprofitable to elevate basic rates by 10 percent and
maintain them at thas higher level (in real terms) for at
least two years. It is theoretically possible, of course,
that such a rate increase might be unprofitable in markets
with three or more broadcast television stations (as the
Commission asserts) and profitable in franchise areas in
which there are fewer than three broadcast television
stations. However, the analytic studies that are available

suggest that the Commission's definition of effective

competition 1s probably wrong.lg/

Columbia Unaversity Press, (1985), pp. 338-363.

12/ A study by G. Kent Webb, The Economics of Cable
Televasaion, Lexington Books, (1983), found that basic
cable penetration increases with the number of off-the-
air channels 1t carries, suggesting that to some extent
basic cable services and broadcast television are
complements. However, improvements in the quality of
broadcast television tend to reduce basic's penetration,
other factors remaining the same. Thus, on this score,
the two media are substitutes, at least to a limited
extent. Webb's study strongly suggests that it is pay
cable which competes with broadcast televisaion.
Obviously, to the extent that the potential subscriber
must pay baslc rates before obtaining premium services,
the price of basic affects demand for premium services.
It 1s diffacult to know what one should make of Webb's
results. From our standpoint, however, the key question
is the price elasticity of demand for cable services as
a "function of" the number and quality of broadcast
television stations. Webb's results suggest that no
matter what 1s the actual numerical value of thas
elasticaty, 1t 1s likely to be small. A recent study by
Browne, Bortz and Coddington, as reported in Cable TV
Franchising, Paul Kagan Assoc., July 20, 1986, p.3,
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Indeed, the Commission may have misunderstood the
most basic phenomenon of the cable industry. Namely, it 1s
possible that broadcast TV viewers have been defecting to
cable TV,lé/ so that cable may be constraining broadcast TV,
as the Commission appears to believe. Yet 1t does not follow
necessarily that broadcast is effectively constraining cable
television at current cable rates and program offerings.

How realistic is it that a price increase of a
magnitude of ten percent in current subscription rates would
pg;ve unprofitable to a cable system operator? Some
important insights can be obtained by making an assumption
about a representative CSO's mark-up on average subscriber
charges, that 1s, CSO's variable cost to price margln.lﬁ/
Straightforward calculations used for illustrative purposes
show, for example, that when the cost to price ratio margin
1s one over three, a 10% rate increase would be unprofitable
1f 1t were to induce as much as fifteen percent reduction in
penetration. The one over three cost to price ratio means
that the variable cost (averaged among all disconnectlng

subscribers) would be a third of the average subscription

supports this suggestion

13/ See, for example, M.O. Wirth and H. Bloch, "The
Broadcasters The Future Role of Local Stations and the
Three Networks," p. 121-122, in E. Noam (ed.), Video
Media Competition: Regulation, Economics, and
Technology, Columbia University Press (1985), pp. 121-137

14/ Note that an increase in a basic rate may induce some
disconnections among those subscribers who also
purchased pay tiers. It i1s for this reason that we must
focus on an average mark-up.
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rate.l5/ Inspection of the mathematical formula indicates
that the higher the cost-price ratio, the less likely 1t 1s
that a 10% price increase would prove unprofitable because of
the number of disconnects it induced. (See Appendix Al for
calculations based upon various cost - price ratios and rate
increases.]

The available data indicate that the variable cost
components for basic services are a small percentage of
revenue from basic, perhaps as low as 9%.18/ on the other
ha;d, these costs can be as high as 50% for premium
programming services. In light of these facts, our
illustrative ratio is not unreasonable. The avallable
evidence also tends to suggest that price increases of thas
magnitude did not cause a substantial reduction in cable's
penetration in those communities that already have cable,
although the real magnitude of these price increases must be
adjusted 1n some cases by accounting for changes in the

offerings included 1n various basic (or first) tiers. (See

15/ The mathematics are as follows. The change 1in profits,
denoted by dL = p q[ (dp/p) + (dg/q) (1-([variable
cost/p))), where p denotes subscription rates and gq the
number of subscribers. We fix dp/p at 0 1 or 0.15 and
fix the price-cost ratio at some appropriate level and
then calculate (dgq/q) that would cause the change in
profits to be negative

16/ Two caveats are necessary here. First, the variable
costs are low because most of the investment is either
sunk or fixed Consequently, long-run variable costs
may be higher than those postulated in the text.
Second, as discussed in section 1(b) (1), basic is
undergoilng an unprecedented transformation in the
pPresent marketplace.

10
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section 2a infra.) As shown in Table 1, nationwide cable
penetration increased in the first quarter of 1987.
2. FCC's Analysis of Effective Competition 1s Outdated

In View of Significant Programming and Structural
Changes an the Cable Industry

The FCC's 1985 conclusion is also potentially
flawed because the market it examines 1s already antedated.

A new picture of that market suggests strongly that cable has
the ability to obtain monopoly rents. The most important
elements of the new picture are "tier meltdown"™ and
st;uctural changes in the degree of horizontal and vertical
integration.

a. Tier Meltdown.

During the last few years, CSOs have tended to
include more attractive programming choices 1n the basic
tier. This 1s in contrast with the early days of classic 12-
channel cable systems when the basic service included
praincipally (1) must-carry stations (the locally available
broadcast TV signals), and (2) some locally oraiginated
programming. In fact, in many early systems only a single
basic tier was available to subscribers

Subsequently, cable operators began using
microwaves to import distant television signals for
retransmission. With the advent of satellites, additional
program offerings, such as HBO, The Movie Channel, Showtaime,
etc , were made available in cable systems on pay-per-channel
basis. Cable systems acquired greater channel capacity which

enabled them to increase their offerings. In turn, growing

11
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channel capacities stimulated new programming. Ironic, but
pertinent for public policy, 1s the fact that channel space
for new offerings 1s now scarce in some cable systens.

Duraing that period, which lasted until quite
recently, the economics of cable television pricing were
driven by the presence of demand-interdependencies among
various offerings of cable services. In particular, a CSO
had to allow for the fact that changing the price of basic
service increased the actual price (thereby reducing demand)
fo; premium services. CSOs thus employed sophisticated price
discrimination strategies that enabled them to maximize
revenue from subscribers of different tastes. In addition,
and perhaps of equal importance, because subscription rates
for pay tiers were by the mid 1970s almost totally
deregulated and were often not included in the base for
franchise fees, the CSOs sought to shift as much programming
as possible into higher (premium) tiers to maxamize thear
pricing freedom and net revenue.

In the wake of the 1984 Cable Act, cable operators
have begun to increase the number and variety of offerings
that are included in basiéi As a result of this new
marketing strategy, the basic tier now offers not only
retransmission (i.e., higher quality reception of broadcast
TV), and local programming, together with a "raight" to
purchase higher tiers, but also increasingly varied and
better quality programming. The ongoing simplification of

the pricing of basic and premium services by cable systems 1s

12
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due to a combination of factors. The most i1important of these
are:

(1) customer resistance to and confusion with
complex tiering of services;

(11) changing offerings as program suppliers
enter and exit the supply side of the distribution
chain, resulting 1n periodic realignments of tiers;

(i11) vertical integration of cable and
program suppliers;

(1v) 1ncreased power of cable system
operators 1n negotiations with franchising authorities
This has resulted from two events: (a) the end of the

- U"franchising wars," and (b) deregulation and preemption
by Congress.

Overall, through increased clustering of offerings
1n basic tiers, the trend has been to reposition these tiers
i1n the product space of information and entertainment
services. It 1s difficult to determine with precision the
consequences of that repositioning on effective competition
among the providers of video-based entertainment and
information. In our opinion, repositioning potentially has
eased the constraint, 1f any, that broadcast television
imposes on basic cable. This 1s because strategies designed
to reposition products (here cable offerings) are primarily
motivated by the desire to reduce the degree of head-on
competition, not to enhance 1it. In brief, basic cable still
subsumes broadcast, but i1ts reshaping has made 1t a
distinguishable product.

As a product, basic cable now 1s the availability

24 hours a day and seven days a week of all of the following

news (1ncluding the specialties of financial, sports,

13
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weather, headline, feature, live, local, and general national
news), sports (of different sports and multiple games within
most major sports), children's variety, adult variety,
religious offerings, shopping (ranging from fashionable
clothes to bizarre geegaws), and movies. In terms of the
continuous availability of this smorgasbord of programming,
no three broadcast stations, even taken as a group, can
compare; basic cable offers a distinct product.

Thus the product market that was considered by the
FCE prior to its deregulatory rulemaking has changed. It 1is
probably less competitive than 1t was then,ll/ but at least
the Commission ought to re-examine the marketplace. In doing
50, the Commission should use better methodologies, and
should determine the implications of product repositioning
and tier meltdown on the degree of effective competition
among different modes of reaching the television-viewlng
publac.

b. Structural Changes.

Perhaps of even greater consequences for public
policy are the structural changes in the cable industry since
the passage of the Cable Act of 1984 and the FCC's 1985

deregulation ruling. These structural changes include both

17/ In the DOJ Comments, 1t was concluded at 18 that "o
. . broadcast television 1s generally not a good
substitute for the full range of programming and other
services distributed by cable television These reasons
include the large variety of video programming usually
carried on cable systems ( . . .) and the 1inability to
market ‘pay' services successfully over broadcast
television." DOJ at 18.

14
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1ncreasing concentration in cable ownership and increasing
vertical integration between CSOs, program distributors, and
production companies. Concurrently with this trend towards
increased horizontal concentration and tighter vertical links
1n the programming-distribution chain, cable system operators
have at times implemented programming practices whose 1mpact
on competition is potentially suspect.

(i) Horizontal Integrataion.

Some consolidation of the ownership of cable
sy;tems took place prior to deregulation. It seems,
nevertheless, that deregqulation -- combined with favorable
merger policy and a rising stock market -- greatly spurred
the trend towards consolidation of ownership in the cable
industry. Recent estimates indicate that of all cable
subscribers (more than 40 million households), 46 percent are
directly or indirectly controlled by 5 companles.lg/ In
1985, the top 50 companies accounted for 70 percent of the
nation's nearly 35 million subscribers. The two major MSOs,
Tele-Communications Inc (TCI), and American Television and
Communications Corp (ATC), now control approximately over 30
percent of all subscribers, with TCI alone controllaing 22
percent. The biggest MSO 1s TCI which owns 600 cable systems
with approximately eilght million subscribers 1in 44 states.
The second largest MSO, ATC (a subsidiary of Time, Inc ),

owns 660 cable companies with 3.5 million subscribers in 32

18/ These figures are culled from various 1ssues of
Cabievision.
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states. TCI alone has spent nearly $3 billion acquiring over
150 cable systems in the last three years.

It has been estimated that, in 1986, approximately
nine billion dollars was spent on mergers and acquisitions by
the largest MSOs. One industry official has commented that
1t would not be surprising to see as many as five to eight of
the top 20 companies disappear through horizontal integration
of the next five years.lﬂ/

This trend towards increasing concentration has not

been appreciably slowed by the rising prices of the
transactions. 1In 1986, the average per subscriber value of
one company's acquisitions, for example, was $1399 and the
cash flow multiple on a projected first year basis was 10.5.
For another company, the average value per subscriber was
$1254. In some Kkey targeted cable areas, 1.e , Florida and
California, prices of $2000+ per subscriber are not uncommon.
Prices 1n 1986 generally averaged between $1200 and $1300 per
subscriber. However, prices ranged widely from $900-$1200
for the very few remaining classic (i1.e., older systems with
only small capacities which typically offer only broadcast
stations) cable systems t6$$1500+ for large or underdeveloped
systems. And by 1987, the per subscriber prices have gone
into the $2000+ range, according to trade press reports In
contrast, in 1984 (prior to cable deregulation), cable

systems could typically be acquired for $800-$900 per

19/ These estimates were reported in Cablevision, January
19, 1987
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subscriber. As of late 1985, the going price was reported to
be $1100-$1200. The strong per subscriber prices were also
reflected 1n the average projected first year cash flow
multiple paid for systems in 1986, the average of which
ranged from 10.5 to 11.5.

There 1s very strong reason to suspect that
deregulation made 1t possible for CSOs to better extract
profits from their local franchises. To the extent that
there 1s no evidence that, oan average, CSOs were unprofitable
(on a replacement cost basis) prior to deregulation,
deregulation must be strongly considered as an important
explanatory variable behind the increases in per-subscriber
prices paid by the purchasers.

The available financial data on the sales prices of
cable franchises can indarectly be used to obtain some
estimates of the degree of monopoly power held by local cable
franchises. One analysis looks at the ratio of the value of
the productive asset in the financial market to 1its
replacement value. This ratio is high when the asset has
market power attached to i1t. 1In particular, in highly
competitive markets the ratio -- denoted as the g-ratio --
should approximately equal one. Based upon an analysis of
153 recent sales of cable systems, Shooshan and Jackson Inc

have calculated g-ratios for 1986 20/ fThear study estimates

20/ Shooshan and Jackson, Inc., "Opening the Broadband
Gateway The Need for Telephone Company Entry into the
Video Services Marketplace," (1987), Washington, DC,
subuitted i1n FCC cC Docket No. 87-266
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the g-ratio for the cable industry as of December 1986 at
2.81.21/ Obviously, in light of additional increases 1in the
per subscriber acquisition prices in 1987, the value of the
g-ratio has increased substantially as well 22/ fhe study
concludes that the explanation for the high g-ratio 1s that
the cable industry has excessive market power. Thus, these
analysts conclude that although there are many potential and
actual alternatives to cable, these alternataives do not
adequately constrain the monopoly power of cable systems.
) (11) Vertical Integration

Another dramatic manifestation of structural
changes 1n the cable industry 1s the growing degree of
vertical integrataon "Forward" and "backward" vertical
integration has been taking place. Thus, MSOs have been
integrating into programming

Vertical integration by major MSOs into programming
services 1s linked with the concentration of system

ownershlp.zg/ This 1s because large MSOs have assured

21/ This ratio 1s what Shooshan and Jackson call thear
middle-of-the-road estimate They also calculate two
other estimates one_with a high adjusted replacement
cost and the other with a low adjusted replacement cost.
The g-ratios for these estimates are 2 27 and 3 28,
respectively. The g-ratio for a competitive market is
equal to one Higher g-ratios occur i1n concentrated
i1ndustries where there are barriers to entry and there
are few mechanisms to reduce monopoly profits

22/ As we pointed out, however, the general increase 1n
stock market prices over the 1984-87 period contributed
to the increases 1n the calculated g-ratio.

23/ See, e g Lawrence J White, "Antitrust and Video
Markets: The Merger of Showtime and the Movie Channel
as a Case Study,"™ 1in E. Noam (ed.), Video Media

18
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captive subscribers which reduces the risks of substantial
investments 1n programming.

Interestingly, for a programmer the audience base
provided by cable 1s more secure than is the audience when
the programming is delivered via broadcast. An advertising-
supported delivery technology must be sensitive to the size
of the viewing audience for every minute of programming. By
contrast, the analysis for a CSO of the value of any
programming turns on whether a particular service increases
pe;etratlon, not how much (or even whether) anyone watches
that service. Another way of making this point is to note
that the product delivered by cable to consumers is the
continuous availabality of a range of programming, but the
product broadcast TV claims to 1ts advertisers that it
delivers to consumers is an audience measured by the number
that actually watches a given program. The audience size
obviously fluctuates more widely than does the number of
subscribers.

At the same time, vertical integration may be
welcome to a programmer that has experienced the substantial
buying power (monopsony power) of large MSOs, with thear
unchallenged grip over cable subscribers. Indeed, 1t is
well-Kknown that large MSOs frequently pay dramatically lower

per subscraiber fees than those paid by smaller systems.

Competition: Regulation, Economics and Technology,
Columbia University Press, (1985), pp. 338-363.
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This 1s not the place to explore i1n detail the
extent of vertical integration in the industry and the
ongoing changes. However, as can be seen from Tables 2 and
3, several of the largest MSOs are owned by media
corporations who are among the largest cable programmers
Many of the cable system operators and the program packagers
also have interests in program production and other aspects
of distrabution. Furthermore, data indicate that subscribers
to the cable systems operated by vertically integrated firms

are most likely to subscribe to each firm's jointly-owned pay
service.24/

Economists generally presume that vertical
integration and vertical business practices are driven by
efficiency considerations 25/ However, whether a quest for
efficiencies fully explains vertical integration in the cable
industry, as well as some other programming practices, has

yet to be fully explored. Indeed, economists have recently

24/ See B.M. Compaine, Who Owns the Media, Second edation,
White Plains. Knowledge Ind Publ (1982). See also,
Shooshan and Jackson, Inc , Economic Analysis of
Concentrated Ownership of Cable Systems, Washangton,
D.C., 1986, and "Cable TV: The Issues," Consumer
Reports, September 1987.

25/ See, e g , M.X Perry, Vertical Integration:
Determinants and Effects, Bell Corporation (Belcore)
Research Paper (June 1987) and M.L. Katz, Vertaical
Marketing and Franchising Agreements, UC Berkely Bus
School (September 1987) both forthcoming in R.
Schmalensee and R. Willig, Handbook of Industrial
Organization, North-Holland Publishers (1988).
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pointed out that, at least in principle, vertical practices
can have anticompetitive horizontal consequences.gﬁ/

Thus, for example, through vertical integration
MSOs may deny programming to alternative cable technologies,
such as MMDS ("wireless cable"), which constitute a head-on
threat to cable's control of the local market.2/ such anti-
competitive tactics are easier to carry out when a
distributor (a large MSO, for example) also owns an important
programming source.28/ 1In addition, as the MSO becomes
larger, the more credible become 1ts threats to disadvantage
the program vendor at the distribution level 1f 1t refuses to
cooperate with the distributor's programming tactics. Such a
disadvantage could be produced, for example, by placing the
vendor's program on a high channel, where 1t 1s less likely
to be viewed by subscribers, or by refusing to carry the
service. Other tactics could include overpricing a

particular program or not including 1t in the optimal tier.

26/ See T.G. Krattenmaker and S.C. Salop, "Anti-competitive
Exclusion: Rising rivals' costs to achieve power over
price," 96 Yale L. J 209-295, (1982); and J.A Ordover
et al., "Non-price anti-competitive behavior by
dominant firms toward the producers of complementary
products,™ in F. Fisher (ed.), Antatrust and Requlation,
MIT Press (1985).

27/ See, "Cable Television v. The Alternatives* A Study ain
Antitrust," prepared by the Office of Congressman
Charles E. Schumer (Sept. 14, 1987), for an argument
that i1ncumbent MSOs have prevented entry of new cable
distribution technologies.

28/ D.T. Scheffman and P.T. Spiller, "Buyers and Entry

Barriers," Federal Trade Commission, Bureau of EconomicCs
Working Paper No. 154, August 1987. -
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Another business strategy of CSOs 1s, 1in effect,
the sale of channel placement to programmers by means of
obtaining from program vendors a discount from the price in
exchange for preferential placement. Because broadcast
television stations cannot sell their programming to cable at
any market-related price, they do not have at present an
efficient mechanism for competing with other programmers for
valuable channel assignments.

To the extent that the FCC may be correct that
1;dependents actually compete for viewers and advertising
revenue with cable systems,zg/ the decaisions to move these
stations to higher channels should at the very least raise
some concern. This 1s because the need to ensure that the
pursuit of legitimate business objectives -- which aincludes
maximization of profits from distribution of programming --
by cable systems should not undermine the public policy
objective of securing a wide range of programming choices for
cable subscribers and other television audiences. On the
other hand, to the extent that broadcast television
programming 1S valuable to cable systems, perhaps it should
be placed on equal fOOtlnéFWlth other programming products in
1ts ability to compete for valuable channel location Thas

is especially important for the local stations that are no

29/ National cable advertising revenues, although small in
proportion to those of broadcast networks, have been
increasing rapidly Revenues were $546 million,
$735 million and $930 million from 1984 through 1986
respectively. Estimates for 1987 advertising revenues
are $1.142 billion, a 10 percent increase over 1986.
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longer protected by must-carry rules and for whom exclusion
or suboptimal channel placement could amount to a financial
death sentence.

It 1s not our view that regulation of the MSOs'
programming declsions 1s necessarily a desirable public
policy. It 1s our opinion, however, that in light of the
structural changes in the cable industry, such programming
decisions can assume consequences which did not previously

exist. To the extent that they do, they raise serious public

policy concerns.

3. The FCC Has Paid Insufficient Attention to Alternate
Delivery Technologaes

It seems clear that aside from direct head on
competition from another wired cable system -- as 1t exists
in overbuilds --- the most plausible constraint on the market
povwer of local cable franchises should come from alternative
delivery technologies such as MMDS or wireless cable, SMATV,
and DBS.39/ The available evidence suggests that these
alternative cable technologies have not yet made significant
inroads into the "video marketplace." The troublesome
possibility, however, as recent developments in the cable
industry strongly suggest, 1is that entry impediments have
increased rather than decreased in the post-deregulation

marketplace.

30/ Direct competition from cable systems owned and operated
by fiber-optics-using telephone companies has yet to
materialize. Its future i1s mired in complex legal and
regulatory battles.
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Interestingly, the FCC has expressed little
interest in facilitating entry of these technologies.
Indeed, having found that broadcast television offers an
effective constraint on cable in many local franchises, the
commission paid mere lip service to alternative technologies
which allegedly are inferior from the engineering standpoint
to standard cable. The Commission's stance however, confuses
economic benefits with engineering assessments. From the
social standpoint, the relevant benefits from those
alternative technologies have to be related to the associated
costs. For example, the fact that some of these technologies
can offer fewer channels of programming than state-of-the-art
cable systems is not enough to dismiss them from the
marketplace. 1In many respects, these technologies entail
fewer sunk costs, are less expensive to install, and are
cheaper to maintain than are standard cable systems. 1In
addition, their presence in the marketplace would afford
addational competition to incumbent CSOs which could inure to
the benefit of cable subscribers.

4. The Effect of The 1984 Cable Act on The Cable

Industry: Who Has Benefatted?

It 1s too early to render a definitive judgment on

the social benefits engendered by the FCC's implementation of
the effective competition provisions of the 1984 Cable Act
However, the available data indicate that so far the only
unambiguous beneficiaries of the Act have been the owners of
cable systems. The advantages for consumers are unclear, at
best
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The owners of cable systems plainly have benefitted
through increased prices paid by buyers for the existing
cable systems. Cable system owners have also benefited from
the ability to raise basic subscription rates without
interference from regulatory authorltles.\ Subscribers have
suffered as a result of these price increases, at least to
the extent that these price increases exceed the benefits
from additional programming that the operators are now
increasingly including in the basic tier 3y

’ Tables 4 and 4a show the history of average
monthly basic cable rate increases since 1979.32/ During the
period 1979-1985, the average rate increase granted to
operators requesting rate increases was between 13.6 percent
and 17.8 percent (with an average increase of 15 3 percent
over the period) above the old rates. In 1986, the average
basic cable rate had increased 20 percent above the old rates
for those operators that had increased their basic rates.
For the first half of 1987, cable operators, no longer

subject to rate regulation, have increased their basic cable

rates by approximately 24 percent. In a 1986 survey of 282

31/ A recently released study by National Cable Television
Association (NCTA) shows that from December 1986 to June
1987, basic subscribers 1n a surveyed sample received an
additional 1.6 channels in their basic package, going
from 27.3 to 28.9 channels "Rate Deregulation: Cable
Industry Pricing Changes and Service Expansion 1n a
Deregulated Environment," NCTA, Washington, D.C.
(November 1987).

32/ The data are estimates of Paul Kagan Associates as

reported in their publications, Cable TV Franchising and
the_Kagan Census
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cable operators, the Cable Television Administration and
Marketing Society found that 75 percent of those surveyed
planned rate increases ranging from relatively low 1increases
to more substantial increases (30 percent) on average, the
expected increase would be 18 5 percent 3/

In a more recent survey conducted by the National
League of Cities of 233 franchising authorities covering 274
franchises serving 4.68 million subscribers, 1t was found
that 82 6 percent of the cable operators surveyed increased
thear basic rates In 40 4 percent of the rate increases,
the number of services included in basic services also
increased. In the other 42 3 percent where the number of
services was not increased, the average increase of basic
rates was 27 5 percent Of the 42.3 percent that did not
increase the number of services, however, 17 3 percent
decreased their pay service rates. Of the remaining cable
operators surveyed, 14.4 percent did not change their basic
service rates while only 2 percent reduced their rates 34/
Even a recently released study of the deregulated cable
industry by National Cable Television Assoclation found that,

in a sample of 598 responding cable systemslé/ which reach

33/ This 1s reported by Laura Landro, "Cable TV's New
Freedom Promises Higher Prices - but More Services,"
Wall Street Journal, p 31, C4, Dec. 12, 1986

34/ National League of Cities, Impact of the Cable Act on

Franchising Authoraities and Consumers, Washington, D C ,
September 18, 1987

35/ The overall response rate was 23% There 1s no evidence
one way or the other whether the responding cable
sys.ems were significantly different from those which
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16% of cable households, the average basic rate increased by
10.6% since January 1987. NCTA's estimates appear to be very
low 1n comparison with those reported by other sources.

Table 4 also compares annual industry average basaic
cable rates to the average rate increases for those systems
granted increases 1n the same year. (See_also Figures 1-3).
During the period 1979-86, rate increases for the average
system obtaining a rate increase were approximately 3 percent
to 5 percent higher than the industry average. 1In 1985, the
av;rage system that obtained a rate increase was almost equal
to the industry average. While 1987 figures are not yet
available, it seems likely that the rate increases for those
operators raising their rates will be higher than the
industry average as the number of rate changes has also
increased significantly. In 1986, for example, there vere
rate changes in 566 communities in 40 states. In contrast
there have already been 968 rate changes i1n 45 states in the
first half of 1987.36/

Accompanying the relative price changes, a survey
by the National Leagque of Cities also shows that there was a
reduction in the number of basic service tiers in 1987.
Approximately 17 percent of the MSOs surveyed reduced their
basic service tiers; 80.8 percent offered no change, and only

2.3 percent actually increased the number of basic service

falled to respond to the questionnaire.

36/ Estimates of Paul Kagan Assoclates, Cable TV Franchisin
News Roundup, September 31, 1987, p 2.
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tiers. Prior to deregulation, 57.7 percent of the cable
operators offered only one basic service tier; 25.7 offered 2
tiers; 11.3 percent offered 3 tiers; and 5.4 percent offered
4 or more tiers. After deregulation, 71 2 percent offered
one basic tier; 18.1 percent offered two tiers, 6.2 percent
offered 3 tiers and 4 percent offered 4 or more tiers.

Thus, the available evidence strongly points to
increased basic rates in the deregulated marketplace. In
addition, as Paul Kagan observes, CSOs pushed through
substantial rate increases in anticipation of full
deregulation in January of 1987 As stated in The Pay TV
Newsletter, "[w]ith anticipation of full deregulation in
January 1987, cable operators took the 1i1d off basic rates in
1985. According to KAGAN CENSUS data, operators hiked basic
rates by a record 11% ...3/ And, as we noted in Table 4,
substantial rate increases took place in 1986. Indeed, over
the past two and a half years, basic rates increased by about
a third, substantially i1n excess of increases in the CPI.

It 1s i1mportant to note that it 1s not possible to
use the surveyed data on prices to test whether the FCC's
"three signal" rule for eéilmatlng effective competition is
valid. First, neither the National lLeague of Cities nor the
NCTA relates price changes 1in particular franchises to the
number of avalilable broadcast television signals, which 1is

the key 1ssue here Second, the NCTA study neglects the fact

37/ The Pay TV Newsletter, Paul Kagan Associates, May 30,
1980, p 4
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that basic rates increased rapidly during 1985 and 1986. ~
Third, the studies do not indicate whether the basic rates an
the requlated environment were substantially below monopoly
levels. Indeed, 1f these rates were close to monopoly
levels, deregulation would not have a significant impact on
basic rates. Nevertheless, the fact that rates have been
increasing rapidly suggests that some previously unexploited
pricing power 1s now available to CSOs.

5. The FCC Can And Should Do Better Analysis Than
-~ That Whach Resulted in The "Three Signals" Finding

This synopsis suggests that the short history of
the deregulation of cable is far from a picture of
unambiguously procompetitive behavior Deregulation was not
required to braing financial health to a sickly business, as
1t did for the railroad industry for example. 1In fact, prior
to deregulation cable companies were in sound financial
positions (especilally 1f they were able to renege on promises
made during franchise bidding wars). Also, deregulation did
not bring lower prices to a mass of cable subscribers, as it
did in the airline 1ndustry.§§/ In fact, subscription prices
appear to have risen substantially even after making
allowance for expansion of programming included 1in basic
service And, finally, deregulation did not induce the entry
of new competitors as it did in the airline industry. 1In

fact, the alternative cable technologies are finding the

38/ See, e g., S. Morrison & C. Winston, "The Economic
Effects of Airline Deregulation," The Brookings
Institution (Washington, DC), 1986.
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deregulated environment largely inhospitable to entry and
expansion. Under these circumstances, as implemented by the
FCC, the 1984 Cable Act may have been unwise legislation In
any event, the radical changes in the marketplace to which
the Act has contributed demonstrate that the Commission's
conclusions about competition for cable are, at a minaimum,

based on out-of-date information and poor methodology
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Tabte 1
U S Cable Penetration
(1985 1987)

Total Percent Basic Parcent Pay Units Percent Homes Parcent Total Percent
Systemse  Incresss Subscribers Increase Increase Passed Increase franchised Increase
Homes
1985 8475 30759556 25599448
1985 7546 013 34693137% 020 2T0s2372 006 S2171078 47023534
1987* 7838 0 04 38762246 005 28637268 006 55477512 0 06 49890122 005
* As of April 1 _1987
Source Television and Cable Factbook 1985 1985 and 1987 Editions
Tadle 2
Pay fable Pactager--Cable Systes Qoerater Ties
11978-79 B 1
Corgarate Pay Cadle Huaber of Nuaoer of
Quzer Pactager Atfalaates Subscrabers Cadle 85O Systeas Subscrabers
Tiae, Inc Hoae Box Office  BOO 2,000,300 (<] 9% 114,000
{Josn® Yeatgre) Shoataar p{1] 450,000 Teleproroter 110 1,110,000
P Viacms 30 30,600
aruer Stor Channel 1Y 105,000 Harner 140 378,000
TOTALS 10717 2,755,000 m 2,760,000
1 OF BaTIC L TOTALS? £} 191

Seurce Pravastesn (1980)
Hotess
hors not iaclude Tanbattaa Cable (94,000 subscriders)

*Based on 18,500,000 cable sudscribers and 3,300,000 pay subscribers
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. Appendix A1
Rate Incresse Cost/Price Ratio
(Percentage)

171.5 172 13 174 1710 1/20
1 3 2 1.5 1.3 1.1 1.1
10 30 20 15.0 13.3 11.1 10.5
25 75 50 37.5 33.3 27.8 26.3
50 150 100 75.0 66.7 $5.6 $2.6
75 225 150 12.5 100.0 83.3 78.9
100 300 200 150.0 133.3 111.1 105.3

To read this table, the first column represents
various rate increases. Reading horizontally for
each respective rate increase are the percent
reductions in market penetration required to
make the rate increase unprofitable. For example,
& 10 percent rate increase would be unprofitable
if it were to induce a 20 percent reduction in
market penetration with a cost/price ratio equal

to.1/2. (20 = (1O/f1 - 11/2)]) = (10/(1'= (ve/p))).
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Tdle 3

Pay Zablz rackacer--"able Systan Oaerazor Ties
(1934 daxe}

Corporate Pay Cable Xusoer or Huaser ot
Quner Packager Afilsates Subscriders Cadle 450 Systens Subscribers

Tise, fnoc Hose 2ox Ofrace 5,000 12,500,000 AlC 463 2,400,000

(Joint Venture)? Showtise/ 3,100 5,000,000 Viacea 19 752,000
* The Yovie Chamay 2,900 2,909,600 daraer daex n/a 1,287,000

ToTALS $1,000 20,%00,000 4,335,000

1 OF NATIONAL TOTALS? 1001 151

Sources Broadcasting Cablecasting Yearbost and

Television ¥ Cadle Facthboot

Notes

SQuners of coadbined Showtiae/The Movie Channel joint venture

Viscos
Warner Asex 3
Warner Coasynications 1

tone of the omners of darn r-Azes)

*Based on 30,000,000 cable subscribers and 70,90,000 pay subscriters

TABLE &
m [¢4) (&3] “) ) (3] N )
Average Aversge Rate of Industry industry Rate of Percentage
Aversge Rate Percent Increase Average Percent Increase of Difference
Old Incresse Increase of Basic Basic  Increase Industry {(2) (5))/(5)
Year Rate Granted® (By Year) Rates Rate (By Year) Rates
W2y (I £¢5) (17D
197 6éTs 776 % 9% 753 11 56 305
1980 703 a3 08 1% 94 412 78 11 66 425 293
1931 732 835 1% 21 347 8 1 11 20 3 & 270
1982 770 a8 15 32 622 8 &6 9 87 393 4 96
1983 792 9 22 16 41 LY 875 10 &1 355 525
19534 23 e 78 618 920 1071 5 02 6 &
= 1985 9 00 03 13 67 L L9 10 2¢ 1378 1130 0 10
1986 9 51 " a 19 98 11 53 1o 16 51 8 20 298
1987 ** 10 25 12 70 a7 un /A N/A /A /A

* For 1979 through 1985 rate/system increases granted by local suthorities

In 1987 basic rate incresses were deregulated
** First six conths of 1987 only

1) Rate/systea
(2) includes tiers
(5) Ratre/subscriber

Source Paul Kagan Associates Cable 1V Franchising various itsues
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Notes to accompany Table &

The table compares annual average basic cable rates
(rate/subscriber) to the average rate increases for cable systems that were
granted rate increases (rate/system) in the same year

Columns 1-4 summarize data for just those cable systems that were
granted rate increases Column 1 shows the average basic rate prior to the
rate increases, Column 2 shows the average rate increase that were granted
for 1979-1986 Column 3 shows the percentage increase in basic rates in any
year for those systems that had rate increases granted Column 4 calculates
the percentage change of the average rate increase granted by local
authorities over time

Coluamn 5 shows the annual average basic cable rate
(rate/subscriber) for the period 1979-1986 Column 6 shows the percentage
increase of annual average cable rates for each year calculated using the
average old rate as the standard of comparison This calculation will
differ slightly from that in Column 3 since it calculates the average basic
rate of all cable systems (i e Including those which did not have rate
increases granted and those which had not applied for a rate increase in
any particular year) Column 7 shows the increase of the annual average
basic rate over time

Column 8 shows the difference between the average rate increase
granted to cable systems (Column 3) and the annual average basic rate
(Column 6) It shows that, between 1979 and 1986, the average cable system
that was granted a rate 1increase charged approximately 3 - 5 percent more

than the industry average
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TABLE &A
()] ) 3) (3] () (&) [§4) (8)
Average Aversge Rate of Industry Industry Rate of Percentage
Average Rate Percent Incresse Average percent Increase of Difference
Otd Increase Increase of Basic Basic  Incresse Industry ({2) (531/¢5)
Year Rate Granted® (By Year) Rates Rate (By Year) Rates
w2y (M7 (s> (1)
19386 9?5 11 4% 19 98 11 53 11 08 16 51 820 298
1987(1) ** 10 26 12 70 2378 13 127 2378 1% 62 0 00
1987¢5V) ** 10 26 277 23718 1M 1227 19 59 10 74 350
1987¢in)** 10 26 12.70 2378 11 3% 12 10 17 89 916 S 00

1987(f) Estimated 1987 industry average ecrual to average rate 1ncrease
= 1987¢i1) Estimated 1987 industry sversge 3 5 percent less than the sverage rate increase
1987¢ii1) Estimated 1987 industry average 5 0 percent less than the average rate increase
* for 1979 through 1985, rate/system incresses granted by locat suthorities
In 1987, basic rate increases were deregulated
** First six months of 1987 only
{1) Rate/system
(2) Includes tiers
(5) Rate/subscriber

Source Paul Kagan Associstes, Cable TV Franchising, various i1ssues.

Table 4A uses the data in Table 4 to calculate estimates of the
annual 1ndustry average basic cable rate in 1987 Using the average rate
increase of those cable systems that had increased their basic rates in the
first six months of 1987 as a benchmark, we calculate three estimates of
the average basic rate for 1987 The different estimates depend upon
assumptions of how much the annual average basic rate will differ from the
average rate increase for those cable systems that increased their rates
Since this difference averaged between 3 and 5 percent throughout the
period 1979-1986, the first estimate is made on the assumption that the

.annual basic rate will be the same as the average rate increase of those

systems that raised their rates, the second is that the annual average rate
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will be less than the average rate increase by 3 5 percent, and the third
is that the annual average rate will be less than the average rate increase
by 5 percent These estimates seem reasonable in light of the increasing
number of rate increases that have already taken place in 1987 In 1986,
for example, there were rate changes in 566 communities in 40 states and
the average cable system that was granted a rate increase charged roughly 3
percent more than the industry average basic rate In contrast, there were
968 rate changes in 45 states in the first half of 1987 ' Therefore, the
larger percentage of all cable systems increasing their rates would tend to
make the average rate increase by cable systems that have raised their

rates closer to the industry average in 1987

In a recent survey of cable rate deregulation by the National Cable
Television Association (NCTA),z the average basic service rate that an
average subscriber paid in July 1987 was found to be $13 11 The NCTA study
shows that the rate increase for the cable systems surveyed had increased
by 10 é percent between December 1986 and July 1987 Using their estimate
of the average basic rate in July 1987 cthe 1increase of the industry annual
average basic rate over that which prevailed in 1986 would then be 18 3
percent (significantly higher than our relatively conservative escimates)
In contrast, in 1985-1986 the industry annual average basic rate had

increased by only 8 2 percent

1 Estimates of Paul Kagan Associates, Cable TV Franchising News Roundup,
September 31, 1987, p 2
2 National Cable Television Association, Rate Deregulation, Cable Industr

Change d Servace a o a Deregulated Epviropnment.,
November 1987



Figure 1: Average Rate Increases Granted
Versus Changes in the
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Figure 3: Percentage Increase of the Industry Average

Basic Rate Using Different Estimates of the 1987 Industry Average
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ANTITRUST AND REGULATION IN CABLE
TELEVISION FEDERAL POLICY AT
WAR WITH ITSELF

GLENN B MANISHIN*

I INTRODUCTION

Although antitrust law and regulauon often conflict,' one sit-
uation 1n which the two should presumably funcuon in harmony
1s natural monopoly ¢ Where a single firm can most efficiently
supply all the demand m a given market, antitrust has often given
way, mn large part, to regulaunon * Electric uulues, for example,
are generally considered natuiral monopolies, and as a consc-
quence, are both protected against competiuve ent1y and subject
to umversal service obligations* While the antitrust laws cer-

¢ J D Columbia University 1981 Mr Manmishin s an associate with Jenner & Block
n MWashington ) C  and served as an auorncy with the Antitrust Dwvision of the Jusuce
Department from 1982 througb February 1985 He imuatea or partiapated in each of
the Jusuce Department s anutrust invesugations into cable television systan mergers
and acquisiions during that ume penod and authored the Departinent <« comments in
the FCC s 1985 rulemakiug implemcnung the Cable Communications Policy Act of
1684 Mr Mamishin practices pnmanly in the arcas of anutrust communications and
lingauon and represents MCI Comimunicauons Corp in a vanety ot forums

! See eg MCI Commumecauons Corp v AT&T, 708 k 2d 1081 1100-11 (7th Cir)
(discussion of cases regarding the conflict of anuirust law and regulation) ot demed
464 U S 891 (1983) United States v AT&I 461 F Supp 1314 1821 (DD C 1978) |
P ArecFpa & D Turner AnvITRUST Law § 223d (1978) Comment The 1pplication of
dutitrust Law to [elecommumeations 09 Casr 1 Rev 497 (1981)

2 Natural monopolv can be defined 1n nontechnical terms as a matket  charactenzed
by high economices of scale such that a sigle firm will be the most effiaent
supplicr of goods or services i the long run at any given level ol demand  Report on
Reyulatary Reform by the Industnal Regulation Commitice of the Amencan Bar 1ssocation Sectron of
dntitrust law >4 ANTiTRUST I | 503 500 516 (1985) [heremalier Regulatory Reform Re
port] The econanmic defimtion of natural monopoly 1s considerably more comphcated
See eg Baumol On the Proper Cost Tests for Natural Vonaopoh n a Multipraduct Industry 67
An Lcon Rev 809, 809-10 (1977) The typrcal assumpuion s that in a market condu
e to natural monopoly only 4 single hrm can survive  Regulatory Reform Report
supra at 500 see also Fishman v kstate of Witz 807 F 2d 520 532 (7uth Car 1980) (pro-
fcssional basketball in any major city 1s a natural monopoly since onlv one tcam can
pracucally surive)

% In [natwial monopoly] markcts traditional utility-type rate regulation s imposcd
10 mamtan prices and output at levels that are supposed to approximate the results of
cffecuve compcunon  Regulatory Reform Report supra note 2 at 506

4 Thce electric powcr industry is regutated at both the state and fedcral levels  See 16
USC §824 (1982) Other industrics in which the natural monopoly rauonalc have
sened to jusulv public utlity regulanon include railroads o1l and gas pipelines and
telcphone senice Regulatory Reform Report supra note 2 at 506 see generally S Brevir
RrcuLsTion anD 11s REFORM 15-35 (1982) As in other industries the preaise bounda-
ries of the natuinl monopoly 1n the electric power industn have been the subjcct of
dispute §¢¢ rg Cuty of Clescland v Cleveland Elce Hlummnating (o 538 ¢ Supp
1306 (N D Ohio 1980)

75


file:///ancty

595

76 CARDOZO ARTS & ENTERTAINMENT [Vol 6 75

tainly apply to efforts to extend natural monopoly power,® anu-
trust and regulauon have achieved a workable equilibrnium, one
firm serves the entire market and 1ts rates are constratned by reg-
ulauon, typically by prescnibing the firm’s prices or rate of re-
turn ¢ In short, the traditional quid pro quo for the market farlure of
natural monopoly 1s regulation ?

In cable television, however, harmony has yet to be achieved
Developments over the past several years have established a legal
environment in which cable television 1s largely subject to neither
antitrust nor regulanon First, in implementation of the Cable
Communicauons Policy Act of 1984 (‘“‘Cable Act™),? the Federal
Communications Commussion (* FCC”’) determined that virtually
all cable television systems face “effecuve compeution,” preclud-
ing mumaipal rate regulation ? Second, in aspects such as system
design and channel deployment, the Cable Act preempts the ma-
Jor means of nonrate cable regulanion through restricions on en-
forcement of franchise terms ' Finally, after spending nearly

5 Eg Ouer Tail Power Co v United States, 410 US 366 (1973) Cuy of Misha-
waka v Amencan Elec Power Co, 616 F 2d 976 (7th Cir 1980) cert demied 449 U S
1096 (1981)

G Ser supra note 3 The natural monopoh jusuficaton for regulation can be used
strategically by firms and legislatures to promotc their own interests 1t may be used to
shelter a firm from compeution and permit subsidized ratcs for some classes of consum-
ers R NorL & B OweN Tue PourmicaL EconoMy oF DeErRtGuLATION 53-65 (1983)

7 Some have argued that an unregulated natural monopoly 1s preferable 10 an inef-
ficiently regulated natural monopoly See Kahn The Passing of the Public Uthity Concept A
Reprise 1n TELECOMMUNICATIONS REGULATION Topay axD ToMORROW 3-37 (E Noam ed
1983) Posner, Natural Monopoly and us Regulaton 21 Stan L Rev 548 (1969) Sull
others have argued that contestable” natural monopolv markets will behave compet-
uvely See Panzar & Willig Free Entry and the Sustainability of Natural Monopoly 8 BELL )
Econ 1 (1977) However the tradiional public uuhtv mode! generally remains vahd

¥ Pub L No 98-549 98 Stat 2780 (codified as amended at 47 US C §§ 521-59
(Supp III 1985))

9 Ser snfra text accompanying note 66-69 Section 623(b)(1) of the Cable Act, 47
USC §543(b)(1) (Supp IH 1985), directed the FCC 1o promulgate, within 180 days,
‘regulations which authonze a franchising authonty to regulate rates for the provision
of hasic cable service in arcumstances m which a cable system 1s not subject to effecuve
compeution * The rules ulumately adopted by the FCC prohibit mumicapal rate regula-
tton for more than 99% of all cable systems Bnef for Intervenors Nauonal League of
Ciues at 13, ACLU v FCC, 823 F 2d 1554 (D C Cir 1987) (No 84-1666) [herenafier
Nauonal League of Cities Intervenor s Brief)

10 For example, secuion 624(b) of the Cable Act, 47 US C § 544(b)(2)(b) (Supp 111
1985), provides that mumapalities may seek and enforce programming requirements
only for ‘broad categones of video programmung ™ This provision prevents enforce-
ment of franchise terms that commit the cable system 10 carry specified programming
services  Similarly, section 625(a)(1), 47 US C § 545(a)(1) (Supp III 1985) provides
that cable systems can modify extant franchise agreements if (a) provisions relaung to
faalities or equipment are “commeraally impracucgble’ or (b) with regard to program-
ming services the “mix, quality, and level’ of service is maintained Section 625(b) 47
US C § 545(b) (Supp III 1985), grants a nght to judicial review of denied requests for
franchise modification and section 625(c), 47 US C § 545 (c) (Supp 111 1985) allows a
cable system to drop programming services if the copynght payment 1s  substantially
increased and “has not been speafically compensated for gy rate increases Finally,
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two years examiming both the phenomena of cable system *clus-
tering”'! and mergers between “‘overbuilds”,'? the Department
of Jusuice (the *“‘Department”) announced in Apnl 1985 that 1t
will defer to mumcipalities on cable mergers and generally refuse
to apply the Clayton Act'® in hght of cable’s “‘natural monopoly
charactensucs '

Although the FCC and the Department have often dis-
agreed,'’ their positions regarding cable are incompauble The
FCC has apparently concluded that cable systems generally are
not natural monopolies, and therefore should not be regulated
If so, then anutrust laws should be enforced vigorously to pre-
serve both actual and potenual competition in cable television,
particularly to prevent mergers among overbuilt systems How-
ever, the Department will not challenge these mergers'® because
it concludes that cable systems generally are natural monopolies

Section 626 47 US C § 546 (Supp 111 1985) provides procedural rules for mumcipal
considerauon of franchise renewals, and requires franchises to be renewed if, inter alia
the cable svstem has * substanually complied with the matenal terms’ of the franchise
and its qualitv of service has been reasonable in light of community needs  Section
626(c) 47 USC § 546(e) (Supp 1l 1985), also grants a nght to judicial review for
cable systems of refranchising deaisions
The Cable Act’s legislauve history clearly indicates that the purpose of these sec-

uons was (o provide stability and certainty 10 the renewal process HR Rep No 934,
98th Cong 2d Sess 25 (1984) (emphasis added) [hereinafter House RePorT] The Act
in effect creates a presumpuon of franchise renewal The actual impact of these prov:-
sions however has yet to be tested signmificantly 1n the market  While there are indica-
uons that refranchising compeuuon may increase over ime see id at 22 Rights Wars
Growing i Cable TV, Wall St | Aug 25 1982 at 21, col 2 there 1s no clear trend  See
wnfra text accompanying notes 115-16

11 Clustenng ' s the consohdation of cable svstems in adjoining or nearby munici-
paliics  See Note Product Market Defintion For 1ideo Programming 86 CoLum L Rev
1210, 1217 (1986)

12 Overbwild s the term used in the cable television industry to descnbe situauons
n which two or more compeung cable systems serve all or part of the same geographic
area Nishimura v Dolan 599 F Supp 484 489n4 (EDNY 1984)

13 15USC §12(1982) Secuon 7 of the Clayton Act prohibats mergers and acquisi-
uons ‘agamst unlawful restraints and monopolies in any market /d at § 7

14 See tnfra text accompanying notes 72 73

15 See rg United States v AI1&1 552 F Supp 131 170 187 (DDC 1982) af d
sub nom Marvland v United States 460 U S 1001 (1983) The Deparument of Jusuce s
[hereinfter Department] 1986 support of proposed legislanion introducted by Senator
Dole see § 2565 99th Cong , 2d Sess (1986) that would have transferred junsdicuon
of the ATET decree to the FCC, ser eg Remarks by Douglas H Ginsburg Assistant
Autorney General, Anutrust Division before the Computer and Communications Indus-
try Association (July 17 1986) appecared designed at least in part to mend the nft
between the agencies ansing from the A7¢T hugauon Ser also Report and Recommen-
dauons of the United States Concerning the Line of Business Restnctions Imposed on
the Bell Operaung Companies by the Modification of Final Judgment, Unned States v
Western Elcc Co No 820192 (DD C filed Feb 2 1987) (recommending major modi-
fications to the ATET decrcee and increased rehance on FCC regulation)

16 Nor has the Department indicated any real willingness to address other current
competitive 1ssues i cable television See infra notes 79 103, 120-24 132-34 and accom
panying texts
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As a result, current federal policy effecuvely applies neither regu-
lation nor anutrust to cable television

The conflict between the FCC and the Justice Department 1s
perhaps the clearest example of the present disarray in cable tele-
vision policy, but it 1s not the only one The Supreme Court has
recently entered the fray, under the guise of the first amendment,
suggesung that cable compeution can be mandated under certain
arcumstances by the Consutuuion '7 A number of federal courts
have apphed the anutiust laws to cable mergers and cable
franchising competiion '* While the Department has decided to
defer to mumapal competiive decisions on cable, the Federal
Trade Commussion has threatened to sue muniapahiues for re-
stricung competition n industnes such as taxi cabs '”

The issue whether cable 1s a natural monopoly 1s the subject
of debate among economusts,?® but 1t 1s somewhat less relevant
than the issue of who should make that determinauon, 1e,
whether the FCC, the Department, the federal courts, states, or
mumicipahities should set competiuve and regulatory policy 1n
cable televsion Another issuc concerns whether competiuve
structure of local cable markets should be decided by the market
iself Indeed, if municipahties can determine the number of
cable firms that can serve a market, thereby *“‘preempung” the
Department’s antitrust enforcement role, arguably they should
also determine the degree of regulation appropnate to that mar-
ket, in effect preempung the FCC The answers to these ques-
uons may not be easy If they remain unresolved, however, the
internal tensions 1n federal cable policy may spark something few
observers want a new round of lobbyving on Capitol Hill and,
perhaps, a new legislauve soluuon that saufies no one #!

17 See Cuy of Los Angeles v Preferred Communicauons, Inc, 476 US 488 (1986)
see infra text accompanying notes 104-14 For a discussion of this case along simular hnes
see Comment Do Cable Operators I ant Free Speech or a Free Market? Preferred Communications
Inc v CGity of Los Angeles 6 Caroozo Ants & Ent L] 161 (1987)

18 Ser infra notes 96-101 and accompanying text

19 Ser In re City of New Orleans, 3 Trade Reg Rep (CCH) 1 22,149, a1 22 99798
(May 10 1984)

20 Sev, g B Owen & P Greennarch, CompPETITIVE Poricy CONSIDERATIONS IN
CaBLF 1 ELFVISION FRANCHISING (1985), A SMILEY, Direct COMPETITION AMONG CABLE
TEeLEVISION SYsTEMS (1986) Noam Eronomies of Scale in Cable Televsion A Multiproduct
Analysis, in Vineo Mepia CoMPETITION REGULATION, EcoNomMics anD TechnoLocy (B
Noam ed 1985), see also Nadel, Cablespeech for Whom? 4 CArDOZO ARTS & EnT L J 51 62
n 62 (1984) (fewer than 50 cable system overbuilds in existence), "Rangc Wars" Cable
Telrvision Business, Sept 15, 1985, at 21-24 (discussing cable overbuilds)

21 Dunng the first session of the 99th Congress, Senator Danforth then Chairman of
the Commerce Committece reportedly suggested that * Congress might be forced to re-
dress some imbalance 1n the rules governing must-carry, franchise exclusivity cable
system concentration and other matters COMMUNICATIONS Daiy Aug |, 1986, a1 3
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I A TALE oF Two AGENCIES

The FCC’s approach to cable television has evolved consid-
erably over the years In the industry’s early history, the FCC
mmposed a number of 1estricuve regulations upon cable sys-
tems ?¢ These regulauons were premised on the fear that cable’s
widespread growth could threaten the economic wiabihty of
broadcast television, and correspondingly, the FCC'’s long-stand-
ing broadcast policy favoring localism 2* With the collapse of this
rationale however, the FCC was forced to reconsider its protec-
uomst approach Subsequent changes included preempuon of
mumncipal rate regulation of “‘pay” cable programming,** repeal
of the syndicated exclusivity and distant signal rules,”® and fi-
nally preempuon of restricions on the “retiering” of system
channel deployment *¢

The FCC’s cvohng regulatory approach to cable television
roughly corresponded to the evolution of the cable industry 1t-
self Cable began as community antenna television (or CATV)—

22 These rustrictive regulations included hmiations on cable carnage of broadcast
television signts guaranteed exclusnuty for syndicated programming carried by local
indcependent broadcast stations ma1dated nonduphication by cable systems of broadcast
nctworh affiliates  and restnictions on cable system channel capacity  See generally S
Rivain CaBIF TrIEVISION A GUIDE TO FEDERAI RFCUIATIONS (1974) The FCC s poh-
aes {i)n combmauon cflectnely halted the growth of cablc television in major mar-
hets 1 C Frrris F l1ovp & T Casey, CABLe TriFviISION L.aw 1 5 03, at 5-12 (1987)

23 See genrrally Nowe The Collapse of Consensus Fffects of the Devegulation of Cable Television
81 Corune L Riv 612 615 17 (1981)

24 Clanfication of Cablc Television Rules Notice of Proposed Rule Making and In-
quiny, 46 F € € 2d 175 para 84 (1974) Fstabhshment of Cable Television Subscnber
Rates Notice of Inquuiry 38 FC C 2d 915 para 2 (1976) Pay cable serices which
do not carn adverusing and frequently offer moviee charge a monthly fee for service in
addiuon to the rare cha ged for the standard package of basic  cable channels Home
Box Office a service ol lune Inc was the first commeraally successful pay cable ser-
vice  Ser infia teat accompanying notes 28-3%

2% Cable I devision Svndicated Program Fxclusivity Rules 79 F C C 2d 663 (1980)
aff d sub nom Malme TV of NY v FCC, 652 F 2d 1140 (2d Car 1981) cert demed 454
US 1143 (1982) luese rules required cable svstems to * black out  syndicated pro-
grainnung if 2 local independent broadcast station, carried by the cable system had an
exclusive contractua' 1ight to that programming and limited the number of nonlocal
broadcast stations cable systems could carry €f Gellerv FCC 610F2d 973 (DC Cir
1979) (per cunam) The FCC recently proposed that the svndicated exclusivity rule be
reimposed suggesung that it 1« anticompeutive and may give cable an unfair advamage
over broadeast television 3 FUC Rule Making Rep (CCH) 9 21,045 (1987)

26 Commumty Cable I'V Inc , Memorandum Opinion and Order, 95 F C C 2d 1204
paras 18, 21-22 (1983) reconsideranion 98 F C C 2d 1180, paras 18, 19, 23 (1984) This
FCC decision permitted cable systems to move programming services among different
‘uers,” eg from the basic uer 1o an mtermediate expanded uer for which an add-
uonal monthiv fee is charged regardless of any contrarv provisions of municipal
franchises For a discussion of nenng see 2 C Ferris b Lrovp & T Casey, supra note
22 € 17B 03(11{c]ls], at 17B-20-21 Although many cable systems provide vanous tiers
of basic cable service pay services are generally not available unless the consumer also
subscnbes 10 a basic service  See Fnedman v Adams Russell Cable Services-NY  Inc
624 F Supp 1195 (SDNY 1986)
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a rudimentary means of collecting broadcast television signals for
retransmission 1n areas where over-the-air reception was neghgi-
ble or poor ¢* The introducuon of Home Box Office,** however,
ushered in an era during which a host of new satellite-delivered
programming services were developed speafically for distnbu-
tion over cable 2 These services imitially consisted exclusively of
studio-produced movics airing before network television first-run
exhibition, but later expanded to include the well-known, adver-
user-supported *“*basic’™® cable services such as ESPN CNN, and
MTV,3! frequently hmited to a single subject and prowviding
round-the-clock programming, and “superstatuons’’®* such as At-
lanta’s WTBS ** As a result, by the late 1970’s, cable system size
had increased geometrically, sometimes to 100 channels or inore,
and competition for cable franchise awards created substanual
incentives for even larger systems with increasingly elaborate
“bells and whistles "** With a seemingly inexhausuble supply of
programming, favorable tax treatment,>> and extraordinanly
high cash flow, the industry’s future appeared virtually
unlimited *¢

27 1 C Ferris F Leonp & 1 Casey supra notc 22 §503 n6 at 5-5

28 Ser supra note 24

29 See ¢ g, Home Box Office Inc v FCC 567 F 2d 9 (D C Cir ) (pcr cunam) (vacat-
ng anu-siphoming rule for pay cable) car demed 434 U'S 829 (1977)

30 See supra note 26 Secnion 602(2) of the Cablc Act defines basic cable service as
‘any service tier which includes the transimission of local television bioadcast signals
47 US C §522(2) (Supp III 1985) Ser House REPORT, supra note 10 at 40 As noted
below the FCC s redchiition of basic cable scrvice was reveirsed on appeal by the D C
Cucuit  See 1nfra note 51

31 FSPN 1s the Entertainment and Sports Programming Neiwork, now owned by
ABC CNN s the Cable Ncws Network a service of Turner Broadcasting Svstems MTV
1s Music Television a music video programming service, owned by Viacom

42 Superstauons are broadcast tclevision stations distnbuted to cable sysiems nation
widc by satelliiec See 2 C Ferris F LLovp & T Casey, supra note 22 9 17B 02[3][c} at
17B-10

4% Morc than forty satcllic-delivered cable television programming services are avail
ablc nationwide  $e¢e Quincy Cable TV Inc v FCC, 768 F 2d 1434, 1452 (DC Cir
1985) cert demed 106 S Ct 2889 (1986) Scrambling of Satellte Television Signals
Report and Order 104 F C C 2d 1444 1448-49 (1986)

%4 This colloquia! tenn of art in the cable industry denotes extra’ features, such as
sophisucated local ongination fachucs and two-way data transmission capabihity that
many cablc television companics offered 1o muniapalities to induce the award of a
franchisc  Extremelv heated franchising competition among cablec companies and 4
number of instances m which cable systems could not supply all of the “bells and
whistlcs® required by their franchising commitments were the pnincipal reasons cited by
Congress 10 support restncting muniaipal authonty to seek (or enforce) cenain types of
franchisc obhgauons See House REPORT supra note 10, at 21-22.,

35 See 1 C Ferwis, F Liovb & T Casty, supra note 22,929 01, at 29-2 Unul it was
chimmated in 1987 (he investment tax credit provided cable systems with generous fed
eral 1ax deducuions for the captial costs of system construcuion In addiuon mans cable
systems even among the largest cable companmies, are organized as imited partnerships
with the attendant tax advantages assoctated with that form of ownership

¥ The balance may now have swung too far in the other direcuon favoning cable at
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In contrast to the FCC, throughout the 1970 s, the Depart-
ment viewed cable television with almost bemign neglect
Although the Department parucipated m a number of FCC
rulcmakings, its anutrust enforcement efforts 1n television fo-
cuscd largely on a senies of monopolization lawsuits against the
three broadcast networks *? As the decade came t0 a close, how-
ever, the Department began to take a more active antitrust inter-
est in the cable mdustry In 1980, the Department successfully
challenged the formation by a number of leading mowie studios
of “Prennere,” a new movie-drniven pay cable service with exclu-
sive fust-refusal nghts to the studios’ output *®

The Department’s enforcement activitv in cable television
shifted shortly thereafter from cable programmers to system op-
caators  Begmning i mid-1983, the Department mitated a se-
ries of antittust investigauons, covering a half dozen transacuons
over the course of nearly two years,* into the compeuuve effect
of cable system acquisiuions, mergers and “swaps "*" Imually
concerned primanlv with the phenomenon of clustering and 1ts
eflccis on franchising compeution these investigations were later
expanded to include mergers among overbutlt systems*' and,
eventuallv, well-publiaized transactions between several of the

the expense of other media  Once FCC Commusstioner has crnincized the  dise-
quiibrium  resulung from fedcral poltaes which  may gne cable television an unwar-
ranted compeutine cdge m the prograin dehivery market land hasvc] hedped o0 ereate
the potenual for cable 10 botdenedh reception of off-arr and satclhte programming
Amcndment of Part 76 of the Commuswion s Rule Concerning Carnage of Tlevision
Broadc st Srgnais by Cable Padavision Svstems 1 F CC Ric 864 915 (1980) (state-
ment of Comnnssioncr Daiwson)

Y7 £ g Unncd States v Nauonal Broideaasung Co 449 F Supp 1127 (C D (al
1978) (¢ntering consent decree)

¥ United States v Columbia Pictures Indus  Inc 507 F Supp 412 (5 DN Y 1980}
aff d 7 Mediv L. Rep (BNA) 1342 (2d Cir 1981) The Premicr venture was dishanded
following the 1ssuance of a prehminary injuncuon  Threo vears later similar antitrust
problems rosc 11 the merger of Showtume and The Movic Channel two lcading pay
cable programmers  Undcr thieat of a Department lawsuit the merga was restructured
w chminate sevaial movse studios as partucipants in the post-merger senture See ¢ g 2
C Frrris T leovp & | Casky supra note 22 €24 09(3][c] at 25-27 N Y Tinwes Aug
13 1983 §1 a1 29 col 1 NY Times Julv 19 1983 § D5 col 5

3 In October 1985 James Mooncey then President of the Natton it Cable Television
Association described the Department s rather consistent mterest  in cable system
transactions but observed that the  Justice {Department] 1s not warming up 1ts paddy
wagon to come gerus  Mooney Issues Warming on Antirust Issues Muluchannel News Oat
21 1985 at 11 col 3

40 Thesc transacuons which are ofien structured as hike-kind exchanges for tax pur-
poses imolve the exchange of cable systems among cable television companies  Fhe
transacuion involving Phoenix  Arizona discussed throughout this Article 1s one example
of such a swap See infra text accompanymng notes 70 73

41 [wo of the Deparunent s 1984 invesugauons locused on mergers between dircatly
compcting svstems in Shdcll, Lowsiana and Brvan/College Stauon Texas See Mul-
uchanncl News Apr 15 1985 at 4 col 1
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largest muluple system operators (“MSOs") ¢

The Department’s anutrust policy toward cable television
was sull in the formauve stage when the prospect of cable legisla-
tion arose in Congress **> Commencing with Senate Bill No 66,
the mmual bill introduced by Senator Goldwater,** the Depart-
ment opposed restricting the scope of municipal regulatory au-
thorty over cable on the ground that this could undermine the
effecuveness of franchisec compeution The Department rea-
soned that in the absence of direct competiton between cable
systems, compeuuon for the franchise iself served as a surrogate
for the compeutuve disaphne of the market *> The concerted
lobbying of the cable industry, however, coupled with the intu-
tive appeal of a handful of instances of overreaching by mumc-
paliues in the franchising process, were apparently persuasive
The Administration did not advance the Department’s objections
to Senate Bill No 66 and, in fact, took no public position on the
ball *¢

In the summer of 1984, a negouated compromise between
the Nauonal Cable Television Association (*“NCTA”’) and the Na-
uonal League of Cines*” revived the legislauon, which had stalled
in the Senate, and returned the focus 1n cable television to the
FCC The Cable Act, passed imually in the House and barely
amended 1n conference eliminated Senate Bill No 66’s standard
for rate deregulation of cable systems the existence of four
broadcast stauons serving the community ** The Cable Act in-
stead dclegated the 1ssue to the FCC, directing the FCC to deter-

42 Mulitple System Opcrator { *‘MSO ) 1s a cable industry term denoung a compam
that opcrates more than onc cable television sysiem  For the past five years or more, the
two largest MSOs have been Tele-Communications, Inc ( TCL ) and Amencan Telev-
sion & Commumcations Corp ( ATC '), a subsidiary of Time, Inc

44 Although the Department investigated a number of cable television system merg-
crs and acquisiions in 1983 and 1984, ser Closed Circurt  Hounds Loose BROADCASTING
July 9 1984, at 9 cach of these was cither approved by the Department or voluntanh
withdrawn by the parties

44 § 66 98th Cong Ist Sess (1983) Seralso S 2172, 97th Cong , 2d Sess (1982)
120 ConG REc $325-26 (dailv ed Jan 26, 1983) (statement of Sen Goldwater), 128
Conc Rrc 3358-61 (1982)

4% T'he Department s rcasoning on this point was hardly unconvenuional Ser eg
Posner supra note 7 a1 562 (emphasizing abihity of mumcipahities * to drive a hard bar-
gam with the would-be monopohst )

1¢ The Departiment s objecuons were forwarded to the Office of Management &
Budget as part of the esiablished process of review by executive branch agencies of
proposed legislation and bills passed by Congress The Adfinistration did not explain
puhlicly why 1t declined t0 take a position in support of or 1n opposition to S 66

47 Ser 130 Conc Rec H10 435, H10 440, H10,442 (daily ed Oct 1 1984) 130
Cone Rec S14 284 (daily ed Oct 11, 1984)

4% See S 66 98th Cong Ist Sess § 607 (1983) S Rer No 67 98th Cong st Scss
22-23 (1983)
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mine 1 what arcumstances rate regulation 1s appropnate *°
Exisung franchise provisions permitting rate regulation would be
grandfathered unul January 1, 1987, after which regulation
would be authonzed where **a cable system 1s not subject to ef-
fecuve compeution” pursuant to Commussion-promulgated
rules >

The *“effecive competiion” debate before the FCC was acni-
montous Yet 1t hinged less on considerations of approprate
regulatorv policy and more on the antutrust-oriented 1ssue of
product market defimtion *' Beginning from the somewhat tenu-
ous premise that the Act was intended to deregulate most cable
systems,’? the FCC proposed that where four nonduphcated
broadcast signals are available, the “subscriber’s ability to dis-
connect” provides effecuve compeution for cable television **
The cable industry supported this proposal 1n full measure, con-
tending that a host of alternatuve distribution media—including
videocassette recorders (*VCRs’), subscripuon television
(“STV"),* satelitec master antenna television (“SMATV"),*

49 Cable Act § 623 47 U S C § 543 (Supp 111 1985) see Houst REPORT supra notc
10 a1t 24-25 65-68 supra notc 9

50 Cable Act § 623(b) (c) 47 USC § 543(b) (c) (Supp III 1985)

51 Two issues of statutory mterpretauon—the scope of basic cable service  for
which the Cable Act authonzed regulation (see Cable Act § 602(2) 47 USC § 522(2)
(Supp I 1985)) and the validity of the FCC s decision preempung restnictions on re
ucring (see Commumity Cable TV Inc 98 F C C 2d 1180 (1984)) werce also the subject
of considerable debate For a discussion of the Commission s redefimtion of basic
cable service  see ACLU v FCC 823 F 2d 1554 1565-70 (D C Cir 1987) Compare
HotsF Rerorr supra note 10 at 40 with Nauonal League of Cities Intervenor s Bricf
supra note 9w 3536 With regard o retienng sce Cable Act § 625(d) 47 USC
§ 545(d) (Supp I 1985) (thc Houst RrPoRT dehines  basic cable service as any ser
vice ier while the FCC i Commumty Cable restncts  basic service 1o a single uver of
scrvice) House RePORT supra note 10 at 24 130 Conc Rec 514 286 (dailv ed Ot 11
1984) (Act does not aflect legal challcnge 1o FCC s 1984 reuering deasion)

52 See Implementation of the Cable Communications Act of 1984 50 Fed Reg
18 637 18 650 n 69 (1985) (10 be codificd at 47 CER pts 1 63, 76 & 78) (C ongress
imntended 1o sigmficantly deregulate the provision of cable scrvice ), HEARINGS BEFORF
THF SUuBCOMMITTEF ON COMMUNICATIONS OF 1Ht CoMMITTEE ON COMMERCE SCIFNCE
AND TRANSPORTATION UNITED STATES StNATE 97th Cong  2d Sess 193 (1982) (state
ment of Mark Fowler FC( Chairman) ( presumpuion that the marketplacc ¢nvironment
in which cablc television opcrates 1s compeutive )

%% Implemenung the Provisions of the ( able Communications Policy Act of 1984 in
MM Docket No 84-1296 FCC 84-612 Noucc of Proposed Rulemaking 49 Fed Reg
48 705 48 771 (1984) (10 be codificd a1 47 CFR pts ! 63 & 70)

%4 STV s a broadcast service generally using UHF frequencies o distribute pav tele-
vision programming  See Subscripuon Telcvision Inc v Southern Cal 1heatre Owners
Assn 576 F 2d 230 (9th Cir 1978) Onc examplc of STV 15 Oak Industrics  ON TV
which at one ume was a popular service in Southern Califorma The S1V industry has
suflczed a serious decline in recent vears however since it 1s  unable to compete with
the multichannd] programming diversity cable provides 2 C Firris F Tiown & 1
Casty supra notc 22 § 1805 at 189

5% SMATV 1s essentially a private cable system serving apartment complexcs and
other muluple dwelling umits See 1) BreanNFR & M Prick Casit Tritvision § 1301
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mulupoint and muluchannel mulupomint distnbution services
(“MDS” and “MMDS"),* direct broadcast satellite (“DBS"),%’
low-power television (“LPTV”),% and satellite or *‘television re-
ceive-only” earth stauons (“TVROs")**—had developed to pres-
ent effecuve competution for the delinery of video programming
by cable systeins ® The industrv maintained that cable existed
within a far broader market and did not enjoy monopoly power ©!

Despite Congress” admonition that the existence of alterna-
e distribution media nationwide was an insufficient basis on
which to presume that a cable television system 1s subject to ef-
fecuve competition n any specific market,”? few industry mem-

(1980) SMAI'V s a good cxample of a technology that on the surface appcars (o be a
subsutute lor cable television but in reality 15 not competitive in many markats Some
respected commentators believe that there 1s a large pote nual market for SMATV which

will assurc that cable docs not bold a monopolh 2 C Ferris F Liown & T Casey,
supra notc 22 §19 10at 19-19 Yet the 1982 Naunonal Assouiation of Broadcasters studv
(d 121020t at 21-9) clearls states that SMA TV offcrs only a  selecuve  threat and s

somewhat threatening o franchised cable e markets where 1t becomes available before cable
became entrenched H Howarp & § CarroiL SMATV S1RATEGIC OPPORTIUNITIFS IN
Privarr Cante 179 (1982) (emphasis added)  See al<o tnfra note 130 (cable programmicis
have rcfused to deal with SMATYV systans)

56 MDS 1s a pomnt-to-mulupoint microwave technology frequenty used to distnibute
pay tdovision services 1n areas such as Washingion D C  that are not scrved by a cablc
television system  Sere D BRENNER & M Prict supra note 55, § 16 04{1](a] to [3](a]
MMDS 1s a multchannel MDS senvice authonzed by the FCC pursuani (o lottery that
has vct to be introduced commeraally in most majo: markets /d § 16 04{4](b]

57 DBS 1s a satellte service that involves the uansmission of TV signals from the
carth to high-powered stauonary satcllites that permit recepuion by equipped individual
hoines See National Ass n of Broadcastersy FCC 740 F 2d 1190 1195 (D C Cir 1984)
DBS s not yct in commercial operation  See ud

SHIPIV s a newhy authonized UHF broadcast service using transmters of lower
powar than those tradionally required for UHF stauons

%\ ROs arc the fonnal name for home earth statons and are known colloquiallv
as satclhite  dishes  or home satclhite dishes ( HSDs ) See Scrambhing of Sacellie 1V
Signals Nouce of Inquiy 104 F C C 2d 1444 (1980)

60 These comments and arguments are summarized in the FCC s decision e infin
note 07

61 Some partics absurdly stretched this positon  See eg  Comments of Fairow
Schildhause at 3, MM Dochet No 84-1296 (F C C filed Jan 29 1985) (cablc compctes
in a matkct that includes  miovie houses newspapers radio stations collcges and umi-
versities legiumate theatres mail and express senices, telephones, stadums local op-
«ra socacties and sports teams houses of rehigious worship and more ) Even more
rcstraincd members of the industry however continue to maintain that  the relavant
product market necessanhv includes not only video programming delinered by mcans
other than cable {television] such as broadcast television MDDS SMATV and VCRs but
alsao other souices of news information and entertamnment which themselves compdte
with video sources  Reply Memorandum of the Tune Defendants at 5 n5 Ncw York
Cwizens Comm on Cable TV v Manhattan Cable T\ Inc 651 F Supp 802 (SDNY
1986) .-

62 Houst REPORT supr note 10, at 25, 66 (The Commission s siandards_ should
apply on a community-by-community basis since the presence natnonwide of vanous
telecommunicauions services does not speak to the availability of such senaces in a par-
ucular commumity - The Committee thus does not intend that [the Comnussion should|
ImF?w nationwide deregulation as it has attempted to do in other rulemakings ) /d
at 6L

87-568 0 - 88 - 20
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bers offered more than a broad-brush approach to the 1ssue The
Department, for 1ts part, proposed a set of far more restricuve
critenna  The Department argued that the *‘alphabet soup” of al-
ternauve delivery technologies had failed to develop as predicted
by the cable industry and were effecuvely confined to relauvely
small mches in most markets ®* According to the Department,
the economics of broadband cable television systems, specifically
the ability to deliver a large number of programming channels at
a relatnvely low cost per subscniber, coupled with the growing ar-
ray of satellite-dehvered cable programming available from few,
if any, alternauve delivery technologies, often resulted 1n cable
systems enjoying significant market power ® In short, the De-
partment had concluded that cable television 1s a distinct product
market

Not surprnisingly, the Department’s proposal attiacted
heated opposttion from the cable industry In April 1985, both
the proposal and 1ts underlying analysis were summanly dis-
mussed by the FCC ** Relaxing 1ts proposed standard, the FCC
concluded that “alternauve sources of video programming
do, i fact, offer compeuuon to cable services®” and that “a

3 In the present technological and economic setung the hkelihood of successtul
futurc entry by alternative media simplv s too speculaune to effecuvely constrain the
present pnong behavior of cable operators  Reply  omments of the US Dept of
Justice at 13 MM Docket No 84 1296 (F CC filed Feb 11 1985) For an extensive
discussion of the limits to which the  alphabct soup * of alternauve delivery technologies
ha< n1ide compctiuve tnroads on cable wlevision see The \ew Order Passeth BROADCAST-
INC Dec 10 1984 at 43 see also Noam local Distrbution Monopolies in Cable Television
and Telephone Service  The Scope for Competition i lelecommunications Regulation Today and
Tomorrow %31 359 (E Nowm ed 198%) ( a closer look at each of these ostensible com-
pcutors revcals that cable s significaut technological and economic advantages will prob-
ablv makd 1t the dominant mcdium of the future barning unforescen technological or
regulatorv developments ) ¢f Quincy Cable TV Inc v FCC 768 F 2d 1434 1439 n 8,
1450 (D C Cir 1985) (noung cabic s vircuallv unlimited channel capacity ) cert dented
106 5 Cu 2889 (1986)

4 See Comments of the US Dept of Justice at 3 5, MM Dacket No 84-1296 (F C C
filcd Jan 28 1985) (hercinafter DOJ Coinments|

©5 See 1d at 23 n 43 ( cable systems are hkely o be able to exerase sigmficany
greater power over price than 1s requircd under the [Department s] Merger Guidchines
1o conclude that a group of producis or scrvices constitute a relcvant market ) if at 16
n 26 ( the disuncuve compeuive characieristics of cable television s the abiluy to de-
hver a relatnels large number of video channcls in a given market at a relauvelv low cost
per channel ) According to Charles F Rule then Acting Assistant Attorney General
for Anutrust the Department considers cable television o be a relevant product market
and the (ranchise area to be a relcvant geographic market for anutrust purposes  Frec-
man fustice 1dopts Hands-Off Stand on Clustering Systems Muluchannel News, Apr 15 1985
at 4 col 3 (heremafier Hands-Off Clustering)

6 Amendment of Parts 1, 63 and 76 of thc Commission’s Rules 10 Implement the
Provisions of the Cable Communtcations Policy Act of 1984, 50 Fed Reg 18 637
18 649-50 (1985) reconsideration 104 ¥ C C 2d 386 (1986) af d m part rev d and remanded
mpart ACLU v FCC 823 F 2d 1554 (D C Car 1987)

©7 50 Fcd Reg at 18 649
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cable system will be considered to face effective competition
whenever the franchise market receives three or more unduph-
cated broadcast signals % While not expressly ground in anu-
trust analysis, the Commuission’s position 1s clear cable television
competes within a broad *video programming’ market and 1s
generally not a monopoly, much less a natural one %

While the “effective competiion™ rulemaking was pending
before the FCC, the Justice Department’s anutrust investigations
continued The Department intensnely reviewed (for more than
eight months) a proposed transaction which was, at that ume,
one of the largest cable system mergers on record, the “swap”
between two major MSOs of cable systems in eight markets val-
ued at approximately $200 milhion, including the two directly
competing, overbuilt systems in Phoenix, Arizona and a nearby
suburb 7 In hght of the prominence of the Phoenix over-
builds,”! 1t was widely assumed that the Department’s decision on

08 50 Fed Reg at 18 650

0 In athrming the FCC s three-stauon rule for cable dercgulwton the D C Carcust
did not revicw the underlying compeutive and economic findings asscried bv the Comn-
mission stressing rather  the relatively short umc frame within which Congress di
rected the agency to complcete s rulemaking {and that 1] fully anucipate[s] that the
Comnussion will carefully monitor the effects of us regulauons and nake adjustments
where circumstances so require  4CL{ 823 F 2d at 1565 Indeed, as several parues
potnted out the FCC s belief that a cable system does not gain - sigmificant market ad-
vantage by oflering satellitc-dchivered non-broadcast programming services 50 Fed
Reg at 18 650 was squarely contradicted by the record, w hich demonstirate{d] that the
cable industry expenenced explosive growth only after offering these vanous non-
broadcast services Bnef for Intervenors Nauonal League of Ciues, supra note 9 at 25
Morcorer the Commssion s exclusive focus on * local broadcast television [does] not
reflect the economic reahities of basic cable service [specaifically] the fact that basic cable
scrvice 1s marketed and priced as a package that frequently includes far more than must
carry and local access channels  DOJ Comnients supra note 64, at 29 As the DC
Crircunt has recognized 1n a related conteat  [c]able television and ordinary commeraal
broadcast television operatc on the basis of wholly different technical and cn
treprencunal pnnaples  Quiney Cable TV, 768 F 2d at 1438

© See Times Muvor Storer Trade Exght Systems in Largest Swap Ever Muluchanne] News

July9 1984 atl col 1 The transacuon involved nearly 200 000 subscnbers and arosc
in the first instance becausc the firms  ha[d] been locked in a compeuuve overbuild
siuatton 1n Paradise Valley Anzona, an afluent Phoemix suburb /d at 34

71 As the chief cable officer for Phoenix stated in 1984, * 1 you want to test compeu-
uon this 1s the best place to do it,’ {since there are] three companies {that] operate in
the aily, and about 10% of Phoenix households can receive service from either Times
Mirror or Storer *  Phoenwx May Devegulate Rates & Basic Sernce, Muluchannel News Apr
23 1984 at 21 col 4 In Phoenix, the award of a muluple franchise followed the failure
of the incumbent franchisee to build out 1ts system and was in turn followed by one of
the most rapid construction schedules of any major Amencan aty Other overbuilds
have followed this pattern See, g, Nishimura v Dolan, 599 F #Supp 484 488-489
(EDNY 1984) (Hunungton, New York) There are dlso mdicauons that in hight of
rate deregulation, overbuilds will increasingly be encouraged by ciues as a means of
constraiming cable television rates See Cable Industry Faces Inceased Threal of Ouverbuilds
Muluchannel News Sept 21 1987, at 20, col 1, Painck Warns Cablers to Steer Clear of
Battle unth Cities on Overbuilds, COMMUNICATIONS Daily May 21 1987 a1 2 FL Unhiy Umt
Begins Cable System Overbuilds Muluchannel News Aug 4 1986 at 1 35 col | NIT Exec
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the Phoenix transaction would crystalhize its anuitrust enforce-
ment policy for cable television

Unknown to most, however, the Department became in-
creasingly concerned with the relatonship between the roles of
mumapal and federal government in cable system transacuons
and the federalism imphications of anutrust enforcement deu-
stons In Apnl 1985, just two weeks before the FCC adopted 1ts
final “‘effecive compeution” rules, the Department teinunated 1ts
investigation mto the Phoemx transaction In an unusual step,
the Department 1ssued a press release announcing that it would
generally dechne to challenge consohdation of competing sys-
tems m hght of cable’s “natural monopoly charactensucs’ and,
mstead, would defer to the deasions of muncipahites as
franchisors 7* As the Department’s press release explained

{Wlhere the relevant local government has the authonty o
deny uansfer of a cable television tranchise and thereby to
prevent consohidation of overbwmlt franchises, the Department
will generallv 1ely on the munictpahty’s deaision and will not
bring suit to prevent consohdation unless unusual facts indi-
cate that an exception should be made

A single firm may bc able to provide cable service at lower
cost than two o1 more competing firms However, cable
operators may not necessarily be forced bv competiive pres-
sures to return to consumers the benefit of efhcienaies that re-
sult from consohdation and, in additon, a combinanon of
overbuilt franchises can at least n the short run, result in
higher prices to consumers

The local government responsible for a cable franchise
decision usually 1s in the best position to evaluate the prefer-
ences of their citizens n the face of these potennally conflict-
ing economc effects 7*

Sees Overburlds in 4reas anth Classie Systems Muluchanncd News Mar 3 1986 at 29 <ol )
San Diego Procecding with Overbuild Stratey  Castevision, Julv 8, 1985 at 11-12 See alio
Communicarions Dany Feb 2 1987 at 13 (if cable indusiry continues to prevail on
first amendment grounds against mumaipal fianchising authoriues 1t could ahente
aies to the pomt that thay would grant franchise overbuilds )

72 Department of Justice Press Release (Apnl 1 1985) [hereinafier DOJ Press Re-
lcase] Sere 2 C Frrris F LLowp & | Casev supra notc 22 § 24 06[4] at 24 20 1,
CommuntcaTions DALy Apnd 2 1985 a1 2 See also Hands Off Clustening supra note 65 at
4 (intcrview of then Acung Assistant Attorney General for Anutrust Charles F Rulc)
I'he Department conceded that because of the extent of the overbinld  the transac-
tion would eliminate substanual compeution ' in Paradise Valley DOJ Press Release at
2

7% DOJ Press Release supra note 72 at 2-3 (statement of § Paul McGrath, Assistant
Auormcy General Anutrust Division)
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III  Tue PoLicy CONUNDRUM

The degree to which actual and potenual competition exists
among cable systems 1n any given market, or between cable and
alternative video delivery technologies, 1s a complex 1ssue neces-
sitating a detailled examimnauon of market-specific evidence Re-
gardless of one's conclusion as to the existence and economic
feasibility of compeuuion, however, 1t 1s clear that the compeuuve
policies aruiculated by the FCC, the Department, and the Con-
gress are almost enurelv inconsistent  On the fundamental pol-
icy of the rolc of muniapahties in the regulatorv process, each
approaches the issue from contradictory premises

The FCC s prophylactic three-station standard for “cffecuve
competiion,” sacrificing accuacy n favor of adminstative sim-
phaity,” leaves no room either for countervailing matket-specific
evidence or mumapal discretion Coupled with the FC.C s prior
rulings preempting state and local authontv over pav cable rates
and cable system uering,”® the standard suggests that the FCC
beheves local government 1s essentially incompetent to make the
economic judgments on which to predicate regulatory decisions
or, if given such authonty, would hikely opt for parochial solu-
tions restricung cable’s development Whether such an approach
can wcather the Supreme Court’s recent retrenchment of the
FCC’s power to preempt state regulaton’® 1s unclear What 1s
evident 1s that the FCC places hittle faith in municipalities as pol-
icy makers

The Department has articulated precisely the opposite con-
clusion It will decline to prosecute an otherwise mentornious ac-
tion against a merger of cable systems under the Clayton Act \f
the mumcipalities involved approve the necessary franchise
transfers 77 In the Department’s view, not only are municipahues
competent to make cconomic judgments on cable’s 1egulatory

74 1he FCC s similar deasion to discontinue dcaiding cabie franchise fee disputes
ansing before enactment of the Cable Act, was reversed Yakima Vallcy Cablevision
Inc v FCC,794 F 2d 737 (D C Cir 1986) The FCC s deusion in the  effccuve compe
ution rulemaking was affirmed in part and reversed in part ACI U+ FCC 823 F2d
1554 (D C Cir 1987)

75 See supra notes 24 26 and accompanving texts

76 Compare Loutsiana Pub Serv Commnv FCC 106 S Ci 1890 (1986) (state regu-
lation of depreaation rates was not preempied by FCC regulations) uith Capual Ciues
Cablev Cnsp 467 US 2694 (1984) (staic regulauon of retransgussion by cable tdev-
sion system was precmpled)

77 Tronically the Commussion has reemphasized that 1t will not review cable svstem
mergers and acquisitions under the anutrust laws  but rather will defer to the anutrust
enforcement decisions of the Justice Department Group W Cable Inc 19 18-19
Mimco No 4808 (relcased Mav 27 1986) (acquisiion of Group W by 1C1 ATC and
other MSQs)  Aecord Policv Regarding Character Qualifications in Broadcast Licensing
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and compettive tieatment, but since local government *1s 1n the
best posiuon to evaluate the preferences of their ciuzens,”” such
judgments should be given preclusine effect Indeed, the Depart-
ment has seemngly abandoned all anutrust acuvity with regard
to cable mergers since approving the Phoenix **swap”™ and appar-
ently will even dechine to review cable transactions absent some
affirmaove invitauon by the affected mumcipahues ™ While the
welfarc eftects <. cable svstem consolidation may be ainbiguous
in the Department’s view, the practical consequences of 1ts defer-
ral polhicr are clear  Federal anutrust enforcement has been effec-
uvely jetusoncd

Congress has appeared to steer a mddle course, confirming
municipal competence to set 1egulatorv policy while hmiting the
breadth of its discietion In the franclusing area, for example,
the Cable Act provides that while aites may estabhsh a pnor
franchising requireinent some substantive tranchise provisions
are uncnforceable ® The Act also places significant procedual
restiictions on the abihtv of mumapahtes to refuse franchise re-
newals and grants a nght to judiaal review *' In the area of rate
regulation, Congress sinularlv provided that mumapahties have
the competence o regulate rates, but 1eserved to the federal gov-
einment the power to definc when that authornty may be
exercised #?

On the merits, theire are a number of substanual policy 1s-
sues ansing from the fact that despite whatcver natural monopoly
charactenistics thev enjoy, *‘cablc operators may not necessarily

m Docket No FCC R5 64n 102 F C € 2d 1179 at para 44 (1986) 1 deprompta Corp
Manorandunm Opmon and Otder 87 F € C2d 531 pary 21 (1981)

M DOJ Press Rdease supra note 72 a1 3

79 Senator Mctzenbwm  Chairman of the Anttrust Subcommitice of the Senate
Commuttee on the Judiciny has mdicated an interest in exanuning the vsue of cable
industry concantration and the Dop arement s merger policics m caable wovsion Ser
Comuvunications Dany Teb 23 1987 a7

BO e sugna note 10 (discussion of franchising restnicions)  Scction 621(a) of the
Cable Act 47 USC § 541(a) (Supp I 1983) allows mumapahtics 1o grant | or
morc  franchiscs  Although Congress suggrsied thie the Adts frandusimg provisions
pernimt municipabitics to determine  the numba of cable operators (o be authonzed 10
provide senice m a parucular geographic arca Houst Repokt sypra note 10 at 59
Congress spccifically did not intend to revise the anutrust laws  /d Indeud the Ninth
Circunt has stated that these provisions violatc the first amendmient  Prefared Commu
micauons, Inc v Civ of Los Angeles, 754 T'2d 1396 1401 n 11 (9th Cir 1985) aof d,
476 U'S 488 (1986)

BY Ser supra note 10 -

K2 Cable Act §62%3 47 USC § 549 (Supp 111 1985) In light of the growing
numbecr of consumer complants regarding cable rate imncreases afier rate deregulauon
became «flccine on Januany 1, 1987 therc have been suggesuons that Congress may
step n and ravise this balance  See Markenn Warm Cable 1o Exeverse \ew Rughts Cautionsh
CommunNicaTions Dary Feb 25 1987, a3
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be forced by compeuive pressures to return to consumers the
benefit of efficiencies that result from consolidauon ** It may
not be correct to assume, for example, that regulatory and ann-
trust enforcement policy in cable should follow the traditional
model for natural monopoly Even if cable television 1s a natural
monopoly in every market, it could plausibly be argued that cable
1s nevertheless sufficiently different from such essential services
as electnicity, gas, and local telephone service that treatment as a
utihty 1s unwarranted Similarly, while cable’s natural monopoly
characteristics may give cable systems market power 1n a signifi-
cant number of markets, regulation involves costs and burdens
different from, and often greater than, antitrust enforcement [t
may therefore be justifiable to tolerate a greater degrec of market
power before imposing regulauon than before using the anutrust
laws to restrict mergers and acquisitions among cable systems **

The problem, though, 1s that these subtle policy 1ssues have
only rarely been raised and have never been decided The fallout
of the FCC’s virtuallv complete deregulation of cable 1ates, cou-
pled with the Department’s antitrust policy of nonenforcement,
1s that cable 1s treated hke a utility for anutrust purposes but
treated as a competitive industry for regulatory purposes Ironi-
cally, therefore, while a aity can determine that a single cable firm
will best serve its citizens, 1t 1s stnpped of the ability to limit the
welfare loss arising from monopoly pricing While a aity can, ac-
cording to the Department, create or sanction a monopoly 1n
cable television, 1t cannot, according to the FCC, regulate that
monopoly This policy conundrum means that neither federal
nor local government has discretion to apply a compromise be-
tween the competiuive and public utlity models to cable
television

From a federalism perspecuve as well, the FCC and the De-
partment are acting at cross-purposes If municipalities are in
the best position to determine the structure of local cable mar-
kets, they should also be in the best position to determine the
level of regulation appropnate to that market In other words, if
the federal government 1s going to defer to municipaliues on
cable anttrust 1ssues, 1t should similarly defer on cable regula-
toryssues In terms of municipal authonity to protect the health,
safety, and welfare of consumers, if a city deades 1ls police power
Justifies hmiting cable to a single firm, for example, to avoid pole

83 DOJ Press Releasc supra note 72 a1 3
84 See DOJ Comments supra note 64 at 15 n 25
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attachment problems or the repeated inconvenience of under-
ground cable construcuon, there 1s hittle apparent justificauon for
precluding the city from regulating the firm to whom 1t awards
the franchise

Since the Department has already apphed its laissez-faire
policy toward cable system consolhidation for more than two
years, 1t 1s unlikely that 1ts current leadership will reconsider that
policy in hight of the FCC's preemption of municipal ratemaking
authonty However, there are a number of compelling reasons
for reconsideration First, under the “state action” exemption to
the anutrust laws,®® mumapalites may grant an exclusive
franchise, or deny a franchise to a potentially compeung system,
only if state law has clearly articulated and afhrmauvely ex-
pressed a policy of displacing compettion *¢ Mumcipalities en-
Joy no mherent nght to create a monopoly in any industry #? The
Department’s deferral rule, however, apphes regardless of apph-
cability of the state action exemption This approach effectively
produces a balkamzation of the anuitrust laws,*® with their apph-
cability to cable acquisitions depending fortuitously on the locali-
ties involved 1n any speaific transaction

Second, the Department’s approach 1s clearly inconsistent
with 1ts enforcement policies in most other industnies For exam-
ple, the Department can (and sometimes has) approved mergers

85 The state acion exempuon 1s a judiaiallv created doctrine that finds s genesis in
the Supreme Court s deaision in Parker v Brown, 317 US 341 (1943) With regard to
application of the state acuon doctrine to muniapalities see Commumity Communica-
tions Co v City of Boulder, 455 U S 40 (1982) Cuy of Lafayeute v Louisiana Power &
Light Co 435 U S 389 (1978)

Bt See g Town of Halhe v City of kau Claire, 471 US 34 (1985)

87 Evenaf a aity enjoys state action immumty moreover there 1s little reason to ex-
tend that protection to deaisions on mergers  Although one court has apphed the state
achion doctnne to section 7 of the Clavion Act 15USC § 18 (1982 & Supp HI 1985),
see Cinc 42nd St Theatre Corp v Nedcrlander Org , Inc, 790 F 2d 1032 (2d Cir 1986)
that court misapplied the doctrine Congress surely did not intend that Delaware for
example should be able 10 immunize otherwise unlawful mergers between Fortune 500
firms from anutrust scruuny Moreover whether or not muniapal action for approval of
a merger is exempt from anutrust hability, the merger uself may sull violate the anutrust
laws Cf Cuv Communicauons Inc v City of Detront 650 F Supp 1570 (E D Mich
1987) (even where state action doctnne immumzes city from anttrust hiabiity for s
award of exclusive cable franchise statc action immumity does not extend to private
defendants)

88 Cf Bnef for the United States as Amicus Cunae at 15 Town of Hallie v Cuty of
Eau Claire 471 U S 34 (1984) (No 82-1882) ( What Cuty of Boulder recogmized was that
the sheer number of municipalines and other state mstrumentaliues that may engage in
anticompetitive acuivities creates a sigmificantly greater nisk 1o the Sherman Act's pro-
competitive values than that created by granung immunity to the states ) For a con-
trasung view see Easterbrook, Antitrust and the Economcs of Fednalism 26 ) L & Econ 28
(1983) Brennan Loca! Government dction and Anttrust Poliy  4n Econamic 4nalysis 12
Foronam Ursan L | 428 429 n 137 (1984)
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and jont operating agreements betw een newspapers m the same
aity despite the opposition of municipal governments  In othes
instances i which anucompeuuve effects are locahized, such as
price-fixing among 1ctailers and bid-1igging among contractors,
the Department apparently does not even consider the views of
local governments There 1s no indicauon, moreovel, that the
Department gives any weight to ““federalism” princples 1n any
other aspect of merger policy ® Onlv n cable does the Depart-
ment rely on “the preferences of ciizens”® to determine
whether competition or monopoly 1s the appropriate market
structure Furthermore, 1n the largest and most wisible of 1ts re-
cent enforcement actions, the Department hugated against and
eventually dismantled the Bell System “despite the fanly clear-
cut ‘preferences of the ciuzens !

The A7 ?? case well illusuates a final dehciency in the De-
parunent’s cable compeution policy If the 1ssue 1s whether an
industry 1s a nawural monopoly in a gnen geographic market, the
proper way to resolve that question s the marketplace ** It has
never been presumed that competition may be eliminated by
merger cven if the market 1s a natural monopoly Rather, the test
for natural monopoly 1s the market uself 1If, in fact, compeution
1s not sustamnable, only one firm will survive the discipline of
compeuuon ¥* Indeed, where the evidence 1s. ambiguous, as n

89 Although the Deparunent « Phocuns deasion relied in part on the fact that munic
pahiucs may have the power to prevent consohdauon 4 similar argument can be made
with respect 1o most antutrust violations which generally contravene state antitrust stat-
utes 1t would be surprising for the Department to decline to bring an anuirust lawsuit
meredy because a stie govanmont had the power 1o but did not act to prosccute the
dlleged violation

M Ser supra text accompanying note 73

M Owen Cable Competinon at Suffrance of Cires \Wall Street | May 9 1985, at 28 col

3

92 Unied States v AT&T 552 F Supp 131 (DD C 1982) af d subnom Marvland v
United States 460 US 1001 (1983)

“% Jhus n cable television  monopolisuc charactenstics may lawfullv anse only
through an eluninauon bout 1 the market not by a City-run aucuon for the matket
Bricl of 1clc-C ommunicauons, Inc Time Incorporated and the New York limes ( om-
pany as Amict Cunac at 30 City of Los Angelcs v Preferred Communications Inc 476
US 488 (1986) (No 85 390) (emphasis in onginal)

M The ABA Sccuon of Anutrust Law has suggested that compcuuon in a natwmal
monopoly will by definition, be  socially wasteful or funle  and thercfore that legisla
tors and regulators  should make the deaision whether a market 1s a natural monopol
Regulatory Relorm Report supra note 2, at 516 It s clear, however that the market
conditions cstablishing natural monopoh ansc onh in the long run  Id In the short run

cven 1if eventual monopols 15 inevitable compcuition provides an important guarantec
that the winner [of competitton for the market] will be the most efficient and responsine
compcutor thus benefitung consumers dunng the period of compeuuon and perhaps
aficrward as well Owen Regulatony Developments i Cable Telrnsion Regulation Regula
torv Regorm Industry Regulauon Commutice Newsletter 1 AB A Sec Anvtmiesi L5
(Dcc 1985)
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ATET uself, the Department has not hesitated in the past to en-
force the anutrust laws to mamtain potentuially compeuuve
markets *°

This conclusion 1s reinforced by the courts’ approach to anti-
trust law and cable compettion If cable’s *“natural monopoly
charactersstics™ preempt antitrust, it would make little sense for
the courts to have considered whether Boulder, Colorado vio-
lated the antitrust laws by granung an exclusive franchise,®
whether a collusive agreement to award a cable franchise in
Houston, Texas unreasonably restiained competition,” whether
an incumbent franchisee 1n Jefferson City, Missourt monopolized
the market by antucompettive conduct during a refranchising
battle,”® or whether a merger of cable sysiems in Cobb County,
Georgia substanually lessened competition ™ No court has ruled
that natnal monopoly 1s a defense to an anutrust violation '%¢
Rather, even yf the market 1s a natural monopoly, attempts to
hmit competinon to become the monopolist—whether 1in the
franchising process or by means of merger or consohdation—are
proscribed by the anutrust laws '*' The final irony, of course, 1s
that in cable television the fruit of franchising compettion, the
franchise agreement 1tself, 1s laigely unenforceable under the
Cable Act '*? Since mumapahues can no longer funcuon effec-

9% AT&T s defense, for example centercd on 1ts alleged efforts to preclude so-called

creamskimming by long-distance compeutors a shghtly more sophisucated version of

a natural monopoly defense  See United States v AT& T 552 F Supp 131 101-62
(DD C 1982) af d sub nom Marland v United States 460 US 1001 (1983)

¢ Community Communtcations Co + iy of Boulder 455 U S 40 (1982)

97 Affiltated Caputal Corp v Caty of Houston 700 F 2d 226 (5th Cir 198%) af d,
795 F 2d 1555 (5th Cir 1984) (cn banc) rmt demed 106 S Ct 788 (1986)

98 Central 1eclecommunications Inc v T(I Cablevision Inc 610 F Supp 891
(WD Mo 1985) (upholding $36 mullion vaidict agammst [Cl) aff d 800 F 2d 711 (8th
Cir 1986), rert demied 107S Ct 1368 (1987) S, HR M Inc v Telc-Commumcauons
Inc 653 F Supp 645 (D Colo 1987) (alleging mounopolization by onc of two cable
svstems compcung in Kearney Nehraska)

‘;; Cablc Holdings of Georgia Inc v Home Vidco Inc 572 F Supp 482 (ND Ga
1983)

100 Calls by architects of the Chicago school  of anutrust for the creation of a  natu-
ral monopah defense 'n merger hugauon hive gonc unheeded  See Posner supia note
7 at 585-87

191 E ¢, Fishman v Estate of Wirtz 807 F 2d 520 533 535 (7th Cir 1986) Affihated
Capnal Corp + Cuy of Houston, 700 F 2d at 234 ( [4}f there 1s to be no competition
within a given ternitory compeuuon is only possible before the franchise 1s grantcd )
Omecga Satellite Products Co v Cuv of Indianapolis 694 F 2d 119 127 (7th Cir 1982)
{ [T]he antitrust laws protect competition not only in but for the market—that 1s com-
petition to be the firm to enjoy a natural monopoly ) See also TV Signal Co of Abcr-
decnv ATRT 1981-1 Trade Cas (CCH) € 63 944 a1 75864 (DS D 1981)

102 Ser g Trbune-Umted Cablc of Monigomery County v Montgomeny ( ounty
784 F 2d 1227 1231 (4th Cir 1986) (Cable Act creates a2 federallv protected nght to
modification of commeraially smpractical {franchisc] agreements ) Even those oppos-
ing pphicanon of the tradiional pubhc uthits moddd (o cable have stressed that  the
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uively as surrogate consumers, the central premise of the Depart-
ment’s Phoenix policy collapses

IV THr EMPEROR'S NEw CLOTHES

Two recent developments suggest that the sands of federal
policy toward cable television may be shifung The first, famihiar
to industry observers, 1s the application of the first amendment to
municipal franchising deasions The second, proceeding on a
somewhat slower track, 1s the growing trend toward national and
regional concentration among MSOs—sparked in part by the n-
dustry’s aggressive pace of mergers and acquisitions following
the Jusuce Department’s approval of the Phoenix transaction '?*

A Amendment 1 o1 Section 2?

In Prefenned Communmications, Inc v Los Angeles,'®* a potential
entrant challenged the mumapality’s auction-type franchising
process Preferred alleged that Los Angeles’ award of an exclu-
sive cable franchise violated the first amendment '®* The cutv,
predictably, rephed that physical scaraty of pole attachment and
conduit space, “‘economic scarcity”” of the medium tself, and the
disruptive effect of cable system construction justfied restnicting
cable service to a single company '® On appeal from the district
court’s dismissal of the complaint, the Ninth Circuit reversed

The Ninth Cirant held that none of these jusufications suf-
ficed to hmit access by cable systems Since Preferred alleged
that space was available on the poles, the court rejected that basis
for excluding a compeutor '%? With respect to ““‘economic scai-
aty,”'’® the court ruled that even if natural monopoly provided
*“a basis for some degree of government regulauon,”'™ 1t could

opportumiy of local governinent representuing the subscnbers o dive a hard bargam
with the would be monopohst may be a viable alicrnative to convenuional methods ol
regulition  Posner supra note 7 at 502 See Easteibrook supra note 88 a1 32 Under
the Cablc Act however the bargain s now considerably softer as a matter of law

103 In 1986 340 cable svsiem mergers and acquisitons involving more than six mil
hon subscnbers were consuminated Danicls & Associates a cable brokerage firm ¢su-
mated that the volume of cable transacuons ncarly doubled from anv previous vear and
equaled the total from 1980 through 1983 See CommunicaTions Daiy keb 19 1987
at 9 Onc of the largest transacuons ever was TCls $1 25 bilhon acquisiuion of United
Arusts Communicauons, an MSO serving 740 000 subscribers  See Muluchannel News
July 21 1986 au )

104 754 F 2d 1396 (9th Cir 1985) af d 476 US 488 (1980)

105 Jd at 1399

10644 at 1402

107 14

108 44 ar 1404

109 14 at 1405
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not jusufy the elimination of all competition, particularly where 1t
was alleged that “‘competiion for cable services 1s economically
feasible * ''* Similarly, while the police power justifies some reg-
ulauon of cable systems, the court held 1t cannot support the out-
right exclusion of firms from the market ''!

The Supreme Court’s opimon n Preferred 1s ambiguous be-
cause of the case’s procedural posture, the underlying facts were
never htigated While confirming that cable television enjoys
some modicum of first amendment protection, the Court af-
firmed and remanded for resoluuon of the factual issues ''?
Although the Court declhined te decide whether cable falls within
the much-cntiazed Red Lwn doctrine,''® however, 1t seems ap-
parent that absolute exclusion of cable entry likely violates the
Consutution, if there 1s space on the poles

The irony 1s c(lear While the Department refuses to enforce
the anutrust laws in cable television, either against municipalites
or merging cable firms, the first amendment may mandate that
competiion be permitted—even where a city afirmauvely sanc-
uons a cable monopoly The Ninth Circuit’s express rejection of
natural monopoly as a jusuficauon for excluding potenual en-
trants demonstrates, consistent with the lack of a ““natural mo-
nopoly defense” to the antitrust laws, that the market should
determine whether or not a monopoly 1s natural

In short, Preferred really should be viewed as an anuitrust case
in first amendment garb ''* Indeed, in some ways, 1t conflicts
with first amendment principles, since the ability to restrict entry

1O Jd at 1404-05

VU4 w1410 -

112 Cuy of Los Angeles v Preferred Communications Inc 476 US 488 (19806)

113 Red wn Broadeasung Co v FCC 395U S 367 (1969) In Red Lion the Supreme
Court uphdid the F(C s fairness doctnine  on the ground that physical scaraty of the
brodcast mcdium justsfied greater restnctions on bioadcasters first amendmant nghts
than other inembcrs of the press The viabihity of the Red Lion doctnine has recently
been called into question  See Meredith Coip v FCC No 85-1729 (D € Cir filed Jan
17 1987) Fawness Doctnine Obligations of Broadcast Licensees 102 + CC2d 143
(1985)

H14 The Ninth Circunt did conclude that the state action anuitrust exempuon author-
1z¢d the oty to it s franchise to a single firm  Nonetheless the cffcct of Preferred 1s
that undcr the fust amcndment, competitive prinaiples overnde mumapal authonty
even where state acuon provides smmunity under the Sherman Act  Indeed the count
discussed the 1ssue of cable as a  natural monopols * anh 1n the constitutional context
Preferred 754 F 2d at 1404-05  As discussed above furthermore the critical 1ssuc 1s who
deudes whather competition should be permnied the cousts using the first amend-
ment have acted where the Department declined 10 act - See alwo Group W Cable Inc v
Cits of Santa Cruz, No (. 84-7456-WWS (N D Cal Scpt 9 1987) (permanent injuction
sssucd against mumapalis based on first amendman) Pacific W Cable Co v Gty of
Sacramento 798 F 2d 353 (9th Cir 1986) 1clc-Communications of Kev West Inc v
Umited States 757 F 2d 1330 (D C Cir 1985) Carlson v Village of Umion Cuv 601 F
Supp 801 (W D Mich 1985) Ccntury Fed Inc v Cny of Palo Alilo 579 ¢ Supp 1553
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depends primarily on the content involved, 1 e, whats transmt-
ted over the cable 1t has never been seniously contended that a
citv or state may not exclude competition for local telephone ser-
vice Thus, the only funcuional way to disunguish cable systems
and telephone companies 1s that the latter provide two-way com-
munication It 1s difficult to conclude, however, that the first
amendment should turn on how wires are used to communicate

B Concentration and Competition

There has been a striking increase 1in concentration among
MSOs in recent years This trend raises a vanety of new regula-
tory and compcuuve 1ssues, only some of which are addressed in
the pending petinon for FCC rulemaking to establish rules gov-
erning MSO concentration ''?

Idenutying the manner in which MSOs compete presents
onc issue While 1t1s clear that franchising competiuon has often
becen heated, 1t 1s not clear that, with most major franchises al-
rcadv awarded, refianchising competition will prove either sub-
stanual or effecive As a matter of merger pohcy, therefore, 1t
may be premature to impose quanutauive or relative limits on
MSO cable system holdings Nonetheless, concentration in cable
raises other potenually significant compeutive 1ssues, both hori-
zontal and verucal

As MSOs increase regional concentratuion of cable systems,
cable 1s hikely to become a stronger compettor in the television
adverusing market, able to offer adverusers the audience

(N Cal 1984) Ser generally Note Access to Cable Natural AMonopoly, and the First 4mend
ment 86 Corum L Rev 1063 (1986)

Interesunglv the major MSOs now suggest that they support thc use of first amend
ment principles to encourage direct compeuuon among cable opcrators  See Bniet of
Tele-Communicauions Inc Tunc Incorporated and the New York lNmes Company as
Anucus Curiae at 27-28 City of Los Angeles v Prelerred Communicauons, Inc, 476
US 488 (1986) (No 85-390) ( Even assuming that cablc 1s usually a natural monopoly
the Fust Amendmcnt diciates that the choice of which company is 10 receive the monop-
olv in this form of communicauon must be made by compeution in the marketplace of
idcas—not be muniapal ofhicials ) Jd at 27-28 ( Whatever the current technological
limit 10 the number of systems mav be 1t 1s well above four ) «f at 16 ( ‘| I'lhe tendency
toward monopoly f present at all may well be atnbutable more to governmenual ac-
uon than to anv nawral cconomic phenomenon ) (ating Quincy Cable TV, Inc v
FCC 768 F 2d 1434 1450 (D C Cir 1985) cert demed, 106 5 Ct 2889 (1986))

11% Peuuon for Rule Making Amendment of Part 76, Subpart J of the Commassion s
Rules and Regulations Relating to Muluple Ownership of Cable lelevision Systems,
RM 5475 (keb 21 1986) Ser 1 ¢ Frrais F LLovo & T Casev supra note 22, 19 23 at
9 53 \MPAA lLeads Charge in Urging Limits on Cable Ou nership Muluchannel News, Juh 28
1986 a1 1 (Mouon Picture Assoctation of Americh supports MSO concentrauon himsts)
¢/ CAIV Muluple Ownership 91 FCC 2d 46 (1982) (rejecung lumits on MSO
concentration)
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volumes now generally possible only on broadcast television ''®
Consequently, cable systems could gain an incentive, acting
cither umlaterally or thiough cooperative adverusing “intercon-
nccts,”!'" to impede compeuuon from broadcast stations for ad-
verusing, for example, by denying local stations carriage '
Picfenned suggests that there 1s room in the continuing first
amcndment dispute over the must-cairy rules''® for such com-
petitne 1ssues

Honzontal MSO concentranon may also mtensify compeu-
uve concerns ansing in the acquisiuon of programming
Although the trend may be pro-compeutive, as any M5O market
power would offset that enjoyed by the dwindling number of pro-
gramnng distributors, 1t 1s questionable whether cable program-
mers can eaert significant economic pressure on cable operators
If svstems drop their services, satellite-delivered programmers
will lose their most important outlet  Indeed, coupled with veru-
cal meegranon by MSOs (which itself seems on the nise), honizon-
tal concendration could increase mcentuives for anucompeutive
pracuces aimed at nomintegrated competitors ¥ Several anu-
trust lawsunts ansmg out of the refusal by verucally integrated
MSOs to supply programming to compeung cable systems,'*' or
to carry satellite-dehvered services offered by compeung pro-
grammers,'** are pending

116 Ype COMMUNICATIONS DAty Feb 19 1987, at 3 (Nationa! Association of Broad
casters warns that  [clable poscs potentally senous thieat to broadcasters in local retail
wWvausimg )

117 Intcrconnects  are techinel or rcaprocal arrangements among cablc syvstems
th at provide advertisers access to il systems nvolved Ser € Frrris F 11w & T
Casiy sutna note 22 1 504(d) at 5-12

118 W odlinger Broadcasing Co v M1V Networks Inc No H-85-5811 (5D Tex
hlcd 1985) (1 PIV stition with musie vidco format alleges anuuust violanon arising
tromn deinal of carriige and advertising access by verticalh integrated MSQ) o Midland
1cdecasung Co v Midessa Telkewision Co 617 F 2d 1141 (5th Cir ) (reversing dismnssal
ol anutrust clarm ansing {rom refusal of cable system to carry VHE stauon that com-
puted with swstem s parent broadcasting companies) cerl dented 449 U S 954 (1980)

119 Ser Quuncy Cable TV, Inc v FCC, 768 F 2d 1434 (D C Cir 1985) cert demed, 106
S Ct 2889 (1986) Amendment of Part 76 of the Commussion s Rules Concerning Car-
nage of [elevision Broadcast Signals by Cable Television Systems, 1 F C C Record 864
(1986) In parally resurrecting a modified version of us must-carrv rules, which had
beon imalidated i Quiney Cable the FCC found that  a compettiive market may not lead
cable operators to can all of the television signals that can be received ofi-the-air in
their commurities Jand that] saiellite programmers® current primary mcans of access to
viewers 1s through cable systems 14 at 881 In early 1987 the FCU stayed the new
modihed must-carry rules  See 3 FCC Rulemaking Rep (CCH) 1 23 112 (1987)

120 Spr Unnted States v Columbia Picwures Indus Inc 507 F Supp 412, 424
(SDNY 1980) Kahn supra note 7 at 24 Noam supra note 20 353

12 tg “ashunuray Dolan 599 F Supp 484 (F D NY 1984) Mobile Cablcvision v
Group W Cable No 56-0043-H-S (S D Ala filed Jan 10 1986)

122 F g New Yorh Crizens Comm on Cable TV v Manhattan Cable 1V, Inc 651 F
Supp 802 (SDN Y 1986) (denying mouon to dismiss monopohizauon claim against
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These 1ssues cannot be dismissed as mere long-run con-
cerns, but 1t appears they will not be addressed in the FCC’s
MSO concentraunon proceeding '** That proceeding, however,
has already produced at least one surprise The Department, 1n
opposing regulatory restrictions on horizontal concentration, re-
peatedly emphasized the role of antitrust law in pohang anticom-
petitive mergers '4* While the Department did not cite, let alone
harmomnize, its deasion in the Phoenn case, one may wonder
whether there has been a retrenchment Given the Department’s
failure to act on recent large MSO mergers, however, 1ts rehance
on anutrust enforcement exhibits a rather hollow nng

V  THERE AND BACK AGAIN

Those without ac unduistanding of cable television history
may find that history repecated in policy 1ssues hkely to arise in
the future A case in pomnt 1s scrambling '** While the headlines
abound with the political battles between satellite dish retatlers,
cable operators, and cable programmers over scrambling,'?® a
key compeutive 1ssue has not been resolved Indeed, if cable sys-
tems ncluding verucally intergrated MSOs, control the retail
distribution of satellite-delivered programming, then the defini-
uon of the product market applicable to cable'?’—the basic
source of the conundrum 1n antitrust and regulatory policy—may
make a pracucal difference

The anutrust concern s that, whether or not alternative dis-
tribution technologies are now “effecuve competition™ for cable

verucally integrated MSO ansing out of refusal to carry unaffibated pay cable services)
For a discussion of a 1983 law sunt regarding the refusal by Group W which at that ume
was a verticallh mntegrated MSO operating a competmg cable nuws service, 10 carmy
CNN see 2 C Frrris F LLovD & T Casey supra note 22 § 24 07[3} a1 24-24

V2% See supra note 115 and accompanying text

121 Comments of the United States Department of Jusuce In the Matter of Amend
ment of Part 76 a1 2 7,8 9 RM 5475 (F C C fled Julv 21, 1986) In a cunous off hand
remark the Department also opined that the proposed himits on MSO concentration

mighi unnecessanly confusc the relationship between the anutrust laws and FCC regu
lavons (for example by raising quesuons of pnman or exclusive jurisdiction) that might
actually weaken the anutrust laws ability to prevent anucompetitive acquisivons  /d at

125 Scrambhing is the coding or encryption of satellite television signals so that re-
ceipt s possible onlv through purchase and use of speciahized equipment  See Cable Act
§ 605 47 USC § 605 (Supp 111 1985)

V20 Ser eg Gore Seeks FTC Probe of Cable Program Markening to Dish Users COMMUNICA-
Tions PaiLy Feb 24 1987 a1 2, Ivey, Angry Dush Owners Try to Fight Off Scrambled Signals
Bus Wk Jan 13, 1986 a1 120

127 If and when these anutrust issues reach the courts  [1jt 1s quite clear [that the
sssuc of product market defimion] wil} be heavilv hugated {and] 1s hikely to lead to diffi-
cult and potcnually conflicting deasions 2 C Ferris F Looyp & T Caser supra note
22 4 24 092] at 24-25 10 24-26 |
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systems, the industry appears determined to grant cable systems
the exclusive night to **descramble” satellite-delivered program-
ming For example, in 1985, NCTA proposed that a consortium
limited to cable operators would market decoders to satellite
earth stauon owners '*®* Yet, while this approach remedies some
fairly obvious antitrust concerns,'?” there 1s httle reason to be-
lieve that vertically integrated MSOs will allow unafhliated dish
retailers o1 SMATV or MDS operators to distribute satellite pro-
grammung also carried on owned-and-operated cable systems '*¢
A little strategic anticompetitive behavior, therefore, could go a
long wav to ensure that cable retams 1its inherent economic ad-
vantage as a muluchannel, broadband distribution medium '#!
The Department has apparently conunued 1ts lengthy and
well-publicized antitrust invesugation into the distribuuon of sat-
ellite programming '*¢ While 1t appears that there may be no

128 See \oting Problems Antitrust Experts Pravse NCIA s Scrambhng Plan Muluchannel
News Aug 5 1985 at 8, col 1

129 For example, earhier proposals included express provisions that would have pro
hibited cable svstems from marketing descrambled satellne programming within the
{ranchise areas of anv other svstems /d

140 For a discussion of several anutrust cases involving the refusal of cable program-
mers to scll o SMATV operators sec 2 C Ferris F LLovp & T CAsgr supra note 22
€ 24 09[4} at 24-30 For examples of cablc operators efforts to preclude compeution
from satellite dish retalers SMATV operators and other potenually comnpetunc tech-
nologics see e g Rollins Cablevue, Inc v Saiennmi knter 633 F Supp 1315 (D Del
1986) Air Capital Cablevision Inc v Starlhink Communicauons Group Inc 601 F
Supp 1568 (D Kan 1985)

131 See | Cable Cartel? Forbkis, Feb 10 1986 at82 NY Times, Jan 13 1986 at Al6
col 1

132 See eg Justice Continues Inquiny into Sevambling SM {T1 /\M{MDS Policies Muluchan-
nel News Dec 22, 1986, at 1 Throughout 1986 and {987 howcver the focus of scram-
bling 1ssues appeared to be moving away from thc Department s anuitvust investigation
and toward the regulatory and legislative arenas The FCC began 1ts own inquiry into
scrambling issues eventually reporung that markets are evolving jwhich will] likely
prove efficient and workablv competitive  Scrambhing of Satellite Television Signals
and Access 1o Those Signals by Owners of Homc Saiclhte Dish Antennas 2 FC C Rec-
ord 1669 1671 (1987) There was also increased acuvity in Congress  See Senate Commut
tee Blisters Cable Industry, Muluchannel News Aug 4 1986 at 6 In 1986 Senator Gore
mtroduced a bill to require cable programmers 10 markct to dish owners and to pre-
clude discnmination against non-cablc distributors of decrption technology S 2823
99th Cong  2d Sess (1986) Senator Gore argued that 1t does not take a ycar-long
general study by {the] Jusuce Department or the FCC to realize that the distortions in
this marketplace are severe and necd immediatc remedy  We simply cannot wart forever
for those agencies to study the problem to dcath 132 Conc Rrc S9 898 (dailv ed
Julv 30 1986) (statement of Sen Gore) This bill was defeated by a closc 54-44 vote
near the end of the 99th Congress See 132 Cong Rec S14 674 (daily ed Oct 2 1986)
Opposiuaon to the bill was based wn part on the ground that it was premature becausc

the cable industry’s market power s being studied by the FCC and allegations of un-
lawful coflusne conduct 1s under acuve invesugation by the Jusuce Department 182
Cone Rec S14 671 (dailv ed Oct 2 1986) (remarks of Sen Wilson) Shortlv after the
FCC 5 1987 repont bills sumilar to Senator Gore s 1986 legislauon were introduced into
both houses of Congress See S 889 100th Cong  Ist Sess (1987) HR 1885 100th
Cong st Sess (1987) Senator Gore characienzad the FCC s conclusions as  cursory
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easy answers (o these issues under prevailing antitrust law—and
little direct precedent in reported cases—scrambling could even-
tually become the Department’s vehicle for hmiting the reach of
1ts Phoenix decision If Phoenix represents a judgment by the De-
partment that antitrust essentially does not apply to cable telewi-
ston, then cable systems could squelch ‘“intermodal”
compettion'®® from alternauve dehvery technologies with httle
restraint In that event, of course, the dispute about the product
market will have proved irrelevant, even if the FCC's broad video
programming market were correct, cable will have monopolized

Without access to the evidence, 1t 1s impossible to decipher
the precise 1ssues now being examined bv the Department or as-
sess the competitive reasonableness of restricuons involved in
the various scrambling scenaros implemented since 1986 '**
This much appears self-evident, however Whether cable sys-
tems are subject to compeution depends on the nature and
number of alternauve programming sources available in the mar-
ket in question '** If anucompetitive means are used to exclude
some of that progirammng, serious antitrust 1ssues are
presented Even if cable 1s a natural monopoly, therefore, 1t must
abide by the anutrust laws n 1ts relauons with competirors—at
least some of them, some of the ume

and 1deologically colored  Satellite  Farr Marketing  Bills Introduced 1n House Scnate Mul-
uchannel News Apr 6 1987 at 38 col 2 In July 1987 the Department suggested that
its Invesugaton into scrambling was continuing but offcred hittle hope of quicklv reach-
ing a defimuve conclusion  See mfra note 134

133 This 1erm refers 1o competsion among different modes of delivenng goods or
scrvices eg  between cable systiems and alternative dehivery technologies such as
SMATV  See Scrambling of Satellue TV Signals Nouce of Inquiry 104 F C C 2d 1444
para 2 (1986)

194 In July 1987 the Department announced that its scrambhing invesuigation had not
of date uncovered any sigmificant evidence  of collusion among cablc programmers or
cablc operators Heanngs Before the Subcomm on Telecommunications and Finance of the House
Comm on Energy and Commerce 100th Cong  1st S¢ss 2-3 (1987) (statement of Charles F
Rule Acung Assistant Attorney General) The Departinent s nvesugation into restric-
uons imposed on the distnbution of scrambled programming which 1s tvpically imited
only to cable system operators apparently continues In the mean ume at least one
anutrust sunt has alrcady been brought by those involved 1in the home earth staton mar-
ket alleging that cable programmers have conspired 1o restrain competution from third-
party packagers of satcllue programming Personal Preference Video v Home Box
Office Inc No CA-40-86-235-K (ND Tex filed Mar 25 1980)

19% See House REPORT supra note 10 at 66 ( effecuve competition detcrmined by
consider{ing] the number and nature of scrvices provided [by the cabic system] com
pared with thc number and nature of services available from alternative sources and f

so at what pnice )
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) TOP OF THE WERK [T

Vertical Integration

The business behind the boom in cable programing

The actitng s the Denver office of
the chief executive of a mayor MSO
On the other nde of the desk 18 some
one with a “great wdea” for a new ca
ble programing service

though the situation 1s expected to ease
somewhat by the early 1990 s, as the last
of the major urban builds are finished
and system upgrades continue cable op-
eruators are wondenng how many more
services can be added since tn the end
s wind up paying for them

Programer It's a gold

CEO Mmmmm
Programer Well, we ll give opera
tors an equity interest

CEO Mmmmm.

Programer OK, we'll give you 51%
ownership, but not a dvme more
CEO Mmmmm

Programer OK OK, you can have
8096, but I've got to have 20% to meet

payroll
An exaggeration? Yes But in the past 18
hs cable waership and

o
equity 1pation—the foot soldiers of
vertical integration—have rapidly be
come the quud pro quo for launching new
services

There are a number of reasons why
this method of financing/distribution has
come nto vogue Cable operators see
equity participation as a way (o insure
that services they feel their subscribers
want will sec the hght of day It gives
cable operators ter Of In some
cases total control over the service As
ndustry p call for cable-excl
sive programing (o differentiate them
selves owning programng scrvices
takes on more allure For many years
and to a lesser extent today the cable
ndustry has beca cniicized for relying
on warmed over network or syndication
reruns Flush wath cash from the com-

letion of most system construction and
g‘eed from | rate regulation, cable
operators have the monel{ to plow back
mio p And they are using
some of money to take equity stakes

m services
gut although cable operators look at

ty as a way (o acquire a wider range
programung and much that otherwise
might not be produced cntcs see the
same development as an attempt by ca
Ncop.erat‘(_mlohmrdpmdualndm
of an o b
nylmngemcuuthnhaveyhdpedubk

Today s capacity crunch which
threatens to postpone the launch of the

onc of the windustry s most sohdly
backed services Turner Broadcastng
System s Tumner Network Television 1s

p s tooffereq
uity stakes 10 operators to msure car
nage Most of

e equity ventures that
have launched in the last year and a half
have a telemarketing feature such asthe
Travel Channel The Fashion Channel
and the QVC Network But other serv

toes have launched although on a much
lower scale without equity offenings

the Consumer Discount Network and
Mowvietume for example You TV and
Teleworld are also on the drawing
boards for launch next year but neither
came out of the blocks with equity par

ticipation ast part of its company struc

W

re
An e%l‘:ly deal 15 wonderful for im
tal distribution and it secures a lot of
different fronts says Shen Herman
vice president sale and marketing
Fashion Channel which launched with
s eqm‘iﬁ cable operator partners  But
work sull has to be done on 8 day to-day
bauis to make sure it s a working part-
nership If you don ¢ have that the best
equity deal in the world won t matter
David Maister Financial News Net
work diector has launched services
with and without equity In reality
what you have no matter what the piece
of paper between the two entities ts an
unherent partnership in the promotion of
a cable programung service to the con
sumer says Messter  In that process
adeal 1s going be made whether you call
it equity revenue shanng affiliate fee
commussion or whatever 1fitisn tarea-
le and farr deal the whole thing
Cabl g although
e TS
from a different perspective also find
that the equity-carnage element is a very
mportant part but that aspect alone
won ( carry a service  Sull, some opera
tors are more bullish than others when 1t
comes to ownership or equity cipa
ton Bob vice president pro-
and investments for Cox Cable
ts what s important for getung a new
service off the ground the pieces
really bave to fit The service has to be
quality It has to have a continuous flow
of progmmga:l has to have good man
sgement It to have the necessary
ﬁnmcesmdﬁnntl;{nhasmhavecar-
nage Cox has taken a strong posiion
m progranr service ownership through
the Discovery Channe) Home Premiere
Televizion and 1ts own home shopping
service Amenica s Shopping Club But
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the key question m launching a pew
service said Redella whether equity or
ownershup stakes are involved 15 Is
the programing of quality value for the
consumer?

Taking a bit more pp his

While we’re on the subject

Amencan Television & Commumca-
tions the second largest MSO  We are
oot out looking for equity positions m
cable services  sard Fred Dressler vice
president of programmg  We undu'
stand why people are oﬂ'enn;

but 1t s our positon that we'd rather
make decisions on the vahee oflhc prod-
uct and not the value of the mvest
ment

An dd

MSO s appears on page 67

n on the approaches of vanous MSO s to owner
ship 1n program services and an examnation into why programers offer
equity 1n order o gain distnbution continues on page 66 A list of the
pnincipal regional sporis programing services many owned by cable

Who owns what with whom in cable networking

Basic services
Network Subscribers Ownershsp Network Subscnibers Ownership
ESPN 44300 Capital Ciies/ABC (80%) RJR Telshop 11000 Infotech (20%) Dr Earle Bnan
Nablsu) (20%) {15%)
wTBS 41642 (Ted Tumer QVC Network 10747 QVC Network (65%) Comcast
fg?x‘l"m.ﬁ In‘(:8 :11.313 z‘l"(:l (14%) cable operators (21%)
'.m 1 “) inspirationst 10700 PTLCub
Lesrning Chan. 10300  Infotech (40%) Appalachian Com-
CNN 41642 "81 munity Service Network (40%) of
?ﬁ?%ﬁme Inc LAT 1 5% 'I'CI ficers and employes (20%)
AL wwoRr 10100 MCA
USA 39000 MCA (50%) pa,m (50%) Silent Network 10100  Silent Network Inc
NTV 37100 MTV Networks Inc (Viscom) Vidoo Mall Net. 10 000 ms g&ng Mall (Goodway
Neshvitle 36000 Gaylord Broadcasting g
o Trinity 7200 Tong Broadcasting  Network
cBN 35834 Cr g Networ (ronota °
Nickelodoon 35800 MTV Networks Inc (Viacom) Eternal Word TV 7100  Eternal Word Television (nonprof
Lifstime 32,300 CC/ABC (33%) Viecom (33%) )
Hearst (33%) Fashion Chennel 7000 Charlie Gee (32%) 65 cable op-
Westher Chan. 31053 Landmark Communications (for erators (25%)  TCI (105%)
mes parent of TeleCable) United (10 5%)
Nick st Nite 31000 MTV Networks Inc {Viacom) Couantry Music 6700 Jim Guercto (pnncipal owner)
Hesdline News 28352 Tumer Broadcasting (Ted Tumer Acts 6000 Southem Baptist Convention
65% Time Inc Am% TCI  Travel Channel 5700 TWA Marketing (100%) atter equi
101% UA 4 32% ty offenng TWAM will hold 63%
Wamner 1 8%) cable operstors 37%
FNN 27000 Infotech (20%) Or Earle Bnan HSN I 4200 Home Shopping Networks Inc
(15%) Movietime 3200 Emgooyes (30%) Mabon Nugent
A&E 27000 CC/ABC (33%) NBC (33%) Management Loeb
Hearst (33%) Partners and Hallmark (70%)
Discovery 25600 TCI (14%), United (14%) Cox Shop TV 2500 JCPenney (63%) STN(37%)
(14%) Groop W (14%) New-  wpix 2471 Tnbune Broadcasting
DOuSe ok LIAX) | MANAGEMET. gt vadeo USA 2100 Wodinger Broadcasting
KTVT 1891 Gaylord Broadcasung
C-SPAN 23000 Cabie apersator supported Nostalgis 1400 g&n c;:l:vmohr; (9%) "'l'olo-
Networks e subsidial s small per
Vi1 2900 MV tnc (Viacom) centage Iavgesl'ysmgle owners
wGN 22451 Tnbune Broadcasting Liberty 1049 Liberty Broadcastng Network
Score 19800 w(m)o’&nem (nonprof)
CYN coms b Consumn. Disc. I 1000 Entertainment Marketing Inc
19000 ators &on(?o%) bt ¥ Sky Merchant 1000 J;;es)lnll (parent of Jones Inter
o
BET 15000 Bob Johnson (51%) BET -
mm(tsﬂs‘ B0 (16% Tan Americr’s Shop. 1000 Cox Cable
(16%) Galsvision 800 Unmvisa
HSN | 13500 Home Shoppmg Networks tnc. Gospel Music Net. 844 GMN Ld
C-SPAN I 12500 Cabie op upp d Motivation Net. 600 Rock Christan Network (nonprofd}
Yempo TV 12,500 TCI (pending owner) CDN I 526 Entertainment Marketing

Bsacasrg Nov 23 1987
.«
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Pay services clates ge N Rogers S TCI Times Mirror,
Untted Artists United Viacom Wamer-—s based on percentage of
Network Subscnbers Ownership 0 service
Hgo 15000 Time Inc Telshop—FNN 15 offering equity to cable operstars (500 000 shares)
AMC 7000 Ramnbow Program Enterprses ENN will retain two millon shares
g%:‘blevlslon Systems) 50% TCI
QVC Network—l1 1$ presenting owned by the public (65%) Comcast
Showtme 5300  Viacom (14%) and cable operators (21%) When cable operators exercise war
Cinemax 4100 Time Inc. rants on 483 000 shares of preferred stock, redeemabte for 10 shares of
Desney 3175 Walt Disney Co common stock, ancther 4 83 milhon shares will be added 1o the approx:
Movie Channel 3000 Viacom mately 10 miihon shares outstanding At that poinl, cable operators
Pla 520 Playboy Ent would own approximatety 8 5 million shares of the 15 million shares
yboy ayboy enterprises outstanding or 56% of the service The largest in that group would be TCI
Bravo 500 RPE (Cablevislon Systems) (2 150 000)
Festival 30 Timeinc

*Estimate Showtime does not breakout figures for Showtime/The
Movie Channel

Pay per view services

View Choice I,il 4000 Viacom

Roquest TV 2500 Danlels, United Cable, Centel,
Heritage, American, major mo-
tion picture studios

ATC Cox, TeleCable, Continen
tal and Newhouse 20% each
Cable Video Store 40  General Instrument

Home Prermere 2 300

Fashion Channel—Among the larger cable operators with an equity
siake are Adelphls American, ATC Barden Bresnan Cablevision
Industries Centel Century Colony Commonwealth Cablesystems
Contlnental Cooke Cox, Danlels Enstar First Caroline Harron
Hauser, Heritage Lenfest, Macloan Hunter Marcus Media General,
Newhouse, Omega Post 9! Scripps
Howard, Simmons Susquehanns Sutton Capital Taft, TefeCable
TCl Times Mirror Triax, UA, Unlted Unlted Video Cablevision Via
com and Wamer

* *Travel Channel—The final equity offering 1s 1o be placed by Dec 1
wheteby TWA Marketing wil retain 6 miflion shares and cable operators
will be oftered 3 5 millon

*=Shop TV—it hes equity commiiments trom 30 MSO s representing
3 3 million subscribers MSO s will receive 1% equity In the service for
each million homes they commit to Cabfe operators who have major

stakes tn other shopping programs such as TCt United and Comcast,

Bokd 1808 i gy owrerstup by comps-
oy with cabie systems o1 sagarate subsiciary

*CVN—The by 18 cable op ATC Adam

Corp., ¢ Colony C: Cooke Danlels & Asso-  Shop TV are C:

are wtapart of Shop Among the MSQ s whose sysiems are carrying

and Warner

Rogers C

TVRO’s win round one on regulation

Commerce paases Gore-Ford bill,
major fight expected on floor,

1t permits third parties to distribute
cable program aervices to dish owners

The home satellite dish industry scored
an imtual wictory last week when the
Scnate C ce C dopted

gramers permit any qualified third par
ty—inside and outside the cable indus
try—to distnbute their services to dish
owners (To assuage some concerns
this provision was modified to allow
reasonable programer judgments to be
made in qualifying distnbutors ) Pro-

of the bill believe competition

legislation (S 889) to regulate the TVRO
marketplace Sull final Senate passage
1snot a given indeed the battle is apt to
ntensify as it heads for a final floor vote
Proponeats are hoping to sec it move
before Congress adjourns and are al
ready laying the groundwork for House
consideration
Despite Commerce s action (it was
approved by voice vote) there was some
d The G Sub-
committee chairman Damied Inouye (D-
Hawau) thinks the measure 15 wrong
caded and promises to fight 1t on the
floor Inouye could be joined by Bob
Packwood of Oregon the ranking Re
publ on the sub who al
though absent from the debate (he was a
participant i the White House-congres
sional budget summit) 1s known to op-
pose the bill as it was reported from
committce Ted Stevens (R-Alaska) also
has problems wath it
S 889 would mandate that cable pro-

among muluple third y distnbutors
would keep pnces of programing low
enough to sauisfy dish owners and bol
ster the sagging home satellite industry
by making dish ownership more attrac
tive 10 consumers

Even those who favor S 889—Sena
tors Pete Wilson (R-Calif) and Larry
Pressier (R S D) for example—indicat
ed they 1l seek further refinements Sen-
ator John Kemry (D-Mass ) expressed
doubts about the need for such a bill and
according to staff may offer some

amendments A lot of work has to be
done It s not over said one Senate
ade

The controversial measure pits cable
against the home satellite tndustry and
has been the subject of a massive grass
roots campaugn by dish owners dealers
and manufacturers for several years
they failed by a vote of 55 (0 45 to pass a
TVRO bill 1n the Senate last year But
this ume prop feel the bers

Brosccashng Nov 23 1967
42

are on their side  Ttus 1s far from over
but we re really on the nght track  said
Fred Finn president of the Home Satel

l'u‘(c T" A e Satell

& C Asso-
ciation applauded the committee s ac
uons and 1s hopeful the momentum will
carry over to the House side  said Pres
wdent Chuck Hewitt

Senators Al Gore (D-Tenn ) and Wen
dell Ford (D-Ky ) the legislation s pnin-
cipal sponsors (along with Dale Bump-
ers {D-Ark ) were equally pleased Fol
lowing the vote Gore told reporters he
13 confident the measure will recerve full
Senate approval 1 am very pleased
with where we are today said Ford
who added those win them all s [an
obvious refe to cable s
legislative and regulatory victones) are
going to lose one

Cable was not viewing the commit
tee s action as a terminal blow It was a
case of the opponents choosing not to
have the fight 1n commuttee but on the
floor said National Cable Television
Association President Jim Mooney Nor
does Mooney think the bill will be en
acted because he said  1tis fundamen
tally flawed lt1s a solutionin search of a
problem and we will continue to oppose
it
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Some MSOs pre-empting
FNN’s shopping service

By RICHARD TEDESCO
Saff reporter
Nrw Yoax—By adding mix hours
of home shopping to its daily
schedule Financial News Network
has sparked dissatisfaction among
some multiple system operators
the cable TV service
Some operators, in {act, are pre-
empting the home shopping seg-
ment, which 1s called TelShop
“FNN 13 a fine financial service,”
says Nimrod Kovacs, vice presi-
dent of programing and mar]
for Unuted Cable Television which
18 among the MSOs ref g to

Cable, have equity positions 1n the
latter venture and aren t willing to
carry the nival TelShop service

As Mr Kovacs sums up, “We
do!

n mba:
rs with home shopping ser-
(And) we want to support the
services where we have an equity

t are T8 in
the CVN venture include Tele-
Communications Inc American
Television and Communications
Corp, Damuels & Associates, Rogers
Cablesystems and Warner Cable
Communications.

C ) Cahlevision one of

carry TelShop “but we don t urry
FNN for shopping services.”

Several MSOs affihated with
FNN complain that they weren't
officially notified before the Tel-
Shop home shopping service was
dropped into the midnight-to-6
am tme (ET) slot on the FNN
schedule 1n early August FNN
denies the allegation

TelShop faces competition from
the already estahlisbed Home
Shopping Network and from the
Cable Value Network.

Several MSOs, including Unuted

the bug players not participating in
CVN has also remained cool to

Lize the services.”

Despite the seemuing obstacles to
its plunge into home shopping
FNN executives voice optimism
about TelShop and say they ve
heard no MSO complaints
Amold Rosenthal, FNN s senior
ice president of affiliates and
marketing says the TelShop uni-
verse is big enough to handle the
new home shopping service

“There s enough profit for any-
body to prosper with 10 milhon
homes,” Mr Rosenthal says. “Our

are the big sy
“Mr Roeenthal nya MSOs carry
ing TelShop on at least some of
their systems include Storer Com
munications, Cox Cable, United
Artists Cablevision and Jones In
teruh!e

TelShop
“We re discussing 1t with them .
yn Roben Stengel, C 1's

M , FNN 18 moving even

of p “and
we ve tald them we're not pleased
wnth the way they went about 1t, 1n
changing the programing that
way *

Adds Patrick Mellon, director of
programing for Telecable Corp
“To offer cherry-picked or part-
time services for the subscriber
would confuse them and canmba-

deeper into home shopping The
cable service announced last week
that 1t will seek channel space for a
24-hour TelShop operation and
will deliver it via its own transpon-
der

The six hours of TelShop pro-
graming will continue to run as
scheduled as part of regular FNN l
programing §
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Full Text

Cable Report to the President

By the Cabinet Committee on Cable Communications

Issued Jan 16 1974 Members of Commuttee Clay T Whitchead Director of the Office of Telecommunications Policy chairman
Leonard Garment Herbert G Klein Preswdential Advisers Peter G Peterson Secretary of Commerce
Elliot L Richardson Secretary of Health Educalion & Welfare George Romney Secretary of Housing & Urban Development

OFFICE OF TELECOMMUNICATIONS POLICY

EXECUTIVE OFFICE OF THE PRESIDENT
WASHINGTON, D C 20504

Janvary 14 1974 DIRECTOR

The President
The White House
Washington D C

Dear Mr President

I am pleased 1o submit to you the report of the Cabinet Commitice on Cable Communications As
you requested the Commuttee has developed proposals for a new policy that will allow cable 10
be integrated nto our nation s commumcations media 1n an orderly way that 1s consistent with the
pnnciple of the free flow of information so deeply imbedded 1n our national tradiions

Dunng the Commuttee s deliberaions we heard the views of a wide range of industry groups and
nonprofit and public interest organizations and we also examined the exiensive research on cable
commumicaitons On the basis of the views we heard the research we examined and our own study
and dehiberanons the C has recc ded a comprehensive new national policy for cable
communicauons

Our goal was to insure that cable would develop as a communications medium open and available
to all Amencans free of pnvate or governmental barriers 10 1ts use  Under such a policy we beheve
that cable can be a commumcations medium that allows the great creauvity of the Amencan people
to express stself

Sincerely

Clay T Whichead

Driznibeaed wichowt Charge w sstncribers of Tekevnson Digeu E 1o copees 3250 cach, 10 ar mare 31 30 each
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INTRODUCTION

“The C.

did not

pt to assign a role for cable or choose a place for

uan the future of communications in this country, nor have we treated u as a modern
day Rosetta stone capable of unravelling the complex problems facing this society
We have simply concluded that cable has much to offer, and «r should be given an
opportuntty to prove us worth to the American people in the marketplace of goods
and services and in the marketplace of ideas ’

On June 27 1971 thc Presid d the f
of a Special C ! 10 develop proposals for a preh
sive natronal policy on cable communications In creating the
Communiee the President noted that communications have a
profound 1mpact on the social fabnc of our nation and that
it was ume 10 come to gnps with cable commumcauons n
order to avoid the social economic and regulatory y

to prevent abuse of that pnvate power should be extended
to the programs or other content of cable s channels

The Commutiee has concluded thai programming advern
sing and other information and services on cable channels
can be allowed to develop on 2 free and compentive basts
with no more regulalory power exercised over the content of

that this technological innoration could cause

Early in the course of its work the Commuttee established
an interagency working group which held many formal meet
ings and was in regular contact on an informal basis In addiion
10 the depanments and agencies represented on the Ce

this ¢ ation: d than 15 exercised over the pnnt
or film media Of course some safeguards are needed for cable
as for other media 1o protect individual privacy and prevent
the unwanied intrusion 1nto the home of offensive material

The Commutiee recognized thal many of our policy recom

the working group coordinated its activities with other interested
governmental organizations including the Department of
Justice and the Federal Communications Commission (FCC)

The Commuttee also heard the views of indusiry groups as
well as a wide vaniety of nonprofit and public interest organiza
tions We also examined the many studies reports rescarch
analyses regarding cable that have been prepared by a wide
range of organizations

After reviewing the cument range of views and resecarch
2s well as conducting its own studies the Committee has set
out 1ts conclusions and recommendations on the major policy
tssues regarding cable These recommendations do not represent
a master plan to create 2 fully operable nationwide cable
svstem but rather a broad policy approach for integrating a
new technology into our country s mass communications media

In recommending the polictes and types of regulaton to
govern cable duning the foresecable future we attempted to
forecast only about ten years into the future we were concemned
both lnerally and figurauvely with 1984  Predictron s a
penlous task in the rapidly changing communicauons field
and the chilling vision of 1984 can never be far from any
group studving a new mass communications medium for an
advanced technological society We would nghtly be beld
derelsct 1n our dunies of we took no steps to avoid the clear
present and future dangers of g control of ¢
catwons technology which have been foreshadowed n the liter
ary wmaguation

The Commutice has examined the growth of cable commum
cations and the governmental respomse to it and we have con
cluded that a new policy 15 needed (Chapter 1) Al the hean
of the C s fec d. 15 a proposed policy that
would separate control of the cable medium from control of
the messages on 1t The gaatl of this palicy 15 to assure the
development of cable a3 a communications medium open to
all free of both excessive concentrations of pnvate power and
undue government control (Chapter 11) Our specific recom
mendations (Chapter 1([) flow from this basic policy proposal
theer thrust 1s that neither the local monopoty power of each
cable system nor the government regulatory power necessary

d should not be implemented immediately (Chapter
IV) These policies are best applied (0 an industry that 1s more
developed and mature than today « cabl televiston indusiry
There 1s however 2 need for bruad agreement now on a long
range natonal policy for cable Wuhout such a consensus
1t would be difficult 10 take the steps necessary to move from
curnrent cable policies to the future polictes that we recommend
ly the C has rec ded a transition
period in which a new cable policy would evolve and we
have specified transition policies and procedures to assure that
there would be a reasonably advanced and mature cable indusiry
tn extstence when the long 1erm policies 1ake effect
Finally we have proposed a Federalls supported program
1o demonstrate innovauve public sersice uses of cable
technology and to wdentsfy more precisclv the technical and
lecal safeguards necessary to protect personal pnvacy in the
use of cable (Chapter V) Some of the Commuttee members
however were not i favor of this proposal They expressed
mngivings regarding both the need for such a demonstration
program and the desirability of the Federal Government sup
porting an cndeavor that they felt should best be lefi to private
industry and local governments While thetr concems were
shared 1n varying. degrees by the entire Committee  a majority
of the members concluded that on balance such a program
would be appropnate as long as 1t stressed the preeminent
roles of private tndustry and local povernments and muinimized
ongoing Federal mvolvernent
The report concludes with 4 suminan of the Committee »
major long range policy rec tions and outh the
principal nghls nbll,.mun\ and protebitions created by such
pohicies  as they affcct cable opcrators  cable chunnel usens
existing commumcations tndustnes and sanous levels of govern
ment

The € waamnicr wan ¢ wapencd of Prcr G Pricrvm Sevwetor o C wnacne wte wmcorded
Mawnr H Stw, Ellt L Ruchambum Sexwtans o Hesth Edon sinie o W ctfare Gourge
Ry Secrein of Huwap 3ad Lrian Devrbqencne o Prowdemial af ren Herhen
G Aine Levawd Garmen sl Rohen H Fuh Cla T Wharhead Decoww of e
Oflur ¢ Telecummenctnm Pole  wrved i Churman o the O maticc aad b Office
combucied the Crmamue:  ixfTs wi
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CHAPTER 1

THE DEVELOPMENT OF CABLE COMMUNICATIONS
AND THE NEED FOR A NEW POLICY

‘*Cable offers countless Americans a chance to speak for themselves and among them-
selves tn their own way, and a chance to share wih one another their experences,
thewr opimons, thewr frustrations, and ther hopes '’

There have been many names associated with the subject
matter of tis report — Cable TV CATV broadband disinbu
tion networks coaxial commumcanions and others The names
reflect the multi-channe! distnbution capacity of coaxsal able
technology and the services such technology makes possible
Recognizing that any name chosen will be awkward or incom
plete unnl it finds sts way into gencral usage we have chosen
for our report the most simple and most encompassing 1f not
the most descnptive name  cable

Coaxal cable however 1s only one type of broadband com-
municanons technology Others such as mulu-channel mi
crowave may become available soon whike sull others such
as fiber optics and laser commumcations are further down
the road However the substance of this report 1s apphcnblc
to the electronic distnbution functions of such

The Growth of Cable

The first cable systems were simply community antenna sys
tems (CATV) buili 1n the late 1940 s 10 bnng betier television
recepuion to 1solated communities 1n mountamous parts of Penn
sylvania and Orcgon In these carty CATV systems for a
monthly fec customers homes would be linked by coaxiat
cable 10 2 wll antenna which could recetve signals from televe
sion broadcast stauons

The first cable operators were usuafly local businessmen
who encountered linle regulanon The FCC chose to exercise
no authonty over cable and most state governments took. lnle
nouce of 1 Local g the 1 dunng
cnble » first decade | largely because CATV opcmor; needed
n to usc public property and rights of way o lay

3
rather than to coaxial cable alone We belicve that our policies
are sufficiently broad and flexible to atcommodalc develop-
ments 1n the emerging ons tech The
pollcucs are by design not overly sensitive to the lcchnology
d since the ! for abusive monopoly control

of mulu channe! distribution systems are inherent in the
technologies that we foresee being used for mass communica
nons purposes

Inanempting to create a policy for cable and other multi-chan
nel distnbunon systems the Communee found that several
technical and economic facts provided an indication of the
potennial opportunities and risks presented by thew future
development

Cable has the technical p lwob
medium of abundam capacity with an almost limitless number
of channels capable of camrying virtually any kind of communt
cations ' Cable can distribute tnformation to all houscholds
schools and places of busincss m an arca or 1t can route
1t to specific locations upon electromic request It can offer
2 two-way capability allowing users to signal their wishes back
up the cable and thus select particular programming or other
information  or order goods and services from among those
offered

Economically two facton are relevant First the cost of
providing a cable channel 15 relatively low and s likely to
decrease as improving technology expands the number of usable
channels and lowers the cost of electronic equipment the cus
tomer may us¢ 18 conjunction with cable Thus the cost of
communications capacity 15 likely to be 2 small component
of the overall cost of producing and distributing television pro-
grammung or of many other informauon scrvices that meght
be offered over cable Second the appareni econormues of scale
snvolved as the number of ch Is and
on a cable system mean that in any partular neighborhood
or community only onc cable system s likely to be viable
and efficient, thus cable will be 2 natural monopoly 1n cach
localit

Th:yr:rrmndcr of tus Chapter 1» devoted to a review of
cable development and regulation to the present and an examuna
uon of the need for a new pubiic policy regarding cable com-
munmcations

Ihclr cables The nascent ielevision broadcast industry also
paid hittle attention 1o cable systems aside from vaguely endon
ing them as 3 means of extending and increasing the size of
their viewing audience

Despue the imited number of channels CATYV systems could
tansmit this service spread rapidly throughout many small
towns inthis country in 1952 there were some 70 cable sysiems
with 14 000 customers while 10 years later there were an
extimated 800 systems and 850 000 customers

The decade of the 1960 5 was a pcnod ofcvcngrca(ergro\vlh
for cable New technology
capacity of cable systems to 20 or more channels by the end
of the decade A number of cable systems were not only provid
ng improved reception of nearby broadcast stations but were
also imporung additional broadcast signals via microwave
Links from television stations sn distant ciies Dozens of systems
also began to offer some form of locally onginated program
mung often by transmitting pictures of news service of stock
market ticker tape mach ume and 10n
and local adveruisements

Now cable s no longer simply CATV It 1s no longer
simply a conduit for television distnibution to the home And
1 s no longer a  cotage industry  From s ongins as a
predorminately rurad and small town sndustry cable s now
beginmung to come to some larger cimes lt has grown to an
industry composed of over 3000 systems in 1973 connecting
almost 8 mullion houscholds and continuing to grow at a rate
of more than 1en per cent per year

The atiitudes of the investment community toward cable
have fluctuated widely in recent years Currently cable is facing
2 stow-down tn the rate of flowing to ton
of new systems 1n major cies 1n part due to ught money
markets and tn part (o tnvestor disenchantment In reaction to
over-opumisikc views of cable profiability and growth

The actual prospects for cable growth however have not
fluctuated appreciably In fact esearch and development are
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prexducin, fowcr st distribution methody and cquipsnent for
specstlized home use of cable prosramming and other informu
nom services 1 is reasonable 1o expect that cable « recent growth
wrends will continue or even accelerate

Thus cable 1s on the verge of becoming a new medwin
of communications 1n sts own nght a vehicle for a wde vanety
ol new senvices and big business

Cable Regulation and the Need for a New Policy

The change 1n cahle technology and in the economic and
~ocial imponiance of cable should have been accompanied by
chinges in the public policy that govern uts regulation Yet
the regulators perception of the cable medium has lagged far
behind its evolvine reahin

Federal recultion of cable i presently hased upon the Com
inunicanons Act of 1934 which deabs with technologies that
can accommodate only 3 limtted number of signals Lacking
Congressional guidance and unceriain of its authonty the FCC
a1 first demied that 1t had junsdictior over cable Through the
late 1950 s and early 1960 « the Commission maintained this
posttion but in 1959 and 1966 1t sou ht legistation expressly
confeming such jurdiction During this sume period the Com
mission gradually moved to regulate cable indirectly by exercas
ing 1ts unguestioned authority over the other communscations
services that cable was using The FCC began by placing
restnctions on cable svstens that were served by the microwave
facilittes of telephone companies and other communication
common camiers By 1966 the FCC had asserted broad rerula
tory authonty aver all cable sysiems principally wath respect
to fetransmission of television broadeast si_nals and m effect
froze cable erowth 1n the naton s top 100 television markets
tn 1968 the Supreme Court upheld the FCC s action as

reasonably ancillary 1o the Commission s power to regulate
television broaduasune

The FCC extended us junsdiction over cable in March
1972 whenitissued rules that dealt not only with the

needs g policy dosem d lor o cammunications imedium of abun
dance and diverany

If we do noi create o new public policy for cable it eems
clear that cable will continue to develop and be regulated in
the policy mold created for broadcasting  To some extent this
choice already « being made by the FCC  almost by default
since nesther the Congress nor the Executine Branch has devised
an aliemauve policy In the absence of an aliemauve policy
view cable 1s regarded simply as an extension of and 2 supple
ment to the broadcast tefesiston industn 11y treated as 2
secondary service albent one that could engulfl the pnmary
broadcast service if cable s many channels are used to their
full capacity The perception of cable s mulu channel capacity
s a threat 10 broadcasting could retard cable growth and even
Lenut full use of all s capacity 1n order to protect broadcasting s
financial viability

But cable » not merely an extension of improvement of
broadcast telestvion 1 has the poiential 1o become an important
and enurely new communications medium open and available
to all The Comnuttee has concluded however that cable
may never become whai 1t can become 1f 1 continues 10 be
constrmined by the policy of the Commumcations Act

The Need for Federal Action

The new public policy that i needed for cable communica
tions must be created throu_h a conscious and dehiberate effort
which will anticipate both the nisks and opporiunities of cable
development

We are approaching what has been churacterized as 2 post
wmdusnal  society 1n which knowledge and information will
be major factors in econonuc enterpnse as well as in personal
growth and satnsfaction In the past the expansion and applica
tion of any new technology was ofien encouraged without par
vecular concern for us future impact Manv Amencany have
accepted technological change almost as a good 1n isell While
our enthi for technological change has been almost with

ston of televiston broadcast signals but also governed access
to and use of nonbroadcast cable channels At the sume trme
the FCC estableshed technical standards and divided regulatory
Junsdiction between the Federal and local levels of government
Cable regutanon under the FCC s curment rules 18 discussed
in the Appendix to this report
The legal bawis for the FCC s broademing of sts authorty
over cable bevond retransminsion of broadcast signals was nar
rowly upheld by the Supreme Count 1n June 1972 10 a case
challenging the FCC » authonty to require cable operatons to
ongmate programs  The deciding vote in the 5-4 decision wasy
cast by Chief Justice Burger who stated 1n his concumng opin
100 that
Candor requires acknow ledement  that the Com
Mission s position strains the outer imits of even the
open ended and pen asise Jumdiction that has evolved
by decisions of the Convmission and the couns

The Chief Jusike added
The almost explosive development of CATV sug
gests the need of a comprehensive reexamination of the
statutory scheme s 1t relates to this new development
50 that the hasic policies are consdered by Congress
and not left entirely to the Commission and the courts  ?

Presumably the FCC could continue this process of step-by
step rulemakung for cable under court interpretations of 1ts exist
ing authority but as Chief Justice Burger noted  the junsdiction
of the FCC toregulate cable denves from a very limited founds
tion 10 the Communications Act of 1934 which created the
natonal policy for broadcasting s ine of the public airwaves
That policy was designed for a scarcity of outlets but cable

aut bounds i earhier nmes there was more r00m 10 Compensate
for error  If somehow technolo.y went awry tn one place of
at one ume correctives could be apphied m 3 different place
or ume

But the era of haphazard technological development 1s draw
ingtoaclose We can no longer pennit technological innovation
10 just happen  and then auempt to  regulate away  the
advene effects This ts especially true of 2 communicanions
technology such as cable which involves the delivery and
exchange of knowledge and information Because we have
4 legal and social system that fosiers and ts dependent upon
4 frec flow of infonmation so that a well informed ciizenry
can guide its own destiny the question of the relattonship
between the private communicalions media and the government
15 tn many ways the ulumate isue in a free society If the
achievement of a new relanonship between _overnment and
the private cable medium 1s not anticipated but left to chance
the free flow of diverse infontuation and sdeas that i protecied
by the Constitution could be endangered This v the most
importni rcason for o clear and far wighted policy for cahle
technology on the Federal fevel the ovemdin_ national interest
in freedom of expression

There 1> 4lso another reason less philosophical but very
imporant  Cable 15 not only 4 medium of expression it s
an industry — an employer of labor and capital a producer
ot goods and services and a contrbutor 10 the overall producu
vity of our economy Cable 1s an industry which 1 closely
hinked to several major nauonal industries incloding electronic
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dat processing welephone television and radio broadcasung
the mouion picture and music industnes and communicanions
satellies  Although cach cable system s a local enterpnse
1t distnbutes television stgnals 1n intersiate commerce Because
of these char. s cable req ac tent and coherent
nanonal policy

Recogninion of the need for a nattonal policy however must
not preclude an appreciation of the important and often diverse
local interests wn the development and performance of cable
systems Localism plays as impartant a role in our system
of mass communications as 1t does tn our system of government
Cable can fulfilt its promuse of providing a medwm for a mul
tnude of divense voices serving both local and national purposes
only as long as state and local governments are given 2 substan
tia! rolc 1n determining the policies for cable communtcations
services

The Nature of the Choice to be Made

Having concluded that a new policy 1s needed for cable
commumications we felt 1 imporuant to clanfy the 1ssues that
underlie the policy choice to be made

Many questions have been raised conceming the ulumate
impiscations of cable for sockety Wil people use all the services
that full development of cable promises® Will they be able
10 ahsorb all the information cable can place at therr fingertups
or wilt it resultin  snformauon overload and lead to increased
confusion tnstead of increased knowledge? Will muliplytng
the choices available to us enhance the differences among us
and result 1n socal and political fragmentation”? Will there be
a (racuonalizaion of audiences because of cable. and if
so what will be s effects on social stability and on the economic
viabiluy of the broadcasung and cable indusines” Will there
be a lass of the sense of community and nationhood that has
been enhanced by television broadcasting? Wall there be an
abenation of group from group segion from region an unravel
ling of the social fabne and the development of a parochial
outlook to replace a natonal and sntemational outlook? Will
aPresident be abletoc d all the major tele ch 1
10 make an address 1o the nanon” If not how will this affect
the pohitical and govemmental processes”

Every new medium of communications has posed similar
questions and we have no way of providing deflinitive answens
1o such questions 1n advance We are ceriain however that
the response to the challenges posed by new commumications
technologies must not be 10 sufle their growth becawse of fears
about their effect A democratic socrety must have fath in
the good sense and resthence of ity ciizens and Institutions
in dealing with advancing technology The extent to which
we gs individuals and as a society are able to benefit from
the development of cable communications depends upon the
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wisdom and ingenuity displaved by private cittzens pnvate
ndustry and govemmental agencies

We believe that cable development has the potential of creat
ing an electronsc medium of communications more diverse
more pluralisic and more open more like the pnnt and film
media than our present broadcast sysiem [t could provide
minority groups ethnic groups the aged the young or people
living 1n the same neighborhood an opportunity to express
and to sec cxpressed their own views Yet 1t would also enable
all of these groups to be exposed o the views of others free
of the homogeneuy which ch 120 porary televi
510N programming

Cable offers countless Americans a chance 10 speak for them
selves and among themselves 1n their own way and a chance
to share with one another their expeniences their opinions
their frustrations and their hopes Rather than increase the
alienation of individual from individual and group from group
cable could combine the shared expenience of national iclevision
with a 1ype of acuve parucipation 1n the poliical and social
process that was common sn the days before urbanization eroded
the opp y for p I 1n events that affected
the community

It 15 hazardous to attempt to predict cable s place in the
future of communications Even more than many other new
technologses cable has a host of zealous proponents who wax
enthusiastic about a future n which cable will serve as an
clecironic gemie ready to provide a nch vanely of services
tomankind Others are doom sayers who see cable as the tnsiru
ment that will lead us inevitably into 1984 serving as the
final exiension of the industrial revolution which will make
us the staves of technology leading lives devord of frecdom
or pnivacy

Sull others see cable as having almost no impact They
predict it will struggle along as 3 minor supplement to broadcast
television and will be shom of all is glamour as soon as another
new lechnology captures the tmaginanon of a fickle consi
tuency of academics technocrals newspaper feature wniters
and assorted futunsts

The Commitiee did not attempt 10 assign a role for cable
or choose a place for 1t in the future of commumcations tn
this country nor have we treated it as a modern day Rosetta
stone capable of unravelling the complex problerms acing this
socikty We have simply concluded that cable has much 10
offer and 1 should be given an opponiunity 10 prove s worth
1o the Amencan people i1 the marketplace of goods and services
and in the marketplace of 1deas The proper role of govemment
policy 1s 1o adopt consciously and deliberately 2 policy which
insures that access 1o and use of cable s channel capaciy are
not constrained by any one force whether it be the cable syuem
operator s power over his ch Is or g 33
10 deal with that power
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CHAPTER 11

CABLE A MEDIUM OF COMMUNICATIONS
AVAILABLE TO ALL

dar,

‘‘At the heart of the C

5 rec 15 a proposed policy that would

separate control of the cable medium from control messages onu The goal of this policy
15 fo assure the development of cable as a communications medium open o all, free of
both excessive concentrations of private power and undue government control **

If cable 15 10 become a construcuve force tn our national
Iife 1t must be open 1o all Amencans There must be relatively
easy accesy al one end of the cable for those who wish 10
promote their ideas state their views or sell therr goods and
services and at the other end  the consumer must have a mean
ingful freedom of chaice 1o select from among 4 diverse range
of c:blc programmung and services This unfeticred flow of
wformation 1s central to frecdom of speech and frwdom of

cast media and creates the consiant danger of unwarranted
govemmental tnfluence or contro! over what people see and
hear on television broadcast programming

The Separations Policy

The Commutice has chosen the second alternative — a policy
Iunmm: the extent of private power rather than asserting
led

the press which have been correcily descnbed as the fs

regulatory conirol over the use of that power We

upon which all of our other nghts depend These fr
are no less essenual in the davs of cable than in the days
of soapboxes and pamphlets

Our nation s theory of democratic government s based on
the principle that the power to make decisions affecting the
flow of information 1o and trom the individual must be dispered
50 that irresponsible 1nequnable or simply bad decisions wiil
not have a penasive ureversible effect kn view of this pnn
ciple both governmental power and excessive concentrations
of pnivaie economic power over the flow of information have
been viewed as immical 1o the achievement of a free and open
society The long standing and deeply felt opposition to con
centrated privaile power orer the media stems not simply from
a belief that such power inevatably must be anutheucal to dus
central pnnciple of our Govemment Although this reason con
unues to be valid traditionally the excessive concentration of
praate power alvo has been opposed because it has often been
used as the pretext for Goremment s own intrusive entry inio
the commumications media Given the technological and
economic imperatives of cable excessve concentrations of both
pnvate power and govemment power threaten the unfettered
flow of divere information and deas n the cable medium

The private power of the cable system operator 1s potentially
great because of the local monopoly charactenistics of cable
Unless resirained in some manner the system operator could
contro} all of the channels on his cable system which could
constituie the bulk of the channels of electronic communications
1 a particular locale There are two wuys (o restrain this power
One 13 3 dewnled governmental prescnption of the affirmative
obliganons of the cable operator requinng, him to use his power
in socially desirable ways The second alternative 18 to hmit
the number of channels over which the cable operator has control
of program content and to require that the bulk of channels
be leased 10 others Bv the fint aliemanve the Govenment
would seel 1o regulate the use of pnvate power by the second
0 would seek 1o limit its evens

The finst aliemative was chosen for broadcasting — a policy
prescribing the use of private power Under thrs approach
the FCC enforces affimanve programming obligations upon
the broadcaster to regulaie exercise of his power over program
content While 1t 1s difficult to take issue with many of the
goals underiving such goremment imposed program require
ments they result in a regulatory framework 1n which the
Government has the pow:r 10 ovensee the content of a medium
of ¢ The existence of the power
affects the n:huonsh:p bclween the Government and the broad

rec d ad of 2 policy that would separate the owner
ship and comrol of cable distnbunion facilities or the means
of commumications from the ownership and control of the
progr g or other inf services carned on the cable
channels By separatng the distributson function in cable  which
1s 2 natural monopoly from the programmung functions which
can be highly compeutive the dangers of govemmental tntru
ston and influence in programming can be avoided while the
wide vaniety of compettors vying for the public s attention
can be expecied to produce a divenity of programming

This policy would creaie an essenually neutral distribution
medium and require control of the medium to be separated
from control of the messages on it The effects of private
economic power on the means of distnbution would cease to
be a danger 10 the free flow of informatton and there would
be kitle need for the connnued spplication or threatened
apphcation of Government power The cable system operator
would be obhiged to deliver the messages of channel usen
with as hitile regard to content as the Postal Service has for
the content of the pnnt media Ideas would have to win their
influence 1n the marketplace rather than requining exposure
through the regulatory process

To place the separations policy 1n perspective st s tmportant
to understand the functions of the masvs media and the present
cxtent of Government regulation of the various mass media

The Functions of the Mass Media

Three baste hinds of functions are involved in the mass
media (1) the creation or compihing, of information or entertain
ment (2) the selection or editing of thrs infonnation and (3)
the transmisvon or distnbution of the information to the public *

The ownen of the vanous mass medis differ markedly in
the nuture and extent of their involvement 1n each of these
three functions The information and entertinment that appears
n newspapens for example s wnitten pnmanly by reporters
and wniters who are employees of the newspaper and thes
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materal ty selected and edited by other employces The news-
paper 1 orlcn pnnlad on the Paper § own pressey and usually
the area in the $
own tucks It ulumalely reaches the reading public lhmugh
independent newsstands and retarl stores or through delivery
services which may be owned by the newspaper In magazine
and book publishing there 15 less of this  verucal integranion *
of the media functions than tn newspaper publishing A book
publishing company 15 often no more than a suite of oﬂ'mcs
from which rep ves of the publish
manuscnpts from wniters and then contract with | pnmmg com-
panies to prant them The books are shipped through the m:lls
and vanous express companies o 2 wide range of wnd.

be shown n a theater could result in cnmunal penatnes if bvmd
cast on television o

Government Regulation
Un:que to the Broadcast Medin
The broadeast industry in common with all the other mass
media 15 subject 10 G himits on 1ts power
and the exercise of Government  police power -type regula
tion of its information content and 1ts transmission function
It 1s only 1n one significan: respect that Govemment regulabon
of broadcasting 15 vastly different from the laissez faire
approach that the First Amendment requires for the other media

retailers who sell the bog:snlo the reading publc While many
magaunes employ their own wniers they ofien contract out
most of the funchions 1nvolved 1n producing and distribuung
magazines In television broadcasting the essential functions
of sclection and transmission are by law performed by the
same entity the television station and the station employees
may create the programrmming as well

Government Regulation Common to All the Media

Despite the differences among the vanous mass media
Govemment control or regulation of media power 1s ¢ many
respects  reasonably uniform

To the extent that private power over a medium of mass
commumcations takes the form of economic conro! Govern
ment regula.uon 15 very lutie dlffcn:m from 1ts regulation of
any other b For ple the laws apply to
the media 1o prevent excessive concentration of economic or
market power just as they apply to the production and distnbu
von of other goods and services Indeed 10 the exient that

such faws and regut prevent the of signif
private power over the d of ddeas e
and enter G d limits on the growth

and exercise of private economic power also foster competition
1 the marketplace of Weas

The meda h because they are the
media of expression have another type of power that anses
simply through the force o attractiveness of the Wdeas infor
mation of entertainment provided 1t 15 here that Govemment
power 1s and must be stnctly constrained fest 1t stifle the
opportunitics for the easy access and divenaty of chosce that
the Govemment 11 a frec society 1s supposed to foster Govern
ment attlempts to limit or suppress the flow of information
have been regarded as parucularly permicrous and are expliculy
prohibited under the First Amendment s injunction that

Congreys shall make no law abrdging the freedom of
speech or of the press

But even within the framework provided by the decply rooted
legal and philosophical pnnciples embodied within the First
Amendment the excrcise of Government regulation of the
media goes beyond the regulation of the meda s economic
power Govemment especually state and local govemments
in the exercise of thewr police powers protects the individual 3
nght to be free of unwarranted and unwanted intrusions There
fore the application of cenain laws regarding obscenity  por
nography pnvacy lLibel slander cnminal mcitement and the
like are deemed by the Supreme Coun to be consistent with
the Fint Amendment Similarly Govemnment properly may

of exp
In broadcasting Government power s used 1o shape and
direct the content of yrogrammmg toward various socal ends
by requinng or ind of vanous
types of informanion and p(ogrzmmmg n 1 the name of the public
interest Such aspects of as the
ment of certain types of programs by mcans of the license
rencwal process the concept of broadcaster responsibility for
all informanon disserminated oves the airwaves the equal ime
for poliucal candid and the Faimess Doctnne
raquvnng balance 1n the discussion of public 1ssues have
parts in the broadcast media No Govemment
lgcncy drects a documeniary film producer 10 present all sides
of a controversial issue or a magazine publisher to devote
equal space 1o all candidates for an elecuve office or a
newspaper to devote some of its space 1o children s features
or stones about minonty group problems
It 15 only 1n the broadcast media that the Fint Amendment
has been preted to permit gover | effors to foster
the expression of certain ideas or information by intruding upon
the creation selection and ediuing funcuons of the privaie
media owners Why this difference? The answer (ums upon
the umque power of the broadcaster in the marketplace of ideas
The dominant charactenstic of the broadcast media espe
cially television has been the scarcity of usable frequencies
orchannefs This scarcity has facifitated an economic concentra
tion in the broadcast industry that because of the govemmental
role 1n asugning frequencies for use by the industry s in
effect a Governmeni-conferred monopoly of broadcast outlets
In confeming this benefit upon broadcasters the Congress has
also decreed that broadcastens by law may control and must
exercise responsibility for both the transnussion and the pro
grammung funcuons of thewr statons This combination of
vertical integranon  of the media functions and the scarcity
of outlets gives television broadcasiers great power over the
flow of entertainmens and 1deas To offset such power there
was an ineviable expansion of Government regulalory power
over the broadcast media and o 15 pot surpnising that this
regulation of the medium has camed over into regulation of
the broadcaster s programming
As a practical matter to regulate the means of com
munication apart from the programming when the two are
controlied by the same entity requires powens of disciphine
dlslmulon and n:slmnl by Government that are perhaps unat
The tends 10 become an
end tn itselfl rather than a means of lchxcvmg constitutional
gaals for the free flow of information Govemment 1s dnven
to consider the pracucal effects of its regulation in tenm of
the effects on program content What information and which

regulate to some extent which means of may
be used to disscminate which lypes of information Because
of the need (o strike 2 1} among p

kens should be given preferential access and in the final
mlysas what should the American publc see and hear? These

[: 1 nghis md di each means of com

bl n defi the nature
and the penmsslble scope ol't}us type of Govenment regulaton
For example certain materials cannot be sent through the mai)
though they can be sold on newsstands and a film thal could
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questions inevitabl arise not only when the Government
chooses to conirol infonnateton through prior censorship but
Also when it scehs 10 require the presentatson of centan types
of infonnanion through affirmative programming requirements

The end resutt of the fundamenial policy choices made for

ment use other rules apply the Famess Doctnne the equal
hime requirements und other aspects of  public interest  pro

ram regul to programs ong d by the cable operator
If broadcast history 1s any guide dhts program regulation will
expand untif access to cable 1s curcumscnbed by Government
regul,

broadcasune 1y that 11 s not 2 d of ¢
open and available to all The originators and producen of
programmung  adverusers and individual ciizens can gain
sccess to the only through the broad indusiry or
through a reeulatory process that uses Government power to
require the broadcasting of cenain types of material There
s a very real danger that access to cable will be similarly
constrained unless an appropnate policy 1s chosen

The Print Media as a Model for Cable

Cables multi channel technology together with the
economyc unperatives of a medium that 13 a natural monopoly
could iead to an even greater concentration of power than existsy
1n broadcast television When a single cable operator has the

wer 1o contro! the programming and information content
of all the channels on his system his monopoly power over
the cable medium of expression 1s nearly absolute Therefore
detailed and prescnptise regulanon by Government 15 well on
nts way Federal rules already require the dedicauon of cenain
channels on cable sysiems for such purposes as local govem

The only way to avoid the broadcast regulatory model and
atlow cable 1o develop as a medium of communications open
and avarlable wn a manner simifar to the pnnt or film media
15 to preclude the vertical sntegration of the programming and
dntnbution functions 1n cable In this way the cable operator s
distributton monopoly would not produce any concentration
of power over free expression 1n the use of cable channels
and would offer no pretext for Government control of pro
gramming or other information distnbuted by cable

Thus the separations policy would limu both private control
over cable channely and the Govemment regulation intended
10 of fset that control Under the separations policy cable may
be able to of fer Amencans the opportunity diversity and nch
ness that charactenze the print and film media 1n dus country
Cable would offer unfettered access for those who wish ro
vty channels 10 promote their 1deas  state their views or
sell their goods and services and the cable customer would
have the frecdom 1o piek and choose from among a diverse
range of entertainment information and services
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CHAPTER I11
LONG-RANGE POLICY RECOMMENDATIONS

‘“We must guard

t allowing r

gul of the ¢

ations media 1o b

an end in uself rather than a means of achieving the free flow of information and
. the free expression of ideas that are so vual to a democratic socrety *’

This Chapuer sets forth the C s policy rec d.
tions for a developed cable industry Discussion of the recom
mendsuons s in hree parts

— an industry structure for the 1980 s and beyond

— an msututional and junsdictional framework for cable

regulation and

— the relationship between the consumer and the cable

As stated in Chapter §l the Commuttee attempted to anticipate
and dea) with the adverse effects of concentrated power in a
vertically integrated cable industry We recognize however
that full implementation of the policy 1s not appropriate for the
developing cable tndusiry of mda) and therefore 1n Chaper
IV the Ci penod duning which
the full policy g

J ‘vwouldbe 1

Industry Structure Distribution

Recommendanon 1 Control of cable distribunon
facthiies should be separated from control of program
nung and other services provided over the channels on
those diinbution facilmes

Under this recommendation the pnncipal busincss of the
cable operaton' would be to lease their channels or sefl ime
on those channels to individuals or organizations that wish
to offer programs or other services to the public * The cable
operator would be precluded from having any financial interest
i or relationship with those leasing channels or time on s
cable system This would preclude common holdings i stock
or other secuniies foan arrangements or any other tntesest
1n the channel user » enterpnse 2 If the cable system operator
were 10 have such an interest in a channel user he would
have an economic incentive 10 fuvor the user in which he had
a financial inerest

Simply requiring the system operator to treat all channel
users on a non-discnminatory basis without prohibiting tam
from having an economuc nterest in a user would not be
adequate to prevent anu competttive behavior The cable
operator could for example charge aruficially high but sull

non discnminatory  rates 10 users of his channels and use
the excess profits from his system ownership acuvities o sub-
sidize his programmung affiliate  This cross subsidization
would pluce the other channel usens at a severe competitive
disadvaniage Morcover requinng  arms length  transactions
between companies in the same corporate structure and prohuibit
g cross subsidization presen severe enforcement problems
Such problems typically lead federal or staie enforcement
agencies 10 impose rate-of retun public utlity type regulanon
tn an effont 10 control cross subsidization and other anu-com
petitive abusey

The Commuttee believes st 1s better to bhish pol at

supply services should be the only form of cable
nciwork operation that should be prohibited

[t 13 likely that landline terrestnal microwave communica
tions satellite systems or other means will be used to intercon
nect cable systems on an ad hoc or long term basis to creste
vanious national or regional networks for program distribution
Therefore the Commutice considered whether implementation
of the separations pnnciple must be exiended beyond the local
cable system 1self 10 prevent the advene effects of regionat
or nanonal cable monopolies

There are four functional entities that must be taken wto
account when applying the separations policy to such neiwork
operations (1) the cable system operator (2) the program
retaller who uses channels on local cable sysiems 1o offer
programs to the subscnbers (3) the program supphier or pro
ducer who provides programs t0 the retailer and (4) the inter
connection facility operator  who provides 1ntersysiem trans
mission capacity to connect one of more channels on several

, cable systems Nawnlly there may be overlaps among these

enuties The cable system operator may be 3 mutuple sysiem
operator who offers channels for lease on his many systems
to a single program retailer Morcover there will be mnstances
in which the program rctaiter and the program supplier are
onc and the same

in one form of networking the program retarler would lease
channels or buy ume on a number of local cable systems
and on interconnection faciliies 1n order 1o reach a large
number of geographically dispersed viewens This type of net
working would pose no threat to the public :nteredt unless
a single program retailer controlled a major poruon of the avail
able local cable sy»l:m or interconnection capacily or entered
nto ante with the op > of these
facilimes Such un;uncc; of abuse can and <hould be deaht
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the outset that deal with the causes of such sdvene cffects
than to create the incentives for abuse and invite detasled
Government regulation to deal with the eflects

Recommendatton 2 Common ownership or control of
cable systems interconnection facilites and program
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with under the antitcust law s and there 15 no reason to prohibit
neiworbing of this type

A second form of networlung would involve the common
ownership or control of local cable systems and interconnection
facilines by a single muluple system operator This too would
pose no competitive threat to programming competition  as
fong as there 1s non discnminatory access to cable ch 1
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multple system ownership would remain and should be deatt
with by ngorous enforcement of the anntrust laws However
such enforcement should be tempered by the uvsual infant
industry  constderations that have genenally been found o be
1n the public interest with respect to developing new industnes

As a final matter affecung ownership of cable sysiems the

and competitive availabiluy of interconnes wn faciliies

The only form of networhing that necessanuy raises concerns
sufficient to warrant its prohibiion 1s the common ownership
or control of cable systems interconnection facthnes and pro
gram supply services In these circumstances program retailers
who are the pivotal point in the competitive supply of services
to the viewers would be caught in such a cable network s
vise maksng rezlistic competition impossible

The common ownership of any other combination of func
tions except cable ownership and program retatling requires
no specis) prohibition Apphication of the anutrust laws should
be sufficient to police possible abuses ansing from other forms
of joint ownenhip

Recommendation 3 There should be no restrictions on
either cross media ownership or muluple ownership of
cable systems

We recognize the potential dangens in allowing newspaper
publishers or broadcasters to own cable facilties Common
ownenhip of media that are nomin2lly competitive in the same
markets may hmit the range of i1deas discussed and reduce
the competiion for adverising sevenues and 1n some cascs
for audiences

However in the long run cable development could signifi
cantly alter the compentive relationships among the broadcast
and pnnt media and the cable industry 1t would not constitute
economic protectiomism {0 give some consideration to those
industnes especially television broadcasung  that would bear
the brunt of technological innovauon and compeution from
2 successful cable industn  Broadcasters and publishers should
have an opportumity 1o own or invest in cable systems 1n the
commumities they serve without being required to divest the 1
selves of thewr present media holdings 1n those marke »
Although broadcast stations would thus be allowed 10 a hmaited
exient 10 engage in both program ongination and cable operation
in the same community they would still be bound by all the
restricions on program control placed on cable operatons *
There would of course be no prohibiion against broadcastens
or newspaper publishers owning cable systems outside the mar
Lets they already serve with these other media outlets

11 1s reasonable 10 expect that most broadcasters and pud
lishers would prefer 10 offer programming on cable ch '

C dered the appropniateness of mumcipal own
ership We concluded that while there was no need to prohibit
such ownership by law 1t would be unwise for municipalities
10 function as cable operators For the foresecable future cable
sysicm ownership will be a caputal intensive enterpnse that
may well be subject torapid iechnological change and associated
financial nsks As long as pnvaie entreprencurs are willing
to do so it ts almost certainly an unsound atlocation of tax
dollars for mumcipalities to underwrite such ventures
Moreover with a financial interest in the enuty being regulated
1t would be nappropnate for a local authonty to function simul
| ly as the 1 and of the cable sysiem

Rec de 4 Teleph camen should
not control or operate cable sysiems in the same areas
in which they provide common camer services

Cable systems share some of the characienstics of existing
common camer telephone systems Both provide direct elec
tronic connections between the subscnber and 2 central office
thus both are capabie of identifying and serving individual
cusiomer needs  Although most existing cable systenws provide
only one way disinbx of cor ! ielevision prog
ming the systems could also provide subscnibers with a capabil
1y for signaling back up the cable to order particular program
mung or other information services

Stmilarly 1elephone networks iniended to carry  two way
switched voice communications  have the potential to carry
other one way and two way information services although they
cannot provide television or certain data services with present
voice communicanons technology

Unless limited n some way widespread expansion by tele
phonc companties into the cable business could sufle the
develop of c cablec auons service The
local teleph franchise arrang and nghts
of way their established marketing and operating organiza
tions and the opportunihies they have for cross subsidization
from exisling monopoly services could work to obstruct cable
development  as could the heavy czplul needs of telephone
companies to extend and impi hone service M
the size vertical sniegration and lung distance interconnection
role of the natonwide Bell System if extended to cable com
munications could make 1t very difficult to maintain any realis

that they lease rather than 1o own cable systems and that should
be allowed On batance the separations policy wath ts assur
ance of access by all channe! users considerably lessens any
potential harm which mas anise from the cro.s media ownership
of cable systems Therefore no special restnctions on such
cross-ownenhip appear to be necessary  Excessive concentra
tions of cross media ownership would however be prohibited
by normal operation of the antitrust laws a3 would excessive
concentration of control over broadcast newspaper cable chan
nel content

The C also ¢ dered the question of limuts on
the number of cable svsiems any one firm may control or
the number of customers itmay serve The present uend towards
increased conc of h y le system
owners would present senous problems f cable operators
were aflowed to control the use or content on all or most of
therr channels  Although the separations policy would signifi
cantly lessen lhO)l: dang:n some anti-competitive dangen and
the nsk of technolog d by large scale

al atag p

tic an

Tuded theref:

The C has ¢ that the present
FCC rule which prohib I c from owning
orcontroliing c.ub(c sy)l:ms wuhm their l:lephonc service areas
should be d Tel comp: should however
be allowed 10 continue to offer cable syslem operaton transmas
sion factliies for local distnbution under the type of lease
bach  arrangement that 15 currently 1n use > Moreover the
camien should provide cable operators wth nondiscriminatory
access to the camiens poles conduits and other nights of way

While telephone companies should be precluded from control
of cable systems they should be allowed to compete with
cable systems 1n offenng communications capacity for such

Thear puation would be lisle deTerem frum the coble uperaion s ho wm prrmencd W ongrame
o comeal rogrummny ow oae or 1w Chsamrh Howtoer the 16k reon brosd ac  over
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services Afier the cable industry 15 fully developed there are
fikely to be a range of communications and information services
that could use esther cabie or telephone systems It will there
fore be tmponant for cable franchising authorities and uulity
commissions to make cerain that the cable system with 1
loc:l monopoly of broadband dmnbunon facihties and the

pany with 1ts ly over switched public
lcl:phonc service can compete fairly with each other and with
others  without cross subsidizauon or other anhcompetstive
pracuices

Industry Structure Programnung

Rec de 5 The develop of new p

ming and other infonmation services that can be offered
over cable should not be impeded by government
established bamers 1o the consumens  opportunity 1o pur
chase those services

At present the range of information and entertainment avail
able in television 1s quite imited In many 1nstances the viewer
in prime nme may choose from among only three neiworh
programs one educanional television program  and perhaps one
more program which may well be a network rerun offered
by a local stairon not affiliated with a network Because most
of these programs are designed (o attract as large an audience
as possible they are often geared to the lowest common
denominator of viewers interest ® There are few opportuniuies
for the viewer 1o see programs of specal snterest or emphasis
even though that special  interest may appeal to mullions

be able to purchase more of this type of emtertamment pro
gramnung over cable than they could otherwise afford

Another frequently voiced concern s that some of the pro-
grams presently supporied by adveriisers may be withdrawn from

free  television to be sold instead directly to viewers The
FCC now has rules forbidding direct sale to viewers of cerain
types of sports programsy feature films and other ententainment
programmung to prevent this program  siphoning  Of course
viewers already pay indirectly for sdveruser supporied televs
sion since the costs of adverusing are reflecied in the products
they purchase Nevertheless f programs once financed by
advertisers must in the future be pad for directly by viewen
there will be a measure of disconient which makes the 1ssue
both emonionally and pohiscally charged

Television broadcasters have already sounded the alarm in
the press and in the Congress arguing that program siphoning
by pay cable will exaccrbate the audience fractionizaton that
they expect cable s abundance of channels 10 produce even
without such programming They maintain thai cable s compett
tion for the viewing audience will dimimish the fotal adserising
revenues now flowing to broadcast television and sharply reduce
the profitability of their business They claim that their profits
are used to underwnite news and public affairs programs and
to produce costly high quality entenainment programs all of
which would be sharply cut back tn response 1o cable s compett
uon for programs and audience

This hine of argument assumes that news and public affairs
programs as well as high quality entertainment programs can
not be self sustaining through adveruser support or a combina
ton of adveruser and subscriber suppont This assumption sy

ble There s no doubt that the netwarks and indrvidual

of people over the coune of a week or a month M,
the limited number of broadcast ielevision outlets reduces telev
ston s utility to adverusens who wish to reach only a parucular
segment of the mass audience The high cost of the relauvely
scarce TV broadcast advenising time makes 1 uncconomic
for such adverusers 10 purchase commercial hme

With cable the quahity and divenity of adveruser supponed
programming can be eapecied to be greater than it 1s now
with television broadcastuing Cable s 1acger number of channels
means adveriising time will not be as costly as it 15 in television
broadcasung and this alone could attract more advertisens
Advertisens could als0 avoid the need to pay for exposure to
audiences they have no tnterest 1n reaching and could suppon
on a regular basis new types of programs appealing to hmited
audiences

While increasing the overall magnuitude of adveriiser support
of cable programmung 1s imporant to both the viewen and
the advensens full opponunity for the viewer 10 cxpress the
intensity of his program preferences and 1o satisfy those prefer
ences can be assured only if the consumer also 1s able to
make direct payments for television programming as he does
for magazines books and records

The Commutiee recognizes that there are some vahid concerns
regarding the growth of subscnber supported programming or

pay TV It s argued that some people may not be able
10 afford to purchase information or entertainment 1n the quan
uty they may desire This s true just as 1t 1s true that some
people cannot now afford 10 buy as many books magazines
newspapers  or fecords as they might like But the creaton
of programs and other information services should not be pro-
hibited from selling to anyone but broadcasien and adverusen
to do 0 would deny 1o the public many services and benefits
obtainable 1n no other way Especially in the constitutionally
protected medaa the problem of poverty should not be dealt
with by governmental restnctions of the range of choices open
10 consumers Moreover from the standpoint of the poor pay
cable may be regarded realisticatly not as a more expensive
form of telewision but as a cheaper form of motion picture
theater sports arena or concert stage enterainment They may
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television stations perform a valuable public service tn their
information programs 1f 1t ts true that no other entily 1s capable
of maiching the broadcast networks scale of national and wter
national news coverage there will continue to be adveruser
and subscnber dollan available to support the networks news
and documentanes At the same tme cable s abundance of
channels and lower programming costs appear likely to lead
to the emergence of additional news and public affairn program
men offering speciahized or 1n depth analysis to supplemen
the general coverage

More gencrally therc can be 2 mixed system of adverser
and subscriber suppont for television programs the two means
of suppon can coextst in the electronic media as they do n
newspapen magazines and othes print media

We anucipate that the broadcast medis will conuiaue to find
adveriisers who wish to reach the largest possible audience
and are willing (o conunue (0 suppont the present kinds of
mass appeal programming Al the same time some national
and local adverisen also will be atiracted 1o the relatively
smaller 2udiences that could be reached by spomoring programs
that appeal directly to those audiences Cable would thus pro
vide a wider choice of advertiser supportfed programs than now
exisls Moreover other adverisers who wish to reach aude
ences with special interests but cannot afford the hich cost
of broadcasting » limited advertining time can be expected
to underwnte free  programs on cable

By definition most of the ume most of the viewers will
be watching general appeal entertainment programs This type
of programming will continue to dtiract sufficient adveruser
support and people will pay only 10 ~ee those programs that
do not attract such suppont Therefore 1t 1y likely that most
of the cable channels used for subsenber supporied progam
ming will be devoted to special interest programs not available
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onadseri o1 supporied broadcast or cable channels or to repeat
ing mas appeal proccams at off hours  This conclusion 1s
imporiant not oniv for s imphcauons of expanded consumer
choice but also for its promise of addiional sources of revenue
for the performing ans public and private education and for
the television program production industry

If the pertormine ans are 1o reinain a vatal pan of our natronal
life thes must be able 10 tap substantial new sources of funding
The expanded electronic box office provided by subscriber
supported cable could be 2 major vource of assistance Pubhic
and prnate educational nstitutions could alvo derive additional
revenucs by offering vocational education  continuing and
specialized education and university €xtension Cournes over
cable swstems Furthenmore the television program and motion
picture production industnies could be revitahized by subscniber
supported cable

However there mav be a need 10 preclude the possibility
that one type of maw audience appeal programming might
sheft to pav television It there were no restraints some popular
professional sports programs nusht be siphoned  from
adverinser supported television In view of the congressional
exemption of the prolessional sports leagzues from the antitrust
laws and the recent leaisiation baming the  Iree  televiuon
blackout of sold out hoine games spors programming stands
on a different footing trom all other entertanment programming
on adveruser supporied televivon Given the unique nexus
between suih prosrams and congressional polictes the Com
muitce recommends that the FCC continue 1o apply some antt
siphonine resincnions concemang professional sports programs
until the Con.ress detemunes that they are no longer appro
pruate

Howeer there s noneed in the fong run for such restrictions
on other forms of ententatnment programming. The anticipated
competition and flexibility 1n cable programming will make
unnecessan and inappropriate any sweeping Government
restrictions on the public s right to purchase a wide variety
of information and entertainment services and on the
origanator « right to sell such services

Recommendanion 6 The programming information or
other services provided over csble should not be subject
to adininistrative regulation of content nor should the
prices of such servaces be regulated by any gover t
authority

Admintstrative regulanion of broadcast programs has been
sanctioned by the Supreme Court on the grounds that it asststs
in achsevement of First Amendment goals under conditions
of verucal inteeration and a scarcity of broadcast frequencies
But with no use of the public arrwaves with a large number
of chunnels and with impl of the policy
there ts no need toresort to governmentally tmposed approxima
tions tn the cable medium Under such conditions use of the
Fatmess Doctrine  the equal ume rule and other forms of
program content control to regulate what the audience can or
must see and hear would simply be an end n nsell — an
unconscionable choice for a free soctety

The absence of administrative regulation of the content of
cable communications however nced not and should not
remove local state and Federal sanctions on pornography
libel criminal incitement and the like Indeed the Commutiee
believes that add 1 safe rds may be necessary The
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provide a better example than the brasdeast laws of the 1ype
of addiional safevuards that may be needed

We recommend that the law provide safeguards to allow
for selective control over reception of progrumis and other com
munications that are nol desired by the recipient enabling the
individual to enforce his own standards of obncenity or violence
without the need for extensive pnor restramnt Such saleguards
could include \anctions against the distribution of certain mater
1al 10 cable customers who have indicated they do not wish
toreceive it and requirements that the nature of certain programs
be clearly identified 50 that the subncriber can dexide whether
to accept them

Cabl: technology permuts individual choice in filtienng out

ed ¢ 4fions through crambhing codes  locked

ch:mnels and other devicex Once such pro(ccuvc mechanisms
are 1n place move latitude could be allowed in programs pre
sented over the cable medium than over the broadcast medium

{n addition to precluding adi tratn e | of progi
content on cable channels the Conmmttee rtcnmmcnd\ that
there be no reeulanon by uny governmental authonty of the
prices char_ed 10 subsenbers for intarmaton  pro.ramming
ind other services by channel usen As dincussed above prova
ston of pro_rammin. and infonnation ervices should be 2
hi hly compentive activitn: There should be no need for any
governmental authority to regulate the prices of such services
Morecove Governmeat regulation of such prices inevitably
would lead 10 rezulation of program and information content
since rate regulaton would ulumatelh have 2 hearin. on the
nature quantity Jnd quality ot the sorvices bemne sold For
sunilar reasons there should be no requirements that cenain
programs or tnformation services be provided free of charge
bv channel users or cable operaton

Recommendanon 7 Incentives 10 create programming
for cable should be fostered by full applicabilits of the
copyright laws o cable channel users

There will be a steady supply of prosramming for presenta
tion on cable channels only of there i~ a full range of financial
ncentives for the creators of programn  Both equity and the
ncentives necessary for the free and competitive supply of
proprams requere a systemn in which pro_rain retailens vsne
cable channels negotiate and pay for the nght to use programs
and other copynighted information Individual or industry wide
nerotianions for a license or nght to use copynighied matenat
are the rule in all the other media and should be the rule in
the cable industry

As a matter of communications policy  rather than copynght
policy the program retarler who distributes television broadeast
signals 1n addition to those provided by the cable operator
should be subpect to full copynight hiahilis for such retransmes
stons However given the reavonable expectations created by
current regulatory policy the cable operator should be entitled
10 4 non negonated blanket license conferred bv wtatute to
cover his own retransmission of broadcast signals (see note
2 page 10)

Institutional and Junsdictional
Framework for Cable Regulation

The pru:edmg recommendations have dealt with the structure
of the cable distnb and dust Thus sec
tion sty forth the Commttee » proposaly for the requusiie
fedenal state local govemmental relationships regarding cable

Government can and should v:ry s of the

cations média according to their particular characiénsties Cable
systems are analogous to the mals and broadcasting in that
they serve the consumer tn his home where without adequate
safeguards children may have casy access to the matenal dis-
tnbuted over cable channels But the postal laws appear to

13

“Since the general thrust of the C
involves far less detaled administratine rcgulluon than has
existed in broadcasting we considered carefully the question
of why cable systems have to be regulated a1 all There are
three reasons usually given (1) a cable system » a naturat
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manopoly tn its service area and as such should be reg
to preclude abuses that competiion would normally prevent
(2) virtualty all cable systems are integral parts of the inierstate
distnbution of programming and other mformanon services
and some reg of the t 15
10 assure system comp Ity and bility and (3)
since cable systems compete with broadczsl stations and could
compete for some services with telephone companies there
should be panty of among the

The third reason relies on a distorted notion of equity which
would justfy pervasive and detailed regulation of cable simply
for the benefit of cable s compeutors The first two reasons
are valid bus they justify only a limited degree of regulation
quite different from the type that ts usually considered in the
telecommunications field

Cable 15 an integral pan of the interstate movement of elec
Ironic and thes rel hip 0 interstate dom
merce provides adequate legal authomy for the Federa! Govem
ment to blish uniform or
1o which non Federal action must conform

However the existence of Federal authonty docs not resolve
the question of how to determune the most effectave comb

ant sip £ restnctions The mandatory technical standardy
however should be Iimited sinctly to those that are necessary
to make cadble !y:l:ma niecroperable and companible with the

d 10 t and receive cable signaly as
well as those 1 necessary to protect individual pnvacy in cable
commumcations (see page 13 of this Chapter} The Com
mittec recommends that the funcuon of esiablishing and enfore
ing technical standasds be performed by the FCC  but this
function should not be used as yusufication for cable hicensing
rate regulation or other control over industry operations or
practices

Recommendanon 9 Franchising authonties should have
the principal responubilny for the regulanon of cable
systems

At present overlapping local state and Federal junsdiction
over cable has led 1o the ¢ deration or of inapp:
pnate forms of regutanon The FCC has dealt with some of
these junsdicitonal problems but the comprehensive resolution
of all of them wili best be achieved through early enactment
of Federal legislanon 10 assure that non Federal regulanon 1s

of nauonal and local regulation Federal authonty could con
ceivably occupy the entire field but this would be an unwise
coune ecven if the Federal Government were somehow able
to cope with the ad ve burden of regul. h

of cable systems across the country State and local govemmenls
have an important interest in the construction and operation
of cable sysiems and they can best provide regulation respon
sive to local needs Conscquently the Commuttee has concluded
— ay hay vintually every other body that has grappled with
this 1ssue — that there must be a carefully structured duahism
of governmental oversight

Recominendanion 8 The Federal Government s author
1ty over cable should be exercised initially to implement
2 1 policy th fi ted Federal ad tra
ttve supervision should be limited to setting certain
technical standards for cable and applying anti siphoning
restrictions on professional spofts programming

The policy we recommend calls for use of Federa) authoniy
over cable solely as a means of achicving the national policy
goals that we have Wdentfied But Federal authonty need not
and should not trude 1nto all aspects of cable operations
a3 has happened in other fields of Federal regulation

The Federal Govemnment would exercise junsdicuon only
over those aspects of cable operations that require uniform
national treatment The most impornant policies 1 this regard
are the separations policy the prohibitions on rate of retum
regulation of cable operators and on rate regulation of channel
usens the ann slphonmg restrictions on pay cable p

bic with the overall national policy for cable Federal

Iegnlauon should establish the jurindictional framework  but
as a general rule the non Federal franchising authoruy should
have the principal responsibility for regulation of cable systems
Use of the franchising process to exercise reasonable oversight
of cable will avoid the connnuing burden and boitlenecks of
day t0-day supervision of sysiem operations that could result
from Federal or non Federal regulation of cable by an admtnis
trative agency

At present the cable franchising function 15 performed by
municipalities and other local governments The Communee
believes that the local levels of govermment should continue
to exercise this vital function since they are the authonues
most closely attuned to local cond and needs affe
cable system construction and operation But it would not be
appropriate for the Federal Government to assign respon
sibihiies for govemmental supervision of cable directly 1o
mumcipaliies The decision regarding whether states or
localities will perform franchising funcions must be lefi to
the states although we strongly urge that the local povernments
retain such authonty and functions

This 1s not (0 say however that there should be no role
for the states The state gosernments are 1n the best position
10 assure that cable systems provide substantial public benefits
and do not abuse ther natural monopoly positions States could
provide overall gumidance and assistance 1o local authorities in
their franchising activities and establish minemum requirements
regarding safety of cable system construcuion and operation
(f ulumately required states could also ovenee the reasonable
ness of customer connection charges and of channel leasing

of p | sports p cerain pn vacy safeguards
copyrughl habiluy and other pohcucs concerming industry struc
ture in the cable tran: and p g ficlds
Most of these policies do not v:quuc : the day © day supervi
sion of a Federal regulalory agency but rather the uniform
and ¢ ] lly can be denved from
enforcementin the Ft:denl coum Forexample the Depaniment
of Justice and pnvate parties could seck enforcement of those
aspects of the policy that depend on the antitsust taws for their
(such as pi of abusive cross media and
,' system Joint use of inter
connecuon facilities and nble syslzms etc ) and those that
nvolve y and | ely protected nghts (such
as free speech nondnscnmm:lory access to channels and
privacy)
The only aspects of cable regulation that appear to require
continuing supervision by a Federal agency are enforcement
of technical transmisston or distnbution standards and the sports
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rates cd by the cable op and assure that cable systems
and telephone companies compete fairly with each other and
with other compantes

Within the regulatory structure we recommend  the franchas
ng aulhonun would be subject to ccmm uniform condmom

and guidel ded the

policy objectives for cable The mosl |mponnm prohubitions
and requirements to which state and tocal action must conform
in ordes to achicve these obyectives are as follows

a Protubition on public utiluy type rate of retum reg
ulation

Rate-of return regulation of the rates which cable operators
charge channel users should not be imposed by any leve! of
government unless there 15 a clearly defined need for it ® The
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necd for such regulstion may never anse since the power
of the operator 10 charge excessive rates for channe) Jeasing
would be held n check by the presence of compclmon from
broadcast siations tel or new tech
More importantly under the pollcy we have proposcd the
cable operator would profit most in the long run by encouraging
wider and more extensive use of his cable capacity This should
bnng about an industrv pattem of expanding cable capacity
and faciliies and lowenng rates to sumulate increased usage
In any event f cable operators were to evidence a pattem
of hmiung capacity and charging high rates public uulity reg
ulation could then be imposed by the states Such regufanon
would neceysanly include both rate of retumn regulation and
arequireinent that the sysiem add channel capacity upon reason
able demand As with rate-of retum regulation the expansion
of capacity requirement should not be 1mposed until there 13
a clearlydefined need for ut

b Prohibition on grants of exclusive franchises

There should be a prohibition on the grant of exclusive
franchises for cable svsiems While cable sysiems wall be Jocal
monopolies because of techmical and economuc factors there
s N0 reason to erect legal bamers to compentive commumica
tions systems that mav develop n the future or to other cable
companics that could provide better service to the public than
the cable sysiem franchised inmally Even the possibility that
the franchining authonity might 1ssue another franchise for the
same arca could act a» a check upon the cable operator who
was niually franchied

¢ Prohibiion on use of franchise fees as general revenue
rasing devices

Local authorities should not use the cable franchise as a
mecans of raising general revenues since revenue rasing
franchise fees could dilute or remove the cable operatons incen
uves 1o expand services Franchise fees however could be
used to compensate the franchising authority for the costs of
1ssuing and administering the franchise and for costs associated
with the use of public rights of way Moreover the prohibition
on revenue rasing franchise fees would not preclude local gov
ernments from tmposing reasonable business taxes on the cable
operator

d Prohibiuion on dedicated free channels

Franchising authonties should be prohibited from requinng
the dedication of special channels for governmental instruc
nonal and other special purposes At present FCC rufes
require that cable operators reserve one channel for educauonal
use and one channel for local govemment use and that these
channels be made avalable without charge Such specially
designated and reserved channels served a purpose tn the
fimuted ch. ! verucally integrated e of broadcast
television Such requirements are unnecessary in z cable indus
try operating under the separations principle since educauonal
and local gorernment entiies  along with everyone else  will
have unfeticred access 10 the cable system s channels
Morcover such rcquirements incvitably invite franchising
authonuies to make value yudgments and set prionues regarding
the terms and conditions of using (ree channels The tntesest
of g ! non ¢ 1al  and fit entities an
low cost access to cable channcly will be served adequately
through the operauon of the varable charge leased channel
rate schedule discussed below *

¢ Requirement of adequate channel capacuty

To assure ample channel capacity for a vanety of pro

g and other service the franchise should

\pccnfy the number of channels that 1s considered 10 be adequate
as a bavic level of cable system capacity The FCC presently
requires that svslems 1n the lop 100 (clcvmon markets be con
strucied witha of 20 ch Franchising authoriuies
would be authonzed t0 require channel capacity in excess of
this minimum by negotiations with the prospective cable
operator w hea the franchise 15 10 de 1ssued innially or rensued
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{ Rey of non dixc h 1 lease rates

The franchise should require that (hc rates c?urgcd channel
usen by the system op do not
among comparable channel uses and users Dupulcs regarding
the schedule of rales would be resolved by the courty rather
than the franchising authonty

There may be diffesemt rates charged for vanous umes of
the day discounts for long 1erm or volume icasing of channel
time or capacity as well as different rates for vanous uses
of the cable channels For example the highest umt rate for
commercial use mght be a percentage of the channe! user s
gross revenues received from subscniber supported presenta
tions of feature films wath fla1 rates charged for advertiser sup-
ported programs different rates could be used for unlity com
pany meler reading services or banking services

The cable operator could also establish vanous pricing
mechanisms for particulas channel users Channel users could
be charged on the basts of cach home subscnbing to the par
ticular program rather than charged a Na: rate based upon the
total number of homes connected to the cable system In this
way special interest  public service or imstructional pro-
grammers could benefit from the economtc base provided to
the cable operator from channel usens offenng mass appeal
programming

in shont there are many ways that the cable operator could
paricipate 1n the profitability of the programs offered by cerntain
types of channel users without undercutting the objectives of
the sep policy Fi this would make possible
lower rates for local governmental educauonal chariable and
other nonprofit orgamzations and civic groups

g Muscell franchise pi

The junsdictional fi (N \ foc cable rec ded by the
Commutice would allow franchising authoritics to establish con
dinons dealing with the cable sysiem operator s qualifications
construction bimetables extension of service to all portions
of the franchise area seting maximum limits on the rates
charged by the system operator for cable snstallavion and
monthly service handling of service complants and establish
ing other condinions not expressly prombited by Federal pohicy

The Consumer and the Cable

In one sense a separate discussion of relstionships between
consumens and cable systems should not be necessary The
policy direction we have chosen 1s intended (o remove
technological economic and legal barnen 1o the flow of infor
mation between the public and those who wish 10 provide pro
grams or other information services Thearencally once the
absence of those bariers ts assured there should be no further
need for Government 1o intrude upon relationships between
the cable operators and channel users or between channel users
and subscnber [n practice there are bound to be problems
which will require some affirmalive governmenial effort 10
deal with them

The C heref ds that steps be taken
1o prevent the invasion of individual privacy that could other
wise dafise tn ome uses of cable Additional action may alwo
be nceded 1o assure that baic cable or other broadband com
munications faciliies are available to rewdents of outlvin. rurat
areas or to the poor However some of these acuons will
not be necessary for many yean unul problems arise or may
not be needed at all 1f no problems anwe
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Reconunendanon 10 There should be strong legal and
technical safeguards to proteci individual pnivacy n
cable communications

Therc has been jusnfiable concern over the possible invasions
of privacy posed by the development of cable For example
remole MONIOMNNE services suCh as automatic meter reading
may be used by unauthonzed pcrsons for clandesuine survel!
lance Unauthonzed persons could also misuse confidential
personal information conveyed by cable to data storage or pro-
cessing centers  Furthermore commercial enterpnses  and
perhaps local governments would be able to heep track of
even program a person waiches or any information service
he or she uses This could cause a substantial  chitling  effect
on the fNlow of information as well as a serious erosion of
pnvacy New technology could also make it possible to address
selectivels each cable subscnber and provide the means to
1nundate him with unwanied information

The Commuttee considers the individual s abifity 1o safepuard
his personal privacy 10 be one of the most important goals
of a tree saciety The law and the traditions of a society based
on the imnanive responsibility and privacy of the individual
require thar technology srve not crode this goal

Therefore we rec d the adop! of legal safepuard:
to allow 1ndividudl control over undesired communications and
intrusions 1nto the home These safeguards could include sanc
tions against the distnbution of matenal which the subscnber
indicated he docs not wish to receive or which he has not
specifically requested in add 10 these safeguards the con
siitutional 4and  common  law of pnvacy would also apply
to cable and should be adapted 4nd enforced by the court.
Finally cable lends iself to use of technical safeguards such
as scrambline codes and locked channels The FCC i conjunc
uon with other government agencies should develop and imple
ment 1echnical standards and requirements necessary to afford
added protection of privacy in cable communications

Recommendanion 11 Governmental authonues should

level of b [: anons service for dents of
outlying rural areas We recommend that the Secretary of Hous

g and Urban Development and the Secretary of Agncultere
be directed to follow the development of cable in rural areas
and make recommendations for such Government action as
they deem appropnaie

There has also been concemn expressed regarding the avals

bility of cable 10 the poor in urban and rurs! arcas Cable
opcraton may attempt to delay or refuse to offer their service
to areas where there 1s high proportion of poor houscholds

To meet this difficulty franchising authorities should require
extension of service 1o all poriions of the franchisc areas While
this may be viewed by some as 2 subsidy of the poor by the
nch 1 1s not a substdy that 1s unusual or very burdensome

and « could avoid the emergence of a class of citsizens cut
off from what could well become the informanion manstream
of the future Furthermore many govesromental services
directed to the poor may be provided inexpensively and most
effecuvely by cable Vocational raining  adult education pre

school instruction and public heatth information ase examples
of services thal might be provided over cable with state or

in some instances  Federal funding We recommend that the
Secretary of Health Educaion and Welfare be directed to
examune the feasibility and cost of using cable to asust in
the delivery of such services to make such information available
10 the state and local governments and 1o include use of cable
channel capacity in Federally funded programs when apprb

pnate (see Chapter V)

Reconunendation 12 Parucipation by minonty groups
in cable system ownership operation and programming
should be facthtated

The develop of cable rep Is 3 umique oppoftunity
for minonty racial and ethnic groups to become actively
involved 1n a new communications medium  Minonty groups
should have not only employment opporiunities  but also full
opportunity 1o pariicipate 1n «ll aspects of cable ownership

assure that bavic cable or other broadband ¢ 2
uons are Jvalable 10 residents of rural areas and to
the poor

Even though a majonity of the homes 1n the United States
may be wired for cable and cable may be providing pro
g and other nf services in add to retrans

fmission of broadcast signals many residents of outlywng rurat
areas may not have the option of subsenbing 10 cable While
11 may eventually become ece I for cable op to
extend facihuies 10 these areas thi may be an imiance
which ole reliance on the free market incenuves of cable
operstors may not be adequate 1o meet certain national policy
obpectives such as the widespread avaitability of information
If this becomes a sigmficant problem 1 the future the
Govemment should take affirmative action to assure & basic

and prog

"The general pohcy for the structure and regulation of the
cable industry that we recommend would facilstate participation
by all segments of sociely in cable ownership or control of
channel use Morcover the local franchising authonty should
ensure opportunittes for minorny ownershap and control sn cable
systems 4nd programrming

Al the Federal tevel the Equal Employment Opportunity
Commrssion should devote special atiention 10 the development
of the cable industry to assure ample employment opporiunities
{or minority group bers We alwo d that the
Office of Minonty Business Enterpnise and the Small Business
Administration of the Department of Commerce be directed
to give high prionty to cable and to proposc any recessary
special provisions such as loan guarantees 10 foster significant
minonty ownership or control of cable operations
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CHAPTER 1V
A TRANSITION PERIOD

‘“The almost explostve development of CATV suggests the need of a comprehen
sive reexamination of the statutory scheme as ut relates to this new development
50 that the baswc policies are considered by Congress and not left ennrel)
to the Commussion and the courts ’

The polics recommendations in Chapter Il are designed
© deal with a developed cable industry Such a natronwide
cabfe medium used for a wide varniety of nformation and
enertainment services will be far different from the cable
industry today which 15 onienied primanly to the retransmisston
of broadcast television signals and 1s a relatively small pan
of the nation s communucations media

The next decade of cable s growth will require large quan
tities of long termcapital to finance construction of transmission
facilimies and more speculanve rnish capital to finance pro-
gramming and other senice ventures Without the opportunity
for adequate financial rewards entreprencurs will Jack the
necessary incenttves etther 10 CONruCt syslems 1n major cities
or to develop a wide range of services that use cable channels

The Commuiee is aware that there are those 1n the cable
sndustry and the financial community who fear that cable will
not grow at all unless the cable operator 15 allowed to program
hts own channels in order to atiract subscribers and maintain
an adequate shont run cash flow This concem rests on the
questionable assumption that no one but the cable operator
hay sufficient incentives 1o develop the new programming that
will be needed 10 attract subscnben tn major cities However
unwarranted these fears may be the immediate adoption of
the separauions policy could prompi many potential mnvesiors
to avoid the cable industry causing cable to fall prey to a
self fulfilhing prophecy of falure

Nonetheless the Commuttee believes this 1s the proper ime
10 agree upon a broad long range public policy for cable com
mumcations which reflects agreement upon the core pnnciple
of separating the control of the cable distnbution medium from
control of the programs or other informauion distnbuted by
cable Such consensus 15 needed in order to indicate the
frameword 1n which the cable industry 1s to operate and to
diwminish the uncertainty that has roubled cable entreprencun
mvestors regulators and customen dunng the past decade

However n order to faciiate lhe ordcriy dcvclopmcnl of
the cable wdustry the C
period dunng which there would bc a phased evolutionary
|mplcmcma||on and application of the new cable policy by
the Federal state and local levels of govemment Takung such
an approach cable development 1 accord with the new policy
need not awau congressional action  Although some of the
Commattee » policy recommendations would best be
implemented by enactment of legislation 1n the immediate
future there s much that the Executive Branch the FCC
states municipalities and privaie groups can do to implement
the C s policy d dunng the

peniod
Duration of the Transitsoa_Persod
Specifying in sdvance the duration of the transition penod

on the basis of some measurement of the cable industry s matur
1ty 15 a somewhat arbitrary but sull necessary task The Commut

1?

- Chuef Justice Warren E Burger

tee considered many possibilities of which the two most fikely
were o

(1) end the transiuon period at some predetennined future
date such as ten yean after the inttial anpects of the lone run
policy are adopied or

(2) end the transition period upon anatnment of some objec
uve cntenion of matunty  such as the connection of some
specific percentage of households 1o cable either nutonwide
or n each franchise area

There are several vanauons and combinations of thexe pos
sibiliies  and cach has 1ty strengths and weaknesses Almost
any approach that would end the transitton at the same umc
nationwide could rather arbitranly work hardships for paruicular
cable operators or communities Conversely f the end of the
tansison period were based on homes connected to cable on
a system by system basts some cable operators imight have
an incentive 1o delay reaching the cntical percentage and 10
forestali the separations policy through such tacucs as charging
excessive rates This would be less of a problem if the overall
nationwide ratc of homes connected were used to micasure the
matunty of the cable industry

On balance the Commitiee believes that the most appropriate
cntenon to mark the end of the transtion penod 1s the pornt
when the nationwide percentage of households connected 1o
cable systems reaches about 50 per cent As discussed below
however the various fmnchising authoriies should estiblish
procedures for gradually loosening the operator s channel con
trol 1n a manner most approprate for cach ¢ y prior
10 achievement of the 50 per cent level nationwide In this
way there would be ample local control over the rate a1 which
cach cable system became subject to the separations policy
Morcover a vaable national cable prozram supply industry
could evolve 1n an orderly manner over the counse of the tranw
tion period rather than having 1o spring imto exnstence fult
blown at its end

Transition Period Provisions

fn cable s uﬂy yun the potentially advene effects of sty
natural ly ¢ stics will be I Therefore
the primary purpmc of the transition penod 15 10 postpone
the full apphcauon of the separauons policy and the other
long range policy recommendations that flow from it untl
the cable industry approaches maturity when such policies
will be both necessary and appropnate

Accordingly dunng the transtion period cable operaton
should be p d to offes p directly or to have
financial or other interests 1n the pmgrammmg and other ser
vices offered over their sysiems At the end of the wransimon
for the paruicular system  the cable operator would be required
to certify to the franchising authonty that the sales trades
and other divestitute amangements have been made to assure
full compl with the sep policy




Bcefore the tull separations principle s 1n effect cable
operalun may have economic incentives to limit channef capac
1ty 1in order 10 enhance the value of the channels under their
control  Therefore to assure from the outset a rcavonable
number of channels avaslable for lcase 10 others franchising
authonties should be required by Federal policy to specify
that cable systems make available for lease one equisalent chan
nel for each channe! used by the cable operator for program
originations and for retransmission of broadcast signals
Moreover the franchising authority should establish a panem
of grudual lessening of the cable operator s control of channels
by increasing the proportion of channels o be leased 10 others
over the coune of the 1ransition pesiod

Without the protection of the s¢parations policy the dangen
wnherent in allowing cross medis ownenship (newszaper
magazines broadcast stations) of cable sysiems will have 10
be dealt with in some other fashion Therefore certain types
of cross media ownenship of cable systems should be prohibited
untif the end of the transion The FCC s present cable rules
prohibit the television broadcast neiworks from owning cable
systems and preclude television broadcasiens from owning such
svstems within their stations  service areas  These rules should
remasn in effect dunng the transition period but there should
be no divestuute required for exiting crons media ownership
combinations No other cross ownership rules should be
adopied
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4ppropriate tme to hft such resincuons on professionyl sports
programs given the close rel hip b such prog

and congressional policies regarding the antitrust exemption
for sports lcagues and the blacking-out  of sold our home

games

There should be no add | ad tralive Is on
program conlent on cable channels Thus the equal ime provi
sions of the Communications Act the Faimess Doctnne and
public service program requirements should not apply to pro-
gramming onginaied on cable dunng the transition penod or
in the long run 1 1s easennal from the outset that the use
of the cable medium for distnbuting programs be free from
adminisinative regulation of content

Evolutionary Implementauon

The Comnuttee believes that the long range and transitional
steps we recommend should evolve 1n a number of steps along
two braad fronts division of regulatory authonity and adoption
of long range policy While we strongly believe that the Con
gress should establish the principles of the new cable polcy
virtually all of the sieps descnbed below could be taken by
the FCC exther independently or in conjunction with franchss
ing authonuies 1f the Congress fails 10 act

a_ Dwvision of regulatory authonty

The fint step n the evolunonary plan which should be

The C also rec 1nst IMposing
system ow nership restrictions by the FCC dunng the transiton
The dangen of excessive mutupl hip can be adequately
controlled through apphcanuon of the antitrust laws tempered
by the usual nfant industry  anuitrust enforcement pracuces
that have been found 10 be in the public interest

Finally dunng the transiion penod there should be some
himuations on the type of programming now avatfable on adver
user supponed television that could be offered for a fee on
cable systems The FCC s present  anti siphoning  rules are
1ntended to preserve a basic level of adveruser supporied sports
and entertunment programs on over the air television While
a mixed system of subscnber support and adveruser support
for programs will provide the greatest choice and divensity
for consumers and should not be restncted by govemment in
the long run (see Chapter 11l Recommendation 5) we recogmize
that some aspects of this polrcy are not appropnate for the
transition penod  For example 1f some popular programs were

siphoned  from advertiser supporied TV while relanvely few
households were connected to cable some viewen might be
depnved of a program on broadcast television before they had
access 10 11 on a cable channel

As discussed above many provisions of the transition penod
will end for some cable systems prior to the ume when the
number of homes connected to cable reaches 50 per cent nation
wide 1f the franchising authorities so detenmine However
siphoning 13 3 nabonal concern and removal of restrictions
should not be left 10 the discretion of franchistng authorities
Therefore we recommend that some restrictions on siph

taken y 15 to divide regulatory authonity over cable
between the Federal and non Federal levels as discussed in
Chapeer [l Recommendations 8 and 9
The FCC would keep in effect s present cable rules except
for | of the req garding (1) datory pro-
gram ongtnations (2) application of the Faimess Doctnne
equal ume provisions and similar kinds of program content
requircments to cable program onginations (3) reservation of
a public access channel which would be left 1o franchise
requirements (4) specification of a basic level of channel capac
11y 10 be leased to others  which would also be left to franchise
requirements (5) designation of educational and local govermn
ment channels (6) expansion of channel capacity and (7)
spectfication of two-way channel capacity Enisting cross
media ownership of cable would be allowed 1o continue but
the FCC would matntain 11y present rules forbudding cable
system ownenship by television broadcast stations i their own
markets and by tel on networks d

The FCC would also be prohibited from adopting multipt
system ow nership rules fur cable and from imposing rate of
retumn regulation on cable operaton or any form of rate regula
tion on channel users The common ownenship or control of
cable systems nterconnection (aciliies and program supply
services would be prohibited (Rec d 2) a would
the ownenhip of cable systems by telephone common camers
tn their service areas (Recommendation 4) The FCC would
adapt s present  anti siphoming  restrictions on cable
gr 2 to reftect changing cond. inthe broadcast cable
and industnes

tde

be administered by the FCC for the full transition penod and
be made applicable against whomever 15 providing subscniber
supported programming dunng that penod whether 1t s the
cable operator or a channel programmer not affiliated with
the cable operator However the FCCs cument ant
siphoning  rules are quite complex We do not endorse these
patucular rules but we recommend that the FCC have the
authonty to adapt reasonable ant: siphoning provisions to the
changing conditions 1n the broadcast cable and programmung
industnes selectively lessenng the restnctiveness of the rules

At the end of the transition penod  there should be no siphon
ng restnctions except those applying tothe  pay  presentation
of professional sports events As noted i Chapies 1] the
Commutiee feels that the Congress should determine the most

\V'l(hiespccl 10 the franchising authoritics Recommendation
9 would be fully implemented Thus there would be prohibi
tions on rate of retumn regul of cable opel on ratc
or program regulation of channcl uscrs on granting exclusive
franchises on use of franchise fees 10 ranse general revenues
and on requirements for special use dedicated channels of free
service There would also be franchise requirements that lease
rate schedules do not unreasonably disc NNUNALE AMONg compar
able channel uses or users that sysiem operators have adequate
channel capacity that system operators make available for lease
to others at least one equivalent channel for every channel
used by the for ret of broad sigrals
or for ram onginations and that onc channel be made
available for public access purposes Furthermore franchising
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authonnies would have specific authonty 10 control the rate
of progress 10 full application of the separations policy by
increasing the proporiion of channcls 10 be leased to others

The Commuitiee believes that prompt acuon by the Congress
to divide regulaton authonity over cable 1s especially desirable
The necessary consensus on 3 national cable policy could be
reflected in a pi ble 10 such legisl ile the p bl
would not have the force of law 1t would establish the scpara
uons principle as the goal for subsequent regulatory and legisla
uve action by all levels of govemment This would give the
industry the public and govemmental authonties a ciear indica
tion of where cable 15 headed and what the industry structure
and govemment regulation 13 hikely 1o be This would facilntate
planning by the cable industry and the mvestment community
and greatly case the subsequent evolution 10 a full separations
policy

b Adopuion of long range policy

Implementation of the balance of the Commuitee s long range
policy rec dations and ter of the special transi
tion provisions require the following acuions effective at the
end of the transiion period

19

1 Limitauion of FCC authonty to enforcement of technical
standards and of restrictions on charging viewen for profes
sional sports programs

2 Removal of restricions on joint ownership of television
stations and cable systems in the same market and on television
broadcast network ownership of cable systems

3 Adop approp

4 Impl of spectal p: 8 2
ity of cable services 1o residents of rural areas and to the poos

of

1, oy
£

privacy

4 Tabil

5 Requiring cable operators to divest themselves of
activities not 1n compliance with the separations policy

ideally these provisions would be enacted by the Congress
10 become effecuve at the end of the transition peniod However
cenain provisions such as those rding pnvacy and resids
of rural areas and the poor might become effecuive before
the end of the transiuon penod 1f the Congress failed to act
before the end of the transiion penod the FCC other govem
ment agencies and the franchising authorimes could sull imple
ment most of the long range policy provisions




643

CHAPTER V
A DEMONSTRATION PROGRAM

‘We have proposed a Federally supported program to demonstrate innovanve public
service uses of cable technology and to identify more precisely the technical and legal
safeguards necessary 10 protect personal pnvacy in the use of cable

The Communtee s basic concems aboul lhe free ﬂow of infor
mauon led us 0 rk 1n which
Govemment 1s neutral with r:specl 0 lhe nature and content
of the messages distnbuted over the cable Thus the Govemn
ment would not have regulatory mechamsms to require public
interest uses of cable as it does 1n broadcasting At the same
ume the Commutiee recognized the potential ol’ usmg cablc
for public services thai rad Iy are p
by Government agencies We fecl there 1s anced for lthovern
ment 10 make sure that this potenuial 1s fully explored and
realized We are concemed that relying solely on the commer
cual marketplace for the development of cable services may
cause commercial applications to outstrip the development of
public senvices Unless cable s use for pubhic services s
thoroughiy explored and developed cardy in cable s growth
the mtroduction of such services may be preatly delayed or
thwarted

Morcover the Comnuttee 15 convinced that legal and techm
cal safequards needed 1o protect individual privacy must be
developed and evaluated before cable growth 15 s0 extensive
and cable faciliies and pracuces are ~o firmily entrenched that
the appropnate safe_uards cannot be adopted without major
opposition disruption and expense

Finally there 1 a chicken and egg problem hampening the
developmeani of many valuable seevices that might be commer
cally viable The dermund for these services depends heavily
on their asatlability yer few potenuial suppliens are willing
1o accept the nsk of developing new services without stgaificant
evidence of 4 market demand for them Similarly  while each
new cable service would require relatively expensive special
facihties if offered alone these services can be aggregated
and the requisite facibiues can be combined 3o that these costs
can be shared but no one has emerged 1 lead and coordinate
such 3 joimt effort

The Commattee behieves the Federal Govemment hay 2
responstbility to help «dentfy the public services that can best
be provided via cable commumications and 1o evaluate appro-
priate prnacy saleguards The commuuee has concluded that
the most effective wav to achieve these objectives would be
through o Federally supponted effort Consequently we recom
mend consideration of a systematic demonstration program
involvine Federal state  and local govemment agencies
appropnate public and professional groups and the cable and
electronics manutactunng industries  The expenence ganed
from this program would reduce the lesd 11me necded 1o develop
many destrable public service uses of cable and faciluate their
widespread implemeniation with greater effectiveness and
eificiency The demonstration program would also make wt
ponatble for private usens to test the feastbility of vanious pew
services at their own expense  offseting some of the cost of
testing public service applicauons

Description of the Proposed Demonstration Program

Although the Committee did not atiempt to establish the
preeise charactenstics of the demonstration program o dd
conwider the program s basic structure and overall objectives

It that the di tion be carefully
del d 1n both geograph scopeanddumnonmord:rlo
assure that the m does not constitute a wedespread or
continuing wbudy for the cable induntry or a vehicle for govern
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ment propagandizing over cable

Govemmental funds should be used only 10 suppon the
purchase of advanced terminal equipment and to underwnite
cenain of the costs of the public service aspects of the demon
stration We expect that much of the system equipment and
facilities including the cable transmission system needed for
the demonsiration program would be financed by the private
sector of would consist of exisitng systems 1n a number of
representative communities

Participants an the program should include the Depariment
of Health Education and Welfare the Depaniment of Housing
and Urban De the Env ! Protecuon Agen
cy and other Federal agencies which provide direct service
to the public State and local govemments should be involved
in the selecuon of dentonstration services and sites  as well
as n operational aspects of the program And both private
and public institution~ should share 10 designing and providing
services and 1n conducting related expenments

Federal support for the program should run for no more
than five yean wuth actual on sue demonstrations beginning
as carly as the second year Sysemanic evaluation plans should
be 1ncorporated 1nto each of the expennmentat efforts so that
information will be available 10 guide the des clopmeni of other
expenments All pubhic and privaie instuunions that participate
wn the demonstration propram including those who do so at
their own eapense bv paying projected commerciat rates for
channel leasing 2nd faciliies should be obliged 10 agree tha
all evaluaion and experimential data will be made available
10 the public

Some examples of types of service that have been suggested
to the Comnuttce as appropriate for ihe demonsiraion program
are

e Adult education counes and university xiension 1nstruc
1on could be provided 10 individuals in thetr homes at times
most convement to them and i 4 manner taltored to therr
pariicular needs These could include cable transmiswion of
high school equivalency programs vocational raiming  and
college coune work offered m conjunction with paricular col
leges and univenities

o A broad range of medical and public health informauon
and services could be delivered o people in their homes and
channcls could be used to enhance the professional traiming
of doctory and para medical persoanel

o Suate and local ugencies could use the demonsiration pro-
gram to develop improved services for the collection stors.c
and retrieval of a wide vanety of local govemmeni information
including office hours where w go for various services and
mumeipal code enforcement

o Similarly environmental agencies could experiment with
cable 1n improving the effectiveness of their acvities including
the monitonng  control and enforcement of air potiution sund
ards poflution health wamings for people with special sen
stivities  and simitar activinies

e Vanous businesses may wish 10 use facibities to test the
feasibility of offering such services as use of the cable sub-
scnber s home termunal to select and order goods from depart
ment store catalogues to order tickets for transporation enter
tainment and culturalevents for home use of computer process
ing networks: for banking transactions for files and record
mantenance and for electronic mail dehvery
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CHAPTER VI
SUMMARY OUTLINE OF RECOMMENDATIONS

“The C. has

Iuded ¢k t progr

g, advertising, and other information

and services on cable channels can be allowed to develop on a free and compenave

basis, wiuh no more regulatory power exercised over the

of this

medium than 1s exercised over the pnnt or film media

The followmg AE a y outhine
of the C s long range d Chaplu un
as they affect cable hannel users tel

camiens the FCC and the franchising aulhonuu The excep-
uons o those recommendations which would apply dunng
the tansition penod (Chapter V) are summanzed i section
F

A Policies Affecung Cable System Operaton
) Operziors should be REQUIRED 10

b Establish such charges as they consider appro-
pnate for the programmung or information services they supply
without regulauon by Federal state or local authontes (p
13)

¢ Have legal recourse against any cable system
operator (1) who denies access or discnminates against the
channe! user by reason of the content of the user s message
or the user s race religion nationality or beliefs or (2) who
olhcnvnsc cngages 1n pracuces that violaie the requirement of

a Offer their channels or time on their ch
for lease 10 others for any lawful purpose and without discnimi
nation among comparable uses and users (pp 10-13 15)*
with the exception of the ch Is used for of
the broadcast signals authonzed for carnage by the FCC's
cable rules plus one or two addimonal channels The FCC s
rules regarding broadcast signal camage will apply to channels
used for retransmission of the broadcast signals (note 2 p
10)

b Comply with Federal and franchlsmg auﬂ‘mry
to t cable sy with
c:pacny (@ 15

¢ Comply with the
estabhished for cable disiribution by the FCC (p 14)

d Offer customers a selecuve means (o comrol or
prevent p of prog or scrvices
which the customer does not wish (o recerve and to prevent
interception of personal or confidential informaton distributed
over cable (pp 13 14)

Openators should be ALLOWED to

a  Own and operate other media outlets such as news-
papers magazines or broadcast stations or networks including
those within the same market arca as the cable system (p
11}]

" 1 Aned

3 Opcrators should be PRORIBITED from
a2 Having any financtal or ownership interest 10 or

y channel lease rates (p 15)
3 G’nnn:l users should be PROHIBITED from
a Providing any information or taking any action
n violation of relevant laws and suatuies prolecting prvacy
and governung di of ob bel or otherwise
llegal matenal as well as matenal the cable customer has
ndrcated he docs not wish to receive (p 13)
b Requinng viewers to pay a fee for professional
unless with the FCC s ants

s:phmmg restnctions P 13)
C Policies Affecung Telephone C Camen
t Common camens should be REQUIRED 10
a Providepole condunt or other nght-of way access
w any franchised cable system operator at reasonable rates
and withoul discnmination among users or uses (p 11)
2 Common camers should be ALLOWED 0
a Offer local cable distribution service on a
lease back  basts to any franchised cable sysiem operator
@ 11)
b Obtain franchises to operate as cable system
operators outside of any area i which l.hcy have exctusive
y to provide service (p 11)
3~ Common camen should be PROHIBITED from
a Owning controlling or operating any cable system
withtn their telephone sexvice areas 1 ¢ performing any func
ton not associated with actual signal distnbuton  such as the
operation of cable system  head-ends  used for information
conversion switching or other process

any control of the prod selection fi g or marketing
of the progi or 1nfe services supphed by ch 1 74 p
users leasing the op disuib facul (p 10) wmith mng funcuons (p 11)

the exception noted in section A | 2
b Participaning in the joint ownership or control of
cable systems interconnection facilises and program supply
services (pp 10-11)
B Policies Affecting Program Retmlers and Other Channcl
Users
! Channel users should be REQUIRED 1o
a Adhere 10 all applicable provisions of copynght
laws and accept full hability for any program matenals or nfor
mation services they may supply (p 13)
2 Channel users should be ALLOWED o
a Lease channels or obtain other distnbution ser
vices from any cable system with which they have no financial
relationship or other form of common interest or control —
with the exception noted m secion A 1.a -— and offer o
the public any lawful prog 1s or infy services
via such system (pp 10 13)

21

D Polices Affecung the Federal Communications Com
mission (FCC)
! FCC should be PERMITTED only to
a technical dards for cable

distnbunion systems only as nceded 1o ensure compatibility
wteroperabaility privacy and secunty of cable systems (p 14)

b Roquire that cable sysiems be constructed with
adequate channel capacity (p 15)

¢ Apply restcuons to the presentation for 8 fec
o!pmfcsml sports programs (pp 13 (4)

FCC should NOT BE PERMITTED

a Regulate in any way the information content of
any services camed by cable system including any regulations
as 1o the balance or  famess  of such information (p 13)

All puge eeforeacn w0 Clugact 01, excop whor etere ne wdecmcd
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b Requre mintmum chznncl capacity to be leased
toothers designate special pury Is require exp
of channel capacity or conslmcuon of two way capaciy
(Chapter iV p 18)

¢ Regulaie the rates or eamings of cable operaton
or channel users of require any free service (p 13)

d Limu by regulanon or policy the ownerstip of
cable systems by broadcast stations or networks or by news
papers magazines or other media outlets or hmil the rumber
of cable systems to be owned by one firm or the number of
customers to be served by one firm (p 11)

E Pohcies Affecung Franchising Authonties
1 Franchising authoriies should be REQUIRED to
a2 Award non exclusive franchises for the use of pub
he nghts of way by cable systems and collect {ranchise fees
for such use 1o the extent the fees merely compensate for the
costs of regulation or costs incurred 1n the use of the public
nghts of way (p 15)

b Require that the rates terms and condwions for
channel leasing not unrcasonably discrim:nate among compar
able channel uses and usens (p 15)

¢ Require that the cable operator make available
one channel to be used for public access purposes (note 9
p 15)

d Require through negotiations with prospective
cable operatony that cable sysiems be constructed with adequate
channel capacity (p 15)

2 Franchising authonties should be PERMITTED to

a Set maximum limits on the rates or charges
1imposed on cuslomcrs for cable installation (p 15)

blish franchising cond dealing with the

cable syuem operator s qualifications construction umetables

extension of service to all portions of the franchise area hand

ling of service complaints and other conditions not expressly
forbidden to franchising authoniuies (p 15 )

3 Franchising authorities should NOT BE

PERMITTED to
a Rcpulate the information content of any service

2

camed by 3 cable operator including any regulation as to the
balance or fairness  of such information (p 13)
Award exclusive franchises for cable syvstems or

require dedicated free channels for special purposes(p 15)

¢ Impose franchise fees on cable sysiems when the
primary purpose 1s 1o raise revenues (p t5)

d Regulate the rate of retum or carmings of cable
operators or the rates charged by program or information sup-
phen 1o their subscaben (pp 14 15)

F Transition Policies

The lollowing excepuions 1o the long range policy recommen
daunons would apply dunng the tansiton peniod  which would
end when 50 per cent of the nation s households were connected
to cable systems (Chapter IV p 17)

1 Cable operaton would be exempt from the prohibition
on offering programming directly or having financial or other
wnterests 10 the programming and other services offered over
their sysiems (Chapter [V p 17)

2 Franchising authonuies would have to require cable
operaton o

a Make available for lease to othens a1 least one
equivalent channel lor every channel used by the cable operator
for retransmussion of broadcast signals or for program ongina
tions (Chap‘cr IV p 18)

Esublish a patiem of gradual lessening of the
cable opcralor s control of channels by increasing the proportion
of channels 10 be leased 10 othens (Chapter IV p 18)

3 The Federat Communications Commussion would
continue to

a Prohibut future ownership of cable sysiems by tele
vision broadcast networks and by television broadcast stations
1n their station service areas (Chapier IV p 18)

b Apply restnctions on the type of entenainment
programmung that can be offered to cable system customen
for a fce and adapt such restncuons to changing condimons
in the broadcast cable and programmung tndustries (Chaprer
IV p 18)
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/ APPENDIX

Current Regulatory Framework!

At first the cable television mdusu'y was rcgulaled only by
local authonties whose
1o assure that cables were tnstafled m a mamcrccm:wn wuh
construction and safety codes These requirements were sumular
to those applied to other users of ity streets and nghts-of way

In 1965 the FCC wsued us Furst Report and Order on
cable television tn which it assened junsdxcuon over m
crowave linked cable sysiems The following year the
Report and Order broadened FCC junsdiction 10 include all
cable systems  whether or not microwave hinks were used
This jumsdiction was tesied i the courts and affirmed by the
Supreme Court 1n 1968 *

The Second Report and Order also imposed resinctsons on
bnnging distant  television signaly? snto the top 100 markets
This constraint resulted in a virtual freeze on cable development
n the nanon s magor urban and suburban centers  since cable
operators believed that they would be unable to attract customers
without offenng distant signals in areas that already had good
local broadcast TV reception

In 1972 the Commm:on wssued ots Thurd R(mﬂand Order

her with ¢ e rules and which are
rtprlnu:d below * lifung some of the distant signal restncuons
and 1mposing a number of other requirements for major market
cable systerms  Although the rules permit expansion of cable
into major markets thev also contain restraimts which are
designed tn the view of the FCC w0 limn the compeunve
threat to the exisung broadcast industry and to stimulate the
use of cable for non broadcast services

The rules require that each newly franctused cable system
obain 2 Certificate of Complance from the FCC before
1t may begin to carry broadcast u:lewslon signals Thls permits
the Commission 1o d her the focaf fr
process the franchise agreement and the design of the ublc
syslemare in¢ ¢ with FCC req The
ton process also permats the apphicant as well as the franchising
authonty 10 request waivers of the FCC s requirements when
sufficient pustsfication can be demomstraied  This provides a
degree of flexibility in structunng a franchise 10 mect cach
community s individual objecuves

A two-tier regulatory system exists today with the FCC
regulating the areas of
Broadcast television and radw signal camage
— Program exclusiviin
— Channel! capacuy
— Cablecasung
— Operational procedures and requirements
— M franchise req
At the same ume local authonties may regulate such nems

a
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— Seclection of franchsee
— Subscriber rates
-- Momionng sysiem s performance and compliance
Operauon of mumcipat channels

In addmon there appears 0 be a third uer of regulation
developing at the state level Although only a few states have
enacted cable regulations so far 1t seems hikety that eventuaity
atmost all will exen some degree of authonty

In terms of the specific uses to which a cable system may
be put the current FCC rutes establish minimum requirements
and require capacity for development of new services For
ncw major market systems  the rules require the following

designated  services

1 Retransmussion senice Mandatory camage of local
broadcast television stations and pemmussible camage of distant
broadcast statons up to defined himus (usually one or two)

2 Local originanon senice Al teast one channe! under
the control of the cable operator devoted to local non
auvtomated programming

3 Pubiic access sernice One free channel for the use of
the general public on a non-discnmnatory fint come  finst
served basts

4 Educanonal access senice One channet free for at least
five years reserved for use by local educational authorites

5 Gaernment access senice One channel free for at least
five years reserved for government uses

6 Leased access service A number of channels available
for lease to others who wish 10 provide new  undesignated
services via the cable

In additson the FCC s rules require a 20 channel mimmum
capacity At least one channel must be asailable for non broad
cast use for cach channel wed to carry broadcast signals Thus
of 12 broadcast signals arc camed the system must provide
at least 24 channels

With repard 10 two way C ation the Ci
has required only that the cable system be capable of eventually
providing retum  nonvoice  signals from the subscnber to
the cable control center No ume schedule for implementing
this capability or for providing a wider range of two-way
communication s 1imposed

Ponoe of te yol tan TheU ofCobl Comm axe
s wh the prmnacen of Guc Cable Telcvnure Iaformatson Cemer The Urbon trimee

Unscd Saamcr  Sowthwcriers Cable Co J92 U S 15711968

"Duirm whvnios upash st haae 1Bt ongraar 00 far 223 0 be rece wd by ord many
o marnsm

Ednor  oe Foll wnt of Thud Report & Order ond R & & Regulsion mere renaied
¥y Tetevnion Deprnt e Fcb 3 197 Thardore they e s repesed bekes.
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Attachment No.

private antitrust action brought by
consumers against Time, Inc.

T‘\t U\“c‘gc Oo\(; s

Yys V3 /sc

People 1,Time and Cravath 0

able subscribers soeking redresa '

against Manhattan Cable Tele
vision no longer live in legel hm
bo, thanks to a recent ruling in
. Manhattan (ederal court. In a
precedent-setting decinion, US Dustnict
Court judge,Robert Sweet ruled that ca-
ble, subscrjpars=no} jusy the, city—have
the right to sue the company Hus ruling
lmid the ground for what could become a
long antitrust suit brought by New York
Citizens on Cable TV, an ad hoc public
interest group, ageinst Manhsttan Cable,
its parent company, Time Inc, and
Home Box Office, another Time
subsidiary
Bob Perry, an attorney for the tiny
Media Law Climic at New York Law
School, which 13 handling the swit on &
pro bono basis against & Time team from
the giant Cravath, Swaine & Moore, said
the ruling 18 the first he knows of in the
country that gives third party beneficia
ries—the cable subscribers—the right to
sue a cable company for failure to adhere
to the terms of its contract This decision
could pave the way for future suitsa by
disgruntled New York coble subscribers
who feel the city hus done little to en
force 11 contracts with Manhattan Cable
(or-the companies selected to wire the
outer boroughs, which are behind in their
promised construction schedules)

The December 18 decision was made
1p _responsgitp a motion by Time'end
MCTYV to dismiss the suit! in which the
citizens group, headed by Gary Kaskel,
an®Upper -Eastv Sidervideographer«al~
leged that the defendants engaged in mo
nopolistic practices by offering subscnib
ors services owned by Time (Home Box
Office and Cinemax) but not unefhliated
segyices such as Showtime, owned by
Viecom Time sought to have the suit
thrown out, claaming the citizens group
lecked status as a third party to the cable
contract Judge Sweet, however, ruled
that “the Franchise Agreement {between
the city and MCTV] clearly manifests an
intent to benefit the Committee’s mem

bers 1n their status as cable
subscribers , "
THE VIEWERS FIRST

Time also sought to have the suit dis
missed on the grounds that any ruling
requiring 1t to carry particular program-
ming would be an abrogation of its First
Amendment nghts as a cable TV opera
tor Judge Sweet didn't buy this argu
ment either, ruling that viewers and ca
ble TV programmers have First
Amendment nghts that should be con
sidered too “Despite the intrusion on an
operator's discretion & nonducrimina

5

The Village Voice describing



tory imjunction to open up ths wizes of
MCTV to {non-affiliated programmers]
wquld ‘neither favor one group of speak-
ers over another’ nor regulate the content
of speech More importantly, an injunc-
tion would enable programmers to reach
their intended audience, & result consis-
tent with the preference of plaintilf cable
subscribers The Supreme Court has re-
peatedly admonished that the ‘interest of
viewers shuuld be considered paramount
in the First Amendment calculus ™

A Manhattan Cable spokeswoman said
the company intended to contnue to de-
fend its position, but whut route that
defense will take 18 not yet clear Accord-
ing to Perry, Time and MCTV can either
appeal Judge Sweet's ruling against sum-
mary dismissal to the second circust
court of Appeals (“and 1 think we’ll win
that too”) or go to tnal jn dustrnct court.
If the suit goes o trial it wall kick off &
discovery proceeding in the most contro-
versial area of calde TV—the growing

vertically integrated pature of the busi-
ness, in which companigg-that own the
wire also own the programm| -ﬂ}h st
could prove once and for all what cable's
critics have contended all along- that big
companes in the industry have a monop-
ohistic hold on an entertsinment medsum
that now goes into nearly,50 per cont of
all American TV-owning homes.

On the local level, the suit will also
shed needed light on Time Inc., the com-

any that now controls the entire Man-

attan cable TV market after & buyout of
Group W last year (still not approved by
the Beard of Estimate) and a good por-
tion of Queens through its American
Cablevision submdiary

MORE $$$ FOR TIME

The 400,000-plus Manhattan subscrib-
ors will also be sending Time Inc more
money now, because, as of December 29,
cable TV became a federally deregulated
industry—mesaning operalors can raise
prices at will As of January 1, MCTV"s
price for basic cable jumped from $12 95
to $13 85, and banc services in Group W
went from $1295 to $1395 Prices for
services such as HBO remain the same

MCTV has dropped the Christian
Broadcast Network from its lineup, re
placing i1ts pastiche of exhortations and
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westerns with the 24-hour CNN Head-
line News And just in case two shopping
channels (HSN1 and 2) aren’t enough for
people who want to but a lot of gold
chains, MCTYV will add yet another shqp-
ping channel, the Cable Value Network,
on a parus! basis sometime late thu
month

And MCTV sull can't find room for
Showtime?

WORLD TV FEST

Want to catch the US premiere of an
Ingmar Bergman film? Wondering what
kind of stulf Radio Telefis Eirann
pumping out over the heather? Curious
how Ciech TV looks at WW 11?7 How
does Norwegian TV portray punk
rockers?

All this will be spothighted at the
World Television Festival, which will be
held at the Museum of Broadcasting (1
East 53rd Street, 752-4690), January 27
through February 28

The festival will include a Bergman
retrospective that features the first US
showing of The Blessed Ones (a/k/a The
Sign), which Bergman directed for televi-
sion from 8 play by Ulla Isaksson

SCAN LINES

... Even Blrds Do It Video, that 1s,
now that the National Audubon Society
has entered the field with its Videoguide
to the Birds of North America The
three-volume series includes 450 differ
ent birds 1n both stll and motion wideo
and animated range maps as well as bird
culls and sounds fromn the Cornell Lab
oratory of Ornithology The series s
available on video cassette and videodisc
...Cheap ‘Clowns’ CBS/Fox has includ
ed one of the funmest New York movies
ever made, A Thousand Cluwns, 1n 1its
budget priced ($29 95) Five Star Collec
uon 11, which went un sale January 5
Other utles in the 60 film package are
Star Wars, Exodus, The Verdict and a
number of Pink Punther and James
Bond hlmy .. Turner Hits 42nd Street
Yep He's dune 1t again Ted Turner hss

“‘colorized” the oniginal Busby Berkley
muaical, 42nd Street, which will be re
lensed by CBS/Fox for Turner Entertain
ment an February . ]
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Attachment No. 6

Anticompetitive Cable Channel Shifts

[From the Cincinnati Enquirer, November 29, 1986]

WCET to ask subscribers

to write, call

Miami Valley

Public station works to remain in cable’s lineup

BY IRENE WRIGHT
The Cincinnats Enquirer

WCET-TV 1n Cincinnat: will seek the support
of subscnibers to prevent Miamu Valley le
Television from dropping the public television
station

Postcards will be maled Monday asking
members and contributors to wnte to Miam
Valley if they want to continue viewing Channel
48, said John Domunic, WCET vice president of
marketing

Cards wll go to the station’s 1,650 members
in the Hamulton-Fairfield area and shghtly fewer
in the Middietown-Frankiin area, Domnic sud

The unpact of cancellation by Mianu Valley
“‘could be significant,” Domunc said

* Our entire membership is between 28,000
and 29 000, but that's just members, not all the
folks who watch us,” he sad

Miami Valley plans to drop eight channels in
its north area and seven w its south area 1n
December, and will add a comparable number of
new channels, said Taylor G Banks, Mam
Valley’s western Ohio manager for the parent
company, Tele-Communications Inc. (TCD) of
Denver Rates will increase Jan 1, he sad.

Banks said subscribers will be asked to judge
new programmung for about 30 days

“If we've musjudged the importance of chan-
nels taken off, we may have to Jook at that,” he
said

Monthly rates will increase about 35%, from
$9 92 to $1340

The Viacom cable telewision company 1n
south Dayton had planned to drop WCET from
its service, but decided not to after viewers
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wrote and called the company,
Domunic sad

Each WCET member contnb-
utes an average $30 a year toward
the stauon’s estimated annual bud-
get of $34 mibon, but being
dropped by Miarmu Valley would
mean more than just a loss of
funds, Domunic said

‘There are a lot of intangibles,”
he said ‘‘People who don’t neces-
sanly belong contnbute to the an-
nual spring auction If they don’t
see us how can they purchase
things on the auction””’

Merchants 1n areas where view-
ers no longer have access to the
channel nught stop contnbuting to
the auction, and that could halt
educational programs provided to
schools by the station, Dominic
said

Miamu Valley officials say they
are adding new channels to do
away with duphcate channels But
Domunic said Channel 48 does not
offer only duplicate programmung

“We purposely program differ-
ently than Dayton (Channel 14-16)
We purchase a lot of movies and
senes that Dayton doesn't,”” he
said

It 1sn't as easy as cable officials
say to pick up UHF channels, such
as WCET, with rabbit-ear or regu-
lar antennae Domuc added

More than 2,000 TCI subscnib-
ers in other parts of the country
were surveyed to come up with the
new programming, Banks said
Representatives for area cities
have said they want local surveys
taken before programs are
changed

Jeff Heinnch, manager of the
Miamu Valley north service area,
sad the public protest “was not
totally unexpected But we didn't
expect quite this big an outcry "

The 22,000 Miam: Valley sub-
scnbers in the north area — which
includes Middletown, Frankhin and
Carlisle — wall lose Dayton Chan-
nels 2, 22 and 45, Cincinnati Chan-
nels 19, 48 and 64, and Indiana
Channels 4 and 43 The 28,000
subscnbers 1n the south area —
which includes Hamulton and Fair-
field — wall lose Dayton Channels
2, 7 and 22, Cincinnati Channels
48dang 64, and Indiana Channels 4
and 4

Channels to be added to both
areas are Discovery, WGN of Chi-
cago Arts and Eutertanmert Net-
worh, EWTN and PTL. reagious
chanrels, the weather channel
(new for tte south), Nickelodeon
and Amencan Movie Classics An
expansion of the Cable Value Net-
work shopping channel also 18
planned
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Viacom to raise cable TV rates in Dayton

By David E. Kepple
and Dave Daley
STAFF WNITERS

While Dayton-area subscribers to Viacom Cab-
levisioa prepare for a rate lncrease, some cable telo-
vigion viewers la Warren and Butler counties (ace a
rate increase and the loss of three Dayton television
stations from the program menu.

Aond, la Pranklin, at least, people are not happy
about It.

“It s & public outcry,” Franklin Mayor Bill Thom
a3 tald Wednesday “I've talked 10 0o one who real-
ly lkesit ™

1o Dayton word of a Viscom rate increase came
Wednesday

While the exact amount has not been set, Stan
Smith Viacom genersl manager, sald subscribers
€an expect basic csble rates to increase to about
$12 50 or $12.75 2 month from the current §10 93.

That would represent more than a 14 percent
Increase and it will come shortly after the cable
industry becomes completely deregulated Jan |
The Deyton City Commission has had some say over

Viacom s rates, but that will end under & federal
law approved lwo yun uo

those kinds of costs *

(Chln.nel 22) and WRGT (Channel ¢3), aloag with

unnomh. (‘onllmwablcvldonlnl:q, 's

“We re ime io the
first quarter of 1987 p pmhbly February or March,”
Smith sald. “The concern I've had in the past ls that,
since the basic rates have besn regulated, they've
been artificially low

aleo d rate i el-
fective Jan. 1, saying the rates reflect the compa
oy's lncreased costs for fees {t pays for gatellito

programming
Meanwhile in Prankiln, Mayor Thomas sald the

“The pay . the p the
persoa whoomnmeexln service like HBO or
Showtime which were not regulated were paylag
a0 inordinately high price

“We re going to try to bring those two In order
50 we may see a little bit more of an increase on the
basic rates and possibly s reduction in the pay
rates hesaid

At the least, Smith said pay TV rates would ot
g0 up HBO subecribers now pay $)2 45 a moath in
addition to the $10 95 for basic service Showtime
custormers pay an additionsl $10 93 & moath

“We brought two or three new services on io the
past year,” Smith sald “Like everybody eise labor
is locreasing a small p go and our opersting
costs are golag up So It s golag to have 1o cover

Iy over the loss of Dayton stations will be
discussed when the city councll meets Monday
alght

He also sald city officials will serfously consides

hing to her cable pany in January
when the city s contract with the Middletown
based Miaml Valley Cable Television Co expires

* It there s another cable company that s willlng
o come In, 1 d certainly look at it * Thomas safd. “}
don't care If It's Johnay's TV out of New Carlisle |
{ee] we ve been wronged.*

Lowel) Lindon, menl manager of N.Iarnl anley
Cable was L for Wed
evening

The company last week announced Its plans to
drop Dayton stations WDTN (Channel 2) WKEF

twol ts and an educational chan-
nel from Cincd “nﬂn", dent station
from Indlanapoll hagnels would be replaced

by The umvay Ch.nd. WGN of cthoo. the
Arts and Entertaioment Network, EWTN (Catbolic
Cable Network), PTL Network, The Weatber Chan-
oel, Nickelodeon and American Movie Qlassics.

Daytons other commercial television station,
WHIO (Changel 7), survived the purge and will
remain available to subscribers.

The changes could come Monday Miam! Valley
Cable serves Franklin, Middietows, Trenton, Moo,
roe and Carlisle amoag other communities.

The company also bas announced its basic cable
service rate is scbeduled to cimd from $9.92 to
$13 40 per month beginning in January .

Thomas sald city hall bas beeo flooded with com
plalnts from tocal subscribers.

“It 8 less of what we like L0 watch end at more
cost  sald Thomas, who ssid he will cancel Ms
cable subscription

‘I'm golag back to my rabbit ears,” be sajd.

199
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Cable firm to raise rates, change channels

BY IRENE WRIGHT
The Cacranatt Enquirer

Miami Valley cable television
subscribers from Carhisle to Fair
field will be seetng some dyfferent
channels and about a 35% rate
increase in about 3 month

Sua channels including three
Dayton stations will be dropped
and replaced by seven other
channels among them Nickelode

on and American Movie Classics

Monthly rates will jump from
$9 92 a month to $13 40 a month
starting Jan 1 said Jeff Hewarich
manager of Miam Valley s south
operaion  which covers Hamut
ton Fairfield New Mumi Seven
Mile Trenton and Miliville and
St Clarr Fairfield and Hanover
towaships

Costs of cable television was
gong up regardless of channel

changes he sad  The new
channels are to unprove the ser
vice we provide and add more
vanety

In the south area customers
will gan the following channels

® American Movie Classics
with movies devoted to 50 years
of Hollywood s greatest films

B Arts & Entertmnment Net
work cultural programinng

® Nickelodeon  chikiren and
family programming

| WGN  superstation out of
Chicago

@ PTL and EWTN rehigious

stations
H Cable Value Network home
o ded to

the south area are

@ Channels 2 7 22 out of
Dayton

& Channel 64 Cincinati

& Public television Channel 48
an Cincinnan

® Channel 4 from Indianapolis

Shightly different channel
changes will be made 1 the north
which includes Mddle

& Discovery Channel! f
on nature technology lustory
and exploration

that will be

24 hours a day
Stauons to be discontinued in

town Monroe Frankhn and Car
Lsle Hennch sad

%99



653

[From the Cincinnati Enquirer, November 27, 1986]

Cable viewers see red

Give satellite change
a chance, firm says

BY IRENE WRIGHT
The Cwxannats Enquirer

Muam Valley Cable 1s getuing static over its
decision to replace some Dayton and Cincinnaty
stations with national satellite channels

With the replacement and a rate increase,
the cable system’s 50,000 subscnibers in Butler
County and parts of Warren County are getting
‘‘less of what we want to see, and we're paying
more for 1t That's how Frankhn Mayor
Wilkam Thomas summanzed the sentiment of
subscribers he has heard from

But a company spokesman thinks the dissi-
dent cable viewers will be won back once they
view the new programs, due Dec 1 or as soon
as new equipment can be hooked up

“We bebeve selection of satellite channels,
comgpared to duplicated local network channels
and some independent channels, 1s better pro-
grammung for our subscnibers,” said Taylor G

Miami Valley

cable picture

What they lose

Here's what 22,000 Miam! Valiey Cable
subscribers in the north area lose
® Dayton Channels 2, 22, 45

| Cincinnati Channels 19, 48, 64
H Indiana Channels 4, 43

Here's what 28,000 subscribers in the
south ares will lose

8 Dayton Channels 2, 7, 22

B Cincinnati Channels 48, 64

& Indiana Channels 4, 43

What they gain

® Discovery Channel

® WGN, Chicago superstation

B Arts and Entertainment Network
| EWTN and PLT religious channels
B Weather Channel (new for south)
& Nickelodeon

@ American Movle Classics

| Cable Value Network shopping
channe! expanded




Banks, Miam: Valley's western
Ohio manager for the parent com-
pany Telecommunications Inc
(TCI) of Denver

Banks asks subscribers for ime,
about 30 days while new program-
ming goes nto effect

“Then we'll know where we
stand,” he sad “If we've mus-
judged the importance of channels
taken off, we may have to look at
that

Hamilton City Council, after
heanng from half a dozen angry
subscribers, voted Wednesday
mght to send a letter protesting
the program changes The board
1150 resolved to start looking for
another cable servie though the
frag(;l’luysel;on t gxpu'e untd nli:l

ut 1 nu.bscwn’

canceled service beca of ti‘}:
lost channels, and a few others
canceled because of higher fees,
Banks said

Monthly rates will increase
about 35%, from $992 to $13 40
starting Jan. 1

Subscribers. in the north service
area — Middletown Franklin and
Carhisle — are most vocal about
losing nearbv Dayton channels 2,
22 and 45 Those in the south area
— which includes Fairfield and
Hamilton — object to losing chan-
nels 48 and 64 out of Cincinnaty,
Banks said

Michael Best, Fairfield first
ward councilman, contributes to
pubhic television WCET (Channel
48), which he will no longer be able
to view He has heard the cries
from viewers too

‘People are concerned, not
about the rate increase but about
the changes Best said *‘Other
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companies can go double or better
on the number of channels ] think
therein lies the problem

Residents who want to see the
local channels they are losing can
pick them up by using small rab-
bit-ear antennas or with an A-B
switch available at electronics
stores for $5 to $7 Banks said

Subscnibers concerned about
losing children’s programming,
sports and films will get extra
benefits from the Nickelodeon,
American Movie Classics and
WGN channels Banks said

Staruing Jan 1, commumties
will have no voice 1n program or
rate changes by cable television
comparues Cable companies also
will no longer have to carry every
channel within a 50-mile radws,
Banks said

TCl surveyed 2,000 of its 6
million nationwide subscnibers to
come up with the new program-
mung, but Hamilton, Fairfield and
Frankhn officials say they would
like to have seen separate surveys
1n their cities

“l dont think they're taking
nto consideration local program-
ming and prionties people have,”
said Hal Shepherd, Hamlton assis-
tant caity manager “Each commu-
mty 1s umque '’

Middletown City Manager Wil-
ham Burns 1s asking residents to
write to him about what channels
they want and he will inform M-
am Valley and city commssioners
But, he cautons We cant prom
15¢ that we wan meet exersbody's
demands ’
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Cable changes anger
Hamilton customers

BY JOHN R CLARK
The Cincnnau Enquirer

HAMILTON, Ohio — Butler
County cable television subscribers
are keeping their fingers crossed
that they may have — just may
have — convinced Miamu Valley
Cable Co officials that they are
unhappy with coming program-
mung changes

And a 35% rate increase pro-
posed by the company isn t helping
matters any

Jeff Heinnch Miamu Valley Ca-
ble assistant manager, conceded
Wednesday mght after histening to
complants from Hamilton City
Council and cable subscnbers that
the proposed changes “‘are not all
set 1n stone *

“Changes can be made,” he
said

Hemnich said Tele-Communica-
uons Inc, parent company of Mi-
amu Valley, wants to give cable
subscnbers the best programming
possible After a 30-day viewing
period comments will be sought
from subscnbers on the changes

The programnmung changes —
dropping Dayton channels 2, 22
and 45 and Cinainnat channels 48
and 64 and adding several others
— are scheduled to take effect the
{irst weeh in December Hewnnch
said The 35% rate increase from
a basic rate of $992 to $1340 a
moath, with no charge for addition-
al qutlets 1s to follow 1n January

Hemnnch s explanation, howev-
er, faled to appease members of
Hamudton City Councyl several of
whom sharplv cnticized the compa-
ny for proposing the changes with-
out local input

Councilman Adolf Olivas sad
that “it doesn’t make sense to
judge this market with 600 other
markets across the nation” 1n de-
<iding programmung Local opin-
ions should have been sought be-
fore any changes were proposed,
he said

“Unfortunately this councd has
no authonty to dictate to the cable
company what they can do' Ob-
vas, an attorney, sard. “That ability
has been legislated away from us *

Councilwoman Joan Witt said
discontinuuing WCET public telewi-
ston Channel 48 “would be a great
loss to us” and asked that the
addresses of the local cable compa-
ny and 1ts parent company be an-
nounced so subscnbers can contact
the companies

Mayor Gregory Johvette noted
that many Harmilton area residents
are subscnibers to Channel 48 He
suggested that Cable Value Net-
work, which offers items that can
be bought by telephone, be taken
off instead

““We are trying to get people to
buy locally,” he said

According to a Channel 48
spokesman, that station 1s aware of
the proposed change and 1s prepar-
ing a protest

One unhappy subscriber re-
ferred to the proposed changes as
“cablegate’’ and told council, “You
can put all the exclamation points
you want behind the name Hamul-
ton but as long as you allow these
things to happen — Chem-Dyne,
Vancegate (the city's ongoing pow-
er purchase dispute with Vance-
burg, Ky) and now this — the
exclamation poimnt means nothing *

Hewnnich said the changes were
proposed first because the compa-
ny “could not ask subscnbers what
they they thunk of channels they
haven’t seen " He said the compa-
ny received 261 telephone calls at
1ts office at 4117 Hamulton-Middle-
town Road regarding the changes

Counci unanimously approved a
motion that an offical letter of
protest be sent to the cable compa-
ny and its parent company advising
company officials of the aty’s ob-
Jections to both the proposed rate
increase and programming
changes

A second motion also was ap-
proved unamumously directing the
aty admmistration to begin sohicr-
tation of new franchise proposals
Although the franchise with Miam
Valley Cable does not expire untd
1991, Olivas said, “it 15 not too
:larl'y to be looking for new propos-

S
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"A- 2—MIDDLETOWN (Ohio) JOURNAL Sunday, November 23, 1986

Cable subscribers
offer thoughts on

upcoming changes

Miam| Valley Cable subscribers may not be pleased with the com-
pany’s decision to hike rates, drop several channels and add others ac-
jor mﬁ to an informal tclephone survey conducted Saturday by The

ourna

Of 15 subscribers contacted, one voiced support for the change and
seven said they did not approve Seven more did not know about the
change or chose not to comment

Customers expressed only mild discontent with the rate changes, but
the main area of concern seemed to be the dropping of seven local chan-
nels

‘We're kind of unhappy with the changes because the we have
the cable 1s for the chennels they have that they are going to be taking
off,” said Terry Whitt, 3505 Vannest St '

The minuses are all things that I look at and listen to,” said Keith
Rainey, 451 Doverdale Drive, Monroe “I can't see much of anything on
the plusses I want to Jook at ™ - ?

Rainey said he 1s considering canceling his service and putting back
up his motor-driven antenna

Here we are sitting half way between Cincinnati and Dayton  (and
that) should be a big rlus for this company,” said Rainey, adding
Dayton has been virtually deleted from the company’s progmmmln

We will drop (the service) and get a satellite dish,” said Degbie
Altick, 8195 Meadowlark Drive, Franklin She agreed that she and her
husband primarily view the stations bem'g dropped

Sue Alberts, 2212 Superior Ave , said the changes wouldn’t upset her
and her husband enough to drop the cormpany's service, but they were
not happy especially with the dropping of channels 64 and 45

R D Smallwood, 223 Park Ave, Franklin, cited, in particular the
dropping of Channel 4 from Indianapolis He said it pro ided good farm
news

* I beheve we get a better selection of viewing on the channels that
we'recarrying now, 'he said

Subscribers will lose Channel 2, WDTN-TV, Dayton, Channel 22,
WKEF-TV, Dayton, Channel 45, WRGT-TV, Dayton, Channel 48,
WCET-TV, Dayton, Channel 19, WXIX-TV, Cincinnati, Channel 64,
WIII-TV, Cincinnati, and Channel 4, WTTV-TV, Indianapolis

Cable will add the Discoverv Channel, WGN of Chicago, Arts and
Entertainment Network, EWTN — Catholic Cable Network, PTL Net-
work — rehigious, the weather channel, Nickelodian and American
Movie Classics

The changes will also include the raising the basic cable rate {from
$9 92t0 $13 40 al the first ef the year
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Channel Realignments

w\u7&u — Nowember J 19856 — $1.00

United Cable Eyes Plan To Bump
Network Affils to Upper Channels;
TCl Unit Will Cluster Independents

United Calls Plan
A Trial Balloon

By Peggy Ziegler

LOS ANGELES—In a bd to
program cable channels in much
the same way television stations
program thewr broadcast hours
United Cable Television Corp

the naton s minth largest cable
operator saud last week it 18
developing plans for a company-
wide channel realignment pm—

by putting them between repoe-
uoned vetwork affihates and

a p a The real g "
plan wll roll out 1n United sys-
tems over the next year United
systems in Denver, CO, Abilene,
TX, and Bellevue NB, will be
among the first to undergo chan-
nel Lineup changes he sad

If broadcasters occupy chan-
nel positrons beyond the popular
VHF 2-13 bandwadth, there
will be no more Sibens,” Mr
Kovacs said refernng to the

gram that could move
affiliates and independent lu-
tions out of low bandwidth pom-

tions and wnto spotson the upper

reaches of sy p

United chan-mn and cloel
executive officer Gene Schnexder
saud the plan to move broacasters
18 still just a tentative part of an
overall plan to realign bamc cable
servioes on United systems. “We
haven't come 10 a complete con-
cumon on this, but we think 1t’s
mteresting 1o move some of these
network stations around the
dial,” he saxd

United mnrkenng u:c'l peo-

1
Kovnu I.ihmd the new pro-
grammmg theory to shopping
mall desgns that encourage traf-

at opposite ends of the mall. He
said United hopes to mcrease
wviewership of basic cable services

upper reaches of a cable system s

TCI West Move
Angers Indies

By Linda Haugsted

SEATTLE—A top offical of
TCI West said last week that the
regronal cable operator 1a finaliz-
ing plans for a universal chaonel
lineup for systems n five western
states which will retain network
broadcast affiliates on the lowept
channels along with Amencan
Movie Classics, The Discovery
Channel and The Disney Chan-

“Broadcasters will be moved and 1n some cases dropped
I m sorry if they're pissed off But we're not singhng
themout TBS1s out there, 100 Goddamnit,1t’s my cable
system, and I paid mullions to buald the plant 1 get mad
when they tell me how I ¢an run my store "

— Barry Marshall, TCI West

channel ineup Cable services get
less viewership there than in the
VHF band, where viewers are
drawn by broadcast network fare
and independents.

United didn't want to follow
the lead of the Southern Cab-
{ornia Cable Marketing Council,
which 1s planning a universal her
for Los Angeles area cable sys-
tems, with selected basic services
Jommg brosdcasters on the lower
tier, becsuse the plan 15 would
move just four basic cable serv-
ces to slots near the broadcast

See United, page 39

nel but will probably displace
local independent broadcast sta-

presdent and operatmg officer of
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Continued from page one
stabans, Mz Kovacs sad United
has eyghit to 10 services 1t wants
10 place in better channel poun-
tions, mcfuding what Mr Kovacs
tanned United “must-carmes™—
services in which Unsted has an
equity position wchuding The
Ducovery Channel, the Pre-
view Network and Cable Value
Network.

“It » the way (NBC Entertain-
ment presudent) Brandon Teru-
koff and other people at the net
works loak at programming
Mr Kovace sad Just as brosd-

provde strong
lead-1ns to certain shows, undar
the United plan, banc cable serv-
fces would be positioned to teke
.dvmun of nearby strong
broadeass agnals to boost viewer-
ship, be said
reduce viewer confuson
about the changes, Unsted would
put reposiboded network affil-
ates 10 a channel postion that
wecluded therr original channel
oumber, with channe] 2 for
example becoming channe! 120r
channe! 22

The changes will start o
Unsted s Denver system but will
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they say, “Watch KMTV-3 we
want our subscribers to know
where they are ™

Msr Kovacs saxd the roll-out of
the plan will be gradus! and done
10 co-operation with the wishes of
the local United operators. “We
will aot dictate to the local sys-

mullions to build the plant. I get
mad when they tell me how [ can
ran my stors,” he sad

M: Marshsll said broad-
casters are presently bewng for

the phnlolnhcllll Irul
balloon * but Mr Kovacs sald
(Broad ) devrend,

on how it s being done The sta-
tions mught bitch about it, but
conceptually our yob 1 to pro-
mote cable televison ot broad-
cast televinon "

Utited has already faced fire
for channel Its recent
move to bundle three UHF sta-
bons, including an NBC and
ABCaffilite iptoone channelon
the United cable system 1o Hart-
ford CT drew fire from the Coo~
nectiut Consumer Council office
and from the franchises local

advisory counal

But Mz Kovacs sad sub-
scribers 10 Hardord dadn t com-
plain about the hundhng of the
three signals “The broadcasiers
were the ones who complawned,”
he sard

Other services that will be
slufted at United Systems mciude
MTYV, USA Network, ESPN
CNN, and Headline News

Mr. Schnexder saxd realign-
ment of broadcast sgnals would
also belp eliminate ingress, the
agnal disturbance caused by »
strong hroadcast sagnal interfer-
1ng with its own cable ngnal O

what s
isthereis no
logical manner to the move
Wa ve heard wa re tobe on chan-
el 25 ip one system and channel
291p the next,” saxd Kevin Hale
general manager and vice pres-
dent of KSTW 11 m Seattle. (Mr
Marshall saxd KSTW will be on
23 in all markets except those
where the t creates a

the bottom line
espocially

technical blem In those
markets t will continue to be car
ned on Channel 11 )

Mr Hale saxd the move of the
cable operator will durupt the
viewing habits of 200 000 bouse-
holds w1 14 cable systems.

“Ulumately, the viewers wil
suffer [ think theyll be very
upset. We do one hour of local
pews. We'llbecarrymng  Cheers.

"Weve lpemllotolmy

umbers,
but Usuted will phoe USA Net-
work, Csble Value N ek, and
ESPN in new pouibons in the
lower der, Mr Kovacs saxd

are dong and why are dong ft,
they doo't really care if channel
4 fs on channe! 4,” Mr. Kovacs

eaid
lnAbihne.Tx.llynnm
d under

TCl

Continued from page one
ratings justfy it, otharwse they
will be ¢ d in channel

with a
numbu- ‘added Roger Otten-
bach general manager of KCPQ-
13 of Tucomas. “If they put us out
atthe end of the dul, (consumers)
will have to tune through a lot to

get through to us. The queston
h.wil]dwﬂ Mlyhﬂ.hnlpu\
behind

don't carry & 48-inch waist

g
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[From the Multichannel News, September 8, 1986]

Cable Operators
Begin To Shuffle
Channel Lineups

By Debble Narrod

NEW YORK CITY—Cable
operators around the country,
now planning budgets for 1987,
the first year cable rates will be
wholly deregulated, are more and
more looking to restructuring
channel lineups so that satellite-
delivered cable services take the
low-numbered channel slots
near or adjacent to local broad-
cast network affiliates.

Likely to lose those low-num-
bered slots and be pushed to
upper channel spaces, according
to a number of system operators,
are UHF broadcast stations,
duplicative network affiliates,
alphanumeric services and access
channels.

One of the first companies to
begin this channel-ghifting pro-
cess was Heritage Communica-
tions, which months ago recon-
figured hneups in Dallas and Des
Moines and is now dedicated to
making such changes “wherever
the opportunity presents itself,”
said Jim Braun, program mana-
ger. Such changes are now being
effected in other major Heritage
systems, including south Texas
and South Bend, IN, he added.

Heritage had identified what it
called a “core four package” of
cable services it would like to put
on the V-band (channels 2-13) of
systems: CNN, ESPN, MTV:
Music Television and USA Net-
work. Moving these services to
lower-numbered channels and
near broadcast affiliates, Mr.
Braun said, will increase spot
viewing of the services, leading to
increased cable viewing overall
and to an increased perception of
value in cable by the subscriber.

The fact lower-numbered
cable channels are more signifi-
cantly viewed was proven in
Dallas shortly after a lineup
change was effected. The system,
formerly owned by Warner Amex
Cable Communications Co. and
equipped with Warner's two-way
interactive Qube equipment, was
monitored by MTYV to see howits
viewership changed with the

Until mid-November last year,
MTV was on channel 58 in
Dallas; after the switch, MTV
moved to channel 10, near the
local ABC affiliate; no change in
program package was made.



According to Steve Seidman,
MTYV vice president, research,
MTV’s viewership increased by
one-third in December and by
the same amount in January in
the Dallas system. (The Qube
equipment has since been re-
placed.)

“I think it's clearly a function
of having moved closely to a
highly used channel, the broad-
cast channels,” said Mr. Seid-
man, who called the pheno-
menon a “rub-off effect.” Cable
subscribers, he continued, “spend
a disproportionate amount of
time around clustered channels
. . . and it comes down to where
a lot of usage comes down from
the broadcast networks.”

Another reason the operator
sees for bringing basic cable serv-
ices to lower-numbered channels
is to encourage local ad sales, Mr.
Braun noted* “It’sa much easier
sell when you can tell the adver-
tiser it'll be adjacent to a broad-
cast station.” Heritage Des
Moines manager Ted Stewart
agreed he’d gotten positive feed-
back from local advertisers, but
he couldn’t quantify how much of
an increase his system aclueved
from the switch.

Mr Braun, like other oper-
ators reached last week, down-
played how much of an effect
programmers’ incentives to be on
lower channel numbers were
playing in Heritage's efforts in the
area, although he called the
incentives “a worthwhile dis-
count.” He added, *“We were do-
ing this prior to the incentives.”

ESPN and MTV have been
most aggressive in pursuing low-
band channe] slots, operators
said, with ESPN offering dis-
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counts for single-digit placement
and with MTV viewing such
placement as one in a number of
factors leading to more favorable
contract extensions. Other serv-
ices, notably USA, said they had
no intention of offering monetary
incentives for placement al-
though they advocate such swit-
ches to improve the customer’s
perception of cable’s value and to
boost local ad sales.

“This is a matter of choice
between ghort-term dollars from
the long-term benefits of cus-
tomer satisfaction and retention,”
said USA senior vice president,
affiliate relations Gil Faccio.

ESPN began studying channel
placement more than a year ago,

following a “gut.feelmg tlntn

began
then had A.C. Nielsen Co. run
some statistics, as have other
basic networks. Today, Mr.
Williams said, several hundred
systems have committed to mov-
ing ESPN to single-digit chan-
nels, with most of the changes
coming from system rather than
multiple systems operator level.
MTV Networks senior vice
president and general manager,
affiliate sales and marketing,
John Reardon said while MTV
had always pushed for advan-
tageous channel placement,
operators have lately been “tak-
ing a brand-new look at how
lineups are arranged,” a look he
called e pecially important in
view of price increases operators
are expected to effect next year.



Mr. Reardon said he noticed this
interest “came to a head at the
Cable Television Administration
& Marketing Society meeting in
July.

“Viewers are habitually driven
to watching shows around (the
broadcast networks),” Mr. Rear-
don continued. “If the cable
industry can increase viewership
of cable product, then it could get
better advertising revenues and
enhance its perceived value as it
changes price structures.”

“We fundamentally believe the
business we'll be in, in the next
five years, is selling cable pro-
duct,” concurred Brian Roberts,
Comcast Cable vice president of
operations. By 1990 or 1992, he
said, “We could be charging $20
for basic, and subscribers will
want product worth that much.”

That product, he said, should
be cable product, “MTYV and
VH-1"" more than independents,
which he said had been pro-
liferating since cable offered them
distribution. “Shouldn’t we give
more, and good, shelf space to
cable? Why have people trained
to view UHF?” Mr. Roberts
asked.

Comcast, according to presi-
dent and chief executive officer
Robert Clasen, has seven to eight
basic services it would like to see
on lower bandwidths, nearer
broadcast affiliates. “You prob-
ably only need four broadcast sta-
tions below (channel) 13,” Mr.
Clasen said, adding, ‘“We'd
rather viewers migrate to cable ”

To get such lineups, Comcast
expects to drop former must-
carries, depending on how the
rules are finally structured,
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according to Mr. Clasen, who
noted his systems had already
axed 10-12 stations. Comcast is
now reviewing channel lineups on
all its systems as part of its budget

; Mr. Clasen said half to
70 percent of the operator’s
systems would have “significant”
channelmlignmentsintheoom-
ing year. “We view this as an
opportunity to come back and

ing. Services with potential, he
said, are those with consumer
appeal or those with possibilities
for strong local ad sales. He said
he believes a cable service mov-
ed to a lower-numbered channel
could gain 50 percent in local ad
sales, “if not double.”

Mr. Kovacs said to make room
for cable services on the lower
bandwidth, UHF stations will
likely be displaced and duplica-
tive TV stations would be remov-
ed “where capacity is tight.”
United began considering such
changes a year ago, he said, using
studies from ESPN, United
systems and local coincidentals.

In the early stages of research
into V-band and broadcast chan-
nel adjacency for cable networks
is American Cablesystems Corp.,
which assistant vice president,
marketing, David Thaler said
was also doing research system by
system. American has also begun
talking to other operators in its
markets about configuring chan-



nel lineups the same throughout
a market—the “fixed-channel”
toncept.

Boston.is one of the markets
where the talks have gone far-
thest, where 600,000-700,000
cable subscribers may be affect-
ed, said Mr. Thaler. Charles
Townsend, Colony Communica-
tions president, said the game
plan there would be to select four
or five top cable channels and put
them next to the broadcast chan-
pels. Mr. Townsend said the
research he’s seen on such re-
structuring “‘is tremendous,”
noting the proximity to broadcast
stations rather than specific low-
numbered channels seems to be
most important.

Robert Williams, president of
National Cable Advertising, was
charged by the Boston-area
operators to explore the fixed-
channel ideal further and report
back to the group.

He said last week his study of
the channel lineups of the 23

and 40-some headends in
the area had shown that getting
fixed numbers for four or five
basic services might be unrea-
sonable in Boston, but added
there may be a way to choose one
such service. Smaller markets, he
added, probably could go to fix-
ed channel lineups. Still, he said
he now believes “if a particular
gystem can create a cluster of
highly viewed channels, it may be
more important than fixed
channels.”

Mr. Williams said area broad-
casters have been showing inter-
est in the fixed-channel idea, with
some offering to fund new con-
verter cards for operators and
others looking at other innovative
ways to get involved.
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The Boston operators are
expected to meet to discuss the
issue further next month.

Cox Cable is another of the big
operators examining the V-band
channel issue, according to direc-
tor of programming services

" Terry Freedman, who noted the

decentralized company doesn’t
dictate to its operators what their
lineupe should be *“One dilemma
we have, is while we understand
the benefits viewership-wise in
being on a low V channel, we
wonder what type of service
should be there,” he said.

Putting an ad-supported chan-
nel on the lower numbers, he
said, may increase viewership,
but the benefit in local ad sales is
questionable as operators aren’t
yet selling on costs per thousand.
On the other hand, perhaps
operators should put services
with lower viewer awareness (Mr.
Freedman cited Lifetime and
Arts & Entertainment Network)
on the lower bandwidth to better
convince subscribers of cable’s
value. Most subscribers, he
pointed out, know what ESPN
and MTYV are.

“We don’t know which way
we'll go,” Mr. Freedman said,
adding, “We don't think the deci-
sion should be based on who gives
what” for placement.

Cox Cable Spokane recon-
figured its channel lineup early
this summer, resulting in a chan-
nel 2-13 roster of four broadcast
stations, a governmental access
channel and the rest basic cable
services: Headline News, USA,
ESPN, CNN, MTV, WTBS and
Nickelodeon. Higher-numbered
channels were grouped in genres,
such as information, family or
religious; & x x
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[From the Seattle PI, December 4, 1986]

Cable TV company’s plans
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C4 TheBeaitle Vimes  Friday, November 7, 1886

Group W Cable changes
likely to generate grumbles

4 ne of the things about TV
that seems to 8 f to
viewers is iamiliarity —
lor‘lduhn. comforta em‘

iterns rams seen at

Eme time gn lL expected chan-

1t’s why people continue to
watch repeats of old shows, or
stick with Johnny Carson, switch
tdthe news at 6 pm, or reach for
60 Minutes” 8t 7 pm on Sun-
days. Because TV Is like

member of the family, vl w

the catle industry has
never fully appreciated. They no
more than get their viewers
‘comfortable with one schedule
than they change everything, usu-
ally resulting in a of
grumbies and complaints. it's
about to happen again

Come Jan. 8, Group W Cable
is planning a major reorganiza
tion that inctudes the introduction
of some new & restruc
turing of where you'll {ind some
of the old channels — and a slight
rate Incresse Gone will be the

tier” system, which charged a
smail fee for seversi specialized
channeis like Arts & Entertain-
ment and The Leamning Channel

Al that time everything that
Group W carries with the excep
tion of four pay services — HBO,
Showtime, Disney and Cinemax ~
will be avaliable for the basic (ee
of $13.50 per month (The besic
fee Is now $13 18, and that does
not include the ter pmar:m)

One of the new channels to
premiere In January Is “Amert
can Movle Classics * (on Channel
6), a lree, commercial-free chan-
nel that shows oid movies from 4

m o4 0am weeknights and

roml0am to4Xam on

weekends. It 8 lanv;Ic ;rvlc:“
put together by TC 1, the cal
gnem that purchased the local

'm W system last year (but

has not yet afflxed lts name
to the service)

JOHN VOORHEES
Times television columnist

Some of the movies airing In
November on American Mov|
Classics Channel (which is sold as
a pay service in some areas) are
from the 19703, but the bulk of
them are from (he 1530s, "40s and

503 — movies like Orchesirs
Wives” with Glenn Milier, "‘Meet
John Doe ' with Gary Cooper and
a Betty Grabie festiva)

Ancther new channel wili be
the Discovery Channel (30),
which emphasizes nature, sclence
and technology, history and explo-

ration — ramming similar to
"nw«mmnmfcmph-

however, advertise ed,
which means there wil com-
mercial interruptions.

On the other hand, G v

Cable
Value Network (19),
one long commercial — it's & 80~
cafled * Also
new is The Weather Channel (14)
and the Black Entertainment
Channel, which will share Chan-
nel M with The Leamning Channel,
Just as Spanish Intemational Net-
work, which Is on in the after
noons and evenings, will share
Channel 33 with Financial
News Network, which is on In the
momings asd alemoons.

The gripe may well be
that Group W is moving Channels
11 and 13 from their accusiomed

places. Come January, In attempt
to group all of the '%am
stations together, v

(Channet 1]) will be found on
Channel 23, KCPQ-TV (C
13) on Channet 34, -TV

on Chan-
oving Channels 11 and 13
is likely to annoy not only view
ers, but the managements of
those stations as well

Olsappearing froem Group W's
schedule will be BCTV TV (!
nel 8) from Canada, the Home
Theater Network and — sob! sobt
—~ KTPS-TV, Channel 28, in Taco
ma, the ares’s second pubdlic-TV
station .

One of the t things about
cable is that bmhwi? and
G W have been ca
KTPS-TV in addition .3
(Channel 8) This means thet
viewers usually have extra
chances (o catch “Masterpiece
Theater” and & lot of other PBS
P mming, since Channels §

28 genenally carry most PBS
pmrnmmln at dilferent times.

n fact, viewers often turn to
Channe! 28 first because it Is
more {lkely to carry the PBS
schedule at the time PBS planned
than is Channel 9 The Seattle
station has & penchant for animal
programs in prime time and
shunting documentaries or .nnﬁ
thing even slightly controverslal
(o times such as midnight or
Sunday afternoon, where they will
:lnvo smallest audience possi-

e

Viacom subscribers aren't go-
ing to fare any better since
Viacom plans to drop KTPS-TV
iate in December in order (o add
The Nickelodeon Channel Via
com also a few chan,
after the [irst of the year, ss well
as & small m;;le increase, bu'xwu;e
oot yet (o gnnounce t
changes.

T™v
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TACOMA NEWS TRIBUNE - Wednesday, Nov 12th, 1986

Group W to shuffle local channels
In April, Tacoma subscribers may need a scorecard

Cable viewers of Tacoma ['ve
got good news and bad news for
you

The good news 1s you don t hve
1n Seattle Group W Cable sub-
scribers there will find them
selves 10 January paywing more for
basic cable and needing a score
card to find their favorite stations
While network affiltates will stay
where they are on the dial KSTW
Channel 11 moves to cable chan
nel 23 KCPQ (13) to cable channel
24 and KTZZ (22) to 25

The bad news s if you re one of
Group Ws 20000 Tacoma area
viewers chances are those
changes will come your way in
April

Tele Commun:cations Inc
(TCI) the industry giant that swal
lowed Group W last June 1s send
ing letters this week to Seattle
subscrbers announcing the addi-
tion of some program services
the deletion of KTPS (because its
duplicative of Seattle public sta-
tion KCTS) and a realignment of
the channel lineup And while 1its
upping the monthly fee charges
for additional outlets are being
dropped

TCI does not plan to do the
same to Tacomas system - for
now But come Apnl, Gary Hoken-
son Washington state general
manager for TCI Cablevision says
subscribers will see some changes
Hokenson maintains the plans for
cutting some stations or switching

& -

a8 A

Andee Beck

the channels are vague, although
we can expect KTPS to stay and
KSTW (11) to stay in place

Viacom Cahlevision 1s also
avoiding comment on specifics be-
cause management is stil] discuss
ing a vanety of proposals But
Seth Morrison Viacom s market-
ing manager 1n Tacoma says hes
‘99 9 percent sure we won t move
the broadcast channels around
There may be some increase for
services, and a decrease for oth
ers and yes some of the other
channels will probahly be moved
around

And why all these changes after
the first of the year” Because re-
cent federal decisions effective
Jan 1 give cahlers more freedom

than they ve ever kmown They
can change the rates without the
city’s approval they can change
the channels without subscrbers
approval Shoot if they ve got mil
Lions to burn, mavericks can come
into town and starting competing
with each other for your sub-
scribership

You don t want to pay more for
basic cable? And you re not crazy
about the stations bewng moved
hither and yon?

Tough, say the big boys

TCI s Hokenson maintains Its
Just a matter of re-educating peo-
ple about where those 36 pro-
gram services are And even if we
complain theyre not changing
back.

The local independent stations
are furious KSTW KCPQ and
KTZZ worry with good reason that
viewers won t know where to find
them up in the stratosphere of the
TV dial

What does TCI have to say to
those concerns” As Barry Mar
shall a top TCI official rumbled
to a cable trade journal last week
Goddamn it, 1t s my cable system
and 1 paid mullions to build the
plant I get mad when they tell me
how I can run my store

Some day real soon before
VCRs strangle cable completely
companies such as TCI may learn
the hard way to treat the custom-
er with a hittle respect
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[From the Daily Oklahoman, November 3, 1986]

Cable

Channel Switching
Causing Stir

By Chuek Davis

Cox Cable of Oklaho-
ma City’s decision to
move local television
stations off-channel in
January may be caus-
ing more problems than
it 1s solving.

Cox denles that its
move Is anything but an
attempt to provide bet-
ter service to its sub-
scribers.

The company has an-
nounced that Jan. 5, it
will move local tele-
vision stations and oth-
er cable channels to
nlew locations on the di-
al.

According to a press
release issued by the
company last week,
‘“The channel re-
alignment will mean
improved reception for
Cox Cable customers...
The move will eliminate
direct pickup (DPU) et-
lects which often result
when local VHF stations
are carried on their
broadcast channel num-

87-568 0 - 88 - 22

bers

“When direct pickup
occurs,” the release
says, “it is most often
seen by cable television
customers as a double
image (ghost) frequent-
ly accompanied by a
vertical bar on the
viewer's TV screen ...”

As it stands now,
KTVY-TV Channel 4 will
be moving to Cox chan-
nel 7, KOCO-TV Channel
5 will be moving to Cox
channel 8 and KWTV-TV
Channel 9 will be mov-
ing to Cox channel 10

Local independent
stations located on
channels 13, 25, 34 and
43 also will be moved,
although their locations
on the dial have not
been decided.

One source told The
Oklahoman that Cox at
first had planned to re-
locate KAUT-TV Chan-
nel 43, on Cox channel
34 KGMC-TV Channel
34 18 a direct competi-
tor with KAUT and

KOKH-TV Channel 25,

The moves, and simi-
lar moves by other ca-
ble companies across
the natlon, have in-
censed some local and
national independent
station managers and
top executives.

One general manager
of an independent TV
station in Oklahoma
City, aware of Cox's
plan to move him “off-
channel,” sald the situa-
tlon runs “far deeper
than (fixing) poor sig-
nals.”

He requested ano-
nymity but referred The
Oklahoman to Preston
Padden, president of the
Association of Indepen-
dent Television Sta-
g%ns, in Washington,

“What Cox Cable is
saying in its (press) re-
leasgse is a patent
talsehood,’’ Padden
said

“The cable TV indus-



try has succeeded in be-
coming an unregulated
monopoly. Federal stat-
utes state that their
most likely competitor,
the phone company,
cannot carry TV cable
signals,” Padden sald.

“"Federal laws also
say that the cable oper-
ators can take (or
leave) any signal they
want. The FCC rule —
not a law — used to be
that cable operators
had to carry the local
stations, including the
independents.

“The FCC ruling (of-
ten referred to as the

“must-carry” ruling)
was knocked out in
court, however.”

Now, Padden said,
“The cable operators
can pick and choose
anybody’s signal they
want — and not pay the
station a nickel.

“This whole opera-
tion, at Cox Cable and
elsewhere across the
United States, is not be-
ing done to eliminate
the ghosts. It's, one, to
have an excuse to gouge

more money out of the
subseribers, and, two, to
gin up the viewership of
cable ad-su ser-
vices, like ESPN, MTV
and tﬁe like."”

Jill Trione, director
of communications and
goframmln for Cox

ble, said, “We didn't
do this for any reason
other than to eliminate
the ghosting problems
and the DPU problems,
and to provide better
service for our subscrib-
ers.”

668
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Attachment No. 7

West Virginia '"Tie-in'" Lawsuit

Multichannel News — March 9 1987

West Virginia Sues ATC Unit
Over Service Change, Rate Hike

CHARLESTON, WV—The state
of West Virginia has sued Capital
Cablevision, a umt of Amencan
Television & Communications
Corp., charging that the cable
company violated state consumer
protection and antitrust laws
when it restructured its service
and announced rate increases

Assistant Attorney General
Doren Burrell said the suit was
filed Feb 19 in the West Virginia
Circust Court for Kanawha Coun-
t)v

Mr Burrell said Captal
changed 1ts service Jan 26 by
abolishing 1its existing basic serv-
1ce, which offered 11 channels,
andiwnstead offeringan additional
sevenchannels andincreasingthe
rate for the expanded service by
$4 79 a month - He said only
about 40 percent of the com-
pany’s customers were subscnb-
ing to the basic-plus tier services
before the change, which 1n effect
changed their service to expanded
basic.

The basic service had included

three network affihates, two Pub-
lic Broadcastung Service stations,

one local independent, a local
programming channel, WTBS,
USA Network, Nickelodeon and
C-SPAN The expanded basic
now also includes ESPN, The
Nashwille Network, CNN, MTV
Music Television, CBN Cable
Network, Lifetime, Arts & Enter-

| tainment and a home shopping

channel

The main focus of the com-
plant was that the company took
away the consumers’ choice when
it consolidated services and made
them subscribe to services they
didn’t want “It was a deceptive
way of raising the pnice,” said Mr
Burrell

He said ATC had had the case
removed to federal court, where
some action 1s expected in the
next few weeks

Jon Scott, general manager at
Capntal, said last week “I per-
sonally feel that the case 1s totally
without mernit But we have
turned the matter over to our at-
torneys "’ He said he understood
that the case was based on West
Virginia law and not on the fed-
eral Cable Act of 1984 O



670

IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

STATE OF WEST VIRGINIA ex rel.
CHARLES G. BROWN, Attorney
General,

Plaintaiff,

v Civil Action No Mf

AMERICAN TELEVISION & COMMUNI-
CATIONS, INCORPORATED, doing
business as Capitol Cablevision,

a K
Defendant. '"’g:ri"CTor:full Cou
e

FEB 19 1997

COMPLAINT

PARTIES

1. Plaintiff State of West Virginia 1s a sovereign
state, 1n whose name this action 1s brought by, and upon the
relation of, Charles G. Brown in his official capacity as
the Attorney General of the State of West Virginia.

2. Relator Charles G. Brown 1s the duly elected,
qualified, and acting Attorney General of the State of West
Virginia and 1s entitled to braing this action in the name of
the State by virtue of the provisions of W Va. Code
§§ 46A-7-108, 46A-7-110, and 47-18-8.

3. Defendant American Televisionrn & Communications,
Incorporated, 1s a corporation organized under the laws of
the State of Delaware, authorized to do business in the


http://Off.ce
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State of West Virginia, and which does business in the State
of West Virginia under the name of Capitol Cablevision

JURISDICTION AND VENUE

4 This complaint 1s filed and the jurasdiction of
this Court invoked by plaintiff pursuant to the provisions
of W Va. Code §§ 46A-7-108, 46A-7~110, and 47-18-8

5 Venue in thas Court 1s proper pursuant to the
provisions of W Va. Code §§ 46A-7-114 and 47-18-15

BACKGROUND

6. All the allegations in this complaint concerning
the defendant are intended to refer to the defendant's
operations conducted under the name Capitol Cablevision, and
to activities of the defendant, 1its subsidiaries, agents,
employees, and executives necessary to carry out such
operations.

7. The defendant provides services, referred to
hereinafter as "cable TV services," consisting of the
reception of video signals and the re-transmission of those
signals through high~quality, closed-path transmission lines
to consumers, termed "subscribers,” in return for a monthly
service fee.

8. The defendant provides cable TV services to resi-
dents of the cities of Dunbar, West Virginia, South
Charleston, West Virginia, and Charleston, West Virginia,
under franchises granted by the respective municipal govern-
ments of those cities

-2-
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9 Defendant 1s the only business entity currently
holding a franchise to provide cable TV services in the city
of Dunbar, West Virginia.

10, Defendant 1s the only business entity currently
holding a franchise to provide cable TV services 1in the city
of South Charleston, West Virginia.

11. Defendant 1s the only business entity currently
holding a franchise to provide cable TV services in the city
of Charleston, West Virginia.

12. Prior to January 26, 1987, and beginning at a time
unknown to the plaintiff, the defendant offered three
categories or tiers of cable TV service described as follows:-

a. "Basic service" consisting of the reception and
re-transmission of signals pramarily from local television
stations, broadcasting at very high frequency (VHF) and
ultrahigh frequency (UHF) wavelengths, and from some
additional, nonlocal stations or networks,

b. ™"Tier service” consisting of the reception and
re-transmission of signals, originating outside the State of
West Virginia, from specialized networks or stations which
derive a portion of their revenue from commercial adver-
tising and whose signals are broadcast at microwave fre-
quencies through a network of relay stations and communica-
tions satellites; and

c. "Premium services" consisting of the reception and
re-transmission of signals, originating outside the State of
West Vairginia, from premium networks, 1i.e., Home Box Office,
Cinemax, and the Disney Channel, which do not carry
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commercial advertising and which are broadcast at microwave
frequencies through a network of relay stations and
communications satellites

13 The majority of signals or channels included in
the Basic service may also be received by consumers with
conventional television antennas.

14. Consumers can not receive any of the signals or
channels included in the Tier service with conventional
television antennas, although some of those signals may be
received with parabolic reflector, microwave antennas,
commonly known as satellite dish antennas

15. None of the signals or channels offered by the
defendant as Premium services may be received with
conventional television antennas, nor can such signals be
received for viewing with parabolic reflector, microwave
antennas unless the viewer uses special decoding equipment
under license from the originators of those signals.

16. Use of unlicensed decoding equipment to view
premium, "pay cable” signals 1s a violation of federal law

17. Prior to January 26, 1987, subscribers to the
Basic service could view all signals provided in that
service on a conventional television set.

18, Prior to January 26, 1987, subscribers to the Tier
service could only view signals provided in that service
with the aid of a cable "converter box."

19 Prior to January 26, 1987, the defendant charged a
deposit fee to all subscribers using converter boxes
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20. The defendant currently charges, and has charged
throughout the preceding year, a fee of $7.16 per month for
subscription to 1ts Basic service and an additional fee of
$4.95 for subscription to 1ts Tier service.

21. Prior to January 26, 1987, the defendant provided
cable TV services to approximately 30,000 subscribers in its
franchise areas, reaching more than seventy-six percent
(76%) of the households 1in the combined areas.

22. Of the defendant's 30,000 subscribers, more than
fifty percent (50%), or 15,000 subscribers, chose not to
subscribe to the Tier service.

23. On January 26, 1987, the defendant rearranged the
assignment of individual signals to various television
channels in order to promote and carrxry out a change in 1its
services, combining the previous Basic service with Tier
service to create one category of service termed "Expanded
Basic service," eliminating the consumers' option of sub-
scribing to Basic service only.

24. Beganning January 26, 1987, and continuing there-
after, subscribers to the previous Basic service have bgen
unable to receive all of the signals provided in that
service on conventional television sets.

25. On various dates, including January 26, 1987, and
thereafter, the defendant has advertised, through newspapers
of general circulation and through direct mailings to
consumers, that the combined service 1s a "better" version
of the previous Basic service and that the fee for the
combined service would be $11,.,95 per month
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26 The defendant has advertised that 1t will ball
subscribers to 1ts previous Basic service at the new,
combined rate beginning March 1, 1987,

27 The defendant 1s taking and has taken steps, such
as the distribution of converter boxes and the rearrangement
of 1ts signals corresponding to various television channels,
to effect the change to the "Expanded Basic service" for all
of 1ts subscribers regardless of the subscrabers'
preferences for the various categories of services.

COUNT I

28 Plaintiff State of West Virginia, by 1ts Attorney
General, Charles G Brown, repeats and re-alleges the facts
set forth in paragraphs 1 through 27 above,

29 By 1ts actions, the defendant has unfairly and
deceptively consolidated 1ts services to limit and reduce
consumer product options and by incorporating its Basic
service and Tier service into one combined service, the
defendant has unfairly and deceptively forced a substantial
number of consumers to purchase a product which they do not
wish to buy. /

30 By incorporating 1ts Basic and Tier service into
one combined service, the defendant has unfairly and
deceptively raised the price of 1ts Basic service to
approximately 15,000 consumers

31 The defendant's actions, set forth in paragraphs 6
through 30 above, are unfair and deceptive acts and
practices detrimental and injurious to the public interest
and in violation of W Va Code § 46A-6-104

-6
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COUNT 1I1I

32. Plaintiff State of West Virginia, by 1ts Attorney
General, Charles G. Brown, repeats and re-alleges the facts
set forth in paragraphs 1 through 27 above.

33. On various dates on and about January 26, 1987,
the defendant has advertised, published, and distributed,
and caused to be advertised, printed, displayed, published,
distributed, and broadcast, statements and representations
with regard to the sale of cable TV services, stating that
1ts new "Expanded Basic service” will cost "only $1l1 95" per
month, that this 1s an "adjusted" rate for the Basic
service, that the change to "Expanded Basic service" expands
viewer choices while maintaining the same cost per channel
and that thas charge will mean a lower bill for those who
had subscribed to both the Basic and Tier servaices.

34. The statements referred to in paragraph 33 above
are misleading and deceptive in that they fail to state that
the $11.95 monthly charge represents a price increase for
subscribers to the previous Basic service, that the amount
of the increase 18 $4.79, which 1s 66.7% more per month than
the previous rate and that the corresponding decrease for
subscribers to the Basic and Tier services 1s only a nominal
sixteen cents ($0.16) per month.

35. The actions of the defendant described in para-
graphs 6 through 27 and paragraphs 33 and 34 above are
unfair and deceptive acts or practices as defined in subsec-
tions (12), (13), and (14) of W. Va. Code § 46A-6-102(f),
detrimental and injurious to the public interest and in
violation of Code 46A-6-104.
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COUNT III

36. Plaintiff State of West Virginia, by i1ts Attorney
General, Charles G Brown, repeats and re-alleges the facts
set forth in paragraphs 1 through 27 above

37. On various dates on and about January 26, 1987,
the defendant has advertised, published, and distributed,
and caused to be advertised, prainted, displayed, published,
distributed, and broadcast, statements with regard to the
sale of 1ts cable TV services, stating that converter boxes
would now be provided to subscribers "free "

38, The statements referred to in paragraph 37 above
are false, misleading, and deceptive because they fail to
state that subscribers who wish to use a remote control with
their television sets must pay four dollars ($4.00) per
month for a special converter box and because the defendant
has expressed an intention to increase 1ts rates in the
future to recoup 1ts costs in proviading the thousands of
converter boxes necessary to effect the change to the
"Expanded Basic service."

39. The actions of the defendant described in para-
graphs 6 through 27 and paragraphs 37 and 38, above, are
unfair and deceptive acts or practices as defined in sub-
sectaons (5), (11), (12), (13), and (14) of W. Va., Code
§ 46A-6-102(f), detrimental and injurious to the publac
interest and in violation of Code 46A~6-104.

COUNT 1V
40 Plaintiff State of West Virginia, by 1its Attorney

General, Charles G Brown, repeats and re-alleges the facts
set forth in paragraphs 1 through 27 above



678

41. The defendant 1s the sole business entaty
providing video reception services of premium channel
signals within the cities of Charleston, South Charleston,
and Dunbar, West Virginaia.

42. Premium channel signals are encoded, "scrambled,"
so that they may only be received by consumers who subscribe
to defendant's Premium services

43. Beginning at a date unknown to the plaintiff and
continuing to the present, the defendant has provided its
Premium services only upon the condition that the consumer
also subscribe to the Basic service

44. By virtue of the defendant's exclusive position in
the market for premium channel reception, the defendant has
substantial market power to force consumers of the Premium
service to subscribe to the Basic service as well.

45. Defendant's Basic service and Premium service are
distinct products for which the defendant charges separate
fees and for which there are distinct differences in consumer
demand.

46. Tying the purchase of Premium services to the
purchase of the Basic service distorts competition in the
market for reception of local broadcast signals and restrains
trade 1n consumer alternatives to Basic service such as
conventional television antennas and related equipment

47. Tyaing the purchase of Premium services to the
purchase of Basic service adversely affects more than 5,000
consumers and involves more than $100,000.00 per month in
subscription fees.

-9-
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48 By conditioning the sale of i1ts Premium services
upon the additional purchase of the Basic service, the
defendant has created and maintained unlawful "tie-in"
contracts in restraint of trade and competition in viola-
tion of W Va Code § 47-18-3(a)

COUNT v

49. Plaintiff State of West Virginia, by 1ts Attorney
General, Charles G Brown, repeats and re-alleges the facts
set forth in paragraphs 1 through 27 above.

50. Prior to January 26, 1987, defendant's Tier
service consisted of the following special-programming
format, microwave networks Cable News Network, The Nashville
Network, Eastern Sports Network (ESPN), Home Shopping
Network, Arts and Entertainment Network, Music Television,
Chrastian Broadcasting Network, and Lifetime Health Network

51 With the exception of the Cable News Network,
which uses an electronically scrambled signal, the signals
from the networks included in defendant's Tier service may
also be received through the use of satellite dish antennas.

52 Under ordinances of the City of Charleston, the
City of South Charleston, and the City of Dunbar, West
Virginia, businesses and residents in those communities are
severely restricted as to where they may have satellite dish
antennas.

53. Signals from special-programming format, microwave
networks are products distinct from signals from locally
broadcast, convent:onal television frequency stations
providing general programming

-10-
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54, Defendant's Tier service consists entirely of the
reception and re-transmission of signals from special-
programming format, microwave networks,

55. Defendant's Basic service consists primarily of
the reception and re-transmission of signals from local,
conventional television frequency stations providing general
programming.

56 Defendant's Tier service and Basic service are
distinct products for which the defendant has charged
separate fees and for which there are distinct differences
in consumer demand.

57. Begainning at a date unknown to the plaintiff and
continuing to the present, the defendant has provided its
Tier service only upon the condition that the consumer also
subscribe to the Basic service.

58. By virtue of the defendant's position as the sole
commercial reception service for special-programming format,
microwave network signals the defendant has substantial
market power in the cities of Dunbar, South Charleston, and
Charleston, West Virgainia, to force consumers of the Tier
service to subscribe to the Basic service as well.

59. Tying the purchase of Tier service to the purchase
of Basic service distorts competition in the market for
reception of local broadcast signals and restrains trade in
consumer alternatives to Basic service such as conventional
television antennas and related equipment.

60. Tying the purchase of satellite Tier service to
the purchase of Basic service adversely affects more than
12,000 consumers and involves more than $14,340.00 per month
an subscraiption fees

-11-
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61. By conditioning the sale of its Tier service upon
the additional purchase of Basic service, the defendant has
created and maintained unlawful "tie-in" contracts in
restraint of trade and competition in violation of Code
47-18-3(a).

COUNT VI

62 Plaintiff State of West Virginia, by 1its Attorney
General, Charles G. Brown, repeats and re-alleges the facts
set forth in paragraphs 1 through 27 above.

63 Plaintiff State of West Virginia, by 1ts Attorney
General, Charles G, Brown, repeats and realleges the facts
set forth in paragraphs 41 through 47 above

64. Plaintiff State of West Virginia, by its Attorney
General, Charles G. Brown, repeats and realleges the facts
set forth in paragraphs 50 through 60 above.

65, By conditioning the sale of i1ts Premium services
and the sale of 1ts Tier service upon the additional pur-
chase of the Basic service, the defendant has engaged in
unfair methods of competition in the market for the recep-
tion of local broadcast television signals in violation of
W. Va Code § 46A-6-104.

COUNT VII
66. Plaintiff State of West Virginia, by its Attorney
General, Charles G Brown, repeats and re-alleges the facts

set forth in paragraphs 1 through 27 above.

67. The defendant provides discrete services, referred
to herein as cable TV services, as 1ts primary business

-12~
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68 The defendant 1s the only provider of commercial
cable TV services in the cities of Charleston, South
Charleston, and Dunbar, West Virginia

69 The defendant has announced that 1t will raise the
price of 1ts Basic service by 66 7% and that, after expenses
resultaing from a change of services, the defendant expects
to maintain a reasonable margin of profat.

70. The defendant has substantial power over the price
of 1ts services because consumers do not consider other
reception products or services to be acceptable substitutes

71. The defendant maintains a monopoly over the supply
of cable TV services within the cities of Charleston, South
Charleston, and Dunbar, West Virginia.

72. The imminent restructuring of prices for defen-
dant's Premium services and the imminent increase in the
price of its Basic service constitutes use of a monopoly for
the purpose of controlling praices ain violation of W. Va.
Code § 47-18-4.

PRAYER

WHEREFORE, plaintiff State of West Virgainia prays that
this Honorable Court will grant the followaing relief:

1. A preliminary order enjoining the defendant from
violating the provisions of W. Va. Code §§ 46A-6-104,
47-18-3(a), and 47-18-4 as described in Counts I through III
and Count VI of this complaint, including completing the
combination of Basic service and Satellite Tier service into
"Expanded Basic service,"” charging subscribers to the Basic
service for the combined service, and all acts, including

-13~-
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advertising, in furtherance thereof during the pendency of
this actaion;

2 Permanent injunctive relief enjoining the defendant
from vioclating the provisions of W. Va, Code §§ 46A-6-104,
47-18-3(a) and 47-18-4 by unlawfully combining 1its services
or conditioning the purchase of one service upon the addai-
tional purchase of another service and thereby preventing
consumers from making independent purchase choices and
forcing consumers to purchase services which they do not
desaire;

3. Full restitution to each consumer adversely affected
by defendant's violations of W. Va, Code § 46A-6-104 described
1in Counts I-III of this complaint,

4 Appointment of a receiver for the sequestration of
liquid assets and to preserve restitution for consumers
found to have been damaged by defendant's actions;

5. Civil penalties in the amount of $5,000.00 for each
violation of W, Va. Code § 46A-6-104 as set forth in Counts
I, II, I1II, and VI of this complaint,

6. Civil penalties in the amount of $100,000 00 for
all violations of W Va. Code §§ 47-18-3 and 47-18-4 as set
forth in Counts IV, V, and VII of this complaint,

7. An award of plaintiff's costs in this action,
including, but not limited to, filing fees, witness fees and
expenses, and costs related to the production of non-

testimonial evidence,

8. An award of reasonable attorney fees and investiga-
tive costs for time involved in the investigation and

pursuit of this action, and

-14-
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9, All other orders and judgments the Court shall deem
just and proper to effectuate the purposes of the West
virginia Antitrust Act, W Va Code § 47-18-~1 et seq., the
West Virginia Consumer Credit and Protection Act, W. Va.
Code § 46A-1-1 et seq., and other general laws of the State
of West Virginia

STATE OF WEST VIRGINIA ex rel
CHARLES G. BROWN, Attorney
General,

Plaintiff,

By Counsel

Mé&%\m

CHARLES G. BROWN
ATTORNEY GENERAL

ANPZF

MARK KINDT

DEPUTY ATTORNEY GENERAL

State Capitol, Room 26-E
Charleston, West Virginia 25305

Counsel for Plaintiff

-15-
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STATE OF WEST VIRGINIA,

COUNTY OF KANAWHA, to-wait

VERIFICATION AFFIDAVIT

The undersigned, Charles G Brown, after being duly
sworn, deposes and says

I hereby verify that the allegations set forth in the
foregoing complaint are true, except insofar as they are
therein stated to be upon information and belief, and
insofar as they are stated to be upon information and
belief, I believe them to be true.

>

LW

CHARLES G BROWN

ken, subscribed and sworn to before me this zgﬁ day
o , 1987

My commission expires /2/?/2{ .
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z NOT "+ BL3LIC !
‘ [ T\ ACINIA i W’

oo 7 MaRTIN
St 8 Notary Public
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Attachment No. 8

"Siphoning'" of NFL Games
From Free TV to Pay Cable

BETWEEN THE LINES

ESPN had the games
and nobody complained

ESPN has completed 1ts first year of National
Football League regular season games, and the big news
18, there wasn’t any big news

Now hold on a minute, you might say Didn’t the NFL
on ESPN produce a combined average rating of 12 4 (a
10 6 cable-only rating), about three rating points higher
than the network guaranteed advertisers?” And didn’t
98 percent of ESPN’s universe carry the games, well
above the 90 percent circulation figure guaranteed? And
wasn't ESPN’s production of the games of high quahty,
s0 good 1n fact that most entics said they were indistinguishable from those on the
Big 3 networks? And didn’t hundreds of cable systems reap an advertising
windfall? Yes, yes, yes and yes

But here’s what didn’t happen Nobody—neither Congress, nor football fanatics,
nor broadcasters nor the NFL owners—raised a hue and cry that ESPN was
undermining the Republic It seems difficult now to recall the alarums sounded
when the deal was announced, mainly to the effect that if cable (enunciated with
definite distaste) were allowed to stick 1ts nose into the pro sports tent, then what
would be next, the Super Bowl?

Well, 1t remains doubtful that the Super Bowl soon will be carried by a cable
network, but after this maiden NFL season on ESPN, that at least has become a
real possibility and not rhetoric

In any event, ESPN specifically and the cable industry generally now 1s
entitled to a small, private smile for successfully achieving a significant
milestone, an immense accomplishment done modestly

—Steve Tuttle
Editor and Associate Publisher

6 CABLEVISIONIJANUARY 18 1388
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Attachment No 9

Turner Network Television Plans

to "Siphon Major Events

From Free TV to Pay Cable

C A B L E

S AT E L L

R A O T E L E V
\b|113N015

utm@w@@& 12

Turner’s TNT adds spark to Atlantic Cable Show

New baslic cable network, pianned
for March launch, still needs board
approval on the wish st major
cpons events lncludlng the Otympics

Ted Turner 1n a keynote address opening the
Atlantic Cable Show revealed details about
his planned basic cable network Tumner Net
work Television which he said would be a
cable-exclusive  progmm  service  built
zround major television events The service
which needs the approval of the Tumer
board which 15 scheduled to take up the
matter at a meeting on Fnday Oct 16
would be supported by both advertisers and
cable operators

Turner s supersiation WTBS(TV) Atlanta
“has gone about as far as 1t can go " Turner
said “1 need to get subscriber fees so we can
g0 10 the next level = The fees he envisions
would begin at 10 cents per month per sub-
scriber 1n March 1988 and would increase to
20 cents in March 1989 He also said the
network would carry 10 minutes of advertis
g an hour with three to four munutes
tumned back to the cable operator

The cvents Tumer wants to go after in

clude Mujor League Baseball the National
Hack 1A NCAA basketball

all the cotiege football bowl games and asso-
ciated parades the Olympics the Kentucky
Derby the Daytona 500 the Indianapolis
500 the PGA U S Open golf the Masters
the Briush n Wimbledon US Open
tenmis Miss USA Miss Teen USA Muss
Universe the People s Choice Awards the
Amencan Music Awards the Kennedy Cen

Attentee Cay Convent:on Canter

ter Honors the Academy Awards the Tony
Awards and the Grammys Tumer s Good
will Games would also appear on the new
network

‘Turner made 1t a point to claim that mak
ing the new service cable-exclusive was his
idea And he said his legal counsel has ad
vised him that because TNTwould be a stant
up service 1t would not run afoul of antitrust
laws % %
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Turner sets
o  LINT start

; in October
53 9:2( ! Staff reporter

o
a
o
—
¢
]
@
=
=
)
J“' g
]
Q.

NEw York—Turner Broad-
casting System hopes to launch
Turner Network Television on
Oct 3 with a 10 milhon to 15
milhion subscriber base

Gerald Hogan, president of
TBS’'s entertainment network
unit, 1s trying to nail down sub-
scriber commitments 1n a series
of teleconferences wi‘h the
multiple cable system operator
executives who attended TBS'’s
meeting on TNT last week

Mr Hogan and Ted Turner,
TBS’s chairman and chief exec-
utive, are also talking to board
members 1n an effort to get
their approval of the proposal,
including the Oct 3 kickoff

Representatives of about 10
of the country’s largest MSOs
attended the Turner meeting
last week At least one, Tele-
Communications Inc President
John Malone, has given the net-
work his full support

Others, such as Robert
Miron, president of Newhouse
Broadcasting, expressed some
reservations

“It was an interesting pre-
sentation,” Mr Miron said
“Ted had some innovative pro-
gram 1deas

He said some aspects of the
plan, plus channel capacity
considerations, will lead him to
review the proposal ‘“very care-
fully ”

Turner’s plans for a 10 mil-
lion to 15 million subscriber
base would be “by far the lar-
gest subscriber launch of a
(cable) network,” Mr Hogan

Crain Communications

ommmﬁi';s:awc«mmmn

$1 A COPY, $45 A YEAR
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says It would immediately make TNT elhgible for
A.C Nielsen Co ratings

That mulestone, which some cable networks have
taken years to reach, 1s vital 1n attracting sigmh-
cant advertiser interest.

TBS sources close to the plan say systems will
not be charged a per-subscniber rate duning the
farst year, but would pay 15 cents per subscriber 1n
1989, 20 cents 1n 1990 and 25 cents 1n 19891

Concerning the debut date, Mr Hogan says,
“There are probably 20 different reasons why we
chose Oct 3, but most importently, the Olympics
will be over "

A three-step programing strategy has been
planned, he said, which will ultimately see the 1n-
clusion of high-profile programing “that dnves
new subscribers and enhances current customer
satisfaction "’

That has been the goal of Mr Turner, who told
the Atlantic Cable Show 1n October that TNT
would attempt to grab nghts to such TV heavy-
weights as the Grammy Awards, the Olympic
Games, “all of baseball” and “anything else we can
think of "

Says Mr Hogan “Imtially we'll rely on our h-
brary of acquired product But at this first stage
we'll also be engaged 1n the development and hope-
fully the production of new programing

That penod, expected to last 18 months to 30
months, will be followed with a schedule integrat-
ng new, onginal programing

“But whether 1t will be breakthrough program-
g or not, I don't know,” Mr Hogan says

The final step, about five years away, will see a
prime-time schedule dominated with onginal
fare—*250 mghts a year would be onginal, includ-
ng live sports,” Mr Hogan says

In the battle for channel space on cable systems,
TNT 1s expected to try to replace superstations in
some markets #
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Senator METZENBAUM Thank you very much, Mr Maltz

Our next witness 18 Wendell Triplett I will hold my questions
until I have heard from this entire panel because we are running
out of time Mr Wendell Triplett, Chullicothe, OH

STATEMENT OF WENDELL TRIPLETT

Mr TripLErr Thanks for the chance to testify, Senator It is
greatly appreciated

Senator METZENBAUM Happy to have you with us, sir

Mr TripLETT I am here on my own behalf as a little guy trying
to make a new UHF station in Chillicothe/Columbus go And also
to plead for all new stations across the country that are either
trying to exist 1n their very early phases or trying to build new
ccglgtructlon permits who have recently been given to them by the
F

We were a home shopper when we went on the air August 31
However, since January 4, we are a full, standard, independent tel-
evision station We had to sell a radio station 1n order to get our
programming, and that did not occur until December

My wife and I have undergone a living hell since the strikedown
of mustcarry on December 11, 1987 We are on three of the four
cable systems 1n Columbus, having been taken off by Coaxial Com-
munications Cable on approximately January 20 We are being car-
ried by All American ATC out of Denver, Warner and Telemedia
We are very appreciative to be carried by these three systems and
would rather not comment on them due to the extreme sensitivity
of the problems, sir

I wall comment on Coaxial, since they have no intention of put-
ting us back on, although we have offered consideration in the way
of time for them to sell, assumption of any copyright hability They
have additional promotional time for their programming, if they
would like 1t They, the president and majority owner will not even
meet with us to work out our differences They only want to ex-
change letters with much doubletalk and confusion to obscure any
real truth on the 1ssues between us

I would now like to comment on the damage being done to new
stations and new construction permits all across the country

Senator METZENBAUM Who owns Coaxial, Mr Triplett?

Mr TripLeErT The major owner 1s—1t 1s a fairly closely held cor-
poration The major owner 1s a gentleman who hives 1n Jay, NY,
Mr Silverstein

Senator METZENBAUM Where?

Mr TripLerr Jay, NY That 1s upstate eastern New York
YSix}?ator MEetzENBAUM Is that the major cable company 1n New

or

Mr TrIPLETT It 15 one of the big ones Warner 1s the largest,
having 77,000 current subscribers They have approximately 62,500
They are the second largest

Senator METZENBAUM Thank you

Mr TripLerr The Cable Act, as has been said here many times,
they must be revisited The Government gave away the store
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New stations cannot get any financing today, Senator None
whatsoever You cannot get any existing working capital, nor can
people build new stations that they have been construction permaits
from the FCC because of this must-carry problem

Many stations that are on are terrorized by the possibility of
being taken off I have talked to them all the way from Riverside
to Lowell, MA, to Florida New stations are held in bondage by
cable today Cable’s gaal is to sell $5 billion 1n advertising by early
1990’s It 18 pretty obvious why they do not want us new boys on
the street

Stations on cable are locked out of the home As the NBC study
showed, there 18 only 1 percent that have an A/B switch and only
10 percent ever look at over-the-air signals

Not being on cable completely undermines an independent sta-
tion’s morale If a station had a 2,000-foot tower in the middle of a
market and 1t 18 not on cable, they will not get a decent market
share to make 1t If we are on cable, we will make 1t fine, Senator
If we are not kept on cable, we are sumply going to die

Managers and owners of new stations are fighting for their sur-
vival which undermines their ability to manage their operations
This hearing gaves us hope, but 1t 18 only real if true action 1s
taken quickly The time profile 1s a great problem for new stations
If help 18 not received, some tremendous damage will be inflicted
on these fledgling new businesses

I have approximated that 100 stations are affected, and 1 wll
complete my studies—being an old operational analyst from RCA
And I think that there are $70 million 1n jobs a year are going to
be lost I think there 18 $500 million in revenue if this problem 1s
not fixed

Free local television will be dramatically affected along with di-
versity of views For example, Coelho mentioned 182 PBS stations
were thrown off A couple more points, sir

Senator MerzENBAUM Thank you very much, Mr Tnplett

Our last witness today 18 Mr John Siegel, president of KBHK-
TV, San Francisco

STATEMENT OF JOHN SIEGEL

Mr SiEGeL Thank you, Mr Chairman, for the opportunity to tes-
tify here today

Over the past few years the cable industry has radically changed
from being a benign retransmatter of local stations to becoming a
powerful producer of programming that competes with the local
stations

For example, Mr Chairman, you have listed the financial interest
1n cable programming channels that TCI owns or controls Cable
companies compete with local broadcasters for viewers while they
control the access to the viewing choices 1n the home

Virtually, 100 percent of the cable systems in this country are
local monopolies And when you combine the lack of competition
and the power to control the viewing choices with a financial inter-
est 1n the success of competing programming, you are left with a
distorted marketplace that 1s far from consumer-preference driven
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Even when must-carry rules were 1n effect, cable companies
abused their gatekeeper power contrary to overwhelming evidence
of consumer preference for the local stations’ programming Only
in an abusive monopoly climate can an entity reap higher and
higher profits by not responding to consumer preference

Absent must-carry, the congressionally guaranteed compulsory li-
cense along with the lack of strict syndicated exclusivity provisions
operate to enable cable companies to further distort the competi-
tive process

Under the compulsory license, for virtually no cost cable compa-
nies regularly import distant television signals Often these sta-
tions air the same shows as the local station and often 1n the same
time period

It can hardly be suggested that viewers desire the same program-
ming to appear on two, three, or four channels But because cable
companies compete for viewers and advertising revenue against local
stations, 1t 18 to the cable’s benefit to dilute the value of 1ts competi-
tor’s programming

One cable system 1n San Francisco, United Cable, a TCI subsidi-
ary, takes this unfair practice one step further They refuse to list
KBHK 1n their cable guides with most of the other Bay Area sta-
tions, but they do list a distant UHF station from Sacramento
which airs much of the same programming KBHK airs

Let me tell you a little about what my station has gone through
1n the last couple of years Years and years ago my station was San
Francisco Cable Company’s best friend We worked with them to
help promote cable subscribership In exchange, we successfully
unified our channel location to channel 12 on virtually all of the
Bay Area cable systems

But as our historically good relationship based on interdepend-
ence became one of competition, things began to change In late
1986, we began to hear rumors of a marketwide cable channel repo-
sitioning plan to unify all cable and broadcasting channels in the
Bay Area The plan had us slated to be moved to what we call “Si-
beria ”’ This despite consumer preference for our programming over
any other cable programming, and despite the fact that we were
already unified

We first went to the various Bay Area municipalities to persuade
them that they could protect local consumer preference But the
cable companies stormed 1n wrapping themselves 1n the Cable Act,
the first amendment, and threatened smit Obwviously, the local mu-
nicipalities were intimidated

Thereafter, we brought suit in State court alleging anticompeti-
tive behavior and unfair competition We now have resolved our
differences with the named defendant Viacom 1n that suit, but our
cable position 1s fragile at best In fact, by testifying here today I
fear retribution by cable companies 1n the Bay Area, especially
TCI TCI and KBHK are at great odds, ever since they moved us 1n
1986 and imserted their owned and ad-supported channel in our
place contrary to consumer preference

In conclusion, cable 15 an unfair competitor They reap higher
and higher profits contrary to clear consumer preference Congress
should launch an investigation of i1ts own 1nto cable’s concentration
of power It should look into amending the Cable Act to protect
consumers and local broadcasters from cable’s anticompetitive be-
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havior It should tie the compulsory copyright license to must-carry
and syndicated exclusivity And 1t should prevent channel shifting
without a clear-cut showing of consumer preference

Thank you, Mr Chairman

[The prepared statement of Mr Siegel follows ]
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TESTIMONY OF JOHN SIEGEL,
PRESIDENT OF KBHK, SAN FRANCISCO,

BEFORE THE SENATE COMMITTEE ON THE JUDICIARY,
SUBCOMMITTEE ON ANTITRUST, MONOPOLIES AND BUSINESS RIGHTS
MARCH 17, 1988

Thank you, Mr Chairman, for inviting me to appear
before this distinguished Subcommittee My name 1s John
Siegel I am President of San Francisco independent T V
station KBHK I also serve on the Board of Directors of
KBHK's parent company, United Television, Inc , a publicly
traded company Chrais-Craft Industries, another public
company, controls 51 percent of United Television's stock
and I am a Vice President of Chris-Craft

KBHK 1s the number 2 independent T V station in
the competitive San Francisco television market In terms
of audience appeal (1 € , consumer acceptance) KBHK 1s the
fastest growing television station in the market

KBHK 1s a member of the Chris-Craft/United
Television group of television stations This group 1s the
eighth largest broadcasting group in the U S and the
largest group west of the Mississippi

I OVERVIEW

The cable industry has changed dramatically in
recent years It can no longer be dismissed as a friendly
group of "mom and pop" entrepreneurs trying to improve
television reception in a few 1solated communities for the

benefit of consumers Today, more than half the households

1n America receive their television programming through a
cable The cable i1ndustry expects to be a $15 billion
industry by 1991 And for this year, cable’s largest
company, TCI, 18 projecting a $1 billion cash flow

As the C~SPAN cameras make us all aware, cable
television programming 18 no longer limited to broadcast
transmissions, but instead a multitude of competing program
services The alphabet soup of TDC, CNN, TNT, MTV, and CVN

pervades the industry Indeed, the expansion in the scope
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of the cable industry 1s matched only by the consolidation
1n 1ts ownership A few media behemoths now dominate the

1ndustry This week’s Multichannel News headline uses

"Godfather" to describe TCI

The sad truth is that the modern cable industry
represents the emergence of the largest unregulated monopoly
in this country Most cable operators have a de facto
monopoly within each of their franchise communities
Notwithstanding claims to the contrary, there really 18 no
effective competition to these cable operators If you want
clear broadcasting reception along with the variety of
programming cable television has to offer, there 1s, for all
practical purposes, just one player in virtually every town

Today, the cable industry 18 taking advantage of an
unparalleled, favorable, legal environment endangering the
continued viability of free, over-the-air television in thas
country and blatantly riding roughshod over the wishes of
consumers Ironically, deregulation with 1ts usual pro-
consumer motivation, when applied to the cable industry has
resulted 1n just the opposite effect Cable operators who
now have financial interests in the cable programming they
carry have strong economic 1incentives to conduct their
business 1rrespective of demonstrated consumer preference
and to the detriment of the broadcast industry Congress
needs to take immediate steps to restore a "level playing
field"” on which local broadcast stations and cable can
fairly compete

II ANTITRUST/COMPETITIVE FRAMEWORK

A Cable Companies are Competitors of
Local Broadcasters

Today, cable companies not only own the cable
delivery system, but also own numerous programming channels
For example, TCI, the largest cable company, owns or has a
significant interest in Turner Broadcasting (CNN) (WTBS),

Cable Value Network (Homeshopping), The Discovery Channel,
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Black Entertainment, American Movie Classics, Tempo,
Netlink U S A, X Press, QVC and Fashion Channel

Cable companies compete with local stations to
capture the local audience’s viewing attention (consumers)
Based on that viewing level, what we call "ratings , cable
companies compete with local broadcasters for national and
local advertising revenue Because many cable companies may
operate 1n a single geographic television market, they often
enhance their competitive efforts in that market by banding
together to sell, in concert, advertising on the cable
channels they jointly carry on their respective systems in
that market These combinations are called "interconnects 'l
In short, cable companies control the access to the viewer
while having financial interest in the delivery of
competitive programming

B The Cable Companies Possess Enormous

Market Power Over Television Viewers
and Broadcasters

Vairtual 100 percent of the cable systems 1in the
cities and towns of this country are local monopolies Less
than one percent of the communities in the United States
have overbuilds (that i1s, more than one cable system), and
even then, almost none of those communities has cable
systems which actually compete with one another in the same
neighborhoods of that community As a result of 1its

gatekeeper" position, each local cable system has the power
to decide what the viewers in that community can and cannot
receive on their T V set without regard to consumer

preference And, through their channel placement practices,

cable companies, regardless of consumer preference, decide

1 Interconnects are important because they function as an
economic deterrent to overbuilding in a cable company’s
neighboring area currently being served by a partner in the
interconnect
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how convenient or inconvenient 1t will be for those viewers
to find the programming of a competing local broadcaster on
theirr cable system

To the extent that there 18 no competition to the
cable company and given its gatekeeper status, the
marketplace 1s distorted Viewers use the cable as a
convenient means to gain reasonably clear access to local
over-the-air programming as well as viewing the other cable
offerings Nevertheless, while 50 percent of the television
households in America now rely on cable, at any given time
the vast majority of those cable viewers are watching the
over-the-air broadcast channels As time has shown, cable
companies prefer to eliminate or disadvantage their
competitors by exercising their gatekeeper power, rather
than having to compete against them in the marketplace

(o Even With Must-Carry, the Cable

Companies Have an Established Record

of Misusing Their Power to the
Detriment of Consumers

Even while the must-carry rules were in effect,
cable companies began to reshuffle channels of local
broadcasters This continues despite clear consumer
preference for the local broadcaster’s fare over the cable
channel which replaced it I know of no channel
repositioning that resulted in anything other than a local
station being moved out by a lesser-viewed cable program
The local station was eilther dropped or moved to a higher
channel Consumers who were accustomed to viewing that
local station on 1its prior channel were disadvantaged or
even displaced 1f thear T V set could not receive the
higher channel on which their preferred programming now
appears

Now that TCI has given its go-ahead to the new TNT
Channel, local broadcasters fear for theirr very existence
Will they be moved or replaced to make room for this new TCI

program venture® An overwhelming economiC 1ncentive exists
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for the cable operator to replace the local station from
which 1t derives no direct revenue, with either a cable
channel in which 1t owns an equity interest, a cable channel
on which 1t sells advertising, or a cable channel from which
1t derives money or other forms of direct compensation In
short, the cable companies as local monopolists, can afford
to place consumer wishes regarding programming and dial
positions second to those companies’ own direct economic
interests

Often the cable companies publicly rationalize
their channel positioning decision based on consumer
surveys" -- surveys which are of highly dubious reliability
and often are contrary to readily available consumer
preference evidence such as existing rating service data

provided by Nielsen and Arbitron

Cable’s cavalier c-annel repositioning efforts
reached their height when some cable companies in effect
auctioned channel position to the highest bidder among cable
networks It worked like thas A cable network would say,
‘our programming normally costs X If you move us to
channel 2, we will charge ycu X - Y or less The daistorted
marketplace gives cable companies not only the incentive but
the economic power to do this But there 18 clear injury to
competition when a cable system uses 1ts monopoly power and
control over the delivery system to disadvantage 1its
competitor in the face of clearly demonstrable consumer
preference for the local broadcast station Regardless of
consumer preference, cable companies prefer to position the
cable programming in which they have a financial interest on
the lower tier (2-13) Typically, they end up relegating
many local broadcasters to "Siberia" on the television dial

On occasion, cable companies ‘offer"” to move local
broadcasters to cable channel positions which match the

broadcasters’ over-the-air designations For some stations
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this may be acceptable, but for others a move of this nature
1s tantamount to being dropped from the system entirely
For example, some cable companies like TCI do not
automatically give subscribers with second sets a converter
box when they hook up that second T V set If the second
set 18 not cable-ready, and virtually all are not, and 1f
the station was moved out of the 2-13 channel range, it is
very unlikely that that station can be received on that
second set

Companies such as TCI turn the argument on 1ts head
when they attack the local station for demanding better
positioning than 1ts over-the-air dial position We see 1t
differently We are not demanding an upgrade, just don’t
downgrade us 1f consumers prefer what we do over what you
own That 1s, unless TCI can show reliable consumer
preference data for the programming 1t seeks to use to
unseat a local broadcaster from i1ts long-held channel
position, TCI does not have the legal right to act contrary
to consumer preferences in the environment of a distorted,
monopolistic marketplace wherein 1t derives a financial
benefit from uprooting the local stations

By definition, such a move 18 not in the consumer
interest 1f consumers preferred the uprooted local station
to the newly installed cable channel Such behavior 1s 1in
the 1interest of the cable company monopolist, not in the

interest of consumers

D wWith the Elimination of Must-Carry
and Pursuant to Their Anticompetitive
Agenda, Cable Companies Will Now Use
"BEditorial Judgment" as a Subterfuge
to Unfairly Compete Against Local
Broadcasters

Misconduct occurred during the must-carry years
With the elimination of must-carry, anticompetitive behavior
on the part of the cable companies will accelerate to the

detriment of clear consumer preferences and to the detriment

87-568 0 - 88 - 23
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of the local broadcasters The delivery system will be used
by cable companies as an anticompetitive device which need
not be responsive to consumer wishes while 1t anomalously
reaps ever higher and higher profaits Only in an abusaive
monopoly climate can an entity earn more and more money not
being responsive to consumers

A broadcaster 18 largely powerless to fight the
cable operator’s decision to favor cable channel programming
over broadcast programming The broadcaster cannot
realistically expect viewers to forego cable service to
protest the deletion of a single broadcast station First
the cable companies went after the public stations  Now
they are taking on the local stations one by one And even
when viewers do object, cable companies do not respond They
say, "Too bad, 1it’s our system " Absent government
reqgulation, the cable operator’s monopoly position allows it
to maximize profits while offering a less than optimal
service to the viewers

Significantly, one means that local stations might
use competitively to maintain or entice carriage by a cable
system on an attractive channel 1s for the local
broadcasters to offer exclusive programming which
consumers/subscribers would want to see But the compulsory
copyright law which Congress enacted, especially without
strict syndicated exclusivity, has deprived local
broadcasters of this most important competitive tool

III COMPULSORY COPYRIGHT -- ELIMINATION OF

SYNDICATED EXCLUSIVITY -- OVERTURNING OF

MUST CARRY AND THE 1984 CABLE ACT HAVE

CREATED AN IMBALANCE ENABLING CABLE TO

PROFIT CONTRARY TO CONSUMER WISHES AND TO

THE DETRIMENT OF COMPETITIVE FORCES AND
THE BROADCASTING INDUSTRY

The 1976 Copyright Act and the 1984 Cable Act
(together with the elimination of the FCC’s syndicated
exclusivity and must-carry rules) have left a dramatic

imbalance in the respective rights of broadcasters and cable
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operators Congress created cable’s compulsory copyright
license 1n 1976 to assist the fledqgling industry’s access to
programming at a time when the cable industry argued it
could not afford to negotiate for or acquire programming on
1ts own Instead of having to negotiate for thas valuable
programming, cable was given the statutory right
unilaterally to appropriate broadcast programming in
exchange for relatively traivial payments With one company
projecting a 1988 cash flow of $1 billion, this special
copyright treatment makes no sense today -- the cable
industry surely has the resources to bargain for its
programming like any other copyright user

The operation of cable’s compulsory copyright
license 18 particularly harmful to broadcasters because,
under current conditions, it facilitates cable’s importation
of duplicate programming without regard to licensing
agreements negotiated between program suppliers and local
broadcasters Television stations today routinely find that
they have spent millions of dollars securing the exclusive
right to show a syndicated program in their respective
communities, only to discover that the local cable operator
18 importing several distant signals showing the exact same
programming, often in the same or adjacent time periods
Certainly 1t cannot be said that viewers prefer to see the
same programming on different channels Yet, cable has an
incentive to import this duplicative programming By doing
so 1t fractionalizes the local station’s audience and
thereby causes the local station to receive less revenue
That leaves more revenue for cable to go after
Furthermore, the fractionalizing of local station’s audience
wlll result i1n lower ratings for that station As a result,
traditionally low cable ratings will by comparison look
slightly more competitive Again, the delivery system 1is

being manipulated and used as an anticompetitive device
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Cable’s ability to duplicate the programming of
local stations 18 not something cable bargained for
Rather, 1t 18 a Congressional gift

Cable 1s able to secure local exclusivity for the
programming 1t places on cable channels, local broadcasters
should have that same raight So long as that right as
denied, local broadcasters are denied the abilaty to
effectively compete with cable The compulsory copyraight
and lack of a strict syndicated exclusivity provision
enables cable to circumvent privately negotiated program
contract exclusivity provisions and undermine the efforts of
local broadcasters to make themselves more attractive and
competitive There no longer exists a satisfactory
rationale for this disparate treatment of competitors
operating within the same marketplace, especially in light
of the damage 1t does to local broadcasters who continue to
search for creative ways to remain competitive while
brainging diversity to the viewing public

The operation of the compulsory license 1is
especially damaging to local broadcasters because, absent
the FCC’s old must-carry rules, cable systems can completely
bypass local broadcast stations and rely instead on imported
signals There are no rules in effect today requiring the
carriage of local broadcast signals, even as a condition to
compulsory copyright licenses Thus, when a cable operator
finds 1t an 1ts own financial interest to drop a local
station, there are no readily available legal means to
prevent 1t from doing so

This problem 1s exacerbated by the cable industry’s
insistence that congress intended in adopting the Cable Act,
to preclude interference, by either the FCC or local
franchise authorities, regarding any cable-related decision

In court case after court case, cable continues to

attempt to escape whatever regulatory burdens 1t still faces
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on the grounds of the First Amendment

When faced not only with proof of outrageously
predatory conduct by a would-be competitor 1in 1ts market,
but also with objections from the franchising authority and
the viewing public that it was supposed to serve, TCI
Cablevision, i1n a celebrated court case, had the audacity to
argue that 1ts predatory conduct 1n trying to exclude
competitors and ignoring consumer wishes was immunized by
the First Amendment because TCI was engaging in "speech”
activity Both the jury and the trial court rejected that

claim and TCI ended up paying more than $40 million in damages

Cable companies also rely on two appellate court
decisions 1involving must-carry to argue for First Amendment

immunity for any and all of their actaivities related to

program carriage, yet neither of those decisions even
addresses -- much less decides -- 1ssues of anticompetitive
behavior by cable companies

Cable companies around the country have attempted
to convince courts they are even immune from state antitrust
law and consumer protection statutes For example, only a
few weeks ago a case brought by West Virginia addressed the
threshold Cable Act preemption 1ssue in the context of a
jurisdictional motion to dismiss West Virgainia claimed
that Capitol Cablevision, an American Television and
Communications Corp ("ATC") subsidiary, violated West
Virginia consumer protection and state antitrust laws ATC
claimed the Cable Act preempted state law Fortunately,
this judge disagreed

Meanwhile, other trial courts have begun to
severely restrict the powers of local governments to provide
some check on the market power of cable companies One
court even went so far as to state that the purpose of the
Cable Act was to foster the growth of cable -- as if cable

were still a fledgling industry
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Contrary to viewer preference, consumer interests
and antitrust and unfair competition statutes, cable
companies will use a combination of the Cable Act, court
decisions and the First Amendment to assert the proposition

that they have carte blanche to do whatever they want

regardless of the injury to the consumers and the
competitive process

Congress needs to focus 1ts attention on the cable
companies and recognize that cable companies act out of
greed and not in the public interest or the consumers’
interest

Our experience, which follows, 18 both not unique
and unique Not unique insofar as the treatment we have
receirved from cable companies Unique 1n that we have
elected to fight, to commit the necessary resources, and to
draw the line Fortunately, we can afford it Other
stations cannot and consumers are being manipulated by a
cable shell game of dropping and moving stations contrary to
clearly demonstrable consumer preferences

With the elimination of must-carry and the
introduction of new cable channels coming on each week
begging for carriage, 1t 18 only a matter of time before
wholesale dropping of local stations begins

Iv KBHK’S CABLE RELATIONSHIP

Long before i1t became "fashionable" for a local
broadcast station to work with cable companies, KBHK 1in the
19708 recognized that local broadcasters and local cable
companies shared a symbiotic relationship San Francisco,
known for its hills, was one of the early high cable
penetration television markets During this period, cable
merely retransmitted the existing television stations’
signals And, in this period, Bay Area cable companies and
KBHK were not competitors

KBHK, however, was carried on an array of different
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cable channels throughout the Bay Area A decision was made
to try to persuade cable companies to move KBHK to one
unified television market-wide cable channel Cable 12 was
chosen even though on many systems KBHK was carried on lower
numbers Also, at this time most cable systems were limited
to 12 channels KBHK believed that 1f 1t could successfully
unify itself on virtually all Bay Area cable systems, it
could advertise its over-the-air channel with its cable
channel and over time develop a dual identification

To achieve this goal, KBHK hired a full-time
employee This person sought to educate cable operators as
to how popular KBHK's programming was with viewers From
time to time KBHK promoted the benefits of cable
subscribership KBHK often paid to advertise local cable
companies on billboards KBHK also bought technaical
equipment for cable companies to effectuate the station’s
move to channel 12

To unify KBHK on channel 12 was no simple task
There were more than 65 Bay Area communities then served by
more than 40 cable companies Nevertheless, unification of
KBHK on virtually all Bay Area cable systems was achieved
Almost 90 percent of all cable subscribers in the Bay Area
received KBHK on channel 12

With this level of success, KBHK launched a massive
1dentification campaign to i1dentify itself as "Bay Area
Cable 12 " KBHK became so identified as "Bay Area Cable 12"
that this later became a registered tradename of KBHK

In the early 1980s cable companies began to realize
success in offering cable exclusive programming Thas
opened the way to competing for viewers and advertising
revenue against such local stations as KBHK This changed
their historical relationship with broadcasters from one of
interdependence to one of being competitors for viewers,

advertising revenue and syndicated programming
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In late 1986, KBHK began to hear rumors about a
market-wide cable channel repositioining plan by all cable
companies 1n the market Further investigation proved that
the rumors were valid, and that KBHK was slated to be moved
from 1ts long-established Channel 12 slot to an undisclosed
position way up the dial
While KBHK obviously 18 aware of the benefits of
channel unification, KBHK was already unified
Nevertheless, we were destined to be moved to "Siberia "
This, despite the fact that KBHK 1s a very heavily viewed
station Viewed much more than any cable channel that might
be offered to the public as a replacement
Years of unification, advertising, Bay Area
Cable 12 identification, and providing the public with
preferred programming, were about to go down the drain
Moreover, viewers who preferred to watch us on Channel 12
might not be able to continue to view us 1f we were moved to
a channel their particular television set could not receive

But the most bizarre aspect of all this is that, in
the name of market unification, cable companies were intent
on uprooting KBHK which was unified already The only
reason for doing this was obvious It was for cable
companies’ economic benefit and not for the benefit of
consumers, who had clearly demonstrated they prefer our
programming, and who have long expressed a preference for
the popular local stations to be grouped together on the low
end of the dial

In the face of this market-wide unification

attempt, RBHK first tried to impress upon 25 local
municipalities that they,under their various franchise
agreements, could protect local consumer preferences as to
channel placement The cable companies with their expensive
lobbyists and lawyers stormed the City Halls waving the

Cable Act, First Amendment and threats of suits against the
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cities 1f they did anything of the sort The cities were
clearly intimidated by the cable companies’ efforts
Thereafter, we examined our options and, ultimately, KBHK
elected to bring a suit in state court for injunctive relief
alleging violations of state consumer protection statutes in
the form of antitrust violations and unfair competition
violations

At this time KBHK and the named defendant in that
suit have resolved our respective differences and are
attempting to work together in a productive manner exploring
ways to enhance the symbiotic aspect of the relationship
that still exaists

While KBHK's cable channel shifting circumstances
appear to be headed in a productive direction, the problems
are far from over In late 1986, the world’s largest cable
company, TCI, notified us that we would be moved from
Channel 12 to different, higher channels on their six Bay
Area systems By January 1986 we were moved on all six of
these systems On five of the six systems TCI's owned
Discovery Channel took our place TCI owns a substantial
equity interest in this cable programming and also derives
advertising revenue from the commercials sold in the
program This move was contrary to demonstrable viewer
preference and TCI admitted to throwing out more than
90 percent of the results of 1ts own "consumer survey" on
what viewers wanted regarding channel placement As of a
month ago, we began to receive viewer complaints from one
TCI system that the channel they moved us to often

experiences cable technical interference difficulties

TCI has for the last year refused to address 1itself
to this matter and currently we are exploring all of our
options We are damaged by TCI’s behavior which 1s not
based on consumer preference, and we continue to suffer

harm While viewers may not even be able to receive the
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programming they prefer, TCI nevertheless gets richer and
bigger

In the Bay Area, KBHK 18 the only local station
that buys advertising space 1in the multiple cable companies’
cable guides

After we brought our lawsuit and without naming
United Cable or Gill Cable to that suit, both companies
declined to accept our advertising Moreover, United Cable,
which imports a distant UHF signal from Sacramento whach
often duplicates much of the same programming KBHK airs,
lists the Sacramento station in 1ts Bay Area cable guide,
but does not 1list KBHK This 18 true even though KBHK
enjoys a far higher viewing level than that imported signal

Both United Cable and Gill Cable are TCI companies
or will become TCI companies by 1991

Cable companies are motivated by profit So are
local broadcasters. The difference 1s that because they are
monopolists, cable companies have found ways to enhance
their profits without being responsive to the consuming

public while at the same time injuring their competitors

v CONCLUSION AND RECOMMENDATION

cable 18 a competitor of local broadcasters It
uses 1ts monopoly power over the delivery of programming to
unfairly compete with local broadcasters for viewers (which
translates i1nto competaing for advertising dollars) Thais
results i1n an anomalous economic gain to the cable companies
while consumers are denied their viewing preferences
Consumers and local broadcasters are being harmed by cable
companies’ unfair competition

Congress needs to specifically

A Investigate cable’s increasing concentration

of power at both national and local levels and

how 1t abuses this power
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B. Amend Cable Act where necessary to protect
consumers and local broadcasters from cable’s
anticompetitive and predatory behavior.

C. Tie the compulsory license to must-carry and
syndicated exclusivity.

D. Prevent channel shifting without a clear cut
showing of consumer preference.

[John Siegel submitted additional documents with his testimony
which may be viewed 1n the Antitrust, Monopolies and Business
Rights Subcommittee upon request ]

Senator MerzEnBauM Thank you, Mr Siegel Mr Siegel, if you
hear of a scintilla of evidence of retribution against you, do not call
my staff, call me

Mr SieGeL Thank you, Mr Chairman

Senator METZENBAUM I want to know about 1t the next day

Mr Chapman, how realistic 1s the possibility that in the next few
years events like the Rose Bowl or the World Series or the Acade-
my Awards, that millions of Americans now can watch on free TV,
will become available only over cable?

Mr CuapMAN Mr Chairman, I think the possibility of that hap-
pening 18 very great I would see 1t first to take place probably in
sporting events Had 1t not been for the bidding turning out the
way it did for the Sunday might football, it could very well have
been on pay cable this year, the NFL. And that was a 3-year con-
tract and you may very well see when that contract 18 up, I would
see extensive negotiation for those rights by cable

Mr Marrz Mr Chairman, if I may respond to that question as
well? A president of a rather large broadcast company who was
trying to bid for the broadcast right for those Sunday night games
called me and said he was being discouraged from bidding And he
knew that I was a friend of an owner of an NFL team, would I
make a call and find out what the problem was?

I made that phone call and I was told that those Sunday might
games were designed because people would pay little, scant, atten-
tion to a Sunday nmight football game It was their chance to get on
cable They did not want broadcasting to be mvolved regardless of
cost It was the beginning of movement toward pay TV Even if 1t
took 5 or 10 years, this was the beginning

Senator METzENBAUM The Chair has asked the antitrust division
of the Department of Justice to inquire into the matter of the NFL
games being—the ESPN contract with the NFL. The Chair has
very serious concerns about that The Chair very well may expand
the area of that inquiry into other sports events as well

Mr Maltz, you attach a number of press clips to your testimony
reporting plans that a number of Ohio cable companies had 1n late
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1986 to drop a number of independent and public television sta-
tions Did the announced drops actually occur? And do you know
what impact that had, if 1t dad occur, on the stations involved?

Mr Mavrrz The announcement was made and it was carried 1n
all the newspapers and there was a tremendous response by citi-
zens But apparently there was no response by the local cable oper-
ator I personally made a trip to Denver to meet with Mr John
a1\{llalone, chairman of TCI, and persuaded him to leave well enough

one

So, 1n fact, 1t did not occur, but they did make the announcement
that 1t was going to occur It was our station, another station or
two 1n Cincinnati, a PBS operation and several Dayton stations
They were going to bring 1n distant signals such as WGN 1n Chica-
go

Senator METZENBAUM Some have raised the question as to
whether or not the free TV stations should be paying cable to carry
your signal Is that an alternative?

Mr Marrz Well, sir, let us put 1t this way At the present time,
we are paying millions of dollars 1n copyright fees They are carry-
1ng our programming and paying nothing It seems to me that 1s a
one-way road We cannot continue 1n business like that

I have been advised by one cable operator, ‘1t 1s only a matter of
time before we are going to charge you for carriage ”

Look at it another way The owners of the software companies
such as ESPN and the other program services do offer a discount
on their charges to the local hardware dealer, the local cable opera-
tor, 1n exchange for better program location, such as the lower tier
of channels Since we are giving our service away for nothing, how
can we offer a discount?

Senator METZENBAUM Mr Triplett, how much of your program-
ming 1s of local interest” Have you done anything——

Mr TripLETT We have provided a considerable amount of local
sports like high school basketball 1n Columbus, going from a differ-
ent game every week to give coverage of the city, plus melting
Chillicothe into that matter And we also did a football game last
fall This coming fall we expect to do a full football schedule locally
and a full basketball schedule locally

We are commencing a local newscast i1n about 1 week As you
probably know, sir, 1t 15 very expensive for a new entity to start
news right away We are initiating that in about 1 week

Senator METZENBAUM Since you were dropped by Coaxial Cable,
have your ratings dropped?

Mr TripLETT I am sure they have, sir And an even more delete-
rious effect 18 with your advertisers Because when you are dropped
from that many or that large a percentage, about 30 percent, 1t 1s a
serious problem out on the street for the sales people

Senator MeTzZENBAUM How many viewer complaints, Mr Siegel,
have you received since the TCI cable systems 1n the Bay Area
moved you to a different number?

Mr SiEGEL Quite a few

Senator METZENBAUM Have your ratings been affected?

Mr SieGeL The ratings have been affected There have been
quite a few consumer complaints, both telephone calls and written
complaints fmd only last month, Mr Chairman, I received a tape
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from a consumer/viewer 1n Redwood City wherein he says that he
wanted us to know that our signal 1s being degraded on this newly
moved channel that TCI moved us to

In other words, the channel that they moved us to, the signal 1s
degraded That TCI has not responded to correcting this problem,
and that basically TCI has sloughed him off He sent me a tape We
have herringbones all over our programming

Senator METZENBAUM I want to thank this panel for cooperating
with us and all the members of the panels You know, I have been
here long enough—I came here from the business world And I
think from the day I came here until today I constantly here the
plaint of the business commumty to get the Government off our
backs, keep Government out of free enterprise I was 1n the busi-
ness community and I understand that approach

But this hearing today has pretty well convinced me that unless
the industry 1itself does some things to correct its own activities and
to get 1ts own house 1n order, that the only possible solution 1s for
Government to intercede And I believe, as I said earher, that
unless that does occur Government will intercede and the Chair of
this committee will not be bashful in providing that leadership in
order to facilitate such intercession

I would hope that would not be necessary Within 60 days we
will take another look at the industry, whether by public hearing
or on our own, and we will arrive at a conclusion at that point as
to whether or not we believe that legislation 1s an appropriate
action to take

I am very much disturbed at the threat to the free television in-
dustry, at the increase 1n rates that have occurred in some areas
which would be appear to be excessive, and to the unavailability of
product to those who are in the wireless TV end of the industry
This 18 not the conclusion of this subject today, 1t 1s only the begin-
ning

[Information for the record follows ]
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MICHIGAN STATE UNIVERSITY

DEPARTMENT OF ECONOMICS MARSHALL HALL EAST LANSING  MICHIGAN 483824 1038

March 8, 1988

Eddie Correia, Esq

Senate Antitrust Subcommi ttee

308 Hart Senate Office Building

Washington, D C 20510

Dear Ed

Pursuant to our telephone conversation earlier today, I am enclosing herewith
the Adams/Brock article on recent developments In the video entertainment
tnduatry

1 shall be pleased to have you include this article in the record of the
hearings which Senator detzenbaum plans to conduct on the subject, starting
March 17
With best wishes to the Senator and you, I am,

Sincerely yours,
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Walter Adams
Uistinguished University Professor
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Hollywood Independents
Start to Feel the Squeeze

By WALTER ADAMS
and JAMES W BROCK

he threat of monopoly 1s
once agamn casting its shad-
ow over the entertainment
industry. Major players in the
industry —movie studios, theaters
and the cable, pay and broadcast
television networks—are caught
up 1n a maelstrom of mergers and
acquisitions, combining operations
at the industry’s three pivotal
stages production, distribution
and local exhibition
Consequently, vertically inte-
grated gants have been estab-
lished with the market power to
thwart competition The big com-
panies can make 1t difficult both
for independent producers to mar-
ket their work and for independ-

WALTER ADAMS s a
professor of economics and past
president of Michigan State
Untversity JAMES W, BROCK
is associate professor of
economics at Miami University
(Ohto) They are co-authors of
“The Bigness Complex,” which
was published this year

ent exhibitors to get these produc-
tions It 1s the kind of monopoly
power that the Supreme Court 1n
1948 decided to neutralize by or-
dening the Big Five (Paramount,
Loew’s, RKO, Warner Bros and
20th Century-Fox) to divest eti-
ther their production-distnbution
operations or their exhibition out-
lets

Today, the 1948 defendants are
intent on re-establishing their

control of the full breadth of the
industry The top studios—which
account for more than 80% of fum
production and distnbution—are
voraciously gobbling up theater
chains Over the last two years,
motion picture studios have ac-
quired 14 theater chans, repre-
senting 4,224 screens.

For example, Universal Studios
purchased controlling interest in
Cineplex-Odeon—one of the larg-
est theater circuits 1n North Amer-
1ca, and Cineplex, 1n turn, has
purchased the RKO Century, Sep-
tum and Essaness chains, among
others. Other major studios are
doing the same The recent turbu-
lence in the stock market may put a
temporary damper on this trend—
the recent collapse of the proposed
merger of United Arusts Commu-
nications and United Cable Televi-
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sion 18 a case i point—but the
long-term outlook 13 unchanged

The studios also are acquuring
local television stations Fox
bought Metromedia—the nation's
largest chain of independent sta-
tions—as well as WXNE in Boston
Indeed, under the guidance of Ru-
pert Murdoch, Fox 13 establishing a
fourth nationat TV network For its
part, Universal has purchased TV
“superstation” WOR, which reach-
es 8 4 million subscnbers via 1,400
local cable-TV systems In quick
order, movie companies have come
to own stations reaching an esti-
mated 30% of the nation's TV
homes

Furthermore, movie compantes
now dominate the production of
programming for broadcast televi-
sfon Last year, the top studios
a¢counted for 52% of all prnme-
tume programmung carried by the
networks and 45% of all syndicated
television programs

The story 1s sumlar in cable and
pay TV Mowvie companies operate
local cable systems.  Warner 1s the
nation's sixth-largest operator of
multiple cable systems nationaily )
They also have substantial finan-
cial interests 1n cable programmers
such as HBO, USA Network, Nick-
elodeon and MTV that distnbute
viewing fare to cable systems And
they have struck agreements to
exclusively supply movies and pro-
grams to cable programmers and
operators

. The movie firms are not alone 1n
therr frenzied efforts Local ca-
ble-TV systems are being taken
over and merged under centralized
national control According to
Michigan State communications
rofessor Barry Litman, the na-
1on’s largest cable system opera-
tor, Tele-Communications Inc of
Benver. has increased 1ts empire
om 1 3 mullion subscribers 1n 1981
to more than 7 million today The

éombined share of the top two
multiple operators doubled be-
(veen 1982 and 1986 At the pres-
ent rate of consohidation, the five
[grgest cable operators may control

nearly half the business by 1990—
up from 29% 1in 1982

Meanwhile, cable operators are
also getting into program produc-
tion and distnbution For example,
Tele-Communications has acquired
a sizable stake in Turner Broad-
casting For 1its part Tumer—
which produces and distributes Ca-
ble News Network and other cable
programs—has acquired MGM

The TV networks are playing the
game too CBS 1s a part owner of
HBO, while Capital Cities/ABC
operates ESPN In addition, the
networks are demanding a relaxa-
tion of Federal Communications
Commission rules hmiting their
ability to produce programs for
their approxamately 600 local affili-
ates

Pattern Is Emerging

Finally, an intncate pattern of
cross-media combination 1s emerg-
Ing—a pattern that cuts across the
entertainment field and binds it
tughter For example, the Columbia
Pictures unit of Coca-Cola, CBS
and HBO joined 1n 1982 to launch
Tn-Star Pictures, a film production
venture HBO was assigned exclu-
sive nghts to exhibit Tr1-Star mov-
les on pay TV, while CBS got
exclusive nghts to broadcast Tn-
Star films on network TV (Now
there are even bigger plans for

Tn-Star Coca-Cola announced 1n
September that 1t would fold its
Columbia Loew's Theaters and
Coca-Cola Television interests into
Tn-Star, which will be renamed
Columbia Pictures Entertainment.)

In sum, we are witnessing the
re-linking of production, distribu-
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tion and exhibition and the concen-
tration of power across the whole
spectrum of entertainment among
fewer firms

Problem May Worsen

Once again, this raises the vexing
vertical monopoly problems of a
half century ago- What will happen
to the ability of independent pro-
ducers to compete as distnbution
channels and exhibition outlets are
constncted and concentrated 1n the
hands of a few corporate giants’
What will happen to the competi-
tive position of independent extubi-
tors (theaters, local TV stations
and local cable operators) as pro-
duction, distmbution and program-
mung are concentrated in the hands
of those same giants? Wil compet:-
tion be undermuned as it was 50
years ago? And what will happen to
the diversity and creativity of
viewing fare, when a handful of
vertically integrated firms domi-
nate all these fields?

The outlook 13 not re
The National Cable Television
Assn charges that “the Hollywood
studios have seemungly depnved
independent theater owners of the
theatncal releases they need w0

87-568 0 - 88 - 24

survive,” that they “have begun to
collaborate among themselves to
jointly operate theaters and to
jountly deaade which theaters get
therr film products,” that “inde-
pendent film makers are virtually
shut out by the major studios from
distmbuting their films to neigh-
borhood theaters” and that inde-
pendent television stations ‘““have
been 1njured by Hollywood's hard-
ball tactics.”

For 1ts part, the Motion Picture
Assn. of Amenca voices 1ts alarm
that “extraordinary power wielded
by the largest [multiple-cable
owners] has created serious dis-
ruptions 1n the program supply
marketplace that will only grow
worse as the growth 1n cable
ownership concentration contun-
ues.”

Of the efforts by the TV net-
works to move into program pro-
duction, MPAA President Jack
Valent warned. “If you turn these
companies loose, they’re going to
organize a monopoly”—a warmng
also sounded by independent TV
stations.

Perhaps, these charges and
countercharges underscore the
central problem of vertical monop-
oly What if all of them are correct’
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March 15, 1988
Contact. Marc Dann
304/343-8800

ATTOANEY GENERAL
CHARLIE BROWN

Statement
by

West Virginia Attorney General Charles G Brown

Today, West Virginia Attorney General charles G Brown
announced he is forming a multistate antitrust task force to
investigate anticompetitive practices in the market for satellite
delivered programming General Brown made the announcement in
Washington, D. C. where he was attending meetings of the National
Association of State Attorney Generals (NAAG) from the

Association headquarters.

General Brown chairs the NAAG Antitrust Committee where
he has been a leader in pursuing vigorous enforcement of
antitrust law. The task force assembled by General Brown
includes five states: West Virginia, ohio, Texas, New York and

Maryland.

POBY OPRCE SO 18
CHARLASTOR, WV 25XN

e
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General Brown hosted a workshop meeting in the United
States Capitol Monday night, March 14 The meeting was attended
by Attorney Generals and staff from several states as well as key
Congressional staff involved in upcoming cable television

hearings

"The workshop provided an opportunity for us to discuss
whether there is adequate competition among cable, wireless
cable, and other retail distributors of satellite-delivered

programming,” General Brown said.

General Brown commended Senator Howard Metzenbaum (D-
OH) for holding antitrust hearings on this subject in Washington,
D € on March 17, 1988 He also noted the leadership Senator
Jonn Kerry (D-MA) has exercised in investigating anticompetitive
practices in the industry, such as recent wireline exclusivity

proposals by programmers affiliated with big cable interests.

Last year, General Brown brought an antitrust action
against a local cable television company operating in the State
capitol of Charleston. In the future, General Brown plans to
daevelop an effective state-level strategy through his multistate
task force and work closely with Congress as it addresses

problems with the cable television industry
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Mas & DUNNE

JOSEPH E DUNNE 1t CHARTERED RICHARD G GAY
COLBY M MAY ATTORNEYS AT LAW OF COUNSEL

1156 15TH STREET NW
ALSO ACMITTED W vavGaas TELECOPIER NO

SUITE 315
1202) 223 6002
WASHINGTON DC 20005 1704

1202} 2230013

March 16, 1988

The Honorable Howard M Metzenbaum
Chairman, Anti-Trust Subcommittee
Senate Judiciary Committee

Room 226 Darkson Building
Washaington, D C

Dear Chairman Metzenbaum

On behalf of the Trainity Broadcasting Network, National Minority
TV, Inc , All American TV, Inc , and Community Educational
Television, Inc , I am enclosing their Joint Comments 1n
connection with the March 17, 1988 hearing deliberations of your
Anti1-Trust Subcommittee The commentors are nonprofit operators
of independent UHF television facilities and their comments
explain the anti-competitive, unfair and monopolistic activities
of cable system operators, and the detrimental impact such
activities have on free television, due to the District of
Columbia Circuit Court’s invalidation of the FCC’'s must-carry
rules

It 15 respectfully requested that these comments be incorporated
in the Subcommittee’s written record

If any questions should arise please con s office

Respe

CMM gmcB06/B78
xc Nina Laury (308 Hart Building, Han eliver)
Mrs Jane Duff
Dr Paul F Crouch
Cruz § Arguinzom
John DeS Casoraia
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MEMORANDUM

TO: THE HONORABLE HOWARD M METZENBAUM, CHAIRMAN, OF THE
ANTI-TRUST SUBCOMMITTEE OF THE SENATE JUDICIARY COMMITTEE

FROM: UHF TELEVISION BROADCAST OPERATORS TRINITY BROADCASTING
NETWORK, NATIONAL MINORITY TV, INC., COMMUNITY EDUCATIONAL
TELEVISION, INC. AND ALL AMERICAN TV, INC

RE: JOINT COMMENTS ON THE MONOPOLY OF CABLE TELEVISION SYSTEMS
AND THE DEMISE OF INDEPENDENT FREE TELEVISION

DATE: MARCH 17, 1988

These are the joint comments of the Trinity Broadcasting Network
(Trinaity), National Minoraity TV, 1Inc (NMTV), Community
Educational TV, 1Inc (CET), and All Ameracan TV, Inc (A1l
American) (jointly, Commentors), all of which are nonprofait
organizations operating independent UHF televasion facilaties
throughout the United States Trinity and All American operate
12 and 4, respectavely, full power 1independent television
stations These independent stations provide family oriented and
religious programming with significant amounts of public affairs,
informational, and public service programming 1

CET operates three noncommercial television stations, and
provaides educational, informational, public affairs, publac
service, and family oriented and entertainment programming
NMTV 1s constructing 1its first television facility in Odessa,
Texas (KMLM-TV) NMTV and All American are minority controlled
corporations

As operators of commercial and noncommercial television
facilities, Commentors have experienced first-hand the far
reaching and devastating impact caused by the effective demise of
the "must-carry" rules 1in the wake of the District of Columbia
Circuit Court’s twin decisions 1in Quinc able TV, Inc Vv cc,
and Century Communaications Corp v _FCC Prior to the
Court’s ruling ain Quincy Federal Communications Commission
Regulations for over 25 years had required cable systems to carry
all televaision stations licensed to communities within 35 miles
of the cable system These must-carry regulations survived
several vigorous challenges, and the Supreme Court had even
affirmed the FCC's authority to regulate cable television
systems for purposes "reasonably ancillary” to the FCC's

1/ Trinity and 1ts wholly controlled affiliates, operate stations:
KTBN-TV, Santa Ana, California; KPAZ-TV, Phoenix, Arizona,
WROI-TV, Richmond, Indiana; KTBW-TV, Tacoma, Washington, KTBO-TV,
Oklahoma Caty, Oklahoma, WTBY-TV, Poughkeepsie, New York;

KNAT-TV, Albuquerque, New Mexico, WHFT-TV, Miam:, Florida,
WDLI-TV, Canton, Ohio; WLXI, Greensboro, North Carolina, and
WCLJ-TV, Bloomington, Indiana All American operates: KTAJ-TV,
St Joseph, Missouri, KDOR-TV, Bartlesville, Oklahoma; WWTO-TV,
LaSalle, Illinois, and WTJP-TV, Gadsden, Alabama

2/ CET operates KETH-TV, Houston, Texas, KLUJ-TV, Harlingen,
Texas; and KITU-TV, Beaumont, Texas

3/ 768 F 2d 1434 (D C Cir 1985), cert demied, 106 S Ct 2889

(1986); and Century Communications Corp v FCC, _  F 2d ___,
64 R R 2d 113 (D C Cir 1987), respectively
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regulatory responsibilities toward broadcast televasaion,
including must-carry "

Following Quancy, the FCC voted unanimously on August 7, 1986,
and again on March 26, 1987, that the health, even the survaval,
of a free over-the-air television service required the imposition
on cable systems of modified must-carry rules 5

The FCC’'s post-Quincy must-carry rules were written with an eye
to satisfying the Court’s concerns expressed in Quincy and were
at least partially the product of an agreement between the
broadcasters, represented by the National Association of
Broadcasters (NAB), and operators of cable systems (hereinafter
Cable Operators), represented by the National Cable Television
Association (NCTA) The new must-carry rules did not
specifically require the carriage of all local stations, but
rather created a "pool" of qualified local signals from which
Cable Operators could select, up to a maximum gquota of roughly
twenty-five percent of the cable system’s activated channel
capacaity Nevertheless, even these modest must-carry
requirements adopted with the acquiescence, even the active
participation of the Cable Operators’ largest trade association,
were struck down by the Court in the Century case

Since the Quincy and Century cases were decided, the Commentors
have collectively been removed from over 10 cable systems serving
numerous local communities with nearly 230,000 viewers In some
instances Commentors were removed from cable systems serving
their communities of license, the communities which Commentors
are obligated, by the terms of their FCC licenses, to serve (and
failure by a television licensee to serve 1ts local community
could result in a loss of 1ts five year renewal license) In
addition, numerous cable systems, serving over 915,000 viewers,
which were scheduled to begin carrying many of the Commentors’
stations have 1n the wake of the Court’s decisions unilaterally
decided not to begin carriage of these local stations These
actions by Cable Operators have not only economically harmed the
Commentors, and collectively the construction costs for
Commentors’ stations represent 1initial capital investments of
over 30 million dollars, they have effectively denied the
Commentors access to the public they are licensed and required to
serve

The demise of the must-carry rules has given Cable Operators the
unlimited authority to choose the information which local viewers
shall receive Moreover, unlike broadcast stations, this
unlimited authority 1s largely unregulated by the federal
government and, since the Cable Communications Policy Act of
1984,6 cable 1s subject to only the least 1intrusive state o:
local regulation Nor are the Cable Operators subject to
regulation by market forces since the compulsory copyright
license? ensures that cable systems receive a majority of
their product (programming) at a price set artificially low by

4/ us Southwestern Cable Co , 392 U S 157 (1968); US v __
Midwest deeo Corp , 406 U.S 649 ;ehean.ng denied, 409 U S 898

(1972); and FCC v__Midwest Video Corp , 571 F 2d 1025 (8th Cir
1978), aff‘d, 440 U.S 689 (1979)

5/ Amendment of Part 76 of the Commission’s_Rules Concerning

Carriage of Television Broadcast Signals by Cable Televasion
Systems, 1 FCC Red 864 (1986), recon denied, 2 FCC Red 3593
(1987)

6/ 47 uscCc § 521-29.

7/ 17uUsc § 111
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government action, and whose only real potential competitors, 1in
terms of capital assets and existing communications
infrastructure, the telephone companies, are barred from
competition

The demise of the must-carry rules, 1in conjunction with the Cable
Communications Policy Act of 1984, the compulsory copyright

license, and the prohibition of effective competition by banning
telephone companies from the cable television industry, has
allowed a federally and locally unregulated monopolist to
function as a gatekeeper, deciding which broadcast stations have
access to the communities they are obligated to serve As stated
by FCC Commissioner James H Quello in his January 16, 1988
speech before the Alabama Broadcasters Association, no "monopoly
or semi-monopoly transmission pipeline should be able to prevent
or obstruct the licensed stations’ local service to the public ~
Unfortunately, Cable Operators have rarely exercised their
control over the information provided subscribers in the public
interest, and the public has suffered accordingly

Cable’s gatekeeping power 1s bad enough Incredibly, however,
that power 1s also federally subsidized Cable Operators enjoy a
significant competitive advantage over the same local television
stations whose access to the viewers i1t controls, since, under
the 1976 Copyright Act, the cable system may carry a local
station’s programming free of charge, without copyright
liabilaty, programming for which the station paid competitive
high praces Cable Operators may then charge cable subscribers a
monthly fee for the same programming 1t receives free of charge
Programming costs for independent stations are continuing to
escalate, particularly for the exclusive broadcast use of
syndicated programming To make matters even more unfair, cable
systems may telecast the same (duplicate) programming by carrying
a non-local broadcast station when that happens the cable
system pays only a small fraction of the local station’s cost for
the same programming, since cable only pays an artificially low
?nd federally set price reflected in 1ts compulsory copyright
ees

As 1f these compounded advantages were not enough, Cable
Operators also aggressively compete with local broadcasters for
the same advertising and donor dollars which support free
programming avalilable to the public on commercial and
noncommercial TV stations As Commissioner Quello noted: “{[t]he
potential scenario for a no ‘must-carry’ communications market 1s
nothing but disaster for local broadcast service and eventually
for continved free major sports events and fine quality
programs "

Both Congress and the Federal Communications Commission do a
disservice to local broadcasters and violence to common sense 1n
attempting to legislate or regulate on the basis of a theory of
market competition that does not exist The fact that dominates
the communications marketplace 18 that, for cable television,
there 1s no marketplace Cable television systems, once
franchised, have no effective competition Absent must-carry
rules cable systems are monopolies with no limit on thelir
discretion concerning the information which they choose to
provide subscraibers The Cable Communications Policy Act of 1984
even denies local or state authorities the traditional tool used
to regulate monopolies--rate regulation

While the FCC’s post-Quincy must-carry rules had provided for an
input selector switch (the A/B Switch) to permit cable
subscribers to be able to switch from cable to over-the-air
television, this requirement was vigorously opposed by the cable
industry Even 1f the A/B Switch requirement were resurrected in
some manner as a supplement or substitute for must-carry, 1t
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would provide 1little, 1f any, practical relief to local
broadcasters With the up to 104 channels available on cable
with superior reception, the subscriber’s incentive to 1install an
A/B Switch to receive (1pf at all) an off-the-air signal on an
indoor antenna would be negligible

The demise of the must-carry rules also distorts, to the
monopolist’s benefit, the economic relationship between
competitors for ever scarcer advertising dollars Make no
mistake about 1t, the economics of advertising make local
broadcasters and the cable systems competitors for advertising
dollars, and create an economic and competitive rationale for
denying local broadcasters access to the audience they are
licensed (obligated) to serve Since cable subscribers must pay
a monthly fee, they are, almost by definition, a more affluent
market segment than that available to free over-the-air
television When a cable system 18 able to function as the
"gatekeeper" 1t may effectively monopolize for itself advertising
dollars aimed at more affluent demographics, leaving the system’s
broadcast competitor with no access to the more desirable and
more saleable demographics Prevented, or at least hindered,
from competing for advertising dollars, the economic structure
supporting free over-the-air television 1is further dangerously
weakened

In view of the new economic universe in the 1980’'s, and the
overwhelming competitive advantages enjoyed by cable systems,
federally mandated programming subsidies, such as the compulsory
copyright and the lack of syndicated exclusavity, whach
artificially 1limit the price paid by cable system’s for
programming, are unnecessary, uneconomic, anti-competitive and
contrary to the public interest

For a local broadcaster, the cable system may telecast 1its
programming without any cost at all For syndicated programming
provided by distant stations, the compulsory license permits
cable to take and retransmit broadcast programming without
express permission and without regard to the contractual
arrangements the broadcaster may have made concerning program
distribution A cable system need only pay the copyright rate
periodically set by the fiat of the Copyright Royalty Tribunal
Whatever rationales justified the copyright license, such as the
need to foster the infant cable industry, have clearly passed
away over the last 12 years

Any concern that cable would be unable to handle the transaction
costs of negotiating directly with copyright holders simply does
not apply today Cable has proven itself capable of negotiating
for cable program services In fact, cable already negotiates
for three out of four program services 1t receives, as 18
certainly appropriate for a monopoly which controls program
distribution to the most significant markets 8 Without
must-carry, cable’s compulsory license significantly distorts the
cost of programming, depriving copyright holders of sagnificant
revenues Cable systems should buy and sell programming 1n a

market bereft of such artificial and anti-competitive
subsidies 9

8/ 39 Federal Communications Law Journal 119 (May 1987)

9/ Primarily due to the vigorous arguments of cable, the Cable
Communications Policy Act of 1984 cleared the way for Cable
Operators to compete 1in an unregulated marketplace and
deregulated 1ts basic rate structure On the other hand, Cable
Operators vigorously defend the compulsory license--a license
which insulates Cable Operators from paying the market price for
programming The cable industry should not have 1t both ways
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To summarize, the cable monopoly, 1n the absence of any
must-carry obligations, has unfair trade advantages compared to
broadcast television 1n the acquisition of programming, 1n the
sale of advertising, and in the limited competition 1t must face
These anti-competitive advantages are magnified when Cable
Operators may act as a gatekeeper 1in determining which of 1its
potential competitors may have access to the community they are
licensed to serve Economic equity, not to mention the
restoration of a more level playing field i1n an economic
marketplace which has been tilted almost entirely in cable’s
favor, requires that at least some of the advantages Cable
Operators enjoy must be removed The gatekeeper, which under the
current law retains many economic 1ncentives to keep the gate
closed, should be required to loosen 1its control of the gate
The only effective way for this to be done 1s to reinstitute the
FCC’'s traditional must-carry rules In addition, and at a
minimum, the compulsory copyright license should be altered to
reflect the real economic world in which cable and broadcast
television compete to obtain and distribute programming

Respectfully Submitted,

TRINITY BROADCASTING NETWORK
2442 Michelle Draive

Tustin, California 92680
Paul F Crouch, President

ALL AMERICAN TV, INC

P O Box 2427

La Puente, California 91746
Cruz S Arguinzoni, President

NATIONAL MINORITY TV, INC

P O Box C-11949

Santa Ana, California 92711
Jane Duff, Vice President

COMMUNITY EDUCATIONAL TELEVISION,
INC

10902 S Wilcrest Drave

Houston, Texas 77059

John DeS Casoria, President
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LESER BRORDCASTING

March 17, 1988

Honorable Howard M Metzenbaum

Chairman

Subcommittee on Antitrust,
Monopolies and Business Rights

Senate Judiciary Committee

Washington, D C

Re Submission for Record of March 17, 1988 Hearings
on Competitive Issues in the Cable Television
Industry

Dear Mr Chairman

On behalf of LeSea Broadcasting, Inc ("LeSea"), I
appreciate having this opportunity to inform the Subcommittee
of severe anti-competitive conditions adverse to the public
interest existing in today's cable television industry,
particularly in the Tulsa, Oklahoma television market LeSea
Broadcasting, Inc , the broadcasting division of Lester Sumrall
Evangelistic Association, currently owns and operates four
television stations in Indianapolis and South Bend, Indiana,
Honolulu, Hawaii, and Tulsa, Oklahoma These stations are
licensed by the Federal Communications Commission as commercial
stations, but they differ from other commercial stations 1in
that they offer specialty programming, primarily religious 1n
nature

KWHB~TV, Channel 47 1in Tulsa, Oklahoma, 1s one such
station, acquired by LeSea in 1986 The Tulsa television
market 1s the 52nd largest television market in the United
States with approximately 460,000 television households
according to the 1985-86 Arbitron Television Markets and
Rankings Guide, and approximately 51% of those households
subscribe to cable television There are six commercial
television stations i1n the Tulsa market, including KWHB, and
one non-commercial station, all of which are now carried on the
local cable system at least part-time, except KWHB KWHB has
never been carried on the cable system serving Tulsa

In June 1971, the City of Tulsa granted a franchise
to Tulsa Cable TV, Inc ('Tulsa Cable"), which now operates the
only cable system in Tulsa As of April, 1987, the Tulsa Cable
system was the 13th largest cable system in the United States,
wholly owned by United Cable TV Corporation ("United Cable”),
the 7th largest multiple system operator ("MSO") in the
country, with Tele-Communications, Inc , ("TCI"), the country's
largest MSO, holding a large share of stock in United Cable
Last week, United Cable announced that 1t reached an agreement
to merge with United Artists Cable Television Corporation, to
create United Artists Entertainment Company ("UAE"), an entity
which would be the nation's third largest MSO, with TCI as the
controlling shareholder

In 1987, Tulsa Cable served over 140,000 subscribers
1n fourteen different Oklahoma counties, more than 25% of all
cable subscribers 1n the state of Oklahoma Many of Tulsa
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Cable's subscribers receive television service exclusively
through the cable system because off-air reception of
television signals 1s not possible These households either
lack access to a rooftop antenna or their televaision sets are
not equipped for both cable television service and off-air
reception Tulsa Cable 1s the "gatekeeper' of a monopoly,
bottleneck facility for advertisers, local television stations,
and other programming sources that seek access to this
significant part of the local television audience which
consists of captive consumers who can only receive television
service through the Tulsa Cable's system KWHB's broadcasts
cannot reach this audience, unless Tulsa Cable carries KWHB's
signal on the system

Prior to the time that KWHB commenced operations, the
Federal Communication Commission's rules would have mandated
the carriage of KWHB as a local television station on the Tulsa
Cable system However, in 1985, those rules were found to be
overbroad under the First Amendment by the U § Court of
Appeals for the D C Circuat Subsequently, under intense
Congressional pressure, the FCC reluctantly reimposed ainterim
rules in 1987 to require the carriage of only some local
television signals for a 5 year period Recently, those rules
were found to be unconstitutional, and all that remains in the
way of federal regqulation 1s a program for the dissemination of
"input selector" switches, devices which are optional equipment
for cable subscrabers, incompatible with remote control
devices, and which facilitate cable subscriber access to
off-alr reception only in instances where subscribers opt to
have them installed at their own expense, and where subscribers
have access to adequate antennas for off-air reception
Currently, Tulsa Cable enjoys complete discretion to decide
which local television stations will be carried on the system

As the only local television station in Tulsa without
cable carriage, 1t 1s becoming more and more difficult for KWHB
to attract and to satisfy programmers and advertisers
Accordingly, KWHB has determined that carriage on the Tulsa
Cable system 1s indispensable to 1ts survival as a television
station in the Tulsa market On numerous occasions, KWHB has
requested carriage on the Tulsa Cable system and Tulsa Cable
has refused to carry KwHB Recently, KWHB requested access
under the leased access provisions of the Cable Communications
Policy Act of 1984 (47 U S C § 532), and was refused the
opportunity to lease a channel In addition, aside from leased
access under the Cable Act's provisions, Tulsa Cable refused to
discuss the carriage of RKWHB on the Tulsa Cable system on any
terms It appears that Tulsa Cable will not carry KWHB on the
Tulsa system under any circumstances

The reasons why Tulsa Cable has flatly refused to
carry KWHB and has declined to negotiate the price of carriage,
are readily apparent Tulsa Cable 1s 1n direct competition
with KWHB, by offering 1ts own cable religious channel on the
Tulsa Cable system Tulsa Cable offers time on this religious
channel to various religious programmers and advertisers,
including many who would ordinarily purchase time or
advertisements on an over-the-air broadcast television station
such as KWHB Essentially, Tulsa Cable deliberately excludes
KWHB from 1ts system and thereby forces religious programmers
and advertisers to choose between circulation in cable homes on
Tulsa Cable's religious channel, and circulation in non-cable
homes on KWHB If religious programmers or advertisers want to
reach the audience 1n Tulsa's cable households, they must place
their programs and advertisements on the Tulsa Cable religious
channel Moreover, because KWHB can only sell circulation in
non-cable homes to advertisers, Tulsa Cable has placed a
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‘ceiling” on the rates which KWHB may charge its advertisers,
and made KWHB a limited distribution medium in the Tulsa
television market This severely impalrs KwWHB's ability to
compete not only with Tulsa Cable's religious channel, but also
with other broadcast television stations in the Tulsa market
which are carried on the Tulsa Cable system

Tulsa Cable attempts to justify i1ts decision not to
carry KWHB by i1ndicating it does not want to duplicate
programming already on the Tulsa Cable system However, the
only duplication which could occur on the Tulsa Cable system 1if
KWHB were carried involves a small amount of religious
programming and a small amount of syndicated programming to
which KWHB purchases exclusive rights for the Tulsa market
Tulsa Cable currently offers 3 music channels, 2 Super
channels, 2 children’'s channels, 4 news channels, and 4 premium
movie channels, but only one religiocus channel Ironically,
Tulsa Cable explains 1ts decision not to carry KWHB by stating
that 1t prefers to avoid duplication in the types of programs
offered on the system

Several national religious programmers have chosen
Tulsa Cable's religious channel rather than KWHB Information
about the rates which Tulsa Cable charges these religious
programmers for access to 1ts religious channel was
unavailable However, 1t 1s conceivable that Tulsa Cable could
charge little, or nothing, to carry this national religious
programming Under Section 111 of the 1976 Copyright Act,
Tulsa Cable enjoys a subsidy in the form of a compulsory
copyright license which permits i1t to retransmit the
programming of any broadcast television station, without prior
consent from copyright holders and without negotiating fair
compensation for those rights In contrast, KWHB must pay
market prices for 1ts programming, and it does not enjoy any
subsidy of 1ts programming costs

In sum, at the present time, Tulsa Cable competes
with KWHB, a local independent specialty station, for both
programming sources, advertisers, and audience for religious
programming in the Tulsa market Tulsa Cable uses 1ts monopoly
bottleneck facility unfairly to discriminate against 1its
competitor, KWHB Tulsa Cable limits KWHB's ability to compete
with 1ts religious channel and with other television stations
in the Tulsa market by refusing to carry KWHB on any terms, and
thereby abuses 1ts monopoly power At the same time, Tulsa
Cable enjoys a subsidy of 1ts programming costs at the expense
of copyright holders If the current situation continues, KWHB
wi1ll likely not survive economically in the Tulsa television
marketplace

The anti-competitive conditions 1in Tulsa, Oklahoma
are not unique, but are merely i1llustrative of a climate which
ex1sts 1n many markets of varying sizes throughout the nation
There are two significant trends in cable television industry
which will continue to drive this anti-competitive situation on
a national level First, the nation's MSO's continue to grow
by acquiring each other and individual cable systems,
apparently without any governmental attention Second, the
largest MSO's are permitted to have growing financial interests
1n various programming sources As the large MSO's such as TCI
and United Cable, soon to be UAE, increase their ownership
interests 1n, or joint ventures with, programming companies
such as Cable Value Network, American Movie Classics, Black
Entertainment Television, the Discovery Channel,
Event-Television (the new pay-per-view service), and the like,
there will be even dgreater incentives for cable systems to
abuse their monopoly power as gatekeepers of bottleneck
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facilities and to discriminate against local broadcast
television stations, particularly independent specialty
stations, using the method in which Tulsa Cable 1s now engaged
— freezing out the competing broadcast station by absolutely
denying 1t carriage on the cable system

Thank you for the Subcommittee's attention, and your
interest in this matter

Sincerely,

(B Surtt

Peter Sumrall
LeSea Broadcasting, Inc

Senator METZENBAUM Hearing stands adjourned

[Whereupon, at 1203 pm, the subcommittee hearing was con-
cluded ]
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Technology and Service through Cable Television Executive Offices

March 22, 1988

Senator Howard Metzenbaum
1240 East 9th Street
Cleveland, Ohio 44199

Dear Senator Metzenbaum

My name 1s Joel S Rudich I am the President and Chief Operating
Officer of Coaxial Communications Coaxial 1s an Ohio based

cable television company employing approximately 300 people

and servicing approximately 75,000 households in the Columbus

and Cincinnati metropolitan areas

On Thursday, March 17, 1988, you chaired a public hearing that
dealt with several cable issues One of these 1ssues dealt

with the carriage of independent broadcast signals on cable
systems, and one of the panelists, Mr Wendell Triplett, General
Manager, WWAT-TVS53, Chillicothe, Ohio, used this forum to unfairly
disparage the name of our company, Coaxial Communications

Unfortunately, Mr Traplett misstated the facts regarding his
signal not being carried on Coaxial's Columbus, Ohio cable

system Because Mr Traiplett's statements are so overwhelmingly
1naccurate, I hereby request the opportunity to set the record
straight since the Committee did not hear the real facts I
respectfully request that this letter and attachments be included
in the record of the hearaing

In his testimony, Mr Triplett dwelt on his anvestment in his
new UHF broadcast station Yet, at the same time, Coaxial
made a major i1nvestment and took a sizeable risk to offer new
local Columbus oriented programming and minority and special
interest programming

(729)
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During 1986/1987, Coaxial spent several million dollars to

expand the capacity of 1ts Columbus system by adding five additional
channels. At that time, 1t was our plan to add the following
additional programming during the fall of 1988 The Discovery
Channel, Black Entertainment Network, The Weather Channel,
Electronic Program Guide and '"Coax 36", a composite program

channel including local Columbus area high school, college

and professional sports. Contract negotiations with all these
program suppliers had begun well before the anticipated 1987

fall launch of these new services

While we were finalizing our fall marketing plans, we were
formally notified by Mr Triplett that his new station, WWAT-TVS3,
Chillicothe, which, as you know, 1s located approximately 50
miles south of Columbus, was a "must-carry" station and demanded
carriage on our cable system. At that time, acting in good
faith, we took Mr Triplett at his word that, in fact, WWAT-TVS3
was a '"'must-carry"” signal even though they were not a '"local"
Columbus signal and their programming was nothing more than

24 hours a day of shopping from America's Value Network We
began carrying WWAT as part of the Basic Service on our cable
system on October 1, 1987

In December, 1987, when the U S Appeals Court overturned the
"must-carry" rules, I personally contacted the local broadcast
stations (both VHF and UHF) and informed them that, despite
the court's decision, Coaxial had no plans to make any changes
to our channel line-ups that would adversely affect them in
any manner whatsoever Indeed, we continued to carry TVS3
into 1988

However, on January 20, 1988, Coaxial was informed by 1ts FCC
counsel that, contrary to Mr Traplett's claims, WWAT-TVS3

was not, and had never been a must-carry signal under the FCC
rules In fact, carriage of WWAT would cause Coaxial to aincur
significant potential copyright liability which could range
between $180,000 and $700,000 per year since WWAT-TVS3 was

a '"distant" signal under the cable copyright law

Upon learning of WWAT-TV53's erroneous representations, Coaxial
dropped WWAT from carriage on 1ts cable system, and, we informed
Mr Triplett, in wraiting, of the financial exposure to Coaxial
Mr Traiplett then advised Coaxial that Channel 53 would assume
total copyright liability However, his assumptions as to

the copyright fees grossly underestimated the amount that Coaxial
would be liable for

Since that time, Coaxial Communications has made repeated attempts
to have Mr Traiplett clarify his assumption of copyright liabilaty
Contrary to Mr Triplett's testimony that WWAT would cooperate
fully to protect Coaxial the attached letters from me to WWAT-TVS3
clearly show that this statement 1s absolutely 1inaccurate

These letters represent only a few of the unanswered letters

sent to WWAT-TVS53 seeking clarification

Senator Metzenbaum, as you know, the copyright laws specify

that the carriage of any distant signal (regardless of whether

1t 1s for one minute or for one month 1n any six-month accounting
period) imposes significant copyright liability on a cable
company As a result of this law, the carriage of WWAT would
impose a minimum $180,000 annual i1ncrease i1n copyright liability
As Coaxial grows, this payment could increase to approximately
$700,000 annually Thus, 1t 1s critical that we obtain from

Mr Triplett guarantees that he would make specific arrangements
to deposit the funds reimbursing us for this expense incurred
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solely due to the carriage of WWAT Coaxial will suffer thas
huge liability from the carriage of WWAT-TVS3 regardless of
whether Mr Traplett 1s unable to reimburse us after carriage

1s 1nstituted We have simply requested Mr Triplett insure

that the station pay these costs But, contrary to his testimony,
the attached letters clearly show that Mr Triplett acknowledges
the copyright liabilaty that WWAT-TVS3 would impose on Coaxial
and that he has refused to respond to this issue

To the extent Mr Triplett got bad advice regarding WWAT-TVS3's
must-carry status in Columbus, the bottom line 1s that TVS3

was never a nust-carry signal under FCC rules In fact, WWAT-TVS3,
as a distant station under the copyright law, imposed major
potential copyright liability on Columbus cable systems Having
relied on Mr Triplett's earlier erroneous statements regarding

his must-carry status, Coaxial now wants more than empty, ambiguous
and unenforceable statements that the station will take care

of us

In summary

1) WWAT 1s not and has never been a must-carry signal
for Coaxial Communications

2) Carriage of WWAT by Coaxial Communications would
create a copyright liability of $180,000 to $700,000 for Coaxial

3) Mr Triplett has continually refused to respond to
Coaxial's request regarding insuring Coaxial protection from
the copyright liability related to WWAT's carriage

4) Coaxial currently carries all local signals carried
under the recently overturned must-carry rules and we have
no plans to do otherwise 1 personally contacted these local
stations i1n December, 1987 and informed them of this fact

Senator Metzenbaum, I trust this provides both sides of the

story regarding the signal carriage of WWAT on Coaxial's Columbus,
Ohio cable system Mr Triplett hoped to guarantee his success

in the broadcast business based on his Chillocothe signal being
carried on the Columbus cable systems 50 miles away regardless

of the nature of the copyright laws He did not fully understand
the laws regarding cable's copyright liabilaty in carrying

distant independent signals As such, 1t 1s not accurate to blame
Coaxial for Mr Triplett's mistake Coaxial has acted in complete
good faith in 1ts efforts to acconmodate the carriage of WWAT

I look forward to meeting with you on your next visit back
home to either Cleveland or Columbus In the meantime, 1f
I can be of any further assistance to you on this matter, please
let me know
Sincerely,
//// [ZAN
[
Joel S Rudich

President and
Chief Operating Officer

/88
Enclosures

cc Preston Padden, President, INTV
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C/zarme[ 53 g;[evtsion

CHILLICOTHE / COLUMBUS

Jcel Rudich

Coaxial Communications
3770 East lLavingston Avenue
Columbus, OChio 43227

Dear Mr Rudich,
This 18 to notify you that WWAT-TV channel 53 signed on Monday August
31, 1987 The Broadcast License is on Chillicothe, Chio which means that

channel 53 1s a must carry station in the Columbus market (Coaxial headend
15 well within 50 mile limit of must carry)

We are officially requesting that you add us to your system In accor-
dance with our meeting of October 29, 1t was agreed that Coaxial would
commence carrying channel 53 on Monday November 2, 1987

I look forward to working with you to give central Chio viewers the best
pcssible programming

Sincerely,
-1 . ,QMMQ
[EeXC

Program/National Sales Manager

TP/1)

2698 Sawbury Bivd e Worthington, Ohio 43085 e 614-766-9603
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«f{, Mr Wendell A. Triplett

, 4{ General.Mangger
Ti Sawbury Blvd
Worthangton, OH 43085

Dear Mr Traplett

We understand that Channel 53 (WWAT) 1s currently switching
from a primarily home shopping format to & significant amount
of regular programming Under the must carry rules recently

in effect, Coaxial was obligated to carry Channel §3 These
same rules, however, excuse Coaxial from carrying any signal

1f such carriage would subject Coaxial to additional copyright
liabilaty Since Channel 53 would not be a must carry under
the 1976 rules (the rules to which copyright liability 1s tied)
Channel 53 13 a distant signal to Coaxial

Since Channel 53 (WWAT) 1s going to a non-specialty format,

and since Coaxial already carries more than its quota of independent
signals, carriage of Channel 53 would cost Coaxial the maximum
copyright liability - 3 75% of gross non-premium Trevenues

In light of this additional burden, Coaxial will delete the

carriage of Channel 53 (WWAT) effective immediately

Sincerely,

oe Rudich
resident and
Chief Operating Officer

/88

3770 EAST UVINGSTON AVENUE ¢ COLUMBUS, OHIO 43227 =« (614) 236-0523
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Mr Terry Penrod

National Sales Manager
vision

2698 Sawbury Boulevard
Worthington, OH 43085

Dear Mr Penrod

Thank you for your letter of January 27, 1988 in which you propose
to reimburse Coaxial for both annual copyright and marketing
promotional costs

While this 1s certainly an interesting proposal, I believe that
you have made a significant miscalculation i1n the computation of
potential copyright liability as noted in Appendix 1, Item A as
$50,528 I believe you have failed to recognize that copyright is
an annual liability and could go as high as $650,000 under the
current rate structure I think 1t should now be clear to you the
impact copyright liability has on the decision process regarding
the carriage of WWAT

With regard to the use of Channel 53 for promotional advertising,
the total value that you have assigned to items B and C are imputed
based on your assessment, and do not correspond to value that we
would place on them. Unless, of course, you are offering us this
amount for us to use on TV advertising as we see appropriate
consistent with our overall marketing plans to 1increase our cable
penetration

As you can see our decision not to carry WWAT 1s based on our
recognition as well as the FCC's which recognizes that copyright
liability justifies the action we have taken particularly when
the programming mix does not dictate otherwise

Sincerely,
(L4

Jdel S Rudich

Pyesident and

Chief Operating Officer

/g8

3770 EAST LIVINGSTON AVENUE + COLUMBUS, OHIO 43227 =« (614) 236-0523
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.

Mr Don Berman
Generak—Sal s Manager
Channel\ 53 Television
2698 Sawbury Blvd
Columbus, OH 43235

Dear Mr Berman

This letter 1s a follow-up to our telephone conversation today
which was i1n response to your letter of February 16, 1988

As I mentioned to you, the specific purpose of my call was

to obtain a clarification of a1tem 1" in your letter ''WWAT-TVS3
will assume total copyright liabality " On January 27, 1988,
Mr Terry Penrod wrote to me with the exact same proposal

On January 28, 1988, I responded in writing to Mr Penrod and
requested that he clarify his proposal which stated "WWAT-TV53
will assume total copyright liability " As of this date, Mr
Penrod has not responded to me

The question remains, what do you mean by this statement? We
estimate that the current liabilaty that we would incur 1f

we carried WWNAT to be approximately $180,000 per year and that
this could go as high as $700,000 per year as our system expands
beyond the Grade B contour

You have stated to me that you will make this payment However,
full laability for each six-month period 1s incurred the moment
we carry one program from TV53 and cannot be avoided 1f we

drop TVS53 for failure to meet 1ts commitment to Coaxial Thus,
we would request that a sufficient escrow account be established
by WWAT prior to our carriage of TVS3 to cover 1) the current
si1x-month period's liability, and 2) that funds be deposited
tharty (303 days 1n advance of each upcoming copyright period
Since you were not prepared to commit to providing the funds
concurrent with Coaxial liabalaty, 1t was agreed that you would
have Mr Triplett respond to me in writing with his reply.

3770 EAST LIVINGSTON AVENUE + COLUMBUS, OHIO 43227 + (614) 236-0523
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Mr. Donald S. Berman
February 19, 1988
Page No. 2

We believe this requirement 1s crucial to protecting Coaxial
against enormous liability should carriage of TV53 be undertaken
as a non-must carry signal. Indeed, I believe that Coaxial
acted 1n good faith from the very beginning. In October, 1987,
we accepted WWAT's representation that they were, 1n fact,

a must carry signal In fact, WWAT was not and has never been

a must carry signal for Coaxial and, as a result of our acceptance
of your verbal representation, we have suffered significant
copyright liability. I do not intend to ever allow this to
happen again. Thus, we are attempting to document all of our
discussions so that no one can be unfairly accused of acting
unfairly.

Coaxial currently carries all local signals required under
the recently overturned must carry rules and we have no plans
to do otherwise I personally contacted these local stations
1n December, 1987 and informed them of this fact.

I look forward to your written reply.

Sincerely,

Jogel S Rudich
Pyesident and
Chief Operating Officer

/g8
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Mr Terry Penrod
Program/National Sales Manager
Channel 53 Television

2698 Sawbury Boulevard
Columbus, OH 43235

Dear Mr Penrod

Thank you for your letter of February 24, 1988 in whach you
request that our attorneys contact Mr Perkins, your Washington
attorney "to construct an agreement that will answer the copyright
1ssue

I'm not quite sure that I understand this current request

The copyright issue 1s clearly spelled out by the FCC and I
don't believe that I need to incur additional legal expense
to "construct an agreement” that already 1s part of the law

I am also quite concerned about the approach you (WWAT) are
taking 1n this matter I responded to your letter of January
27, 1988 on January 28, 1988 I still have not received a
reply to my letter.

On February 12, 1988 Mr Donald Berman, General Sales Manager

for WWAT, called my office to inform me of a "new'" proposal

he had for Coaxial to consider He wrote to me on February

16, 1988 with this 'new" proposal which turned out to be the
£xacil same proposal you made to me on January 27th I called

Mr Berman on February 18, 1988 to discuss his proposal, and,
interestingly enough, he said that he was totally unaware of
your letter! I asked Mr Berman 1f he could clarify his and
your proposal "WWAT-TVS3 will assume total copyright liability"?
His response was that WWAT was prepared to pay our total copyright
liabilaity, but, he didn't know how much money was 1involved

When I told ham that 1t could range between $180,000 and $700,000
per year and that we would require that this liability would

have to be placed in an escrow account to protect Coaxial against
enormous financial copyright liability, Mr Berman then said

3770 EAST UVINGSTON AVENUE » COLUMBUS, OHIO 43227 -+ (614) 236-0523
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Mr Terry Penrod
February 25, 1988
Page No. 2

that only Mr. Triplett could respond to this 1issue He informed
me that Mr Triplett was out of town, but would return the

next day with an answer It 1s now a week later and I have

not heard from Mr Traiplett.

Mr Penrod, I think 1t 1s about time that you begin to represent
the 1ssues i1nvolved in this case 1n a full and forthright manner
WWAT was not and has never been a must carry signal for Coaxial
and, as a result of our good faith acceptance of your verbal
representation, we have potential significant copyright liabilaty

It 1s regrettable that you entered the broadcast business without
having fully understood both the must carry and copyright rules

- but, that 1s not Coaxial's fault It 1s also regrettable

that you continue to attempt to gain media attention without
fully stataing all the facts This approach has caused Coaxial

to spend enormous amounts of 1ts management time plus the 1incurrence
of substantial legal fees In the same regard, Coaxial 1is
formally requesting that you immediately cease from including

our name 1in your newspaper and TV Guide advertisements indicating
that WWAT 1s carried on Coaxial's Channel 19 since these ads

are false and misleading

Although I have tried to respond to WWAT's requests in a timely
manner, 1t appears that you have several different agendas

with regard to this 1ssue depending on your "audience’. Therefore,
I am advising you that I will no longer respond to any more

of your letters and/or requests until you formally acknowledge
in writing that (1)} you are not and have never been a must

carry signal for Coaxial, and that your written request dated
October 30, 1987 informing Coaxial that WWAT was a must carry
si1gnal and requesting addition to our system was 1improper,

and, (2) you are fully prepared to cover our copyright liability
by placing in escrow the total amounts of funds that Coaxial
could be requared to pay

Coaxial currently carries all local signals carried under the
recently overturned must carry rules and we have no plans to
do otherwise. I personally contacted these local stations

in December, 1987 and informed them of thas fact

I look forward to your writtep reply

Sincerely,

oel S Rudich
resident and Chief Operating Officer

/88

cc Mayor Rinehart, City of Columbus
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Mr. Wendell Triplett
CEO/General Manager
Channel 53 Television
2698 Sawbury Blvd.
Columbus, OH 43235

Dear Mr. Triplett

I am 1n receipt of your letter dated March 8, 1988 It 1s
indeed regretable that you continue to respond to the signal
carriage 1ssue 1n the manner you have chosen As you know,
your Washington attorney, Mr. Roy Perkins, talked with our
attorney and Mr. Perkins acknowledged that WWAT was never a
must carry signal.

However, the question still remains, "How do you propose to
deal with the copyright liability 1ssue that Coaxial would

be faced with by carryang Channel 53?" This question has been
raised 1n correspondence with Channel 53 dated January 20,

26, 28, February 12, 16, 18, 24, and 25, 1988 - and, stall

we have no reply from you.

As I have stated i1n the past, Coaxial currently carries all

local signals carried under the recently overturned must carry
rules and we have no plans to do otherwise. I personally contacted
these local stations in December, 1987 and informed them of

this fact.

Sincerely,

Chief Operating Officer

/gg

3770 EAST LIVINGSTON AVENUE « COLUMBUS, OHIO 43227 « (614) 236-0523
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CORPORATION FOR PUBLIC BROADCASTING

Donald E Ledwig
President and
Chief Executive Officer

April 8, 1988

Honorable Howard Metzenbaum

Chairman, Subcommittee on

Antitrust, Monopolies and Business Rights
Committee on Judiciary

United States Senate

308 Hart Senate Office Building
Washington, D C 20510

Dear Mr Chairman

Please 1nclude 1n the Record of your recent hearing on cable
television the views of the Corporation for Public Broadcasting
(CPB) on the 1ssue of assured cable carriage of local public

television stations

Public television applauds your decision to conduct this hearing
on the problems and policy ditemmas resulting from the growth of
cable television service 1n the United States Without a doubt,
cable has revolutionized the electronic mass media, but the
revclut-on has beer a mixed blessing for the American people
Indeed, through cable, multiple and diverse video services and
programming are now available to millions of viewers However,
the drastic regulatory changes that were made to accommodate
cable’s explosive growth may severely reduce the availability of
a vital public service that should be universally available to

all Americans public television

1111 161h Strect NW
Washimgton DC 20036
(2021955 3275 2() Years of Qualhny Programpung



741

Public Television Provides Americans The

Finest Quality Programs Available--For Free
Public television provides the American people the highest
quality and most diverse programming available without charge on
television today. Over ninety millfon Americans tune n to
public television every week for the in-depth news coverage of

MacNe11/Lehrer NewsHour, the hardhitting documentaries of

Frontline, the original American drama from American Playhouse,

1ive opera, bailet and symphony concerts on Great Performances

and Live From Lincoln Center, the only high-quality educational

programming available for our children, such as Sesame Street,

Square One TV, and Three-Two-One Contact; and for a myriad of

other diverse and stimulating programs Quite simply, public
television challenges Americans to be citizens, thinkers, and
achievers, not just consumers Moreover, public television 1s
available over the air, free to all citizens, not just to those

who are wired and can afford to pay for cable service

However, as a result of a regulatory and judicial process that
has stood the public interest on 1ts head, mm1lions of American
viewers could be denied these important public television
benefi1ts which they, through their taxes, have helped finance
Loss of assured carriage on cable will harm the public television

system 1n several ways

Carriage Loss Reduces Program Diversity

Without mandatory carriage, there 1s no guarantee that cable

systems will carry even one local public television station

Instead, 1f they decide to carry any public television station at
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all, they could opt for a distant, larger, more powerful public
television station Even 1f they carry one local public
television station, however, they will 1ikely not carry a second
or third focal public teievision station, on the assumption tnat
only the programming fed by PBS needs to be included on the
cable This assumption 1gnores the plethora of educational
programming geared to the local community that 1s provided by
public television stations throughout the day, as well as the
wealth of regional programming not distributed through PBS  Such
programming di1ffers greatly from station to station within the
local market Thus, without mandatory cable carriage, there will
be a severe reduction in the diversity of programming available
through public television stations to the American people

Carriage Loss Undermines Public Television's

Revenue Base

Each public television station that loses cable carriage suffers
a loss 1n audience and viewer contributions, which reduces the
ability of that station to acquire programming to serve 1ts
community This loss of carriage of 1ndividual stations exerts a
cumulative drag on the ability of the system to finance
production of new and i1nnovative programming, because public
television funds many of i1ts programs collectively through such
mechanisms as the Station Program Cooperative and the Program
Challenge Fund Thus, carriage loss not only harms each
individual station that 1s dropped, but also harms the overall
public television system

Carriage Loss Could Jeopardize Congressional
Policy of Federal Financing For Public Television

Finally, loss of cable carriage could harm the public



743

broadcasting system 1n an indirect but very important manner

The Public Broadcasting Act authorizes financing for public
broadcasting stations on the basis of a matching formula of
nonfederal to federal financing Today, public television
stations exceed their matching requirement to receive the full
amount of funds authorized by the Act However, 1f enough
stations suffered a substantial reduction n their contributions
as a result of loss of carriage on their local cable systems, the
overall amount of federal financing intended by Congress to be

available to public broadcasting could be reduced

As President of the only public broadcasting organization
statutori1ly accountable to Congress for the welfare and
performance of the public broadcasting system, I feel obligated
to inform the Subcommittee of the serious wmpact that loss of

assured cable carriage w11l have on the public television system

I appreciate the opportumity to include this letter 1n the Record
of your hearing on cable-antitrust 1ssues I would be happy to
elaborate on the wmplications of cable carriage loss for public

television n any follow-up hearing you conduct

Thank you for the strong support you have provided public
broadcasting over the years and for the Congressional attention
you are focusing on this serious problem facing public

television

Sincerely,

Donald Ledwig
President and
Chief Executive Officer

@)





