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SOFT DRINK INTERBRAND
COMPETITION ACT

The SPEAKER pro tempore. Under a
previous order of the House, the gentle-
man from Texas (Mr. HaALL) is recog-
nized for 5 minutes.
® Mr. HALL of Texas. Mr. Speaker, I am
pleased today to join over 250 of my col-
leagues in introducing the Soft Drink
Interbrand Competition Act. My col-
leagues, Messrs. MOLLOHAN, SHELBY, VAN~
DER JAGT, BROYHILL, and CARLOS MooORr-
HEAD, and I recently sent a dear colleague
letter asking cosponsors to join us in in-
troducing legislation designed to preserve
this unique industry. For more than 75
years, independent local companies op-
erating under territorial licenses granted
by national syrup companies such as
Coca-Cola, PepsiCo, 7-Up, and Dr. Pep-
per have manufactured, bottled, and dis-
tributed trademarked soft drink prod-
ucts. I am pleased to note that more than
a majority of the House has agreed to co-
sponsor this vital legislation.

Exclusive territories are the core of the
trademark licensing agreements de-
scribed above. They define the geographi-

cal territory in which a bottler may man--

ufacture and distribute trademarked soft
drink products. In so doing, the bottler in
his defined territory has been able to
render service to both large and small
retail outlets. I hasten to point out to my
colleagues that an overwhelming major-
ity of the 2,150 soft drink bottlers in this
country are independently owned. They
are not, as often thought, owned by the
national syrup.companies from which the
bottlers purchase syrup. Seventy percent
of these bottlers employ less than 50 em-
ployees and are thereby defined as small
businesses under the definition propul-
1%.ated by the Small Business Administra-
ion.

In 1971 the Federal Trade Commission
(FTC) commenced litigation challenging
the legality of the territorial provisions
in the trademark licensing agreements
described above. After hearing the testi-
mony, the Administrative Law Judge be-
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fore whom the cases were tried concluded
in 195 findings of fact that these ar-
rangements not only did not lessen com-
petition but, in fact, promoted competi-
tion. This decision was appealed to the
full Commission by complaint counsel
for the FTC. In 1978 the FTC, in a 2-to-1
decision, reversed the Administrative
Law Judge and stated that the absence
of intrabrand competition, that is, be-
tween bottlers of the same product, re-
sulting from the territorial arrange-
ments was sufficient to find these agree-
ments illegal regardless of their effect on
interbrand competition, that is, between
different soft drink products. However,
the FTC did not find such territorial re-
strictions unlawful for returnable bottles.
I should inform my colleagues that prior
to the FTC ruling, every court which ex-
amined these soft drink licensing agree-
ments upheld them. In 1920 a Federal
district court, in Coca-Cola Bottling Co.
v. The Coca-Cola Co., 269 F. 796 (D. Del.
1920), upheld the legality of such ar-
rangements. In two Federal court deci-
sions, one involving a determination by
the judge and the other following a jury
trial, the legality of such territorial pro-
visions was upheld. Tomac, Inc. v. Coca-
Cola Co., 418 F.Supp. 359 (C.D. Cal.
1976) ; First Beverages, Inc. v. Royal
Crown Cola Co., Civil Action No. CV-74-
2896-MNL (C.D. Cal. 1976).

I believe that the antitrust laws should
not be used to restructure an industry,
especially where even the FTC admits a
high level of interbrand competition
exists. The FTC decision, if upheld, vy'ill
totally restructure an industry in which
the franchisees are, by and large, small
family-owned businesses. These small
bottlers will be swallowed up by large
bottlers should territorial licenses be
prohibited. In the long run, therefore,
the FTC ruling would be anticompetitive.
The industry will be transformed from
many small businesses to a small number
of regionalized units. '

The harmful effects of the FTC deci-
sion on the soft drink industry may be
explained as follows: Small independent
bottlers will not be able to compete with
large bottlers for large volume accounts.
The result will be a soft drink industry
with the largest bottlers supplying their
products directly to chain store ware-
house distribution systems. The volume
and sale losses to small bottlers will force
them out of business, or into becoming
distribution arms for large bottlers, re-
sulting in greater concentration. Because
small accounts will generate little profit,
the traditional system of local bottlers
having routes serving large and small
accounts will disappear. The large re-
gionalized bottler will be unlikely to
continue local, low volume deliveries,
thereby reduicing the availability of soft
drinks and increasing the price to a
large segment of the industry. Because
the FTC decision allows only nonreturn-
ables to be sold outside of the terri-
tories, this will accelerate the use of
nonreturnable containers and intensify
ecological and energy problems involved
with these containers. The chain stores
and food brokers and the large bottlers
with which these stores and brokers
will deal will move to exclusive use of
one-way containers. This trend will be
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assured by a short-lived price war fa-
voring such containers. The vague, ever-
changing FTC claims of consumer sav-
ings are unfounded. Upward price trends
will be caused by increased use of more
expensive, nonreturnable containers, and
price increases by small bottlers left
with marginal accounts. . Downward
prices caused by price wars by large
bottlers to gain volume accounts will be
short-lived and are likely to benefit the
chain stores and food brokers. As soon
as a regional/warehousing structure in
the industry is reached, there will be
no intrabrand competition in price and
de facto exclusive territories in non-
returnables will occur as a result of
transportation costs. Chain stores mar-
ket their own house brands below na-
tionally known brands to insure sales;
therefore, price savings to the consumer
as a result of a price war will be lim-
ited to the willingness of the chain
stores to reduce the price of national
brands to a price competitive with their
own house brands, an unlikely event.

The Soft Drink Interbrand Competi-

tion Act will simply clarify the circum- .

stances under which vertical territorial
license provisions are lawful. The bill
specifically requires that there must be
“substantial and effective competition
with other products of the same general
class.” If such interbrand competition
does not exist, exclusive territories
judged individually, regionally or na-
tionally could be found unlawful. Thus,
the bill provides no exemption from the
antitrust laws, but merely sets a stand-
ard to be followed by the FTC and the
courts, following the Supreme Court's
lead in the recent ‘case of Continental
T.V. v. GTE Sylvania, Inc., 435 U.S. 36
1977,

Competition in the soft dring indus-
try has never been greater. There is no
doubt of its intensity. Further, the indus-
try competes not only in price, but also
in flavors, brands, packaging, and diet
or nondiet drinks. This competition has
been a major factor in keeping consumer
cost down. The average cost per ounce
of cola in the 6% ounce bottle in 1939
was .77 of 1 cent per ounce. The average
cost today in the 16-ounce returnable
bottle is .79 of 1 cent per ounce.

The FTC decision has been appealed
to the U.S. Court of Appeals for the Dis-
trict of Columbia. However, congression-
al action is needed now. An unfavorable
decision by the court of appeals (whose
review powers are limited) and a refusal
by the Supreme Court to hear the case
would ‘result in an immediate contest
for the large accounts. Moreover, this
litigation has continued for 8 years;
should a remand be the decision of the
U.S. Court of Appeals, the litigation could
continue for many more years. Business-
men faced with a possible loss of their
investment are understandably reluctant
to risk any capital to replace or expand
operations. This threat has prompted
some small bottlers to sell out, thus in-
creasing concentration in this small
business industry. I do not believe the
antitrust laws were intended by Con-
gress to restructure an entire industry
of small economic units with no predic--

‘table benefit to anyone. Public policy is

the business of the Congress. These con-
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tractual relationships are nearly a cen-
tury old; their competitive aspects should
be recognized by the Congress.

I would also inform my colleagues that
identical legislation introduced in the
Senate on March 8 by Senators Bayh and
Cochran now has 77 cosponsors. The
broad interest of this Congress in this
issue is obvious. It is my hope that the
House Judiciary Committee will hold
hearings on the bill within the next few
weeks. As I have noted, time is impera-
tive, and the sponsorship of over half the

House indicates the need for a discussion -

of this issue.

‘Mr. Speaker, I include the text of the
bill, together with an explanation there-
of, to be printed in the REcorp as follows:

H.R. 3567

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That:

Section 1. This Act may be cited as the
“Soft Drink Tnterbrand Competition Act.”

SEC. 2. Nothing contained in any antitrust
law shall render unlawful the inclusion and
enforcement in any trademark licensing con-.
tract or agreement, pursuant to which the
licensee engages in the manufacture (in-
cluding manufacture by a sublicensee, agent,
or subcontractor), distribution, snd sale of
& trademarked soft drink product, of provi-
sions granting the licensee the sole and ex-
clusive right to manufacture, distribute, and
sell such product In a defined geographic
area or limiting the licensee, directly or in-
directly, to the manufacture, distribution,
and sale of such product only for ultirnate
resale to consumers within a defined geo-
graphic area: Provided, that such product is
in substantial and effective competition with
other products of the same general class,

Sec. 3. The existence or enforcement of
territorial provisions in a trademark licens-
ing agreement for the manufacture, distribu-~
tion and sale of a trademarked soft drink
product prior to any final determination that
such provisions are unlawful shall not be
the basis for recovery under Section 4 of the
Act entitled “An Act to supplement existing
laws against unlawful restraints and monop-
olies and for other purposes,” approved Octo-
ber 15, 1914.

SEC. 4. As used in this Act, the term “anti-
trust law” means the Act entitled “An Act
to protect trade and commerce against un-
Sherman Act), approved July 2, 1890, the

- Federal Trade Commission Act, approved
September 26, 1914, and the Act entitled “An
Act to supplement existing laws against un-
lawful restraints and monopolies, and for
other purposes” (the Clayton Act), approved
October 15, 1914, and all amendments to such
Acts and any other Acts in pari materia.
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EXPLANATION OF THE SOFT DRINK INTERBRAND

COMPETITION BILL

The purpose of the bill is to remedy fun-
damental defects in the conduct of the
proceedings of the Federal Trade Commis-
sion in the recent Coca-Cola and PepsiCo
cases where the Commission ignored the
extensive evidence in the record of the in-
tense interbrand competition among rival
soft drink products and the significance of
-the territorial arrangements used in the
industry in promoting such competition.

Thus, Section 2 of the bill provides that
exclusive territorial licenses to manufac-
ture, distribute, and sell trademarked soft
drink products not be held unlawful under
any antitrust law if the soft drink products
subject to such arrangements are in *‘sub-
stantial and effective competition” with
rival products. The words “substantial and
effective” are intended to be flexible, but it is
the intent of the legislation that if vigorous
interbrand competition is found to exist, the
fact that competition among manufacturers
of the same soft drink product (i.e., intra-
brand competition) has been foreclosed will
not preclude the application of the bill. Some
of the factors to be taken into account in
determining whether or not substantial and
effective competition exists include: the
number of brands, types and flavors of
competing products available in a licensee’s
territory; the number and strength of sell-
ers of competing products; the degree of
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service competition among vendors; evidence
of the Intensity of price competition; ease of
entry into the market; the persistence of
ineficiency and waste; the failure of out-
put levels to respond to consumer demands;
and failure to introduce more efficient meth-
ods and process2s. The soft drink industry
fs prepared to have its practices tested un-
der such a standard.

Section 3 -of the bill is intended to elim-
inate the possibility of treble damage actions
as a result of the inclusion of territorial pro-
visions in a soft drink licensing agreement
prior to any final determination that such
provisions are unlawful. Territorial provi-
sions have been utilized in the soft drink in-

"dustry for more than 75 years on the clear

understanding that they were legally per-

. missible. Such arrangements were held law-

ful by federal courts as early as 1920 and as
recently as 1976. Moreover, the legality of
such arrangements was not challenged by
the federal government until 1971, after the
industry practice had been openly engaged
in for decades. Thus, persons utilizing such
arrangements b=fore a ruling that they are
unlawful should not be subject to treble
damage exposure. If, however, particular
territorial arrangements are found to be
unlawful because of the absence of substan-
tial and effective competition, Section 3
would not bar treble damage suits in the
event such arrangements are continued af-
ter a final determination of their illegality.

Section 4 of the bill defines the term
“antitrust law” as used in the bill. It includes
the Sherman Act, the Federal Trade Com-
mission Act, the Clayton Act, and all amend-
ments to such acts, together with any other
acts which have historically been considered
to be antitrust laws.@





