103D CONGRESS REPORT
1st Session HOUSE OF REPRESENTATIVES 103-388

COPYRIGHT REFORM ACT OF 1993

NOVEMBER 20, 1993.—~Committed to the Committee of the Whole House on the
State of the Union and ordered to be printed

Mr. BROOKS, from the Committee on the Judiciary,
submitted the following

REPORT

[To accompany H.R. 897}

[Including cost estimate of the Congreséional Budget Office]

The Committee on the Judiciary, to whom was referred the bill
(H.R. 897) to amend title 17, United States Code, to modify certain
recordation and registration requirements, to establish copyright
arbitration royalty panels to replace the Copyright Royalty Tribu-
nal, and for other purposes, having considered the same, report fa-
vorably thereon with amendments and recommend that the bill as
amended do pass.

The amendment are as follows:

Strike out all after the enacting clause and insert in lieu thereof
the following:

SECTION 1. SHORT TITLE.

This Act may be cited as the “Copyright Reform Act of 1993”.

SEC. 3. DEPOSIT OF COPIES OR PHONORECORDS FOR LIBRARY OF CONGRESS.

Section 407 of title 17, United States Code, is amended as follows:

(1) Subsection (a) is amended by striking “(a)” and all that follows through
“publication—" and inserting the following:

“(a) REQUIRED DEPOSITS.—Except as provided in subsection (c), the owner of copy-
right in a work or of the exclusive right of publication of a work in the United
States shall deposit, after the earliest date of such publication—".

(2) Subsection (b) is amended—
(A) by inserting “DEPOSIT IN COPYRIGHT OFFICE.—” after “(b)”; and
(B) by adding at the end the following: “A deposit made under this section
may be used to satisfy the deposit requirements of section 408.”.
(3) Subsection (c) is amended—
(A) by inserting “REGULATIONS.—” after “(c)”; and
(B) by striking “Register of Copyrights” and inserting “Librarian of -Con-
gress”.
(4) Subsection (d) is amended—
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(A) bgv redesignating paragraphs (1), (2), and (3) as subparagraphs (A),
(B), and (C), respectively;
(B) by striking “(d) At any time after publication of a work as provided
by subsection (a)” and inserting the following:

“(d) PROCEDURES.—(1) During November of each year, the Librarian of Congress
shall publish in the Federal Register a statement of the categories of works of which
the Library of Co 88 wishes to acquire copies or phonorecords under this section
during the next calendar year. The Librarian shall review such statement annually
in light of the changes in the Library’s policies and procedures, changes in tech-
nology, and changes in patterns of publication. The statement shall also describe—

“(A) the types of works of which only one copy or phonorecord need be depos-

ited;
“B) the tﬁ'pes of works for which the deposit requirements may be fulfilled
by placing the Library of Congress on a subscription list; and
“?C) the categories of works which are exempt under subsection (c) from the
deposit requirements.

“(12‘)5 At any time after publication in the United States of a work or body of
works”;

(C) by striking “Register of Copyrights” and inserting “Librarian of Con-
gress”;

(D) by inserting after the first sentence the following: “Such demand shall
specify a date for compliance with the demand.”;

(E) by inserting “in a civil action” after “are liable”;

(F) in subparagraph (B) (as redesignated by sub,parag'raph (A) of this
paragraph) by striking “cost of” and insertinﬁ “cost to”;

(G) in subparagraph (C) (as redesignated by subparagraph (A) of this
paragraph) by striking “clauses (1) and (2)” and inserting “subparagraphs
(A) and (B)”; and

(H) by adding after subparagraph (C) (as so redesignated) the following:

“In addition to the penalties set forth in subparagraphs (A), (B), and (C), the person
against whom an action is brotéght under this paragr?h shall be liable in such ac-
tion for all costs of the United States in Eursuing the demand, including an amount
equivalent to a reasonable attorney’s fee.”.

(5) Subsection (e) is amended—

(A) by inserting “TRANSMISSION PROGRAMS.—” after “(e)”;

(B) by striking “Register of Copyrights shall, after consulting with the Li-
brarian of Congress and other interested organizations and officials,” and
inserting “Librarian of Congress shall, after consulting with interested or-
ganizations and officials,”; and

(C) in parag)aph (2) by striking “Register of Copyrights” and inserting
“Librarian of Congress”.

(6) Section 407 of title 17, United States Code, is further amended by adding
at the end the following:

“(f) OBLIGATION TO MAKE DEPOSITS.—Immediately upon the publication in the
United States of any work in which copyright subsists under this title, it shall be
the obligation of the persons identified in subsection (a) with respect to that work,
subject to the requirements and exceptions specified in this section, to deposit, for
the use or disposition of the Library of Congress, the copies or phonorecords speci-
fied in such subsection. The obligation to make such deposit arises without any prior
notification or demand for compliance with subsection (a).

“(g) RECORDS OF DEPOSITS.—The Librarian of Congress shall establish and main-
tain public records of the receipt of copies and phonorecords deposited under this
section.

“(h) DATABASE OF DEPOSIT RECORDS.—The Librarian of Congress shall establish
and maintain an electronic database containing its records of all deposits made
under this section on and after October 1, 1995, and shall make such database
available to the public through one or more international information networks.

“(i) DELEGATION AUTHORITY.—The Librarian of Congress may delegate to the Reg-
ister of Copyrights or other officer or employee of the Library of Congress any of
the Librarian’s responsibilities under this section.”.

SEC. 8. COPYRIGHT REGISTRATION IN GENERAL.
Section 408 of title 17, United States Code, is amended—
(1) in subsection (c}—

(A) in paragraph (1) by adding at the end the following: “The Register is
also authorized to sgecify by regulation classes of material in which reg-
istration may be made without deposit of any copy or phonorecord, in cases
in which the Register determines that the purposes of examination, reg-
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istration, and deposit can be adequately served by deposit of descriptive
material only, or by a written obligation to deposit copies or phonorecords
at a later date.”; and
(B) in paragraph (2) by striking “periodicals, including newspapers” and
all that follows through the end of subparagraph (B) and inserting “collec-
tive works, including periodicals, published within a 5-year period, on the
basis of a single deposit and application and upon tpte‘ng'ment of any special
registration fee imposed under section 708(a)(10), if the application identi-
fies each work separately, including the collective work containing it and
its date of first 1!‘)u lication.”; and ’
(2) by adding at the end the foilowini:l
“(f) COPYRIGHT OFFICE HEARINGS.—Not later than 1 year after the effective date
of this subsection, and at 1-year intervals thereafter, the Register of Copyrights
shall hold public hearings to consider proposals to amend the regulations and prac-
tices of the Copyright Office with respect to deposit of works in order to eliminate
deposits that are unnecessary for copyright examination or the collections of the Li-
brary of Congress, and in order to simplily the registration procedures.”.

SEC. 4. APPLICATION FOR COPYRIGHT REGISTRATION.

(a) APPLICATIONS.—Section 409 of title 17, United States Code, is amended—

(1) by striking “The application” and inserting “(a) CONTENTS OF APPLICA-
TION.—The application”;

(2) in paragraph (5) by inserting before the semicolon the following: “, and if
the document by which ownership was obtained has been recorded in the Copy-
right Office, the volume and page number of such recordation”; -

(3) by striking paragraphs (9) and (10) and inserting the following:

“(9) 1n the case of a compilation or derivative work, an identification of any
preexisting work or works that it is substantially based on or substantially in-
corporates, and a brief, general statement of the additional material covered by
the copyright claim bein&registered;

“(10) at the option of the iﬁplicant, names, addresses, and telephone numbers
of persons or organizations that potential users of the work should contact con-
cerning permissions or licenses to use the work, and any information with re-
spect to the terms of such permissions or licenses; and”; and

(4) by adding at the end the following:

“(b) SHORT-FORM APPLICATION.—

“(1) USE OF SHORT-FORM.—The Register of Copyrights shall prescribe a short-

form ap lication which may be used whenever—
&) the work is by a living author;

“(B) the claimant 1s the author;

“(C) the work is not anonymous, pseudonymous, or made for hire; and

“(D) the work as a whole, or substantial portions of it, have not been pre-
viously published or registered.

“(2) CONTENTS OF SHORT-FORM.—The short-form application shall include—

“(A) the name and address of the author;

“(B) the title of the work;

“(C) the nationality or domicile of the author;

“(D) the year in which creation of the work was completed;

“(E) if the work has been published, the date and nation of its first publi-
cation;

“(F) any other information regarded by the Register of Copyrights as
bearing upon the preparation or identification of the work or the existence,
ownership, or duration of the copyright; and

“(G) at the option of the applicant, names, addresses, and telephone num-
bers of persons or organizations that potential users of the work should con-
tact concerning permissions or licenses to use the work, and any informa-
tion with respect to the terms of such permissions or licenses.”.

(b) EFFECTIVE DATE.—The amendments made by this section take effect 6 months
after the date of the enactment of this Act.

SEC. 5. REGISTRATION OF CLAIM AND ISSUANCE OF CERTIFICATE.

(a) DETERMINATION OF REGISTRATION.—Section 410 of title 17, United States
Code, is amended by striking subsections (a) and (b) and inserting the following:

“(a) DETERMINATION OF ISTER.—If, after examination, the Register of Copy-
rights determines, in accordance with the provisions of this title, that there is no
reasonable possibility that a court would hold the work for which a deposit is made
pursuant to section 408(c) to be copyrightable subject matter, or the ister deter-
mines that the claim is invalid for any other reason, the Register shall refuse reg-
istration and notify the applicant in writing of the reasons for such refusal. In all
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other cases, the Register shall register the claim and issue to the agplicant a certifi-
cate of registration under the seal of the Copyright Office. A certificate of registra-
tion issued under this section extends only to those component parts of the work
that both are the subject matter of copyright and the copyritght owner has the right
to claim. The certificate shall contain the information set forth in the application,
to%rether with the number and effective date of the registration.

(b) APPEALS PROCEDURE.—The Register of Copyrights shall establish, and pub-
lish in the Federal Register, a formal procedure by which appeals may be taken
from refusals under subsection (a) to register claims to copyright. Such procedure
shall include a final appeal to the Register.”. :

(b) JUDICIAL PROCEEDINGS.—Subsection (c¢) of section 410 of title 17, United States

ode, is amended—

(1) by inserting “EVIDENTIARY WEIGHT OF CERTIFICATE.—” after “(c)”; and

(2) by adding at the end the following: “Any error or omission made in good
faith or upon reasonable reliance on counsel shall not affect the validity of the
registration. In no case shall an incorrect statement made in an application for
copyright registration invalidate the copyright.”.

(c) TECHNICAL AMENDMENT.—Subsection (d) of section 410 of title 17, United
§éa)ges Code, is amended by inserting “EFFECTIVE DATE OF REGISTRATION.—” after
SEC. 6. COPYRIGHT REGISTRATION PROVISIONS.

(a) REGISTRATION AND INFRINGEMENT ACTIONS.—(1) Section 411 of title 17, United
States Code, is amended—

(A) by amending the section caption to read as follows:

“8411. Registration and infringement actions for certain works”;
(B) by striking subsection (a);-and
(C) in subsection (b)—
(i) by striking “(b)”; and
(ii) by striking paragraphs (1) and (2) and inserting the following:

“(1) serves notice upon the infringer, not less than 10 or more than 30 days
before such fixation, identifying the work and the specific time and source of
its first transmission; and

“(2) submits an application for registration of the copyright claim in the work,
in aﬁeordance with this title, within 3 months after the first transmission of the
work.”. -

(2) The item relating to section 411 in the table of sections at the beginning of
chapter 4 of title 17, United States Code, is amended to read as follows:

“411. Registration and infringement actions for certain works.”.

(b) REGISTRATION AS PREREQUISITE TO CERTAIN REMEDIES FOR INFRINGEMENT.—
Section 412 of title 17, United States Code, and the item relating to section 412 in
the table of sections at the beginning of chapter 4 of title 17, United States Code,
are repealed.

SEC. 7. REMEDIES FOR INFRINGEMENT. ’

Section 504(c)(2) of title 17, United States Code, is amended in the second
sentence—

(1) by striking “court it” and inserting “court in”;

(2) by inserting “or eliminate” after “reduce”; and

(3) by striking “to a sum of not less than $200”.

SEC. 8. NOTIFICATION OF FILING AND DETERMINATION OF ACTIONS.

Section 508 of title 17, United States Code, is amended—

W it(xl{l)ubsecltlionﬁgas)— b, d th filing th

in the t sentence inserting “and the i e action”
after “United States”; and Y e party g
(B) in the second sentence by inserting “and the party filing the action”
after “clerk”; and

(2) in subsection (b) by inserting “and the party filing the action” after “clerk

of the court”. .
SEC. 8, STUDY ON MANDATORY DEPOSIT. v

(a) SUBJECT MATTER OF STUDY.—Upon the enactment of this Act, the Librarian
of Congress shall conduct a study of the mandatory deposit provisions of section 407
of title 17, United States Code. Such study shall place particular emphasis on the
implementation of section 407(e) of such title with respect to the deposit of trans-
mission srograms, as well as possible alternative methods of obtaining deposits if
the mandatory deposit requirements of such section 407 are expanded to authorize
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the collection, archival preservation, and use b{ the Library of Congress of other
publicly transmitted works, including unpublished works such as computer pro-
grams and online databases.

(b) CoNDUCT OF STUDY.—The study under subsection (a) shall be conducted by the
Register of Copyrights, in consultation with any affected interests, and may include
the voluntary establishment, in collaboration with representatives of such interests,
of practical tests and pilot projects.

¢) REPORT TO CONGRESS.—Not later than 18 months after the date of the enact-
ment of this Act, the Librarian shall submit to the Congress a report on the results
of the study conducted under this section, together with recommendations the Li-
brarian has on—

(1) safeguarding the interests of copyright owners whose works are subject to
the mandatory deposit provisions referreJ to in subsection (a);

(2) fulfilling the present and future needs of the Library of Congress with re-
spect to archival and other collections development; and

(3) any legislation that may be necessary.

8EC. 10, STUDIES OF EFFECTS OF REGISTRATION AND DEPOSIT PROVISIONS.

Upon the enactment of this Act, the Librarian of Congress, after consultation with
the Register of Copyrights and any affected interests, shall commence a study of the
extent to which changes in the registration and deposit provisions of title 17, United
States Code, that are made by this Act have affected the acquisitions of the Library
of Congress and the operations of the copyright registration system, and any rec-
ommendations the Librarian may have with respect to such effects. Not later than
3 years after the date of the enactment of this Act, the Librarian shall submit to
the Congress a report on such study. The Librarian may conduct further studies de-
scribed 1n the first sentence, and report to the Congress on such studies.

SEC. 11. CONFORMING AMENDMENTS.

(a) DEFINITIONS.—Section 101 of title 17, United States Code, is amended by
striking the definition of the “country of origin” of a Berne Convention work.

(b) INFRINGEMENT OF COPYRIGHT.—Section 501(b) of title 17, United States Code,
‘i‘slalueended in the first sentence by striking “, subject to the requirements of section

(c') ‘REMEDIES FOR INFRINGEMENT.—Section 504(a) of title 17, United States Code,
:I‘i:gwnded by striking “Except as otherwise provided by this title, an” and inserting

8EC. 13. ADDITIONAL TECHNICAL AMENDMENTS.

(a) AMENDMENTS TO TITLE 17, UNITED STATES CODE.—Title 17, United States
Code, is amended as follows:
(6)) ’IElAe) tll)eﬁnition of “publicly” gontained in“psection 1}(1)1 is gmended—
y striking “clause” and inserting “paragraph”; an
(B) by striking “?rocesss” and insertlgng “process”.
tx('izlz.i.n,rghenﬂ;ﬁniﬁon of “registration” contained in section 101 is amended by
8 “412,".
(3) Section 108(e) is amended in the matter preceding paragraph (1) by strik-
ing “pair” and inserting “fair”.
(4) Section 109(b)(2)(B) is amended by striking “Copyright” and inserting

“Copyrights”.
(6% Section 304(c) is amended in the matter preceding paragraph (1) by strik-
ing “the subsection (a)(1)(C) and inserting “subsection (a)(1)(C)".
G)fSlsction 405(b) is amended by striking “condition or” and inserting “condi-
tion for”.
(7) The item relating to section 504 in the table of sections at the beginning
of chapter 5 is amended by striking “Damage” and inserting “Damages”.
(8) Section 501(a) is amended by striking “sections 106 through 118” and in-
serﬁnge‘;section 106".
(9) Section 509(b) is amended by striking “merchandise; and baggage” and in-
serting “merchandise, and baggage”.
(10) Section 601 of title 17, United States Code, is amended—
(A) in subsection (a) by striking “nondramtic” and inserting
“nondramatic”; and
B) alf}' subsection (b)(1) by striking “subsustantial” and inserting “sub-

stantial”.
(11) Section 801(b}4) of title 17, United States Code, is amended by adding
a period after “chapter 10”.
(12) The item re atienf to section 903 in the table of sections at the beginning
of chapter 9 is amended to read as follows:



6

*903. Ownership, transfer, licensing, and recordation.”.

(13) Section 909(b)(1) is amended—
(A) by striking “force” and inserting “work”; and
(B) by striking “sumbol” and inserting symbol”
(14) Section 910(a) is amended in the second sentence by striking “as used”
and inserting “As used”.
(15) Section 1006(b)(1) is amended by striking “Federation Television” and in-
serting “Federation of Television”.
(16) Section 1007 is amended—
(A) in subsection (a)(1) by striking “the calendar year in which this chap-
ter takes effect” and inserting “calendar year 1992 and
(B) in subsection (b) by striking “the year in which this section takes ef-

fect” and inserting “1992".
(17) The table of chapters at the beginning of title 17, United States Code,
is amended—
(A) by amending the item relating to chapter 6 to read as follows:
*8. Manufacturing Requirements and Importati 601%;
(B) by amendmg the item relating to chapter 9 to read as follows:
“, Protect] d Chip Produet 201%;

(C) by adding at the end the following:
“10. Digital Audio Recording Devices and Media 1001”.

(b) OTHER PROVISIONS OF LAW.—(1) Section 2319(b)(1) of title 18, United States
Code, is amended by striking “at last” and inserting “at least”.

(2) Section 1(a)(1) of the Act entitled “An Act to amend chapter 9 of title 17, Unit-
ed States Code, regarding protection extended to semiconductor chip products of for-
eign entltles , approved November 9, 1987 (17 U.S.C. 914 note), is amended by
striking “orginating” and inserting ongmatmg"

3) Sectlon 3(a)(1)(C) of the Audio Home Recording Act of 1992 is amended by
striking “adding the following new paragraph at the end” and inserting “inserting
after paragraph (3) the following new paragraph”.

SEC. 13. EFFECTIVE DATE.

(a) IN GENERAL.—Except as provided in section 4(b), and subject to subsection (b)
of this section, this Act and the amendments made by this Act take effect on the
date of the enactment of this Act.

(b) PENDING ACTIONS.—The amendments and repeals made by section 6 shall not
affect any action brought under title 17, United States Code, before the date of the
enactment of this Act.

Amend the title so as to read:

A bill to amend title 17, United States Code, to modify certain registration re-
quirements, and for other purposes.

EXPLANATION OF AMENDMENT

Inasmuch as H.R. 897 was reported with an amendment in the
nature of a substitute, the contents of this report constitute an ex-
planation of the amendment in the nature of a substitute.

PURPOSE OF THE LEGISLATION

The purpose of H.R. 897 is to provide needed reforms in the
Copyright- Office registration process and in the deposit of copy-
righted materials with the Library of Congress.

COMMITTEE ACTION AND VOTE

On November, 17, 1993, a reporting quorum being present, the
Committee ordered H.R. 897 reported to the full House by voice
vote, as amended.
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HEARINGS

On March 3 and 4, 1993, the Subcommittee on Intellectual Prop-
erty and Judicial Administration held hearings on H.R. 897. Testi-
mony was received from Cindy S. Daub, Commissioner, Copyright
Royalty Tribunal, Edward J. Damich, Commissioner, Copyright
Royalty Tribunal; Bruce D. Goodman, Commissioner, Copyright
Royalty Tribunal;, Steve Peters, Senior Corporate Counsel, Adobe
Systems, Inc.; Steven J. Metalitz, Vice President and General
Counsel, Information Industry Association; Robert Holleyman,
Business Software Alliance; James S. Burger, Director, Govern-
ment Law, Apple Computer, Inc., on behalf of the Computer Busi-
ness & Equipment Manufacturers Association; Michael Cleary,
American Bar Association; James H. Billington, Librarian of Con-
gress; Ralph Oman, Register of Copyrights; Art Rogers, an artist;
Richard Weisgrau Executive Director, American Society of Media
Photographers; Andy Foster, Executive Director, Professional Pho-
tographers of America; Olan Mills II, Olan Mills Corporation; Paul
Basista, Executive Director, Graphic Artists Guild; and Paul War-
ren, Chairman, Intellectual Property Committee, Newsletter Pub-
lishers Association.

LEGISLATIVE HISTORY

H.R. 897 was introduced on February 16, 1993 by Mr. Hughes
and Mr. Frank, and was referred to the Committee on the Judici-
ary.l Title I proposed reforms in the Copyright Office registration
and recordation requirements, and in the copyright deposit provi-
sions for the benefit of the Library of Congress. Title II proposed
to establish copyright arbitration royalty panels to replace the
Copyright Royalty Tribunal.

Hearings on H.R. 897 were held by the Subcommittee on Intellec-
tual Property and Judicial Administration on March 3 and 4, 1993.
On August 3, 1993, Title II of H.R. 897 was reintroduced, in sub-
stantially similar form, by Mr. Hughes and Mr. Frank as H.R.
2840.2 On August 5, 1993, the Subcommittee on Intellectual Prop-
erty and Judicial Administration marked up H.R. 2840 with a sin-
gle amendment in the nature of a substitute. On October 6, 1993,
the full Committee marked up H.R. 2840, and a quorum of Mem-
bers being present, approved the amendment in the nature of a
substitute with two amendments offered en bloc by Mr. Hughes,
and favorably reported the bill as amended by voice vote.3 On Octo-
ber 12, H.R. 2840 passed the House.

On November 4, 1993, the Subcommittee on Intellectual Property
and Judicial Administration marked up H.R. 897 with a single
amendment in the nature of a substitute. The amendment con-
cerned reforms in the Copyright Office registration procedures and
in the mandatory deposit requirement provisions for the benefit of
the Library of Congress. It did not contain Title II of H.R. 897 as
introduced. That Title was incorporated, as amended, in a separate
bill, H.R. 2840, which passed the House on October 12, 1993.

1An identical bill, S. 373, was introduced the same day by Senators DeConcini and Hatch.
2An identical bill, S. 1346, was introduced the same day by Senators DeConcini and Hatch.
SH.R. Rept. No. 103-286, 103d Cong., 1st Sess. (1993).
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.On November 17, 1993, the full Committee marked up H.R. 897
and, a quorum of members being present, approved the amendment
in the nature of a substitute and favorably reported the bill by
voice vote. :

Di1scUsSION
BACKGROUND

Article I, section 8, clause 8 of the Constitution gives the Con-

ess the power to grant authors exclusive rights to their writings
in order to “Promote the Progress of Science.”

Beginning in 1790, the Congress has continually exercised its
constitutional authority by enacting copyright legislation. Through-
out much of this 203-year period, American copyright law has been
characterized by a rigorous system of formalities. Failure strictly to
comply with these formalities usually resulted in complete, irre-
trievable loss of cc;pyri ht. Such formalities have included manda-
tory registration of a claim to copyright, mandatory deposit of cop-
ies of the work, mandatory affixation of a copyright notice, manda-
tory filing of a timely renewal application, and a domestic manufac-
turing requirement.

In addition to causing many copyrighted works inadvertently to
fall into the public domain to the economic detriment of authors
and their heirs, these requirements also had the effect of placing
the United States outside the mainstream of international copy-
right law as exemplified in the Berne Convention for the Protection
of Literary and Artistic Works. Article 5(2) of the current (1971
Paris) text of the Convention states: “The enjoyment and exercise
of * * * rights shall not be subject to any formality.”

The 1976 Copyright Act went some way toward ameliorating the
harshness of formalities. Nevertheless, the notice requirement, al-
though liberalized, was still mandatory, with failure to affix the
{Jroper notice and take prescribed curative steps still resulting in

oss of copyright; 4 failure to comply with a liberalized manufactur-
ing clause requirement also resulted in loss of protection.5 Manda-
tory deposit with the Library of Congress was repealed as a condi-
tion of copyright, but was replaced with Section 412, which, for the
first time, prohibited an award of the important remedies of statu-
tory damages and attorney’s fees in the copyrighted work was in-
fringed before registration took place.6 Recordation of transfers of
copyright with the Copyright Office was required, for the first time,
as a condition of a transferee bringing an infringement action.?
Section 411(a) continued the prior law by prohibiting the bringing
-of an infringement action unless a registration had been obtained
from (or refused by) the Copyright Office.8

In 1986, the manufacturing clause expired by its own terms,
thereby removing one major obstacle to U.S. adherence to the
Berne Convention. In 1988, with the passage of the Berne Imple-

417 U.S.C. §§401—406 (1978).

517 U.S.C. §601 (1978).

8 A three-month period was provided for published works.

717 U.S.C. §205(d) (1978).

8 The provision that an infringement action could be brought after a refusal was an innova-
tion. cl;!riox' law required that a mandamus action be brought against the Register of Copyrights
in such an event.
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mentation Act,? both the mandatory use of a copyright notice and
recordation of a transfer of copyright ownership with the Copyright
Office as prerequisite to the bringing of an infringement action
were abolished. At the same time, the Section 411(a) requirement
that registration or a refusal to register be obtained before the
bringing of an infringement action was “two-tiered”: the require-
ment was repealed for works whose country of origin is a Berne
Convention country other than the United States,10 but was re-
tained for all other works, including works by U.S. authors. The
Section 412 requirement that registration precede infringement in
order to obtain statutory damages and attorney’s fees was retained
for all works, including those whose country of origin is a Berne
Convention country other than the United States.

In 1992, the Automatic Renewal Act of 1992 amended Section
304 of title 17, United States Code, to provide for automatic grant
of the renewal term for applicable works,11 reversing a 202-year
practice of throwing works into the public domain for failure to file
a timely renewal application.

The reforms proposed in H.R. 897 are intended to eliminate the
last significant vestiges of the formality-based approach to United
States copyright law, thereby placing the United States com-
fortably within international norms, and eliminating provisions
that other countries, reluctant to protect U.S. works, can point to
as justification for discrimination against U.S. works. The Commit-
tee believes these reforms will thus assist our trade negotiators in
their efforts to secure adequate and effective protection for U.S.
copyrighted works overseas. The Committee intends these reforms
also to ensure that, domestically, copyright owners will be able to
enjoy the remedies that Congress has granted them.

These goals will be achieved principally through repeal of Sec-
tions 411(a) and 412 of title 17, United States Code. The Commit-
tee is convinced, after fifteen years experience with these sections,
that they no longer represent good copyright policy.

Experience with section 411(a) of the 1976 act and as amended by
the Berne Implementation Act of 1988

Under the 1909 Copyright Act, registration was a prerequisite to
the maintenance of an infringement action, and was tied to deposit
for the benefit of the Library of Congress.12 Deposit was not merely
a jurisdictional requirement: failure to comply with a demand for
deposit resulted in loss of copyright.13

The 1976 Act separated Library of Congress deposit from copy-
right registration by placing the Library deposit requirement in its
own section (§407), by not making Library deposit a prerequisite
to the institution of an infringement suit, and, by providing that

9 Act of October 31, 1988, Pub. L. 100-568, 102 Stat. 2853, effective March 1, 1989.

10A definition of the “country of origin” of a Berne Convention work was provided in Section
101 of title 17, United States Code.

11 Act of June 26, 1992, P.L. 102-307, 102d Cong., 2d Sess., 106 Stat. 264. This act affects
only works first published between 1964 and 1977. Works published before 1964 had already
either been duly renewed or had fallen into the public domain. Works published on or after Jan-
uary 1, 1978 enjoy a single term of protection with no need for renewal 17 U.S.C. §302 (1978).

12Section 13 of the 1909 Act stated that “[nlo action or proceeding shall be maintained for
infringement of copyright in any work until the %x:visions of this title with respect to the de-
posit of copies and registration of such work shall have been complied with.”

1817 U.S.C. § 14 (1909).
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failure to comply with a demand by the Librarian of Congress for
deposit results only in administrative fines, and not, as under prior
law, forfeiture of copyright.14 The requirement that registration
with the Copyright Office be obtained (or refused) before the insti-
tution of an infringement action was placed in Section 411(a).

As noted above, the Section 411(a) requirement was repealed in
1988 (effective March 1, 1989) for works whose country of origin is
a Berne Convention country other than the United States. The Re-
quirement was retained for works whose country of origin is the
United States or a non-Berne member country. The discriminatory
nature of this two-tier arrangement against United States authors
is difficult to defend. At the March 1993 hearings on H.R. 897 be-
fore the Subcommittee on Intellectual Property and Judicial Ad-
ministration, one U.S. software company testified that it had spent
approximately $400,000 over a period of three years preparing the
deposit copies and application forms necessary to obtain a copy-
right registration.15 As foreign software companies from other
Berne countries are not required to make these expenditures, the
Committee believes Section 411(a) places United States companies
at a competitive disadvantage.

The Committee does not view Section 411(a) as an effective indi-
rect conduit for Library of Congress deposits. While Section 408 of
the Copyright Act, which provides for voluntary copyright registra-
tion, states in subsection (b), that copies deposited in order to fulfill
the copyright registration deposit requirement can do double duty
by also fulfilling the separate Library of Congress deposit require-
ment of Section 407, the Librarian of Congress has testified that
Section 411(a) “serves little or no purpose in inducing deposit for
the collections of the Library.”16 The Committee agrees. One rea-
son for this conclusion is that the nature of the deposit for copy-
right registration may not be the finished work, or in a form that
is valuable to the Library. The purposes underlying copyright reg-
istration and Library of Congress deposit are quite different. The
purpose of the copyright registration deposit is to enable the Copy-
right Office to examine a claim for registrability. The Library of
Congress, on the other hand, is concerned with having the best
quality, archival version of the work. This version may well be dif-
ferent from that deposited for copyright examination purposes.

Computer programs provide an excellent illustration of the dif-
ference between deposits for copyright registration and deposits for
Library acquisition. The copyright registration deposit of a com-
puter program that will be published in a machine-readable copy
typically consists of the first and last 25 pages of source code, with
trade secrets and other confidential material blacked out. This form
is of no use to the Library of Congress, which needs (and requires
deposit of) the machine-readable version.17

1417 U.S.C. §407(d) (1978).

15See testimony of Steve Peters, Adobe Systems, Inc., Copyright Reform Act of 1993: Hearing
on H.R. 897 Before the Subcomm. on Intellectual Property & Judicial Administration of the
House Judiciary Comm., 103 Cong., 1st Sess. 131 (1993).

16 Written testimony of Librarian of c’rﬁﬁn” James H. Billington, before the Senate Sub-
committee on Patents, Copyrights, and emarks of the Senate Committee on the Judiciary
on S. 373, p. 24 (October 19, 1993). ’

1737 CFR §202.19(dXvii).
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Certainly some works that the Library wishes to acquire, other
than computer programs, may come in because of Section 411(a).
But many of the works that are the frequent subject of copyright
litigation, such as the designs of useful articles, are ones that the
Library of Congress has exempted, by regulation, from the Section
407 deposit requirement based on a judgment that they are not of
value to the L(i%rary‘s collections.18 Finally, since registration may
be made at any time before an infringement action is brought, even
for those Section 408 works which the Library may wish to acquire,
one of the most important of the Library’s acquisition goals—time-
less—cannot be met by this section.

A final reason for repeal of Section 411(a) is the assumption by
the Copyright Office, in the past decade, of the role of gatekeeper
to the courts. As used here, tge term “gatekeeper” refers not to the
Section 411(a) requirement that a registration or refusal to register
be obtained from the Copyright Office before an action for infringe-
ment be obtained.1® Rather, the Committee refers to attempts by
the Copyright Office to shape the scotpe of copyright through its
power to refuse to issue a certificate of registration unless the ap-
plicant either disclaims certain material,20 or, conversely, identifies
specific material for which registration is sought.21 This role has,
understandably, been controversial. 22

The Committee considers this gatekeeper role to exceed the Of-
fice’s limited examination function. The function of the examination
process is not to influence directly or indirectly the scope of copy-
right that a court might accord, nor to weed out works, which
though copyrightable in their entirety, may, in the Office’s opinion
may be the subject of frivolous or overreaching infringement
claims. The Office’s function is to examine the material deposited
for registration and to evaluate, using the standards for
copyrightability developed by the courts, whether the material
meets those standards. If the material meets those standards, reg-
istration is required.

While the Copyright Office may require a claimant to delete a
reference to material that is, in its opinion, not registrable, e.g., a
claim for an “idea,” where no such claim is made, the Office does
not have the authority to require applicants to disclaim material
for which no such claim has been made. Similarly, the Office
should not require applicants to identify specific material within
the deposit for which registration is sought.

In summary, the Committee is of the view that the discrimina-
tory impact of Section 411(a) on U.S. authors, the Librarian of Con-
gress opinion that the section serves little or no purpose for induc-
ing deposits that the Library desires, and the recent use of Section
411(a) by the Copyright Office to assume the role of gatekeeper to
the courts, argue decisively for repeal of the provision.

18See 37 CFR §202.19(c).

19 Except, of course, after March 1, 1989, for works whose country of origin is a Berne Conven-
by g 21 °me§ In thegonited Smﬁfﬁ' f Digitized Type (Ma

20 otice of Inquiry: Copyrightability of Digiti faces, 53 Fed. Reg. 20241 2,
1991); Final Regulaﬁo%gistmb%lhity of zompute.r Programs that Generate Typefaces, 57 Fed.
Reg. 6201 (February 21, 1992).

21See 37 CFR §202.20(cXviiXB) (automated databases).
L 2;eSee7lgaet(.&;19isz2,)"Copyngh' t Registration After Feist: New Rules and New Roles?,” 17 Dayton

. Rev. X
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Experience with section 412 of the 1976 act

Section 411(a) operates in tandem with Section 412: in order to
obtain the important remedies of statutory damages and attorney’s
fees, registration (and therefore deposit) with the Copyright Office
has to be made before an infringement occurs.23

Section 412 of the 1976 Act was enacted to function as an alter-
native incentive to the mandatory deposit requirement provision of
the 1909 Act. Section 412 was not inserted out of a belief that copy-
right owners should receive the remedies of statutory damages and
attorney’s fees only if their works were registered before they were
infringed, nor was it inserted for any purposes related to litigation,
such as weeding out frivolous lawsuits.24

In line with the law of unintended consequences, Section 412 has
turned out to be a powerful weapon against cOﬁyright owners. In
the words of the Association of American Publishers in a 1986 let-
ter to the Register of Copyrights, Section 412 has -

become more of a shield for infringers than a benefit to
anyone. Registration as a condition to statutory damages
and attorney’s fees in some cases, as one example, has be-
come particularly problematic. Eligibility for such remedies
has been an important ingredient in our cogfright laws
out of recognition that they may provide the only real hope
of meaningful economic relief in infringement actions. A
possible lack of eligibility for this relief has been the cor-
‘nerstone of the tactics of even the most blatant infringers
under the 1976 Copyright Act. Yet, the Copyright Office’s
pr(()f)osed fee increase will undoubtedly force many authors
and other copyright owners to forego regular registration,
rendering their copyrights of little %ractical value against
infringers who will be emboldened by the possibility that
the infringed author or copﬂright owner will be unable to
secure any real financial relief after engaging in ensive
complaint, settlement, and litigation procedures. Particu-
larly with the proposed fee increases, the “inducements”
will become obstacles to the protection of copyright.

The Committee agrees with this assessment. H.R. 897 is de-
signed to remedy the very real problems for copyright owners
pointed out by the Association of erican Publishers. Of course,
the remedies at issue remain discretionary. A review made by the
Committee’s Subcommittee on Intellectual Property and Judicial
Administration of decisions under the 1976 Act awarding statutory
dama%es and attorney’s fees shows that the courts have intel-
ligently tailored the awards to fit the potential harm suffered by
the copyright owner and the defendant’s culpability.

H.R. 897 is intended to provide equal access to justice, and is de-
signed to give individuals and small businesses an opportunity—
currently denied in many cases—to present meritorious claims.
However, in order to reassure those wﬁo fear that the availability
of statutory damages and attorney’s fees might lead to increased

38 A three-month grace period is provided for published works.

24See testimony of former Register of Copyri%hts Barbara Ringer, Hearing on $.373, The
Copyright Reform Act of 1993 Before the Senate Subcomm. on Patents, Copyrights, and Trade-
marks of the Senate Judiciary Comm., October 19, 1993.
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suits against individuals who are unaware of the copyright law, the
innocent infringer provision of Section 504(c)(2) of title 17, United
States Code, which permits courts, in their discretion, to reduce the
award of statutory damages to not less than $200, has been amend-
ed to permit the courts to further reduce the award to as little as
one dollar, or zero. Section 505 of title 17, United States Code,
which currently gives the courts discretion to award costs and at-
torney’s fees to the prevailing party, has not been amended. Under
this section, the courts already have the discretion to award an
amount they believe appropriate, or no fees at all. Concern was ex-
%ressed that with the repeal of Sections 411(a) and 412 of title 17,

nited States Code, litigation involving professional photographers
may increase because of a failure to affix a copyright notice on the
photograph, thus causing difficulties on the part of individuals and
photofinishers in determining copyright ownership. In cases where
a court finds the defendant to be an innocent infringer, the Com-
mittee expects that the courts will not, in the usual case, award
costs or attorney’s fees.

Alternative incentives to registration as a result of repeal of sections
411(a) and 412

The Committee has no evidence that repeal of Sections 411(a)
and 412 will adversely affect the Library of Congess acquisition of
copyrighted works. The Librarian of Congress, while acknowledging
the lack of such evidence, previously expressed concern that repeal
of these sections might result in loss of such deposits.

The Committee views the collections of the Library of Congress
as a valuable resource that must be rurtured so that present and
future generations of Americans will be able to depend on the
unique record of creativity the Library documents. At the same
time, Library acquisition policy must not determine copyright pol-
icy. In an era when overseas markets for U.S. intellectual property
are of critical economic importance, and the digital revolution
threatens a number of the traditional tenets of copyright law, the
Committee cannot permit a system developed in tﬁe 19th century
to encourage the deposit of hardbound books to determine the na-
ture and enjoyment of copyright in the 21st century.

The Committee intends repeal of Sections 411(a) and 412, com-
bined with the bill's incentives to registration and the strengthen-
ing of mandatory deposit to result in the best of both worlds: man-
datory copyright formalities will be abolished, while the Library of
Congress will still receive desired deposits.

The specific incentives added by H.R. 897 are discussed below in
two contexts: copyright registration, and, mandatory Library of
Congress deposit.

Voluntary registration with the Copyright Office

Section 408 of the Copyright Act currently provides for voluntary
registration of a claim to coFyright with the Coi‘yright Office. Sec-
tion 408 serves a number of purposes, two of which are related to
the reforms proposed by H.R. 897.

One purpose of Section 408 is to create a public record of claims
of copyright and information regarding a copyrighted work, includ-
ing its ownership and date of creation. Another purpose is to act
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as an indirect incentive to bring in deposits that the Library of
Congress may wish to acquire. This indirect incentive is accom-
plished by various means, including giving a certificate of registra-
tion the status of prima facie evidence of the work’s copy-
rightability and of the facts stated in the certificate; requiring reg-
istration in order to give a recorded transfer of copyright priority
over subsequent, conflicting transfers; and the existence of Section
412, which conditions the recovery of statutory damages and attor-
ney’s fees on registration prior to infringement.

The Librarian of Congress has made a number of suggestions de-
signed to replace the incentive role currently serviced by Section
412. Many of these suggestions have been incorporated in H.R. 897.
At the same time, in order to provide a safety net should Library
of Congress acquisitions decrease as a result of the repeal of Sec-
tions 411(a) and 412, the Librarian is directed to report to Con-
gress three years after the date of enactment regarding how the
changes in the registration system made by H.R. 897 have im-
pacted on the Library. -

The changes to H.R. 897 at the Librarian’s request include: (1)
a new short form application; (2) a more liberal examination stand-
ard; (3) alternative forms of deposit for copyright registration; (4)
a formal appeals process for refusals to register a claim to copy-
right; (5) provisions clarifying when pre-existing works have to be
disclosed on the copyright application form in order to limit sharply
the fraud on the Copyright Office defense; and, (6) expansion of th
group registration provisions. :

All these amendments are intended to make copyright registra--
tion more attractive in order to bring in, indirectly, deposits for the
benefit of the Library of Congress. Of course, both mandatory de-
posit under Section 407 and deposit for copyright registration
under Section 408 are retained.

A. Short form application

Section 409 currently provides for one basic form of registration
application.25 While this form is not inherently complex, it does re-
quire that the claimant provide a substantial amount of informa-
tion. H.R. 897 provides that the Copyright Office shall make avail-
able two forms of registration application, the current form and a
new, shorter form. The short form will be available whenever the
claimant is a living author, the work is not anonymous or pseudon-
ymous, the work is not made for hire, and the work has not been
previously published or registered.

Section 409(a) details the requirements for the long form. Section
409(b) details the requirements for the short form.

Section 409(a) makes a number of amendments with respect to
the existing (long form) application:

(1) Identification of Transfers.—Section 409(a)(5) will permit the
volume and page number of a recordation of a transfer of copyright

28To facilitate examination of claims, the Copyright Office does not actually use a single form,
but instead uses variants according to subject matter, e.g., Form TX for literary works, Form
PA for works of the Performing Arts, Form VA for works of the Visual Arts. There is, though,
almost a complete identity between all the forms, and no differences pertinent to the reforms
proposed by H.R. 897. .
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ownership to be listed in the registration. This additional informa-
tion will increase the value of the Copyright Office’s public records.

(2) Fraud on the Copyright Office.—Section 409(a)(9) clarifies
that in the case of a compilation or derivative work, the claimant
need not identify any preexisting work unless the work for which
registration is sought is substantially based on or substantially in-
corporates preexisting material. This amendment should be read in
conjunction with the following amendment to Section 410(c): “Any
error or omission made in good faith or upon reasonable reliance
on counsel shall not affect the validity of the reﬁistration. In no
case shall an incorrect statement made in an application for copy-
right registration invalidate the copyright.” The purpose of these
amendments is to reverse decisions such as Ashton-Tate Corp. v.
Ross, 760 F. Supp. 831 (C.D. Cal. 1990), rescinded, CCH COPR. L.
REP. 126,714 (C.D. Cal. 1991) and to severely limit the use of the
defense of fraud on the Copyright Office. Fraud on the Copyright
Office is being routinely asserted by defendants in cases where the
alleged infringing work is a compilation or derivative work. Defend-
ants allege the applicant has failed to properly reveal, in Space 6
of the Copyright Bfﬁce’s application form, preexisting material that
had been incorporated in the work for which registration is sought.
This failure is further alleged to be a deliberate effort to defraud
the Copyright Office.

Compendium II of Copyright Office Practices §626.02 indicates
that an applicant should fill out Space 6 only if the work for which
registration is sought “incorporates substantial amounts of pre-
viously registered, previously published, or public domain material
* * %7 Nevertheless, recently there has been an attempt by some
litigants to convert Copyright Office registration practices into pat-
ent or trademark-like proceedings through attacks on a certificate
of registration for failure to reference insubstantial amounts of pre-
existing material, and for a host of harmless inaccuracies or errors.
This trend, which has wasted judicial resources and needlessly in-
creased the costs of litigation, should be stopped, and the amend-
ments made to Section 409(a)(9) and Section 410(c) are intended to
do so. These amendments, when read together, require the claim-
ant of a compilation or derivative work to identify any preexisting
work only when the compilation or derivative work is substantially
based on or substantially incorporates the preexisting material.
Such identification can be the title of the preexisting work or any
other shorthand reference to the preexisting work. The applicant
need not identify the specific preexisting material that has been in-
corporated. There is no requirement at all to disclose any preexist-
ing work incorporated in the compilation or derivative work for
which registration is sought unless the incorporation of the pre-
existing material is substantial. Examples of insubstantial incorpo-
ration include cases where the compilation or derivative work is
merely inspired by another work, or incorporates unprotectable ma-
terial such as ideas, methods, procedures, processes, algorithms, or
any of the other material enumerated in Section 102(b) of title 17,
United States Code.

Even where the duty of identification of preexisting material was
not met and an error or omission was not made in good faith or
upon the reasonable reliance of counsel, the worst penalty that can
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be suffered by a claimant is invalidation of the certification of reg-
istration. The amendment to Section 410(c) states: “In no case shall
an incorrect statement made in an application for copyright reg-
istration invalidate the copyright.” This, even assuming a claimant
commits fraud on the Copyright Office, under no circumstances
should a copyright be found invalid on the basis of fraud alone.
Where fraud on the Copyright Office is found, the court has two
‘choices: (1) ignore -the fraud and decide the issue of copy-
rightability; 26 or (2) invalidate the registration and direct the
claimant to resubmit the application to the Copyn'éht Office if the
court is of the opinion that had the Copyright Office been aware
of the preexisting work it may not have issued the certificate of
registration. The amendment to Section 410(c) makes clear that
finding the copyright (as opposed to the certificate of registration)
invalid based on fraud on the Copyright Office is not an option; (3)
Section 409(a)(10) replaces existing Section 409(10), which requires
information relevant to the repealed manufacturing clause. Section
409(a)(10) gives applicants the option of including the names, ad-
dresses, and telephone numbers of persons or organizations to con-
tact in order to license the copyrighted work. :

In order to permit the Copyright Office time to develop and print
the new forms called for by Sections 409 (a) and (b), Section 4(b)
of the bill shall take effect six months from the date of enactment.

B. Copyright Office examination standard

From 1790, the date of our first copyright statute, until 1870,
when the administration of copyright was centralized in the Li-
brary of Congress, copyright was obtained by filing a prepublication
copy of the title page of the work with the clerk of the United
States court where the copyright owner resided. Deposit of copies
of the work as published were subsequently made with the Sec-
retary of State.2” There was no examination for copyrightability
since copyright vested upon filing the title page of the work before
publication and because the deposit copy that theoretically could be
used for examination purposes was given to a different agency, the
State Department, which viewed its role as a mere storage facility.

With tﬁe centralization of the administration of copyright in the
Library of Congress in 1870,28 the registration and deposit func-
tions were assigned to a single entity. The manner in which copy-
right was obtained, however—filing a prepublication copy of the
title page of the work—remained the same. Deposit was required
within ten days after publication. The Librarian of Congress per-

26See Past Pluto Productions Corp. v. Dana, 627 F. Sugp. 1435 (S.D.N.Y. 1986). After first
calling into ogxestion the validity of plaintiffs certificate of registration for failure to alert the
Copyright ce to a preexisting work, 627 F. Supp. at 1440 n.5, Judge Leisure went on to find
the t:t:;ork uncopyrightable on the merits. The Committee believes this is the correct approach
to issue.

27An 1846 Act required copies to be sent to the Smithsonian Institution and the Library of
Congress, Act of August 10, 1846, §10, 29th Cong., 1st Sess., 9 Stat. 106, but the courts held
this requirement was not a condition of copyright. See Jollie v. Jaques, 1 Blatchford 618 (1850).
The requirement was repealed in 1859, but reinstated in 1865 for the Library of Co 883 only,
this time with a provision stating that failure to deposit after a demand was made by the Li-
brarian of Congress resulted in forfeiture of copyright. Act of March 3, 1865, § 3, 38th Cong.,
2d Sess., 13 Stat. 540. In 1859, the responsibility for storing deposits of copyrighted works was
shifted from the State Deg);nment to the Interior Department. Act of February 5, 1859, § 8, 35th
Cong., 2d Sess., 11 Stat. 380.

28 Act of July 8, 1870, 41st Cong., 2d Sess., 16 Stat. 212.
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formed his duties under the supervision of the Joint Committee on
the Library,29 apparently under an informal arrangement by which
the Librarian decided questions of practice but referred questions
of law to the Joint Committee. Although the Librarian issued “Di-
rections for Securing Copyrights,” in the first challenge to his re-
fusal to register a work, the court held he had no such discretion
to refuse registration.30

Due to the dramatic increase in deposits with the Library of Con-
gress as a result of the 1870 centralization, the Copyright Office
and the position of Register of Copyrights were created in 1897.31
. The 1897 Act did not result in any su%stantive change in the law,
however.

In 1909, an omnibus revision of the copyright statutes was en-
acted. Copyright was made to vest upon the publication of a work
with a proper notice, rather than upon the filing of a prepublication
copy of the title page of the work. At the same time, the Register
of Copyrights was given statutory authority to “make rules and
regulations for the registration of claims to copyright * * *.”32 The
1909 Act did not, though, give the Register express authority to re-
ject applications, a right the Register had sought in earlier drafts.33
The authority of the Register of Copyrights to refuse registration
was not tested until 1940,3¢ and was not unequivocally established
untl(lb )the 1976 Act, which expressly granted the right in Section
410(b).

Nothwithstanding Section 410 of title 17, United States Code, it
is the courts which have been vested by Congress with the ultimate
determination of copyrightability, not the Copyright Office.35 In de-
termining whether to register a claim to copyriiht, the Copyright
Office should be guided %ly court decisions on what constitutes an
original work of authorship.36

The Copyright Office has not adopted by regulation an examina-
tion stantfard. The Office’s first Examining Division manual, issued
in 1950, contains the following philosophy on examining:

Where, as here, valuable property interests are at stake
and there is no practical appeaf every effort must be made
to guard against an abuse of authority. Accordingly, in-
stead of requiring an applicant to prove his case, the ex-
aminers are prepared to prove a case for rejection before
they make such a recommendation. We will register mate-
rial which we feel a court might reasonably hold to be
copyrightable, even though, personally, we feel that it is
not subject to copyright.

The results of a contrary practice are fairly obvious.
Most applicants are not represented by counsel. Denials of

29 Act of July 8, 1870, §85.

80 United States v. Everson, 28 Wash. L. Rep. 546 (Sug. Ct. D.C. 1898).

81Act of February 19, 1897, 54th Cong., 2d Sess., 29 Stat. 545.

8217 U.S.C. §207 (1909). A similar provision is found in Section 702 of the 1976 Act.

33See Berger, "Authon';‘y of the Register of Copg:}hts to Reject Applications for Registration,”
Copyright Office Study No. 18, 86th Cong., 2d ., 93 (Senate Comm. Print 1960). See also
Kaplan, *“The Registration of Co?yright,” Copyright Office Study No. 17, 86th Cong., 2d Sess.
27-28 (Senate Comm. Print 1960).

84King Features Syndicate, Inc. v. Bouve, 48 USPQ 237 (D.D.C. 1940). See also Bouve v.
Twentieth Century-Fox Film Corp., 122 F.2d 51 (2d Cir. 1941).

35H.R. Rep. No. 94-1476, 94th Cong., 2d Sess. 51 (1976).

88See e.g., Feist Publications, Inc. v. Rural Telephone Service, 499 U.S. 340 (1991).

H.Rept. 103-388 - 93 - 2
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registration or abuse of discretion may not be protested
since the applicant may feel that he has a right to rely
upon the “word of the ernment.” Even the situation of
an applicant who is fully represented is not much better.
He can go to court, but the courts are very reluctant to
grant mandamus or to require an administrative officer to
take affirmative action. In addition, in dealing with mate-
rial like motion pictures, books, newspapers, etc., the ele-
ment of time is very important. In [some] cases, it [takes]
several years before the [mandamus] case [ ] [is] finally
decided.

This would indicate that for all practical purposes the
decision made in the Examining Division is usually final.
It is not enough, therefore, to wait for protests; the Office
must make every effort to guard against any abuse of au-
thority.37

H.R. 897 is designed to restore the Copyright Office’s examining
practices to those set forth in the 1950 Examining Division Man-
ual. To accomplish this goal, Section 410 has been amended using
language from the manual. Under the amendment, the Register of
C:f)yrights is empowered to refuse to register a claim to copyright
only if he or she determines, in accordance with the provisions of
title 17, that there is no reasonable possibility that a court would
hold the work to be copyrightable subject matter. The Copyright
Office is thus directed to defer to the courts, not vice versa.

It is important to note that this statutory examining standard
does not codify the Copyright Office’s existing “rule of doubt” prac-
tice. Under the rule of doubt, the Copyright Office will register a
claim even though the Office has a reasonable doubt about the va-
lidity of the copyright.38 When a rule of doubt registration is made,
the Office sends a letter to the applicant cautioning that, in its
opinion, the claim may not be valid.3® The rule of doubt thus ex-
presses the Office’s own view about the validity of the claim. The
statutory standard incorporated in H.R. 897, however, directs the
Copyright Office to register the claim unless a court might not rea-
sonably be expected to find the work copyrightable: doubts that the
Office may have are not relevant if the courts have not ressed
suc{a doubts. In such a situation, a cautionary letter should not be
sent.

C. Appeals from refusal to register

Another change to Copyriéht Office Sléctices made by H.R. 897
is the requirement that the Copyright ce establish, and publish
in the Federal Register, a formal procedure by which ap may
be taken from a refusal to register a claim to copyright. Currently,
Compendium II of Copg:’sght Office Practices § 606.04 permits an
applicant whose claim been refused to request that the Office
reconsider its action. The request is first heard by the head of the
section that rejected the application. A further appeal may be
taken to the Chief of the Examining Division.

87 Copyright Office Exmmnmg ing Division Manual, Library of Congress Departmental & Divi-
sional uals No. 7-B at 3839 (1950).

88 Compendium II of Copyright Office Practices § 605.05.

89 Compendium II of Copyright Office Practices § 605.06.
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This process of reconsideration is not widely known or publicized
and may not comply with the requirements of the Administrative
Procedure Act. Section 701(d) of the Copyright Act states that with
the exception of the making of copies of deposits, all actions taken
by the Register of Copyrights under title 17 are subject to the pro-
visions of the APA.40 Notwithstanding this statutory provision, the
Copyright Office has taken the position that the Office is not sub-
ject to the APA because it is not an agency as defined in the APA.
The Committee disagrees.

Currently, however, the only area where the Office’s position has
made a difference is in its lack of a formal appellate procedure for
refusals to register claims to copyright. According%‘y, H.R. 897 re-
quires the Office to establish anch;ublish in the Federal Register
a formal procedure by which aﬂapeals may be taken from refusals
to register. The procedure shall include a final af)peal to the Reg-
ister of Copyrights. This final appeal cannot be delegated to a lower
official. Although the amendment does not require it, a compilation
of decisions of the Register regarding refusals to register would be
of use to the public.

D. Alternative forms of deposit

The treatment of copyright registration as an adjunct to Library
of Congress acquisition policy has led to a tendency to make the
deposit requirements for copyright registration (§ 408) identical to
those for mandatory Library deposit (§ 407). While there are cer-
tainly a number of exceptions to this general rule, it is also true
that the Copyright Office has been slow to experiment with wa(i'ls
to fulfill its examination function short of requiring the “best edi-
tion” of the work. Section 408(c)(1) has thus %een amended to au-
thorize the Register of Copyrights to identify cases where the pur-
poses of examination, registration, and deposit under Section 408
can adequately be served by deposit of descriptive material only, or
by a written obligation to deposit copies at a later date.

E. Group registration

Section 408(c)(2) currently requires the Register of Copyrights to
establish by regulation group registration for individuagl) contribu-
tions to periodicals, including newspapers, published by the same
individual author within a twelve-month period. The Register of
Copyrights has only recently issued regufations under this sec-
tion.41

In order to further liberalize the group registration provisions,
the Librarian of Congress proposed that Section 408(c)(2) be ex-
panded to include all collective works published within a five-year
period. HR. 897 adopts the Librarian’s recommendation. Since
such expanded registration may impose increased costs on the
Copyright Office, the amendment also permits the Register to exer-
cise the existing authority in Section 708(a)(10) to charge fees cov-
ering such costs.

40See also H.R. Rep. No. 94-1476, 94th Cong., 2d Sess. 171 (1976) (“Under an amendment
to section 701 adopted by the Committee, the apyright Office is made fully subject to the Ad-
ministrative Procedure Act. . .7).
1 ‘llgsgeze) 37 CFR §202.3; 56 Fed. Reg. 50556 (December 7, 1990); 57 Fed. Reg. 39615 (September
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Other Library of Congress/Copyright Office reforms

H.R. 897 also makes a number of changes designed to improve
the Copyright Office registration system and the records of the Li-
brary of Congress. These include: (1) amending Section 410(a) to
state explicitly that a certificate of registration only covers those
parts of the work that are copyrightable and in which the copyright
owner has a right to claim ownership; (2) requiring the Librarian
of Congress to publish an annual list of the types of works for
which Section 407 deposits will be sought; (3) requiring the Librar-
ian to maintain a record and database of copies deposited under
Section 407; and (4) requiring the Register of Copyrights to hold
annual public hearings on the Section 408 deposit and registration
requirements.

In order to further ensure that Library of Congress deposits are
not indirectly reduced by repeal of Sections 411(a) and 412, H.R.
897 adopts a number of additional suggestions made by the Librar-
ian of Congress. These include clarifying that the obligation to de-
posit arises without any need for prior notification or demand; giv-
ing the Libarian rather than the Register of Copyrights authority
over enforcement of the provision; permitting the government to re-
cover an amount equivalent to its attorney’s fees if it has to bring
suit to enforce its right to receive deposit copies; and, permitting
Section 407 mandatory Library of Congress deposits to Ee used to
satisi;(r) g.he deposit requirement of copyright registration under Sec-
tion .

Section 9 of the amendment directs the Librarian of Congress to
undertake a study to lay the foundation for the eventual exgansion
. of Section 407 to include works that are technically unpublished,
but which are, nevertheless, Eublicly disseminated. A report on the
study is to be delivered to the Congress within 18 months of the
date of enactment. The Committee agrees with the Librarian of
Congress that the Library should be able to demand material
which, thou%h technically unpublished, is still available to the gen-
eral public. In many cases, copyright owners do not retain this ma-
- terial and the Library of Congress will be the sole repository. The
Copyright Act needs to be amended in order to ensure that the Li-
brary will receive these works.

It is not feasible to do so immediately, though. There are many
difficult issues to be resolved, some of which relate to the informa-
tion superhighway and some of which relate to other concerns of
copyright owners. These are real problems that cannot be solved
overnight. They require study and experimentation. The Commit-
tee strongly encourages copyright owners to cooperate fully with
the Librarian so that a consensus may be developed for future
amendment.

Miscellaneous issues

H.R. 897 deletes two provisions contained in the bill as intro-
duced. First, appointment of the Register of Copyrights by the
President with the advice and consent of the Senate. This provision
was included in the bill as introduced in part because of a constitu-
tional concern about the Register appointing and overseeing the ar-
bitration panels, a concern which has been separately met in H.R.
2840 by having the Librarian of Congress perform these duties.
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Second, the provision in H.R. 897 as introduced reversing National
Peregrine, Inc. v. Capitol Federal Savings & Loan, 116 Bank. Rep.
194 (Bankr. C.D. Cal. 1990) has been deleted in order to study
whether a single system of recordation of transfers agplicable to
copyrights, trademarks, and patents should be developed.

SECTION-BY-SECTION ANALYSIS

Section 1. Short title

Section 1 states that the short title of the Act is the “Copyright
Reform Act of 1993.”

Section 2. Deposit of copies or phonorecords for the Library of Con-
gress

Section 2 of H.R. 897 contains amendments to Section 407, title
17 United States Code. Under current law, Section 407 requires
the owner of copyright or of the exclusive right of publication in a
work gublished in the United States to deposit for the benefit of
the Library of Congress within three months of the date of publica-
tion two complete copies or phonorecords of the best edition of the
work. Section 407 is an important source of material for the collec-
tions of Library of Congress, and its requirement is separate from
the deposit requirements of Section 408, which governs voluntary
copyright registration.

In light of the repeal of Sections 411(a) and 412 by Section 6 of
this bill, and in ligﬁt of experience with Section 407 over the last
15 years, H.R. 897 incorporates a number of changes to Section 407
designed to strengthen it and make it more efficient.

These changes include: (1) giving the Librarian of Congress
(rather than, at present, the Register of Copyrights) the authority
for enforcing the obligation; 42 (2) requiring the Librarian each No-
vember to publish in the Federal Register a statement of the cat-
egories of works the Library wishes to acquire during the next cal-
endar year. The statement shall also describe the types of works
for which only one copy need be deposited, the types of works for
which the Section 407 requirement may be fulfilled by placing the
Library of Congress on a subscription list, and the types of works
which shall be exempt from the Section 407 rettuirements; (3) mak-
ing the obligation arise at the date of first publication, rather than
three months after de;lmsit (§407(a)), and ensuring that the obliga-
tion arises immediately upon such publication and not upon any
demand made by the Librarian (§ 407(f)); (4) clarifying that a de-
mand for comiliance can be for a body of works as well as for an
individual work; (5) requiring that a demand for compliance specify
a date for compliance; (6) clarifying that the fines for failure to
comply with a demand for deposit are civil in nature; (6) subjecting
persons, who in a civil action brought by the United States Govern-
ment are found to have failed to comply with their Section 407 obli-
gation, to pay an amount equal to a reasonable attorney’s fee for
all costs of the United States in pursuing the demand.

Section 2 also makes two changes in %ection 407 designed to in-
crease the utility of the Library’s records to the public. First, in

43The Librarian is, however, permitted to delegate his ilities under Section 407 to
the Register of Copyrights or any other officer or employee of the Librarian of Congress. § 407(i).
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new Section 407(g), the Librarian of Congress is required to estab-
lish and maintain public records of copies deposited under Section
407. Second, the Ligrarian is required to establish and maintain an
electronic database containing the records of deposits made on or
after October 1, 1995. This database shall be made available to the
public through one or more international information networks.
These networks are not, however, to be the exclusive channel for
‘public access to these records. The records are to be available in
order formats upon the same terms and conditions as other public
information currently disseminated by the Copyright Office.

Section 3. Voluntary copyright registration

Section 3 contains two amendments to the ogtional deposit provi-
sions in Section 408 of title 17, United States Code, which concerns
voluntary copyright registration. First, the Register is authorized
to identify classes of works for which registration may be made on
the basis of a deposit of descriptive material or by a written obliga-
tion to deposit copies at a later date. Second, the group registration
provisions of Section 408(c)(2), which currently are limited to works
written by a single individual first published as contributions to
eriodicals, including newspapers, within a twelve-month period, is
iberalized to include all contributions to collective works published
within a five-year period. In the event the costs to the Copyright
Office from such liberalized registration are increased, the Register
of Copyrights is permitted to utilize the existing authority in Sec-
tion 708(a)10) of title 17, United States Code, to charge a fee that
will cover those increased costs. :

Section 3 also creates a new Section 408(f), requiring the Reg-
ister of Copyrights, not later than one year after the effective date
of the subsection, and at one year intervals thereafter, to hold pub-
lic hearings to consider proposals to amend the regulations and
practices of the Copyright Office in order to eliminate deposits that
are unnecessary for copyright registration or the collections of the
Library of Congress, and to hear proposals to simplify registration
procedures.

Section 4. Applications for copyright

There is currently one basic form of copyright registration, the
contents of which are specified in Section 409 of title 17, United
States Code. Section 4 creates two basic forms of application, found
respectively in new Section 409(a) (long form) and 409(b) (short
form). The long form is the current form with a few changes. Those
changes are: (1) Section 409(a)(5), which concerns applications sub-
mitted by transferees, is amended to require the volume and fpage
number of any recordation made in the Copyright Office of the
transfer document; (2) Section 409(a)X9), which concerns ap{)lica-
tions for compilations and derivative works is amended to clarify
that the applicant need identify any preexisting material only if the
compilation or derivative work is substantially based on or sub-
stantially incorporates such &reemstmg material. This clarification
is intended to cut back on the defense of fraud on the Copyright
Office, which the Committee believes has been misapplied to cases
where de minimis amounts of preexistinimaterial are incorporated
in a compilation or derivative work, or harmless errors have been
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made; 43 (3) Existing Section 409(10), which concerns the manufac-
turing clause, is replaced since the clause was repealed in 1986.
New Section 409(a)(10), the replacement, gives the applicant the
option of providing the names, addresses, and telephone numbers
of persons or organizations that potential users of the work should
contact concerning permissions or licenses to use the work, and any
information with respect to the terms of such permissions or li-
censes.

New Section 409(b) governs the new short-form application. Use
of the short form is limited to claimants who are living authors and
to works that are not anonymous or pseudonymous, or works made
for hire, and which have not been previously published or reg-
istered. (§409(b)(1)). Section 409(b)(2) spells out the information
the short form application shall include, such as the name and ad-
dress of the author, the title of the work, the nationality or domi-
cile of the author, and the year the work was created.

In order to give the Copyright Office sufficient time to develop
the new forms, Section 4 of H.R. 897 will not go into effect until
6 months from the date of enactment.

Section 5. Registration of claims to copyright

Section 5 contains amendments to Section 410 of title 17, United
States Code. Section 410(a) currently governs the circumstances
under which the Register of Copyrights may refuse to issue a cer-
tificate of registration. Section 410(b) currently governs the cir-
cumstances under which the Register of Copyrights may refuse to
register a claim to copyright.

ection 5 merges existing Sections 410(a) and (b) into a revised
Section 410(a), which directs the Register of Co%yrights to register
a claim to c?yri ht unless there is no reasonable possibility that
a court would hold the work for which registration is sought to be
copyritihtable, or, as under existing law, if the Register determines
that the claim is invalid for any other reason. In all other cir-
cumstances, the Register is directed to register the claim. Section
410(a) is also amended to clarify that when a certificate of registra-
tion is issued, the certificate only covers those component parts of
the work that are both the subject matter of copyright and owned
by the claimant. For example, a certificate of registration on a sci-
entific treatise would not extend to a formula contained therein, al-
though it would extend to an (;:ifinal explanation of the formula.

Section 410(b) of title 17, United States Code, as amended directs
the Register of Copyriﬁhts to establish and publish in the Federal
Register a formal appellate procedure for refusals to register claims
to copyright, including final appeal to the Register.

Section 410(c) of title 17, l}r)u'ted States Code, is also amended to
provide that errors or omissions made in good faith or based upon
reasonable reliance of counsel shall not affect the validity of a copy-
right registration. It also provides that no incorrect statement, even
one made fraudulently, shall invalidate the copyright. These
amendments are necessary to counteract a disturbing trend of liti-
gants asserting fraud on the Copyright Office for minor errors or

43See e.g., Ashton-Tate Corp. v. Ros, 760 F. Supp. 831 (C.D. Cal. 1990), rescinded, CCH COPR
L. REP. ¢1.%6.714 (C.D. Cal {891). i o
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omissions in a co&yright application form, and, confusion among
some courts over the important distinction between a certificate of
registration—issued by the Copyright Office—and a copyrightable
work, which vests automatically upon creation and fixation.

Section 6. Registration as a prerequisite to suit and the award of
statutory damages and attorney’s fees

H.R. 897 repeals existing Section 411(a), which, except for copy-
right owners of works from Berne Convention countries other than
the United States, requires copyright owners to register their claim
of copyright with the Copyright Office before instituting an action
for infringement. The Committee believes this provision unfairly
discriminates against United States authors and is not an effective
incentive to Library of Congress acquisition goals. The require-
ments of current Section 411(b), which concern works consisting of
sounds, images, or both, which are first fixed simultaneously with
their transmission, are retained, with only slight changes in the
ﬂhrasing of the requirements. These changes are not intended to

ave any substantive effect on the provision.

Section 6 also repeals Section 412 of title 17, United States Code,
which bars the recovery of statutory damages and attorney’s fees
to copyright owners unless they have registered their work before
an ingﬁmgement occurs.44 This provision, intended as an indirect
incentive for Library of Congress acquisition of copyrighted mate-
rial, has instead become a shield for users of copyrighted works to
ignore meritorious claims of copyright owners, safe in the realiza-
tion that in most cases it will be economically impossible to pursue
a claim of infringement without the availability of the remedies of
statutory damages and attorney’s fees. The Committee believes
such misuse of the statute should not continue. \

The conditioning of these remedies upon the satisfaction of a for-
mality, moreover, many have negative international implications.
Foreign countries may choose to impose their own formalities in an
effort to deny United States authors adequate and effective protec-
tion, with Section 412 being held up as justification. In an era
when American authors increasingly rely on foreign markets, do-
mestic U.S. copyright law should not be used to deny American au-
i:{hors the opportunity to fully receive the benefits of foreign mar-

ets.

Section 7. Remedies for infringement

With repeal of Sections 411(a) and 412, copyright owners will be
able, as in other civil litigation, to go directly into court, file a com-
plaint, and receive all of the remedies provided in chapter 5 of title
17, United States Code, without first receiving a certificate of reg-
istration from the Cogyright Office. Some concern has been ex-
pressed that repeal of Sections 411(a) and 412 may lead to in-
creased litigation, or, at least to increased exposure to statutory
dam:fes and attorney’s fees. The Committee does not believe that
repeal of these sections will lead to a noticeable increase in copy-
right infringement suits. Nevertheless, the Committee recognizes
that some individuals may not be familiar with the copyright law,

44 A three-month grace period is provided for puhlished work.
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and may, as a result, unknowingly run afoul of its provisions. Ac-
cordingly, Section 7 amends the innocent infringer provision of Sec-
tion 504(c)(2) of title 17, United States Code, which currently per-
mits courts, in their discretion, to reduce the award of statutory
damages to not less than $200, by permitting the courts to further
reduce the award to as little as zero.

Section 8. Notification of filing and determination of copyright in-
fringement actions.

Section 508 of title 17, United States Code, presently requires
the clerks of the United States district courts, within one month
after the filing of an action brought under title 17, to send written
notification thereof to the Register of Copyrights. A similar obliga-
tion is imposed for the entry of final orders or judgments in the ac-
tion. The purpose of these provisions is to make available to the
- public records of litigation involving copgrighted works.

The Copyright Office has informed the Committee the clerks of
the courts do not routinely comply with the section. In order to pro-
vide an additional source of information involving litigation over
copyrighted works, Section 8 extends the obligations of Section 508
to the party filing the action. The requirement remains for the
clerks of the courts.

Section 9. Study on mandatory deposit

Section 9 requires the Librarian of Congress, upon enactment, to
begin a study of the mandatory deposit provisions of Section 407
of title 17, United States Code, in order to determine how to imple-
ment an amendment to that section extending the mandatory de-
posit provisions to unpublished, but publicly transmitted works, in-
cluding computer prgframs and online databases. The study, to be
undertaken in consultation with the Register of Copyrights and
any affected interests, may include practical tests and pilot pro-
grams designed to discover how such implementation may be ac-
complished. The report is to be delivered to the Congress no later
than 18 months after the date of enactment of H.R. 897, and shall
include recommendations the Librarian has for safeguarding the
interests of copyright owners, fulfilling the present and future
needs of the Library, as well as any legislation that may, in the Li-
brarian’s opinion, be necessary to accomplish the Librarian’s rec-
ommendations.

Section 10. Study on the effects of registration and deposit provi-
sions

In order to ensure that the mix of incentives added by H.R. 897
to encourage copyright registration and deposit with the Library of
Congress adequately safeguard the interests of the Library of Con-
gress after repeal of Sections 411(a) and 412, Section 10 directs the
Librarian of Congress, after consultation with the Register of Copy-
rights, to undertake a study on the impact of the changes made by
the bill on the acquisitions of the Library of Congress and the oper-
ations of the Copyright Office. The Librarian must report to the
Congress on the results of the study no later than 3 years after the
date of enactment of H.R. 897. The report may contain any rec-
ommendations the Librarian may have. The Librarian is also given
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the authority to conduct future such studies at his or her discretion
and to report the results of such studies to the Congress.

Section 11. Conforming amendments
Section 11 contains conforming amendments.

Section 12. Additional technical amendments

Section 12 contains technical amendments correcting various er-
rors that have crept into title 17, United States Code, in the last
15 years.

Section 13. Effective date

Section 13(a) provides that except for Section 4(b), which requires
the Copyright Office to issue new applications forms 6 months after
the date of enactment, the Copyright Reform Act of 1993 and the
amendments contained therein take place on the date of enact-
ment.

Section 13(b) provides that the amendments made by Section 6,
which repeal Sections 411(a) and 412 of title 17, United States
Code, shall not affect any action brought under title 17, United
States Code, before the date of the enactment of the Copyright Re-
form Act of 1993. This means that copyright owners who have al-
ready filed infringement actions on the date of enactment must
comply with the provisions of Sections 411(a) and 412 if those sec-
tions are otherwise applicable. Actions brought on or after the date
of enactment do not have to comply with Sections 411(a) or 412 re-
gardless of whether the work was created before that date or the
cause of action arose before that date.

COMMITTEE OVERSIGHT FINDINGS

In compliance with clause 2(1)(3)(A) of rule XI of the Rules of the
House of Representatives, the Committee reports that the findings
and recommendations of the Committee, based on oversight activi-
ties under clause 2(b)(1) of rule X of the Rules of the House of Rep-
resentatives, are incorporated in the descriptive portions of the re-
port.

COMMITTEE ON GOVERNMENT OPERATIONS OVERSIGHT FINDINGS

No findings or recommendations of the Committee on Govern-
ment Operations were received as referred to in clause 2(1)(3)(D) of
rule XI of the Rules of the House of Representatives.

NEW BUDGET AUTHORITY AND TAX EXPENDITURES

Clause 2(1)(3XB) of rule XI of the Rules of the House of Rep-
resentatives is inapplicable because the proposed legislation does
not provide new budgetary authority or increased tax expenditures.

INFLATIONARY IMPACT STATEMENT

Pursuant to clause 2(1)(4) of rule XI of the Rules of the House
of Representatives, the Committee estimates that the bill will have
no significant inflationary impact on prices or costs in the national
economy.
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CONGRESSIONAL BUDGET OFFICE COST ESTIMATE

In compliance with clause 2(1)(C)(3) of rule XI of the Rules of the
House of Representatives, the Committee sets forth, with respect to
the bill H.R. 897, the following estimate and comparison prepared
by the Director of the Congressional Budget Office under section
403 of the Congressional Budget Act of 1974:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, November 18, 1993.
Hon. JACK BROOKS,
Chairman, Committee on the Judiciary,
House of Representatives, Washington, DC.

DeEAR MR. CHAIRMAN: The Congressional Budget Office has re-
viewed H.R. 897, the Copyright Reform Act of 1993, as ordered re-
ported by the House Committee on the Judiciary on November 17,
1993. CBO estimates that implementing H.R. 897 would cost the
federal government about $300,000 over the next four years. Be-
cause enactment of the bill could affect direct spending, pay-as-you-
go procedures would apply.

H.R. 897 would make changes in the requirement to deposit cop-
ies of copyrighted or otherwise protected works in the Library of
Congress. The bill would make those who neglect to make the re-
quired deposit liable for the reasonable cost to the federal govern-
ment of enforcing the requirement. In addition, H.R. 837 would re-
move the requirement to register a work before instituting an ac-
tion for infringement of copyright, and would prevent good-faith er-
rors in a copyright application from affecting the validity of the
copyright. The bill would require the Copyright Office to establish
a database of deposits made under these requirements, and an-
other database of all deposits, which would be made available over
the Internet network. It would broaden the amount of information
required to be kept by the Copyright Office on copyright owners,
and would require the Copyright Office to create a short copyright
application form to be used in certain circumstances. It also would
require the Copyright Office to hold annual hearings on improving
its regulations and practices with respect to the deposit of works.
Finally, the bill would require the Copyright Office to prepare sev-
eral studies and re .

CBO estimates that increasing the amount of information to be
kept on copyright holders would require the Copyright Office to add
capacity to an already-existing database, at a cost of approximately
$120,000 in 1994. Creating the short copyright application form
would cost approximately $100,000 in 1994, mostly for design and
printing costs. Finally, we estimate that the studies and reports
mandated by the bill would cost approximately $100,000 over the
1994-1997 period.

Eliminating the requirement to register a work before instituting
an infringement action could affect the collections of copyright fees
because if fewer works are registered, less fees will be collected.
CBO estimates that any loss of such fees would be negligible, as
we believe that most potedntial copyright holders would seek the
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additional protection of a copyright. Therefore, any pay-as-you-go
effects would be negligible.
CBO estimates that enactment of H.R. 897 would result in no
cost to state or local governments.
If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contact is John Webb.
Sincerely,
: ROBERT D. REISCHAUER, Director.

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3 of rule XIII of the Rules of the House
of Representatives, changes in existing law made by the bill, as re-
ported, are shown as foﬁows (existing law proposed to be omitted
1s enclosed in black brackets, new matter is printed in italic, exist-
ing law in which no change is proposed is shown in roman):

TITLE 17, UNITED STATES CODE

Chap. . Sec.
1. Subject Matter and Scope of Coplyright ........................................................... 101
2. Copyright Ownership and Transter 201
3. Duration of CopyTight ........c.cccnmriniiniimniiiini s 301

* * * * * * *
[6. Manufacturing Requirement and Importation 601]
6. Manufacturing Requirements and Importation 601
7. Copyright Office 701
8. Copyright Royalty Tribunal .... 801
[9. Protection of semiconductor chip products .. 901]
9. Protection of Semiconductor Chip Products ................iirinirisninncnecns 901
10. Digital Audio Recording Devices and Media ...............ccccevevccircinunininnineencne. 1001

CHAPTER 1—SUBJECT MATTER AND SCOPE OF
COPYRIGHT
* * * * * * *

§ 101. Definitions

Except as otherwise provided in the this title, as used in this
title, the following terms and their variant forms mean the follow-
ing:

An “anonymous work” is a work on the copies or phonorecords
of which no natural person is identified as author.

An “architectural work” is the design of a building as embodied
in any tangible medium of e’:Iz‘Eression, including a building, archi-
tectural plans, or drawings. The work includes the overall form as
well as the arrangement and composition of spaces and elements
in the design, but does not include individual standard features.

* * * * * * %k

[The “country of origin” of a Berne Convention work, for pur-
poses of section 411, is the United States if—
[(1) in the case of a published work, the work is first
published—
[(A) in the United States;
[(B) simultaneously in the United States and another
nation or nations adhering to the Berne Convention, whose
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law grants a term of copyright protection that is the same
as or longer than the term provided in the United States;

[(C) simultaneously in the United States and a foreign
nation that does not adhere to the Berne Convention; or

[(D) in a foreign nation that does not adhere to the
Berne Convention, and all of the authors of the work are
nationals, domicilaries, or habitual residents of, or in the
case of an audiovisual work legal entities with head-
quarters, in, the United States;

[(2) in the case of an unpublished work, all the authors of
the work are nationals, domiciliaries, or habitual residents of
the United States, or, in the case of an unpublished audio-
visual work, all the authors are legal entities with head-
quarters in the United States; or

{(3) in the case of a pictorial, graphic, or sculptural work in-
corporated in a building of structure, the building of structure
is located in the United States.

For the purposes of section 411, the “country of origin” of any
other Berne Convention work is not the United States.]

* * * * * * *

“Registration”, for purposes of sections 205(c)(2), 405, 406, 410(d),
411, lg4112,] and 506(e), means a registration of a claim in the origi-
nal or the renewed and extended term of copyright.

* * * * * * *

To perform or display a work “publicly” means—

(1) to perform or display it at a place open to the public or
at any place where a substantial number of persons outside of
a ngrmal circle of a family and its social acquaintances is gath-
ered; or

(2) to transmit or otherwise communicate a performance or
display of the work to a place specified by [clausel paragraph
(1) or to the public, by means of any device or [process] proc-
ess, whether the members of the public capable of receiving the
performance or display receive it in the same place or in sepa-
rate places and at the same time or at different times.

* * * * * * *

§108. Limitations on exclusive rights: Reproduction by li-
braries and archives

(8)* * *

* * * * * * *

(e) The rights of reproduction and distribution under this section
apply to the entire work, or to a substantial part of it, made from
the collection of a library or archives where the user makes his or
her request or from that of another libr or archives, if the li-
brary or archives has first determined, on the basis of a reasonable
investigation, that a copy or phonorecord of the copyrighted work
cannot be obtained at a [fair) fair price, if—

(1) the copy or phonorecord becomes the property of the user,
and the library or archives has had no notice that the copy or
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phonorecord would be used for any purpose other than private
study, scholarship, or research; and

* * * * * * *

§109. Limitations on exclusive rights: Effect of transfer of
particular copy or phonorecord
(a) * 3k %

(b)(1) * * *

(2)(A) * * * :

(B) Not later than three years after the date of the enactment
of the Computer Software Rental Amendments Act of 1990, and at
such times thereafter as the Register of [Copyright] Copyrights
considers appropriate, the Register of Copyrights, after consulta-
tion with reft:resentatives of copyright owners and librarians, shall
submit to the Congress a report stating whether this paragraph
has achieved its intended purpose of maintaining the intagrity of
the copyright system while providing nonprofit libraries the capa-
bility to fulfill their function. Such report shall advise the Congress
as to any information or recommendations that the Register of
Copyrights considers necessary to carry out the purpose of this sub-
section.

* * * * * * *

CHAPTER 3—DURATION OF COPYRIGHT

* %* % %* * * %*

§ 304. Duration of copyright: Subsisting copyrights
(a) * %k %k

%* %* * * %* %* %*

(¢) TERMINATION OF TRANSFERS AND LICENSES COVERING EX-
TENDED RENEWAL TERM.—In the case of any copyrigiit subsisting
in either its first or renewal term on January 1, 1978, other than
a copyright in a work made for hire, the exclusive or nonexclusive
grant of a transfer or license of the renewal copyright or any right
under it, executed before January 1, 1978, by any of the persons
designated by [the) subsection (a)(1)(C) of this section, otherwise
gla.n by will, is subject to termination under the following condi-

ons:

(1) * * *
* * * * * * *
CHAPTER 4—COPYRIGHT NOTICE, DEPOSIT, AND

REGISTRATION

Sec.

401. Notice of copyright: Visually perceptible copies.

402. Notice of copyright: Phonorecords of sound recordings.

403. Notice of gpyright: Publications incorporating United States Government
© works.

* * * * * * *

[411. Registration and infringement actions.
[412. Registration as prerequisite to certain remedies for infringement.}
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411. Registration and infringement actions for certain works.
* * * * * * *

§ 405. Notice of copyright: Omission of notice on certain cop-
ies and phonorecords

(a) * %k %

(b) EFFECT OF OMISSION ON INNOCENT INFRINGERS. Any person
who innocently infringes a copyright, in reliance upon an author-
ized copy or phonorecord from which the copyright notice has been
omitted and which was publicly distributed by authority of the
copyright owner before the effective date of the Berne Convention
Implementation Act of 1988, incurs no liability for actual or statu-
tory damages under section 504 for any infringing acts committed

before receiving actual notice that registration for the work has
" been made under section 408, if such person proves that he or she
was misled by the omission of notice. In a suit for infringement in
such a case the court may allow or disallow recovery of any of the
infringer’s profits attributable to the infringement, and may enjoin
the continuation of the inﬁ'inginslundertaking or may require, as
a condition [or] for permitting the continuation of the infringing
undertaking, that the infringer pay the co;g';-ight owner a reason-
able license fee in an amount and on terms fixed by the court.

* * * * * * *

§407. Deposit of copies or phonorecords for Library of Con-
gress

{(a) Except as provided by subsection (c), and subject o the pro-
visions of subsection (e), the owner of copyright or of the exclusive
right of publication in work published in the United States
shall cieposit, within three months after the date of such publica-
tion—

(a) REQUIRED DEPOSITS.—Except as provided in subsection (c),
the owner of copyright in a work or of the exclusive right of publica-
tion of a work in the United States shall deposit, after the earliest
date of such publication—

(1) two complete copies of the best edition; or
(2) if the work is a sound recording, two complete
phonorecords of the best edition, together with any printed or
other visually perceptible material published with such
phonorecords.
Neither the deposit requirements of this subsection nor the acquisi-
gon provisions of subsection (e) are conditions of copyright protec-
on.

(b) DEeposiT IN CoOPYRIGHT OFFICE.—The required copies or
phonorecords shall be deposited in the Copyrri‘iﬁht ffice for the use
or disposition of the Library of Congress. The Register of Copy-
rights shall, when requested by the depositor and upon payment of
the fee prescribed by section 708, issue a receipt for the deposit. A
deposit made under this section may be used to satisfy the deposit
requirements of section 408.

(c) REGULATIONS.—The [Register of Copyrights]l Librarian of
Congress may by regulation exempt any categories of material from
the deposit requirements of this section, or require deposit of only
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one copy or phonorecord with respect to any categories. Such regu-
lations shall provide either for complete exemption from the deposit
requirements of this section, or for alternative forms of deposit
aimed at providing a satisfactory archival record of a work without
imposing practical or financial hardships on the depositor, where
the individual author is the owner o copgright in a pictorial,

aphic, or sculptural work and (i) less than five copies of the work

ave been published, or (ii) the work has been published in a lim-

ited edition consisting of numbered copies, the monetary value of
which would make the mandatory deposit of two copies of the best
edition of the work burdensome, unfair, or unreasonable.

(d) [At any time after publication of a work as provided by sub-
section (a), the Register of Cog)yrights] PROCEDURES.—(1) During
November of each year, the Librarian of Congress shall publish in
the Federal Register a statement of the categories of works of which
the Library of Congress wishes to acquire copies or phonorecords
under this section during the next calendar year. Librarian
shall review such statement annually in light of the changes in the
Library’s policies and procedures, changes in technology, and
changes in patterns of publication. The statement shall also
describe— :

(A) the types of works of which only one copy or phonorecord
need be deposited;

(B) the (?'pes of works for which the deposit requirements may
;)e ﬁtlf';i"lile by placing the Library of Congress on a subscription
ist; a

(C) the categories of works which are exempt under subsection
(c) from the deposit requirements.

(2) At any time after publication in the United States of a work
or body of works, the Librarian of Congress may make written de-
mand for the required deposit on any of the persons obligated to
make the deposit under subsection (a). Such demand shall specify
a date for compliance with the demand. Unless deposit is made
within three months after the demand is received, the person or
persons on whom the demand was made are liable in a civil ac-

tion—

f(1)] (A) to a fine of not more than $250 for each work; and

[(2)]1 (B) to pay into a specially designated fund in the Li-
brary of Congress the total retail price of the copies or
phonorecords demanded, or, if no retail price has been fixed,
the reasonable cost [of] o the Library of Congress of acquiring
them; and

[(3)1 (C) to pay a fine of $2,500, in addition to any fine or
liability imposed under [clauses (1) and (2)} subparagraphs (A)
and (B), if such person willfully or repeatedly fails or refuses
to comply with such a demand.

In addition to the penalties set forth in subparagraphs (A), (B), and
(C), the person against whom an action is 'grought under this para-
graph shall be liable in such action for all costs of the United States
in pursuing the demand, including an amount equivalent to a rea-
sonable attorney’s fee.
(e) TRANSMISSION PROGRAMS.—With respect to transmission pro-
ams that have been fixed and transmitted to the public in the
nited States but have not been published, the [Register of Copy-
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rights shall, after consulting with the Librarian of Congress and
other interested organizations and officials,) Librarian of Congress
shall, after consulting with interested organizations and officials,
establish regulations governing the acquisition, through deposit or
otherwise, of copies or phonorecords of such programs for the col-
lections of the Library of Congress.

(1) * k %

(2) Such regulations shall also provide standards and proce-
dures by which the [Register of Copyrights] Librarian of Con-
gress may make written demand, upon the owner of the right
of transmission in the United States, for the deposit of a copy
or phonorecord of a specific transmission program. Such de-
posit may, at the option of the owner of the right of trans-
mission in the United States, be accomplished by gift, by loan
for purposes of reproduction, or by sale at a price not to exceed
the cost of reproducing and supplying the copy or phonorecord.
The re%ﬂations established under this clause shall provide
reasonable periods of not less than three months for compli-
ance with a demand, and shall allow for extensions of such pe-
riods and adjustments in the scope of the demand or the meth-
ods for ing it, as reasonably warranted by the cir-
cumstances. Willful failure or refusal to comply with the condi-
tions prescribed by such regulations shall subject the owner of
the right of transmission in the United States to liability for
an amount, not to exceed the cost of reproducing and supplying
the copy or ﬁPilllllonorecord in question, to be paid into a specially
designated fund in the Library of Congress.

() OBLIGATION TO MAKE DEPOSITS.—Immediately upon the publi-
cation in the United States of any work in which copyright subsists
under this title, it shall be the obligation of the persons identified
in subsection (a) with respect to that work, subject to the require-
ments and exceptions specified in this section, to deposit, for the use
of disposition of the Ligrary of Congress, the copies or phonorecords
specified in such subsection. The obligation to make such deposit
arises without any prior notification or demand for compliance with
subsection (a).

(g) RECORDS OF DEPOSITS.—The Librarian of Congress shall es-
tablish and maintain public records of the receipt of copies
phonorecords deposited under this section.

(h) DATABASE OF DEPOSIT RECORDS.—The Librarian of Congress
shall establish and maintain an electronic database containing its
records of all deggsits made under this section on and after October
1, 1995, and shall make such database available to the public
through one or more international information networks.

(i) DELEGATION AUTHORITY.—The Librarian of Congress may del-
egate to the Register of Copyrights or other officer or employee of the
L}:’Igrary of Congress any of the Librarian’s responsibilities under
this section.

§ 408. Copyright registration in general
(a) x %k *

* * * * * * *
(c) ADMINISTRATIVE CLASSIFICATION AND OPTIONAL DEPOSIT.—
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(1) The Register “of Copyrights is authorized to specify by
regulation the administrative classes into which worEs are to
be placed for purposes of deposit and registration, and the na-
ture of the copies or phonorecords to be deposited in the var-
ious classes specified. The regulations may require or permit,
for particular classes, the deposit of identifying material in-
stead of copies of phonorecords, the deposit of only one copy or
phonorecord where two would normally be required, or a single
registration for a group of related works. This administrative
classification of works has no significance with respect to the
subject matter of copyright or the exclusive rights provided by
this title. The Register is8 also authorized to specify by regula-
tion classes of material in which registration may be
without deposit of any copy or phonorecord, in cases in which
the Register determines that the purposes of examination, reg-
istration, and deposit can be adequately served by deposit of de-
scriptive material only, or by a written obligation to deposit
copies or phonorecords at a later date.

(2) Without prejudice to the general authority provided
under clause (1), the Register of Copyrights shall establish reg-
ulations specifically permitting a single registration for a group
of works by the same individual author, all first published as
contributions to [periodicals, including newspapers, within a
twelve-month period, on the basis of a single deposit, applica-
tion, and registration fee, under the following conditions:

' [(A) if the deposit consists of one copy of the entire issue

of the periodical, or of the entire section in the case of a
new(;lvspaper, in which each contribution was first published;

an
{(B) if the application identifies each work separately,
including the periodical containing it and its date of first
ublication.] Collective works, including periodicals, pub-
ished within a 5-year period, on the basis of a single de-
posit and application and upon payment of any special reg-
istration fee imposed under section 708(a)(10), if the appli-
cation identifies each work separately, including the collec-
tive work containing it and its date of first publication.

* * * * * * *

(P CopPYRIGHT OFFICE HEARINGS.—Not later than 1 year after the
effective date of this subsection, and at 1-year intervals thereafter,
the Register of Copyrights shall hold public hearings to consider
proposals to amend the regulations and practices of the Copyright
Office with respect to the deposit of works in order to eliminate de-
posits that are unnecessary for copyright examination or the collec-
tions of the Library of Congress, and in order to simplify the reg-
istration procedures.

§ 409. Application for copyright registration

[The application) (a) CONTENTS OF APPLICATION.—The applica-
tion for copyright registration shall be made on a form prescribed
by the(R;.a,gkisfe: of Copyrights and shall include—

1

% % % % % % %
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(5) if the copyright claimant is not the author, a brief state-
ment of how the claimant obtained ownership of the copyright,
and if the document by which ownership was obtained has been
recorded in the Copyright Office, the volume and page number
of such recordation;

* * * * * * *

[(9) in the case of a compilation or derivative work, an iden-
tification of any preexisting work or works that it is based on
or incorporates, and a brief, general statement of the addi-
tional material covered by the copyright claim being registered;

[(10) in the case of a published work containing material of
which copies are required by section 601 to be manufactured
in the United States, the names of the persons or organizations
who performed the processes specified by subsection (c) of sec-
tion 601 with respect to that material, and the places where
those processes were performed; and]

(9) in the case of a compilation or derivative work, an identi-
fication of any preexisting work or works that it is substantially
based on or substantially incorporates, and a brief, general
statement of the additional material covered by the copyright
claim being registered;

(10) at the option of the applicant, names addresses, and tele-
phone numbers of persons or organizations that potential users
of the work should contact concerning permissions or licenses to
use the work, and any information with respect to the terms of
such permissions or licenses; and

* * * * * * *

(b) SHORT-FORM APPLICATION.—

(1) USE OF SHORT-FORM.—The Register of Copyrights shall
prescribe a short-form application which may be used
whenever—

(A) the work is by a living author;

(B) the claimant is the author;

(C) the work is not anonymous, pseudonymous, or made
for hire; and

(D) the work as a whole, or substantial portions of it,
have not been previously published or registered.

(2) CONTENTS OF SHORT-FORM.—The short-form application
shall include—

(A) the name and address of the author;

(B) the title of the work;

(C) the nationality or domicile of the author;

(D) the year in which creation of the work was completed;

(E) if the work has been published, the date and nation
of its first publication;

(F) any other information regarded by the Register of
Copyrights as bearing upon the preparation or identifica-
tion of the work or the existence, ownership, or duration of
the copyright; and

(G) at the option of the applicant, names, addresses, and
telefhone numbers of kpersons or organizations that poten-
tial users of the work should contact concerning permis-
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sions or licenses to use the work, and any information with
respect to the terms of such permissions or licenses.

§410. Registration of claim and issuance of certificate

[(a) When, after examination, the Register of Copyrights deter-
mines that, in accordance with the provisions of this title, the ma-
terial deposited constitutes copyrightable subject matter and that
the other legal and formal requirements of this title have been met,
the Register shall register the claim and issue to the applicant a
certificate of registration under the seal of the Copyright Office.
The certificate shall contain the information given in the applica-
tion, together with the number and effective date of the registra-
tion. .

[(b) In any case in which the Register of Copyrights determines
that, in accordance with the provisions of this title, the material
deposited does not constitute copyrightable subject matter or that
the claim is invalid for any other reason, the Register shall refuse
registration and shall notify the applicant in writing of the reason
for such refusal.]

(a) DETERMINATION OF REGISTER.—If, after examination, the Reg-
ister of Copyrights determines, in accordance with the provisions of
this title, that there is no reasonable possibility that a court would
hold the work for which a deposit is made pursuant to section
408(c) to be copyrightable subject matter, or the Register determines
that the claim is invalid for any other reason, the Register shall
refuse registration and notify the applicant in writing of the reasons
for such refusal. In all other cases, the Register shall register the
claim and issue the applicant a certificate of registration under the
seal of the Copyright Office. A certificate of registration issued
under this section extends only to those component parts of the work
that both are the subject matter of copyright and the copyright
owner has the right to claim. The certificate shall contain the infor-
mation set forth in the application, together with the number and
effective date of the registration.

(b) ApPEALS PROCEDURE.—The Register of Copyrights shall estab-
lish, and publish in the Federal Register, a formal procedure by
which appeals may be taken from refusals under subsection (a} to
register claims to copyright. Such procedure shall include a final
appeal to the Register.

(c) EVIDENTIARY WEIGHT OF CERTIFICATE.—In any judicial pro-
ceedings the certificate of a registration made before or within five
years after first publication of the work shall constitute prima facie
evidence of the validity of the copyright and of the facts stated in
the certificate. The evidentiary weight to be accorded the certificate
of a registration made thereafter shall be within the discretion of
the court. Any error or omission made in good faith or upon reason-
able reliance on counsel shall not affect the validity of the registra-
tion. In no case shall an incorrect statement made in an application
for copyright registration invalidate the copyright.

(d) EFFECTIVE DATE OF REGISTRATION.—The effective date of a
copyright registration is the day on which an application, deposit,
and fee, which are later determined by the Register of Copyrights
or by a court of competent jurisdiction to be acceptable for registra-
tion, have all been received in the Copyright Office.
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[§411. Registration and infringement actions

[(a) Except for actions for infringement of co yright in Berne
Convention works whose country of origin is not t%e nited States
and an action brought for a violation of the rights of the author
under section 106A51), and subject to the provisions of subsection
(b), no action for infringement of the copyright in any work shall
be instituted until registration of the copyright claim has been
made in accordance with this title. In any case, however, where the
deposit, application, and fee required for registration have been de-
livered to the Copyright Office in proper form and registration has
been refused, the applicant is entitled to institute an action for in-
fring:ement if notice thereof, with a copy of the complaint, is served
on the Register of Copyrights. The Register may, at his or her op-
tion, become a party to the action with respect to the issue of
registrability of the copyright claim by entering an appearance
within sixty days after such service, but the Register’s failure to be-
come a party shall not deprive the court of jurisdiction to deter-
mine that issue.

[(b)]

§411. Regist;ation and infringement actions for certain
works

In the case of a work consisting of sounds, images, or both, the
first fixation of which is made simultaneously with its trans-
mission, the copyright owner may, either before or after such fixa-
tion takes place, institute an action for infringement under section
501, fully subject to the remedies provided by sections 502 through
506 and sections 509 and 510, if, in accordance with requirements
that the Register of Copyrights shall prescribe by regulation, the
copyright owner—

[(1) serves notice upon the infringer, not less than ten or
more than thirty days before such fixation, identifying the
work and the specific time and source of its first transmission,
and declaring an intention to secure copyright in the work; and

[(2) makes registration for the work, if required by sub-
section (a), within three months after its first transmission.]

(1) serves notice upon the infringer, not less than 10 or more
than 30 days before such fixation, identifying the work and the
specific time and source of its first transmission; and

(2) submits an application for registration of the copyright
claim in the work, in accordance with this title, within 3
months after the first transmission of the work.

[§ 412. Registration as prerequisite to certain remedies for
infringement

[In any action under this title, other than an action brought for
a violation of the rights of the author under section 106A(a) or an
action instituted under section 411(b), no award of statutory dam-
ages or of attorney’s fees, as provided by sections 504 and 505,
shall be made for—
[(1) any infringement of copyright in an unpublished work
commenced before the effective date of its registration; or
[(2) any infringement of copyright commenced after first
publication of the work and before the effective date of its reg-
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istration, unless such registration is made within three months
after the first publication of the work.]

CHAPTER 5—COPYRIGHT INFRINGEMENT AND
REMEDIES

Sec.

501. Infringement of copyright.

502. Remedies for infringement: Injunctions.

503. Remedies for infringement: Impounding and disposition of infringing articles.
504. Remedies for infringement: [Damage] Damages and profits.

* * * * * * L

§501. Infringement of copyright

(a) Anyone who violates any of the exclusive rights of the copy-
right owner as provided by [sections 106 though 118] section 106
or the author as provided in section 106A(a), or who imports copies
or phonorecords into the United States in violation of section 602,
is an infringer of the c%pyright or right of the author, as the case
may be. For purposes of this chapter (other than section 506), any
reference to copyright shall be d%emed to include the rights con-
ferred by section 106A(a). As used in this subsection, the term
“anyone” includes any State, any instrumentality of a State, and
any officer or employee of a State or instrumentality of a State act-
ing in his or her official capacity. Any State, and any such instru-
mentality, officer, or employee, shall be subject to the provisions of
this title in the same manner and to the same extent as any non-
governmental entity.

(b) The legal or beneficial owner of an exclusive right under a
copyright is entitledl[, subject to the requirements of section 411,]
to institute an action for any infringement of that particular right
committed while he or she is the owner of it. The court may require
such owner to serve written notice of the action with a copy of the
complaint upon any person shown, by the records of the Copyright
Office or otherwise, to have or claim an interest in the copyright,
and shall require that such notice be served upon any person
whose interest is likely to be affected by a decision in the case. The
court may require the joinder, and shall permit the intervention,
of any person having or claiming an interest in the copyright.

* * * * * * *

§ 504, Rémedies for infringement: Damages and profits

(a) IN GENERAL.—[Except as otherwise provided by this title,
an] An infringer of copyright is liable for either—
(1) the copyright owner’s actual damages and any additional
profits of the infringer, as provided by subsection (b); or
(2) statutory damages, as provided by subsection (s).

* * * * * : * *
(¢) STATUTORY DAMAGES.—
(1) % ¥ ¥

(2) In a case where the copyright owner sustains the burden
of J)roving, and the court finds, that infringement was commit-
ted willfully, the court in its discretion may increase the award
of statutory damages to a sum of not more than $100,000. In
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a case where the infringer sustains the burden of proving, and
the court finds, that such infringer was not aware and had no
reason to believe that his or her acts constituted an infringe-
ment of copyright, the court [it] in its discretion may reduce
or eliminate the award of statutory damages [to a sum of not
less than $200]). The court shall remit statutory damages in
any case where an infringer believed and had reasonable
grounds for believing that %ﬁs or her use of the copyrighted
work was a fair use under section 107, if the infringer was: (i)
an employee or agent of a nonprofit educational institution, li-
brary, or archives acting within the scope of his or her employ-
ment who, or such institution, library, or archives itself, which
infringed by reproducing the work in copies or phonorecords; or
(ii) a public broadcasting entity which or a person who, as a
regular part of the nonprofit activities of a public broadcasting
entity (as defined in subsection (g) of section 118) infringed by
performing a published nondramatic literary work or by repro-
ducing a transmission program embodying a performance of
such a work.

* * * * * * *

§ 508. Notification of filing and determination of actions

(a) Within one month after the filing of any action under this
title, the clerks of the courts of the United States and the party fil-
ing the action shall send written notification to the Register of
Copyrights setting forth, as far as is shown by the papers filed in
the court, the names and addresses of the parties and the title, au-
thor, and registration number of each work involved in the action.
If any other copyrighted work is later included in the action bly
amendment, answer, or other dpleading, the clerk and the party fil-
ing the action shall also send a notification concerning it to the
Register within one month after the pleading is filed.

(b) Within one month after any final order or judgment is issued
in the case, the clerk of the court and the party filing the action
shall notify the Register of it, sendiniwith the notification a copy
og ge order or judgment together with the written opinion, if any,
of the court.

* * * * * * *

§ 509. Seizure and forfeiture

(a) * ok *k

(b) The applicable procedures relating to (i) the seizure, summary
and judicial forfeiture, and condemnation of vessels, vehicles, mer-
chandise, and baggage for violations of the customs laws contained
in title 19, (ii) the disposition of such vessels, vehicles, merchan-
dise, and baggage or the tproceeds from the sale thereof, (iii) the re-
mission or mitigation of such forfeiture, (iv) the compromise of
claims, and (v) the award of compensation to informers in respect
of such forfeitures, shall apply to seizures and forfeitures incurred,
or alleged to have been incurred, under the provisions of this sec-
tion, insofar as applicable and not inconsistent with the provisions
of this section; excefpt that such duties as are imposed upon any of-
ficer or employee of the Treasury Department or any other person
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with resglect to the seizure and forfeiture of vessels, vehicles,
merchandisel;], and baggage under the provisions of the customs
laws contained in title 19 shall be performed with respect to sei-
zure and forfeiture of all articles described in subsection (a) by
such officers, agents, or other persons as may be authonzed or des-
ignated for that purpose by the Attorney General.

* * * * * * *
CHAPTER 6—MANUFACTURING REQiJlREM.'ENTS AND
IMPORTATION
* * * * * * *

§601. Manufacture, importation, and public distribution of
certain copies

(a) Prior to July 1, 1986, and except as provided by subsectlon
(b), the importation into or pubhc distribution in the United States
of copies of a work consisting preponderantly of [nondramtic]
nondramatic literary material that is in the English language and
is protected under this title is prohibited unless the portions con-
sisting of such material have geen manufactured in the United
States or Canada.

(b) The provisions of subsection (a) do not apply—

(1) where, on the date when importation is sought or pubhc
distribution in the United States is made, the author of any
substantial part of such material is neither a national nor a
domiciliary of the United States or, if such author is a national
of the United States, he or she has been domiciled outside the
United States for a continuous period of at least one year im-
mediately preceding that date; in the case of a work made for
hire, the exemption provided by this clause does not apply un-
less a [subsustantiall substantial part of the work was pre-
pared for an employer or other person who is not a national
or domiciliary of the United States or a, domestic corporatlon
or enterprise;

* * * * * * *

§801. Copyright Royalty Tribunal: Establishment and pur-
pose
(a) * ¥ *

(b) Subject to the provisions of this chapter, the purposes of the
Tribunal shall be—
(1) * % %
* * * * * * *

(4) to distribute royalty payments deposited with the Reg-
ister of Copyrights under section 1003, to determine the dis-
tribution of such payments, and to carry out its other respon-
sibilities under chapter 10.

In determining whether to a return to a copyright owner under sec-
tion 116 is fan' appropriate weight shall be given to—

(i *

* * * * * * *
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CHAPTER 9—PROTECTION OF SEMICONDUCTOR CHIP
PRODUCTS

Sec.

901. Definitions.

902. Subject matter of protection.

[903. Ownership and transfer.}

903. Ownership transfer, licensing, and recordation.

* E 3 * * * * *
§909. Mask work notice
(a) * %k %k

(b) The notice referred to in subsection (a) shall consist of—
(1) the words “mask [forcel work”, the [sumbol]l symbol
*M*, or the symbol (M)(the letter M in a circle); and

* %* * * * * *

§ 910. Enforcement of exclusive rights

(a) Except as otherwise provided in this chapter, any person who
violates any of the exclusive rights of the owner of a mask work
under this chapter, by conduct in or affecting commerce, shall be
liable as an infringer of such rights. [as] used in this sub-
section, the term “any person” includes any State, any instrumen-
tality of a State, and any officer or employee of a State or instru-
mentality of a State acting in his or her oﬂ'{cial capacity. Any State,
and any such instrumentality, officer, or employee, shall be subject
to the provision of this chapter in the same manner and to the
same extent as any nongovernmental entity.

* %* B * * * *
CHAPTER 10—DIGITAL AUDIO RECORDING DEVICES
AND MEDIA
* * * * * * *

Subchapter C—Royalty Payments

* %* * * * * *

§ 1006. Entitlement to royalty payments

(a) * % %
(b) ALLOCATION OF ROYALTY PAYMENTS TO GROUPS.—The royalty
payments shall be divided into 2 funds as follows:

(1) THE SOUND RECORDINGS FUND.—6624 percent of the roy-
alty payments shall be allocated to the Sound Recordings
Fund. 256 percent of the royalty payments allocated to the
Sound Recordings Fund shall be placed in an escrow account
managed by an independent administrator jointly appointed by
the interested copyright parties described in section 1001(7XA)
and the American Federation of Musicians (or any successor
entity) to be distributed to nonfeatured Musicians (whether or
not members of the American Federation of musicians or any
successor entity) who have performed on sound recordings dis-
tributed in the United States. 13 percent of the royalty pay-
ments allocated to the Sound Recordings Fund shall be placed



42

in an escrow account managed by an independent adminis-
trator jointly appointed by the interested copyright parties de-
scribed in section 1001(7)(A) and the American Federation of
Television and Radio Artists (or any successor entity) to be dis-
tributed to nonfeatured vocalists (whether or not members of
the American Federation dofd Television and Radio Artists or
any successor entity) who have performed on sound recordings
distributed in the United States. 40 percent of the remaining
royalty payments in the Sound Recordings Fund shall be dis-
tributed to the interested copyright parties described in section
1001(7)(C), and 60 percent of such remaining royalty payments
shall be distributed to the interested copyright parties de-
scribed in section 1001(7)(A).

* * * * * * *

§ 1007. Procedures for distributing royalty payments

(a) FILING OF CLAIMS AND NEGOTIATIONS.—

(1) FILING OF .CLAIMS.—During the first 2 months ‘of each cal-
endar year after [the calendar year in which this chapter
takes effect) calendar year 1992, every interested copyright

- party seeking to receive royalty payments to which such party
is entitled under section 1006 shall file with the Copyright
Royalty Tribunal a claim for payments collected during the
preceding year in such form and manner as the Tribunal shall
prescribe by regulation.

* * * * * * *

(b) DISTRIBUTION OF PAYMENTS IN THE ABSENCE OF A DISPUTE.—
Within 30 days after the period established for the filing of claims
under subsection (a), in each year after [the year in which this sec-
tion takes effect] 1992, the Copyright Royalty Tribunal shall deter-
mine whether there exists a controversy concerning the distribu-
tion of royalty payments under section 1006(c). If the Tribunal de-
termines that no such controversy exists, the Tribunal shall, within
30 days after such determination, authorize the distribution of the
royalty payments as set forth in the agreements regarding the dis-
tribution of royalty payments entered into pursuant to subsection
(a), after deducting its reasonable admmlstratlve costs under this
section.

* * * * * * *

SECTION 2319 oF TITLE 18, UNITED STATES CODE

§ 2319. Criminal infringement of a copyright

(a) * ¥k %
(b) Any person who commits an oﬁ'ense under subsection (a) of
this section—
(1) shall be imprisoned not more than 5 years, or fined in the
amount set forth in this title, or both, if the offense consists
of the reproduction or distribution, during any 180-day period,
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of at [last] least 10 copies or phonorecords, of 1 or more copy-
righted works, with a retml value of more than $2,500;

* * * * * *

AcT OF NOVEMBER 9, 1987

AN ACT To amend chapter 9 of title 17, United States Code, regarding protection
extended to semiconductor chip products of foreign entities
Be it enacted the Senate and House of dpresentatwes of the
United States of rica in Congress Assemble

SECTION 1. FINDINGS AND PURPOSES.
(a) FINDINGS.—The Congress finds that—

(1) section 914 of title 17, United States Code, which author-
izes the Secretary of Commerce to issue orders extending in-
terim protection under chapter 9 of title 17, United States
Code, to mask works fixed in semiconductor chip products and
[orginating] originating in forelfn countries that are making
good faith efforts and reasonable progress toward providing
g rotection, by treaty or legislation, to mask works of United

tates natlonals, has resulted in substantial and positive legis-
lative developments in foreign countries regarding protection of
mask works;

* * * * * * *

SECTION 3 OF THE AUDIO HOME RECORDING ACT OF 1992

SEC. 3. TECHNICAL AMENDMENTS.
(a) FUNCTIONS OF REGISTER.—Chapter 8 of title 17, Umted
States Code is amended—
(1) in section 801(b)—
( A) * %k %k

* * * * *

(C) by [adding the following new arag'raph at the end]
inserting after paragraph (3) the following new paragraph:
“(4) to distribute royalty payments deposited with the Reg-
ister of Copyrights under section 1003, to determine the dis-
tribution of such payments, and to carry out its other respon-
sibilities under chapter 10”; and

* * * * * * *
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