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pubucntlen.'n The Berne Convention does not recognizs such a
gsnersl rlﬂt,” thoughk (t has letely considerdd doing s0.33

Where ve have strayed [rom the intetnational coasen—
sus is in hov to comsider this right of first publication in
the fair use balance. The courts have treated this right as

¢*inherently d_i!fcrent,. from otb,r statutory righte. The

cesult is that, for unpublished works, "the bslance of equities

in evaluating . . . a clafm of fair use inevitably shilts.‘”

On the othsr hand, the Berne Convention puts mo such
teavy thumb on the eguiteble scale. The Convention's basic
right of rcptoduction“ is directly limited by a fair use

31 mptign. 471 U.S. at 552.

32 gee 8. Ricketson, § 8.48, at 409. The Conventioa does
provide for » right of circulation in certain limited cir-
cumstances. Berne Convention, art. 14(3) {(right ot
distribution of cinematogresphic sdaptations snd reproduc-
tioas), art. ldter {(optional provisloan conferring right to
interest in sale of work subsequent to first transfer of
the work by the author), art. 16 (right of seizure of
infringing copies); gee als9 5. Ricketson, § B.42, at ¢0)3.

33  3ee S. Ricketsom; $S 8.47-8.48, at 407-09.
4 uatjion. 471 U.S. at S53.
35 14.

36 S¢e Berne Coavention, art. 9(1). The exclusive right of
reproduction is comsidered the central right. See S.

Pootnote continued on next page.
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anslysis vithout regard to vhether tha work is published or
mlpublishod.” Further, vhen the Convention most recently con-
sidered enacting an explicit right of first publication, it did
so in the context of that basic right of rqroduction.” Even
if our lav were exactiy the same as the Berne Convention in
this respect, the Convention would grant no special status to
unpublished vorks; an unadultersted fair use ln-iynls would
still spply. The bottom line is that the wall our law has
built betveen published and unpublished works is neither reéog-
nized nor endorsed by the Barne Convention. This proposed leg-
islstion would tear down that wall and harmonize our law with

the Berne Convention.

¥uch has been made in gtatements before this

39

Comnittee”  of a single phrase embedded in the broader Berne

tair use scheme. That phrase is "laviully made available to

Footnote continued from previous page.
Ricketson, § 8.6, at 363 (cheracterizing art. 3{(1) ax "the
generel right,” and the other rights, iacluding the enu-
merated {imited distribution rights, as “its derivs-
tives®); Guide, § 9.1, at 54 (charscteriging the right in
art. 9{1) as “the very essence of copyright®),

37  Geg S. Ricketson, S5 9.16-9.17, st 488-89,

I8 see id.. 55 6.47-8.48, at $07-09.

39 geg. g.9., Ginsburg Letter 4.
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the public,® and it describes the wvorks from which quotations

0 yrom this phrase, sll sorts of restric-~

can fairly be made.
tions have besn read into the Berne Coavention's feir use pro-
visions and laid before this Committes. ;Su have been told
that for any use to be deemed fair, & work must have been “pub-
licly disclosed®: ¥} that ic must have been “intended for the
public in gnmrll':‘z that 'uﬂl.mthn dissenination® of the
vork is required, for "merel] sccessiblility)" is not em.'mqh;‘J
and that an "authorigl intent to disclose” the vork is
required.*? rinally, you have been told that the vhole enter-
prise in vhich you are snqaged today 'flout(;j our Berne

obligations. =43

90  perne Convention, art. 10(1).
41 gGinsburg Letter S.

42  1d. (quoting Guigde. S 10.3, at 38). Professor Ginsburg
cites the 88 “suthoritative®; the g_m_gg itself
states that it "is not intended to be an authentic inter-
pretation of the provisions of the Convention since such
en interpretatioa is not within the competence of the
Internationsl Buresu of WIPO.* mu_?g at & (preface of
Arped Bosch, Director General, WIPO). .

43  Ginsburg Letter S.
" Id.
[} 14.
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- 1 offer four bx\'icf responses to this parade of inzer-

pretive horribles. First, the results of such an interpreta-

tion of the Berne Convention would be n."dical. It this inter-

pretation wers correct, it would require a total bar en any

fair use of unpublished works ---however hri;!, hovever sig-

nificant, however insignificant. This extrsordinarily drsco-

nian solution goes even farther than -- and in fect, is at odds

with -- the Bation, Salinger and Sew Ere ceses.

Second, not a word in the detailed and prolonged con-

siderstion by Congress of the Berne Convention even relates to

this topic. It would, as Kenneth M. Vittor's testimony to you

for the Magazine Publishers of America points out, "be surpris-

ing, indeed, if United States adherence to the Berne Conventior

resulted -- without any debste regarding this importent issue

-~ in {such an} elinmination or restriction of msgazine publish-

. ers' and journalists' rights . . . .

286

Third, the languige about "lavful availability® make:

no mention of publication. “Published ‘vor‘u' are defined in

the Berne Convention as “works published with the copsent of

their suthors

KLl Moreover, the legislative history of the

Statemsnt of Kenneth M. Vittor 19-20.

Berne Convention, art. 3{3) {emphasis added).
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“lavful availability” phrase ﬁhu clear that it relates to
“gevery meang by vhich the work is lavfully mede 3cresgibie to
the public.‘“ Those opposed to this amendment would have you
belisve that notions of comsent and authoFisl intent snd aftir-
mative dissenination -— notions bound up in the coacept of pub-
lic‘_t.lon -- are cuov;d to sneak ia through the back door and

restrict Berne‘’s fair use snalysis. Thot is not the case.

Finslly, it is unpersuasive toc maintain thst this
smendment is improper because “our Bsrne membership underlies
« . « our continusd exploration of legislation affording
greater protections to creators.**? 1o the extent this sug-
gests that it ‘would be inconsistent with our Berne Comvention
obligstions ever to limit toc even the slightest degqree the
rights of those who claim infringement, it is simply insupport-
sble. When the United States implemanted the Berne Convention,
for example, it explicitly did not incorporate the so-called

*moral rights® Soctrine into our ‘“_50 The proper wvay to

4 pecords of the Intellectual Proparty Conference of
Stockholm, June 11 - July 14, 1967, Vol. 1, 167 (Doc. S/1}
;qphs z;sis MCQI }: see also S. Ricketson, § 7.22, at 339,

.32, at .

49  gGinsburg Letter 4,
S0 §se S. mep. No. 352, 100th Cong., 24 Sess. 10,

JA 1988 U.5. Code Cong. & Amin. Mews 3706, 3715. §ee
8180 Ststement of Kenneth M. Victtor 17-19.



confer rights on artiats ls through cerefully crafted legial,.
tion, not by an interpretation of the Berns Convgntien vhicn
reads it as a one-vay ratchet barring any Congressional smeng.
ment to our copyright lav on the ground that the revision nighs
sdversely affect creators. Artists' intereats after this
amendaent vill be fully protected by an equitable analysis,
juse as they sre protected by the Berne Convention's equitable

analysis.

The BSerne Convention applies fair vse analyais with-
out any threshold reference to the publication status of »
work., Our copyright lav makes such a threshold reference.
This amendment would render our lav more not less ceupngihlc
with the Berne Convention.
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COMMENTARIES

TOWARD A FAIR USE. STANDARD

Pierre N. Leval®

Random distribution bas dealt me a generous share of copyright
suits involving claims of fair use. The court of appeals’ disagreement
with two of my decisions’ provoked some rethinking, which revealed
that my own decisions had not adhered to a consistent theory, and,
more importantly, that throughout the development of the fair use
doctrine, courts had failed to fashion a set of governing principles or
values. Js this because no rational defining values exist, or is it rather
that judges, like me, have repeatedly adjudicated upon ad hoc per-
ceptions of justice without a permanent framework? This commentary
suggests that a cogent set of governing principles exists and is soundly
rooted in the objectives of the copyright law.

Not long after the creation of the copyright by the Statute of Anne
of 1709,! courts recognized that certain instances of unauthorized
reproduction of copyrighted material, first described as “fair abridg-
ment,” later “fair use,” would not infringe the author's rights.® In the
United States, the doctrine was received and eventually incorporated
into the Copyright Act of 1976, which provides that “the fair use of
a copyrighted work . . . is not an infringement of copyright.™

What is most curious about this doctrine is that neither the deci-
sions that have applied it for nearly 300 years, nor its eventual stat-
utory formulation, underiook to define or explain its contours or ob-
jectives. In Folsom v. Marsh,® in 1841, Justice Story articulated an
often-cited summary of how to approach a question of fair use: *In
short, we must often . . . look to the nature and objects of the
selections made, the quantity and value of the materials used, and
the degree in which the use may prejudice the sale, or diminish the
profits, or supersede the objects, of the original work.™ The 1976
Copyright Act largely adopted his summary.” These formulations,

* Judge, United States District Count for the Southern District of New York.

1 Sre Saliager v. Randam House, Inc., 650 F. Supp. 413 (S.D.N Y. 1988\, rev'd, 839 F.2d
qo f2d Cir.), cert. demied, 484 U S. 390 {1987); New Ers Peblicationt Int1 v. Henry Holt &
Co., 69s F. Supp. 1493 (S.D.N Y. 1988), ¢f'd on other grownds. 833 F.2d 536 (2d Cir. sgBg).

2 Act for the Eacouragement of Learning. 1509, 8 Anne, ch. 59,

3 See, e.g., Gyles v. Wikox, 16 Eng. Rep. 489, 2 Atk. 14) (1740} INw. 130). Sec generslly
W. Patey, THE Farn st PRiviLEGE IN COPYRICHT LAW 617 11985).

433 USC § roy i1982).

39 F. Cas. 342 {C.C.D. Mass 1821} (No. g9o01).

S 7q. at 348.

? The statoie states:

110§
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however, furnish Kttle guidance on how to recognive fair use. The
statute, for example, directs us to examine the “purpose and character”
of the secondary use as well as “the nature of the copyrighted work ”
Beyond staling a preference for the critical, educational, andnonpmfn
over the commercial, the statute telis little about Wwhat to look for in
the “purpose and character” of the secondary use. [t gives no clues
at all regarding the significance of “the nature of® the copyrighted
work. Although it instructs us to be concerned with the quantity and
importance of the materials taken and with the effect of the use on
the potential for copyright profits, it provides no guidance for distin-
guishing between acceptable and excessive levels. Finally, although
leaving open the possibility that other factors may bear on the ques-
tion, the statute identifies none.®

Curiously, judges generally have neither complmoed of the absence
of guidance, nor made substantial efforts to fill the void. Uttering
confident conclusions as to whether the particular taking was or was
not a fair use, courts bave treated the definition of the doctrine as
assumed common ground.

The assumption of common ground is mistaken. Judges do not
share a consensus on the meaning of fair use. Earlier decisions pro-
vide little basis for predicting later ones. Reversals? and divided

Notwithstanding the provisems of section 106, the fais use of a copyrighted work,
inclyding such wse by repeeduction in cepies or phosorecerds ar by any ether owens
specified by Wat sectiss, for such as criticism. cammeent, news reposting,
m(uWWmEMwLM o research, is not an

infringewent of copyright. Ia determaining whether the wse made of a8 weark in any

case 3 u (giv ase the facters io be considered shal) include — .

t1) the purpose and charactes of the wye, including whether sich ase Is of & rommercial
natare of is fos nomprefit educational purposes; -

(2) the nature of the cogyvighted work;

(3} the armount and swhstantality of (he perticn wsed in refation (o the copyrighted
work a3 a whele; and
ul:.)l‘ndl!dd!hmmlhpuzmhlmﬁahumdmtmm

w
17 US.C. § r07 1g82).

* See Harper & Row, Publishers, Inc. v. Nathes Esters., 472 U.S. 539, 549 (1935).

9 Five of the recent leading cases were reverved st every siage of review. In Rosemont
Eatetprises, Jac. v. Random House. loc.. 256 F. Supp. 55 S.D.N.Y.), rev'd, 356 F.2d 303 {2d
Cle. 1068}, cert. dinied, 383 U.S. 1009 (1967} — the Howard Hughes case — the Secend Carcuit
teversed a district court injwaction. In Universal Citv Srudios, Iac. v. Somy Corp. of America,
4% F. Supp. 429 (C.D. Cal. 1979) rev/d, 659 F.2d oby ¢gsh Cir. 1981), rev'd, 464 U.S. 417
llw).thmdmmwwmitMsmhtbmmdmh
turs reversed by the Supreme Court. 1a Harper & Row, Publishers, Inc. v. Natien
353 F. Saupp. 1087 (S.D.N.Y.), modified, 713 F.2d 195 (2d Cis. 1083), rvv'd, ¢30 U.S. 539
(1985), the district court’s damagr sward was reveried by (he court of appeals, which in turn
was revessed by the Supreme Ceprt. In Saliager v. Random Heuse, Inc., 650 P. Supp. 413
S.D.N.Y. 1986), rev'd, 811 F.2d 90 (2d Cis.}, cert. dewied, 484 U.S. 890 (1g87). and in New
Era Publirations Internatienal v.. Hemry Holt & Co., 695 F. Supp. 1493 (S.D.N.Y. 1988), off "4
on other grounds, 833 F.2¢4 576 (2d Cir. 1gRq}, my findings of fair use were rejected 00 appen).
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courts!® are commonplace. The opinions reflect widely differing no-
tions of the meaning of fair use. Decisions are not governed by
consistent principles, but seem rather to result from intuitive reactions
to individual fact patterns. Justification is sought in notions of fair-
ness, often more responsive to the concerns of private property than
to the objectives of copyright.

‘Confusion has not been counfined to judges. Writers, historlans,
‘publishers, and their legal advisers can only guess and pray as to how
courts will resolve copyright disputes. After recent opinions of the
Second Circuit casting serious doudt on any meaningful applicability
of fair use to quotation from previously unpublished letters,!! pub-
lishers are understandably reluctant to pay advance royalties or to
undertake. commitments for btographcal or historical works that call
for use of such sources.

The doctrine of fair use need notbesomystenousordependent
on intuitive judgments. Fair use should be perceived not as a disor-
.derly basket of exceptions to the rules of copyright, nor as a departure
from the principles governing that body of law, but rather as a -
tional, integral part of copyright, whase observance is necessary to
achieve the objectives of that law.

I. THE GoALS oF COPYRIGHT

The Supreme Court has often and consistently summarized the
objectives of copyright law. The copyright is nol an inevitable, divine,
or natural right that confers on authors the absolute owsership of
.their creations. It is designed rather to stimulate activity and progress
in the arts for the intellectual enrichment of the public. This atilitar-
ian goal is achieved by permitting authors to reap the rewards of their
creative cfforts.

[Clopyright is intended to increase and not to impede the harvest of
knowledge. . . . The rights conferred by copyright are desigmed to
assure contributors 1o the store of knowledge a fair return for their
labory.

. . . [The Conslitulion’s grant of copyright power to Congress] “is
a means by which an important public purpose may be achieved. It

2 [n its Airst two encounters with fair wse, the Supreme Court spiit ¢-4 and thus failed o
resolve anything. Sce Wiliams & Wilkins Co. v. United States, 420 U.S. 356 (1975} Columbia
Broadcasting Sys. v. Loew's, Imc., 356 U.S. 43 (1938). The Court decided Sosy by a 54
majerity, see Somy, 464 U.S. 415, and Nation by s 6-3 majority, see Nation, ¢33 US. 539 In
New Era, the Second Circuit voted 7—5 0 deny en banc review to alter the panels dicla oan
faly wse. Four judges joined in a concurring opinion, see Aew Evo, 884 F.3d st 660 (Miner, ).,
ocencurving), and four in a dissenting opinion, ser id. al 662 (Newman, J., dissenting).

W Seq New £va, 813 F ad 436; Salinger, 813 F.2d g0
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is intended to. motivate the creative activity of suthors and inventors
by the provision of a special reward . . . .* "The monopoly crested
by copyright thus rewards the individual author in order 0 beoefit
the public.”?

The fundamenta! historic sources amply stpport the Supreme
Court’s explanation of the copyright objectives. The copyright clause
of the Constitution, for example, evinces the same premiises: "The
Congress shall have Power . . . : To promote the Progress of Science
and useful Arts, by securing for limited Times to Autbors and Inven-
tors the exclusive Right to their respective Writings and Discover-
jes.™1% Several aspects of the text conbirm its utilitarian purpose.!4
Fﬁstisnsapmmdww‘hwummehogrwsd
Science and useful Arts . By lumping together authors and
mventon,wridnpandd:scovum,thctatsugg&!sthcmmﬁeqmv—
alence of those two activities. In the framers’ view, suthors possessed
1o better claim than inventors. The clause also clearly implies that
the “exclusive right* of authors and inventors “to their respective
Writings and Discoveries” exists only by virtue of statutory enact-
ment.!S Finally, that the right may be conferred only “for limited
times” confirms that it was not seen as ap absolute or moral right,
isherent in natural law. The time limit considered appropriate in
those ;iays was relatively brief — a once-renewable fourteen-year
term. !

Amﬂuunhhmnmgelsfoundmﬂ)eonpmll!muhcopy-
right statute, the Statute of Anne of 1709.!? Its caption declares that

17 Nation, 471 U.S. at 54546 (citation omittrd) (quating Sexy, ¢6q U.S. st q2¢c and id. a2
437 (Blackmun, J.. dissentiogll. In nacmerous priov decisions, the Supreme Court bas explained
capyright in similas terms. See Tweotieth Cemtury Music Corp. v. Alkem, 422 US. 151, 156
(1975} ("Crestive work is (o be encouraged and rewarded, bt private motivatiss must uitienately
werve the cawse of premoting bread public availablity of Lieratre, music, and the other
ats . . . When technological change Sas rendered its Hacral terms ambiguous, the Capyright
Act must be constreed in light of this basic purpose.”™; Maser v. Stein, 347 U.S. 301, 209 (1954);
Fox Fitm Cerp. v. Doyal, 286 U.S. 123, 127 (sg)2).

BUS Comar. axt. 1,§8,c 8.

" In The Fedoratist No. g3, Madisen observes: “The utility of the power conferved by the
patent and copyright clanse] will scascely be questioned. . The public good fally ceincides
hucmd&m&sdw ‘l‘“l‘mausr!k 43, a1 186 (J. Madison)
(C. Beard ed. 19393

S “That Congress, in passing Whe Act of 1790, did nct legislate in reference to existing rights,
appesrs dlear . . . . Coagres, then, by this act, instead of ssoctioning an existing right - . .
crested it.” Wheston v. Peters, 33 U.S. (8 Pel) 350, 661 (1834).

¥ Act of May $1. 1290, 152 Cong., 2d Sess., 1 Stat. 124 See Laruar's Tae Corvasonr
Law 6 (W. Pawry Gih ed. 1986)° The original copyvight term was but & tiny fraction of G
derstion of protection under the mew 1975 Act — extendiag so years afier desth — which, in
hmdwhﬁdkun:ddmuﬁn.ud‘edyn&d:mnm See 1y USC.
§ so2(a) (19820

i Mhmﬁmdhmq 1709, § Anne. ch. 19
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‘this #s "An Act for the Encouragement of Leaming, by vesting the
Copies of printed Books in the Authors . . . during the Times therein
mentioned."!3 The preamble declares the statule’s purpose to be “for
the Encouragement of Learned Men to compose and write useful
Books. ™! Elaborating the justification, the preambie exhibits a prev-
alent concern for the financial entitlements of authorship by noting
that the practice of pirated publication without the anthor’s consent
“too often [causes) the Ruin of [Authors] and their Families. 2

The copyright law embodies a recognition that creative intellectual
activity s vital to the well-being of society. It is a pragmatic measure
by which society confers monopoly-exploitatiof benefits for a limited
duration on authors and artists (as ¥ does for inventors), in order to
obtain for itself the intellectual ‘and practical enrichment that results
from creative endeavors.

1f copyright protection is necessary to achieve this goal, then why
allow fair use? Notwithstanding the need for monopoly protection of
intellectual creators to stimulate creativity and authorship, excessively
broad protection would stifle, rather than advance, the objective.

First, all intellectual creative activity is in part derivative. There
is no such thing as a wholly original thought or invention. Each
advance stands on building blocks fachioned by prior thinkers.2t Sec-
ond, important areas of intellectual activity are explicitly referential.
Philosophy, criticism, history, and even the natural sciences require
continnous reexamination of yesterday’s theses.

Monopoly protection of imtellectual property tbat impeded refer-
ential analysis and the development of new ideas out of old would
strangle the creative process. Three judicially created copyright doc-
trines have addressed this problem: first, the rule that the copyright
does not protect ideas, bul only the manner of expression;?? second,
the rule that facts are not within the copyright protection, notwith-
standing the labor expended by the original auvthor in uncovering

8 i/d. The duration was the once-reatwable fourteen-year term later adopted for the United
States in the $790 enactment. See supru text axcompanying note 6.

1% Act for the Emcouragement of Lenrning, 31709, 8 Anne, ch. 1.

o id.

N See Chafee, Reflertions on the Low of Copyright, 43 Corum. L. REV. 503, 312 {1gqs)
“The world goes ahead because each of us builds on the work of eur prederessors. A dwarf
ssanding on the shoulders of a giant can ser farther than (e giant himsell.' Progvess weuld be
stifked f the authot had a complete monepoly of everything i bis besk . . . .* Id

37 See Harper & Row, Publishers, Inc. v. Nation Eatenn., 471 U.S. 539, 347 (1985 New
Yark Times Co. v. United States, 403 U.S. 13, 726 0.¢ {1971) Brerman, J., covcurring); Peter
Pan Fabrics, Inc. v. Marstin Weiner Corp., 224 F.24 437, 489 (2d Ch. 1960) (L. Hasd, }.};
Sheldon v. Metro-Geldwyn Pictures Corp., 81 F.2d ¢5, 54 {3d Clr. 1936) (L. Hand, J.x Nichel
v Udiversal Pictures Corp., 45 ¥ 2d 119, 121 (2d Cir. 1930) .. Rand, }.% 17 U.S.C. § r02(0?
(rg82).
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them;” and findlly, the fair use doctrine, which protects secondary
creativity as a legitimate concern of the copyright.

1. TuE NaTURE AND CoNTOURS OF FaIR Use

The doctrine of fair use limits the scope of the copyright monopoly
in furtherance of its utilitarian objective. As Lord Ellenborough ex-
plained in" an early dictum, “‘TWhile I shafl think myself bound to
gecure every man in the enjoymeat of his copyright, one must not put
manacles upon science.™* Thus, (he introductory language of our
statute explains that fair use may be made for generally educational
or iluminating purposes "such as criticism, comment, news reporting,
teaching . . . scholarship, or research.”?$ »

Fair use should mot be considered a bizarre, occasionally tolerated
departure from the grand conception of the copyright monopoly. To
the contrary, it is a necessary part of the overall design. Although no
simple definition of fair use can be fashioned, and inevitably disagree-
ment will arise over individual applications, recognition of the func-
tion of fair use as integral to copyright’s objectives leads to a coherent
and useful set of principles. Briefly stated, the use must be of a -
character that serves the copyright objective of stimulating productive
thought and public instruction without excessively diminishing the
incentives for creativity. One must assess each of the issues that arise
in considering a fair use defense in the light of the governing purpose
of copyright law.

A. The Statutory Faclors

Following Story’s articulation, the statute lists four pertinent “fac-
tors to be considered” “in determining whether the use made of a
work in any particular case is a fair use."’® They are, m summary,
the purpose and character of the use, the nature of the copyrighted
work, the quantity and importance of the material used, and the effect
of the use upon the potential market or value of the copyrighted
work.2? Each factor directs attention to a differeat facet of the prob-
kem. The factors do not represent a score card that promises victory
bl!lew'nneroftbemajodty. Rather, they direct courts to examire
the issue from every pertinent corner and to ask in each case whether,

!
——

B See Hoehling v. Usiversal City Swadios, fac., 418 £.0d §11, 974 3d Gr.), cort. dewied,
49 U.S. 841 (r¢8e)

N Cary v. Kearsiey, 170 Eng. Rep. 679. 681, 4 Esp. 168, 170 (1303).

313 CS.C. § 103 (spha)

L "}

T Ses id.

62-146 0 - 93 - 17
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and how powerfully, a finding of fair use would serve or disserve the
objectives of the copyright.

1. Factor One — The Purpose and Character of the Secondsry
Use. — Factor One’s direction that we “considerf] . . . the purpose
and character of the use™® raises the question of Justlﬁcanon Does
the use fulfill the objective of copynght law to stimulate creativity for
public illumination? This question is vitally important to the fair use
inquiry, and lies at the heart of the fair user’s case. Recent jdicial
opinions have not sufficiently recognized its importance.

In analyzing a fair use defense, it is not sufficient simply to con-
clude whether or not msuﬁcauon exists. The question remains how
powerful, or persuasive, is the justlﬁcatlon, because the court must
weigh the strength of the secondary user’s justification against factors
favoring the copyright owner.

T believe the answer to the question of justification turns primarily
on whether, and to what extent, the challenged use is trangformative.
The use must be productive and must employ the quoted matter in a
different manner or for a different purpose from the original.?® A
quotation of copyrighted material that merely repackages or repub-
lishes the original is unlikely to pass the test; in Justice Story’s words,
it would merely “supersede the objects™ of the original. If, on the
other hand, the secondary use adds value to the original — if the
quoted matter is used as raw material, transformed in the creation of
new information, new aesthetics, new insights and understandings —
this is the very type of activity that the fair use doctrine intends to
protect for the enrichment of society.’!

Transformative uses may include criticizing the quoted work, ex-
posing the character of the original anthor, proving a fact, or sum-
marizing an idea argued in the original in order to defend or rebut it.
They also may inclode parody, symbolism, aestbetic declarations, and
innumerable other uses.

The existence of any identifiable transformative objective does not,
however, guarantee success in claiming fair use. The transformative
justification must overcome factors favoring the copyright owner. A
biographer or critic of a writer may contend that unlimited quotation
enriches the portrait or justifies the criticism. The creator of a deriv-
ative work based on the original creation of another may claim ab-

2 See 2d. § 107(1).

9 See Cary v. Kearsiey, 170 Eng. Rep. 679, 63182, 4 Esp. 168, 17071 (180a). ia Somy
Cosp. of Amerita v. Universal City Studios, Inc., 464 U.S. 417 (19843, the dissenters approved
this approach, see id. at 430 (Blackmun, J., dizssenting), but the majerity of the Supreme Court
pejected it, sce 404 U.S. at 44850

30 5¢e Folsom v. Marsh, 9 F. Cas. 3412, 345 (C.C.D. Mass. 1843) (Ne. q900).

N But «f. Fisher, Recomstructing the Fair Use Doctrine, 100 Hamv. L. Rv. 1639, 176869
(1928) (using the terva “transformatrve”™ in » somewhat different sease).
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solute entitlement because of the transformation. Nonetheless, exten-
sive lakings may impinge on creative incentives. And the secondary
user’s chhim under the first factor is weakened to the extent that her
takings exceed the asserted justification. The justification will likely
be outweighed if the takings are excessive and other-factors favor the
copyright owner.

The importance of a transformative use was stressed in the early
decisions, which often related to abridgements. For example, Gyles
v. Wilcox¥? in 1740 stated:

Where books are colourably shortened only, they are wadoubtedly
infringerment within the meaning of the [Statwie of Annej . . ..

But this must not be carried so far as to restrain persons from °
msking a real and fair abridgment, for abridgments may with great
propriety be called 8 new book, becguse . . . the jnvention, learning,
and judgment of the [secondary] author is shewn In them . . . .5

In the United States in 1841, Justice Story wrote in Folsom:

[NJo one can doubt that s reviewer may [airly cite [quote] largely

_ from the eriginal work, if . . . [its design be) . . . criticlkm. Om the
other hand, i is as clear, that if be thus [quotes] the most important
parts of the work, with a view, not to criticise, but to supersede the
use of the original work, (infringement will be found). 3

Courts must consider the question of fair use for each challenged
passage and not merely for the secondary work overall. This detailed
inquiry is particularly important ip instances of a biographical or
historical work that quotes mumerous passages from letters, diaries,
or published writings of the subject of the study. Simply to appraise
the overall character of the challenged work tells little about whether
the various quotations of the original author's writings have a fair vse
purpose or merely supersede. For example, in the recent cases of

jes of Igor Stravinsky3S and J.D. Salinger,% although each
biography overall served a useful, educational, and instructive purpose
that tended to favor the defendant, some quotations from the writings
of Stravinsky and Safinger were not justified by a strong transfor-
mative secondary objective. The biographers took dazzling passages
of the original writing because they made good reading, not because
such quotation was vital to demonstrate an ob;ettne of the biogra-
phers. These were takings of protected expressnon without sufficient
transformative justification.

—

8346 Eng. Rep. 489, 2 Atk 141 (1240} (No. 130).

Bid a1 490, 2 Ak, 8t 143. .

PoF. Cus. ot 34445 !

B See Craft v. Kobler, 667 F. Supp. 120 (S.D.N.Y. 1g8p).

% Sec Salinger v. Random House, Inc., $50 F. Supp. 413 (S.D.N.Y. 1988), rev’d, 811 F.2d
W (24 Cir\, cevt. demicd, 484 U.S. 890 1)
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[ confess 10 some crror in Salinger's case. Although the majority
of the biographer's takings were of unprotected facts or ideas and
some displayed transformative value in sketching the character por-
(sait, olher takings of highly expressive material exhibited niinimal
creative, transformative justification. My finding of fair use was based
prinarilyonmeovu:ﬂ instructive character of the biography. I failed
wmognlmlhmuwnomransfwmﬁveuﬁngspmmamkh.m-
for claiming the benefits of the doctrine and that, unless attention
were focused on the individual passages, a favorable appraisal of the
constructive purpose of the overall work could conceal unjostified
kings of protected expression. The coriverse can also be true: a low
estimaﬁonofdueovmﬂmeﬁtofthesecondarymkmmh.
fidding for he copyright owoer in_spit:e of a well-justified, transfor-
mative use of the particular quotation that should justify a favorable
finding under the first factor. )

Although repentantly agreeing with Judge Newman's finding of
infringement in at least some of the challenged passages, I respectfully
disagree with his reasoning, whick I contend failed to recognize the
need for quotation as s tool of accurate historical method. His opinion
suggesied 2 far-reaching rule — that unpublished matter Is off-mits
to the secondary user, regardiess of justification. “{Unpublished)
works normally enjoy complete protection against copying any pro-
tected expression.”¥’

The Second Circuit's New Erg opinion carried this suggesti
further.’® In New Ere, unlike Salinger, various persuasive justifica-
tions were proffered as to why guotation was necessary to accomplish
the biographer’s objective. For example, the biographer sought to
'wppon:pomahofhissubjectualiarbymmbehdm; as
a bigot by showing he had made bigoted pronouncements; as pompous
and self-important by quoting self-impoitant statements. The biog-
rapher similarly used quotations to show cruelty, paranoia, aggres-
siveness, scheming.s* These are points which often cannot be fairly

R Selinger, B11 Fad ol 7.
5 Ses New Era Publications fot1 v. Henry Holt & Co., 333 F.ad 376 (2d Cir. 198).

» See New Era PubRcations Intl v Henry Holt & Co., 695 F. Supp. 1493, 1508-19
S.D.N.V. 180, off d ox other prownds, 853 F.2d 576 (2d Cie. 3989). The distri ol
found spprozimutcly tuenty categovies of justifications ender the first factor. P i ""’,‘:'

Orient, cruclty, disleysity, W.Mxmmm-‘mé.
rangeroent. Orher uses inchuded the expesition of & false mythology buill op aromed the persanage
of L. Ron Hubbard, of bis self image as revealed in early diaries, and of bis ternage writiog
ayls. sommmwo&dbmnmummd“m

Esrly drafts of this Commentary included samgies of these quotations to ilhustrate the point
hmmwruzmﬁm@m-&mw. I befleved that such quetation
B 2 aw review asticle $o further the discussion of a disputed poiat of law would be s fair wee.
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demonstrated without quotation. The Second Circuit’s majority opin-
jon rejected the pertinence of even considering the necessity of quo-
tation of unpublished matter to communicate such assessments. Citing
Sslinger, it reasserted that '[nnpubﬂshed]wotksnormﬂy enjoy com-

protection. ™0

I believe the Sdangamcw Ere posﬂoa “accords insufficient rec- .
ognition to the valueofaccmﬂeqtmnasanecemrymolofthe
historlan or journalist. The bographer who quotes bis subject is
chara:temeduaparmteotfncnda If he copies “more than
minimal amounts . . . be deserves 1o be enjoined ™! Nor does this
restriction "inherfere . with the process of . . . history,” the Salinger
opinion insists, becmse Tthe focts may be mpoﬂed‘“ without risk
of infringement. Can it be seriously disputed that history, biography,
and joursalism benefit from sccurate quotation of source documents,
in preference to a rewriting of the facts, always subject to the risk
that the historian akters the “facts” in rewriting them?24?

As to ideas, the analysis is similar. If the secondary writer has
legitimate justification to report the original author's idea, whether for
criticism or as a part of a portrait of the subject, she is surely per-
mitted to set it forth accurately. Can ideas be correctly reported,
discussed, or challenged if the commentator is obliged 1o express the
idea in her own differeat words? The subject will, of course, reply,
*“That’s not what | said.® Such a requirement would sacrifice clarily,.
much-as a requirement that judges, in passing on the applicability of
a statute or contract, describe its provisions in their own words rather
than quoting it directly.

I«Md&“&:ﬁdhhmdmhh%md'aln
sugpests that 80 such telerance exists. [ have accordingly defeted the Hluswalive quntations.
Interested readers ase referved 1o the district court oplmian, which sets forth sumerous examples.

®New Bre, 873 Fad ot 59).

@ Selinger, 311 F.2d ot of; see obro New Evg. 873 F.2d &t sig.

4 Sgliuger, 811 F.3d st 100 (emphasis added).

 Sometimes, in the permitipd anercine of seporting the facts that ase st forth in a letier, o
disterical writer will inevitably ase similss (or idestical) language, especially il the originad
tonveyed the fact by cimple dirert asierten. Consider a blographe: whose information shout
her subject comes largely from lefters, Oue such letter reported o as ofd collegr (riend, “In
July 1| married Lynn Jomes, from Sem Francisco. We bave remted s house en the beach in
Malibu and spend mest of eus free time sunbathing.” The biogyapher, sceking to repurt these
barts writes, *“We learm freen X's letier 1o & cobege [riend that i July 1953 he matried 2 San
Franciscan named Lynn Jones, that they rested a bowse o8 the Seach in Makibu and spent mest
of theis free tine sunbathing " (This cxample paralichs many mstances rabsed by Setinger) ks
this infringernent? Netwithstanding virtually idewtical Language, 1 conaend it is not. Where the
secondzary writer’s purpose is to repert the facts revealed in the original, acd sot te appropriate
the perscual expressive siyle of the erigingl, she Is surely not required — us the Second Clrcuit's
Selinger opinien seems to seggest, see Selinprr, 311 F.od st 9897 — 10 sexk refuge io ahered
hﬂlwwhlmdmdnmwud;u&“u Where a simpie direct statcement
of the (acts cafls for usc of the original laaguage, the noed to repers the fact sustifies such use.
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Is it not clear, furthermore, as Chief Judge Oakes' separale opinion
in New Eva recognized,** that at times the subject’s very words are
the facts calling for comment? If a newspaper wishes to report that
last year a political candidate wrote a personal Jetter demeaning a
race or religion, or proclaiming ideals directly contrary to those now
stated in his campaign speeches, how con it fairly do this without
quotstion from the letter? If a biographer wished to show that ber
subject was cruel, jealous, vain, or crary, can we seriously contend
she should be limited to giving the reader those adjectives, while
withholding the words that support the conclusion? How then may
the reader judge whether to accept the biographer’s characterization?

The problem was amusingly illustrated in the fall-out of Salinger.
After the decision, the biographer rewrote his book, this time without
quotations. Resorting to adjectives, he described certain of Salinger’s
youthful letters as “self-promoting . . . boastful™3 and “buizing with
self-admiration.™% A reviewer, who had access to the letters, dis-
agreed and proclaimed that the letters were in fact “"exuberamt, self-
deprecating and charged with hope.™?’ Where does that leave the
reader? What should the reader believe? Does this battle of adjectives
serve knowledge and the progress of the arts better than allowing
readers to judge for themselves by reading revelatory extracts?

The Second Circuit appears divided over these propositions. Afier
the split vote of the original New Era panel, rchearing en banc was
nwrowly defeated by a vote of 7—5.42 Judge Newman, joined by
three colleagues, argued that rehearing en bant was warranted “to
avoid misunderstanding on the part of authors and publishers . . . —
misunderstanding that risks deterring them from entirely lawful writ-
ings in the fields of scholarly research, biography, and journalism.™®
His opinion recognized that "even as to unpublished writings, the
doctrine of fair use permits some modest copying of an author’s ex-
pression . . . where . . . necessary fairly and accurately to report &
fact set forth in the author’s writings.”™s? In this discussion, Judge
Newman retreated substantialy from his position expressed in Sal-
tnger of normally complete protection.s!

® See New Era, 273 F.2d &1 592 (Oukes, C.J., conearring).

S 1. HapiLTon, I SEARCH oF ).D. SaLinGER g3 (1938).

% {d. at 6. N .

*? Richlet. Rises at Dawn, Writes, Thex Retives, N.Y. Times, June 5, 1958, (Beok Review)
§2 a5 -

@ Sze New Era Publications Int] v. Henry Halt & Co.. 88¢ F.2d 639. 662 (34 Cor. 1939]
(Neweman, )., dissenting).

» 4.

0 1.

$1 1p an fluminating articke to be published in the next edition of the Jourms! of the Copyripht
Society, see Newman, Not the End of History: The Second Cirrnit Sivuggies with Eair Use,
37 J. Corrmiant Soc'y 1 (1990}, Judge Newman sabstantially clarifies the hsue. He now
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Quoting is mot necessarily stealing. Quotation can be vital to the
fulfillment of the public-enriching goals of copyright law. The first
fair use factor calls for a careful evaluation whether the particular
quatation is of the transformative type that advances knowledge and
the progress of the arts or whether it merely repackages, free riding
on another’s creations. M a quoiation of copyrighted matler reveals
no transformative purpose, fair use should perbaps be rejected without
further inquiry into the other factors.’? Factor One is the soul of fair
use. A finding of justification under this factor seems indispensable
to a fair uwse defense.5? The stremgth of that justification must be
weighed against the remaining factors, which focus on the incentives
and entitlements of the copyright owner.

2. Faclor Two — The Nature of the Copyrighted Wark. — The
nature of the copyrighted wortisafactorthathasbeenodympu-
ficially discussed and fitile understood. Like the third and fourth
factors, it concerns itself with protecting the incentives of authorship.
It implies that certain types of copyrighted material are more amenable
to fair use than others.

Copyright protection is available to very disparate categories of
writings. If it be of original authorship, i.e., not copied from someone
else, and recorded in a fixed medium, it is protected by the copy-
right.5¢ Thus, the great American novel, a repost prepared as 2 duty
of employment, a shopping list, or a loanshark’'s note on a debtor's

espouses the propricty of such quetation im lmited quanGlty when aecrssary to demonstrate
facts. AfRer my changes of pusition and his, the gulf between us in Salimger has significantly
sarrowed. Ser infrs note 119 and accompanying text.

57 Nometheless, every trivial taking of copyrighted material that (xils o Jemonstrate a
compalling justiication s not aecessarily am infringement. Because copyvight is a pragmatic
dactrine concsmad witimately with public beaefit, under the de minimis rule negligible takings
wil net suppert a touse of action.  The Justibications of the de minimis exeraption, howrves,
are quite differert from these sanctioning fair use. Thry showld not be comfused. See. e g,
Fonkheuser v. Loew's, Inc., 208 F.2d tds @1h Cir. 1953), cert. demied, 348 U.S. Bg3 {99845
Suld v. Newsweek Magarine, so3 F. Supp. 146, 143 (D D.C. 144c); Mchahon v. Prentice
Hall, Iac., ¢86 F. Supp. 1198, 1305 (E.D. Mo. 1980) Greendie v. Noble, 15t F. Supp. 43, 70
(S.D.N.Y. t9s7% Rokeach v. Avco Embassy Pictures Corp.. 197 U.S.PQ (BNAN;;OSDNY
1978).

”Thu\ﬂwﬂlﬁndlhhﬂthh:wﬂxdﬁhmmn*mdl
distinction based om "whether such use is of 8 commestsal asture or s fos nooprofit educationsd
purpeces.” 17 U.S.C. § 10H1) {1982). Ome should net exaggermte the importance of this
distinction. It is et suggrsted in any responsible opinion or commentary that by reasen of this
cause all sducationa) uses are permitted whilk profimaking uses are not. Surely the statute
does net imply that & univensity press may plyate whawever texts it chooses. Nev can B mean
St books produced by a commercia) publisher are exclmded from ehigibility for fair wse. A
historian s oot barred from making fair use merely because she will seceive royally compen-
sathon. This clsuse, lhm-hn does not establish a cleay distinclion between permitted and
Rrbidden users ansal the extremes of commescialism, such as advertising. the statuie
Provides Bittle tolerance for claims of lair use

W See 17 USC. § tora) (1981)



In the early history of copyright, British courts debated whether
letters written for private communication should receive amy protec-
tion at all from the Statute of Anne.%¢ The question was soon satis-
factorily settled in favor of protection, and 1 do mot seek to reopen it.
I do not argue that writings prepared for private motives should be
denied copyright protection. In the unlikely eveat of the publication
of the Collected Shopping Lists (or
Personage, of course only the author should enjoy the suthor’s rights.
When:toomcstomhn;fmme.lwnu,Misumdndul
difference belween wrilings conceived as artistic or instructive cre-
ation, made in contemplation of publication, and documents written
for a private purpose, as a message or memo, mever intended for
publication. Onue is at the heart of the purpose of copyright — -the
stimulation of creative endeavor for the public edification. The others
are, at best, mxienulbeneﬁtmtes Tl)m,t.hcseomdrumrshmid

superseded drafts) created for publication, than in the case of a dec-
ument written for reasons baving nothing lo do with the objectives
of copyright Jaw.

The statutory articulation of this factor derives from Justice Story’s
mention in Folsom of the “value of the materials used.™? Justice
Story’s word choice is more communicative than out statute's “vature
of,” as it suggests that some protected matter is more "valued® under
copyright law than others. This should not be seen as an invitation
to judges to pass on literary quality, but rather to comsider whether
the protected wntmglsofthecrcnuveormstnmtypethtlhe
copyright laws value and seck to foster.

The Nation, Salinger, and New Ere opinions discussed the second
factor solely in terms of whether the copyrighted work was published
or unpublished. The Nation opinion observed that the unpublished
status of a copyrighted work is a critical element of its nature and 2

S The Istter examples of writing are sol ordinarily considesed “work,” (he term used im
Factar Two.

% Although Pope v. Curl, 26 Eng. Rep. 608, 2 Atk. 342 (1741), nswered {n the afrmative
soom after the passage of the Statute of Arne, Perceval v. Phipps, 35 Eng. Rep. 335, 2 Ves. &
Bea. 19 (1813}, suggested the rentrary:

{Though the Form of familias Letiers wright not prevent their sppreaching the Character

of a Fiterary Work, every private Letter, uponuy&lmd t» any Persen, Iy not w be

described as 8 literary Work, to be pretecied upon the Principle of Copyright. The
aﬂm"demMcbgwmkbzmulhhmduhm

Persons of a Distance from each othes, in the Prosecution of Cemssercial, or other,

Business; which it would be very extraordinary to describe as a literary Wark, fn which

the Writers have a Copyright
1d. ot 229, 3 Ves. & Bes. at 28.

" Fobom v. Marsh, 9 F Cas. 342, 344 (C.C.D. Mass. 1341) (No. 4901).
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*factor tending 10 negate the defense of fair use™;5¢ “the scope of fair
use is narrower with respect to sopublished works. ¢

Secde'mkmSahmmdNuElihnm

in Salinger, the Supretne Court’s discussion

New Era, however, rejected fair use even when secessary for accurate
presentation of a fact; the court thus created an apparently insur-
mountable obstacle to the fair use of unpublished matter. Urider the
SalingeriNrw Ere view, the unpublished nature of a quoted document
trumps all other considerations.

The Supreme Court and the Second Circuit justify these positions
by the original author’s interést in controlling the circumstances of the
first public revelation of his work$! and his right, if he so chooses,
not to publish at all.62 These are indeed Jegitimate concerns of copy-
right law. An author who prefers not to publish a work, or wishes
to make aesthetic choices about its first public revelation, will gener-
ally have the Jegal right to enforce these wishes. 83 Due recognition
of these rights, however, In no way implies an absolute power to bar
all quotation, regardless of bow persuasive the justification.

A ban on fair use of unpublished documents establishes a new
dapoucpounlatzlnthepollticso“ntclkcumlhfc the “widow
censor.” A historian who wishes te quote personal papers of deceased
public figures now must satisfy heirs and executors for fifty years after
the subject’s death. Whea writers ask permission, the answer will be,
“Show me what you write. 'l'lwnwe'lltalktbwtpumnssnon If the
mam:cnpt does not exude pure admiration, permission will be de-
nied.

The second factor should not turn solely, nor even primarily, on
the published/unpublished dichotomy. At issue is the advancement of
the: utilitarian goal of copyright — to stimulate anthorship for the

® Herpee, & Row, Publiskers, Inc. v. Nation Enters., 471 U.S. 539, sy (2985).

Wld. at 531.

‘ S Selinger v. Random House, Inc.. Rit F.xd go, 97 {3d Cir), cert. demied, 484 U.S. 890
toly).

4 Ser Nation, 471 U.S. ot g52-55. -

4 See id. at 539. '

Y See id. ot $53; 17 U.S.C. § 106(3) (1982).

* Coumsel to 2 major publisher advised me that the majarity of asaliction beoks in publi-
¢tatien today presest legal probiems (hat did not exist prior 10 the Salinger opimion. Telephone
tonversation with Harriette Darseny ¢ o of B: Dewbleday-Deft Publishing {Dex. 19805;
sev alyo Kaplan. The Bxd of History?, NEWSWRIK, Dec. 25, 1989, at Bo (discussing the hesitancy
dmm”mhmmmwmm
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public edification. Inquiry into the “nature” or "value” of the copy-
" righted work therefore determines whether the work is the type of
material that copyright was designed to stimulate, and whetber the
secondary use proposed would interfere significantly with the original
author's entitlements. Notwithstanding that nearly all writings may
benefit from copyright, its central concern is for the protection of
material conceived with a view to publication, not of private memos
and confidential communications that its authors do not intend to
share with the public.®s The lJaw was not designed to encourage
shoppers to make written shopping lists, executives to keep orderly
appoinument calendars, or lovers to write Jove letters. Certainly it
was not to encourage the writing of extortion notes. To conclude that
documents created for purposes outside the concerns of copyright law
should receive more vigorous protection than the writings that copy-
right law was conceived to protect is bizarre and contradictory. To
suggest that simply because a written document is unpublished, fair -
use of that document is forhidden, or even disfavored, has no logical
support in the frarework of copyright law.

I do not argue that a writer of private documsents bas no legal
entitlement to privacy.% He may well bave such an entitiement. The
iaw of privacy, however, and not the law of copyright supplies such
protection. Placing ail unpublished private papers under lock and
key, immune from any fair use, for periods of ffty to one bundred
years, conflicts with the purposes of the copyright clause. Such a rule
would use copyright to further secrecy and concealment instead of
nublic illuminatioa.5?.

1 do not dispute that publication can be important in assessing the
second factor. Publication for public edification is, afier all, a central
concern of copyright. Thus, a work intended for publication is a
favored protectee of the copyright.$3 A secondary use that imperils

85 See rmpvo pp. 1:08-10.

8 See infre pp. 1129-30.

& Professor Weioseh argues it b mm’umwuuwm
should be mere subject to exposure than what was crested for others to see. See Weinreh,
Falv’s Pair, 103 Hamv. L. REV. 3137, 1345-46 (1990} Indeed, & is. Fer this reasen, one whe
wishes to keep private matters secrel possesses variom legal remedies, tncluding civil and
criminal sctions for terspass and cenversion, as well as an action to enferce the rigit of privacy.

My observations Lere in no way saggest thal courts should deprive a person secking privacy
of lega! remedies desigreed to protect privecy. My comcern is sokely with the wadersianding of
the copyright law ~- a body of law cenceived to excourage publication for the public edification.
Construing its rales a3 mere solicieus of an inteation to concest than w publish centraveres its
purposes. Sce infra pp. 1129-30.

@ | wes an anomaly of the original drafling that the Fueval terss of the Statute of Anne
previded no pre-puhlication protection. It messured the lmited period of protection as fourtees
years running not from the time of anthorship but from the date of publication. This problematic
draliting formulation no doudt Tesulted froms the fact that the amtecedests of the Statate of Anne
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the eventual publication of a creation en route undermines the copy-
right objective. 1 therefore agree with the Supreme Court, on the

ar facts of the Nation case, that the nature of the copyrighted
work strongly favored its protection — but not merely because it was
unpublished. In that case, the Nation, a weéekly magazine of news
and comment, published purloined extracts from the memoirs of for-
mer President Gerald Ford, shortly prior to the scheduled appearance
of the first authorized serialization in Time Magasine.%® Time then
cancelled its plan to print the memoir and witbheld payment of the
balance of the license fee.? The Supreme Court rejected the Nation's
claim that the newsworthiness of the President’s memoir justified a
finding of fair use.”!

The critical element was that President Ford’s memoir was writien
for publication, and was on its way to publication at the time of the
Nation’s gun-jumping scoop. The Supreme Court emphasized that
the Netion’s scoop unreasonably diminished the rewards of author-
ship.’? The Court noted further that if the practice were tolerated on
the grounds of newsworthiness, it would discourage public figures
from writing and publishing valuable memoirs.?? Read in context .
rather than excerpting isolated phrases, the Nasion decision commu-
nicates a concern for protection of unpublished works that were cve-
ated for publication, or om their way to publication, and not for
unpublished matter created for private ends and held in secrecy.

It is mot always easy to draw the distinction between works created
for publication and nolations or communications intended as private.
A diary, memoir, or letter can be both — private in the first instance,
but written in contemplation of possible eventual publication. In a
sense, professional authors are writing either directly or indirectly for
publication in their private memos and letters, as well as in their
manuscripts. In private letters and notebooks, they practice the writ-

were acts Lhat confesved menopely printing franchises upon printers under roval licemse. Sece
B. Karcan, An Uxnursisp Visw or Corymicur 3-9 (1987) LATHMAN'S TR CorymiGHT
Law, supve nole 06, ol 2—4.

Construing the statule in accosdance with its Gicral terms would have lefl aothors uaprotected
1 the Gme of theis greatest exposure lo piracy — the time before the act of pubdlication made
pubiic the smther's entitfement o protection. Thws, a0 suthor who showed an umpublished
wanuscript to a friend, critic, or prospective publisher would have had we pretection had the
Iatter pirated the work and published &t withext authorization. The Brithsh courts, however,
cured the problem by conatruing (he Statute te confer protection prior te publication. Ses Pope
v. Curl, 16 Erg Rep. 508, 3 Atk 342 l1741).

® See Harper & Row, Publishers, Inc. v. Natien Enters., 471 U.S. 539, s43 trods).

30 See id.

T See id. at 569. s

2 See id. at s34-5§.

Y3 See id. at 553
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er's craft, {rying out ideas, images, metaphors, cadences, which may
eventually be incorporated into published work.?¢

The attempt to distinguish, for purposes of the secomd fair use
factor, between work created for publication and other written matter
should recognize that the copyright objectives include a
solicitude for the ability of the author to practice the cvaft in the
privacy of the laboratory. A critique of an authoi's writing based
solely on rough drafts that the author had superseded might well be
an unreasonable intrusion.?’

On the other hand, notwithstanding the highly protected statws of
a draf}, the privacy of the laboratory should yield in some situations.
Assume the following hypothetical cases:

(1) An author’s irst novel is grected with critical acclaim for [ts clegant -
style and mastesrful command of the language. A sheptical critic
mdutakatoshwthutbemhorhnliunfyfr-d._&eaaﬁmd

é

not conceivably have come from the same pen &s the elegant published
version. The author sues to enjoin publication of the review.

(2) Author 4 publicly accuses Author B of plagiarism; 4 claims that
B’s recently published book steals a metaphor fromm a letier 4 wrote
to B. B denies the charge and asserts that his first draft, written
before he received A's letter, included the same language. The critic

quotes from B’s first draft, disproving B's defense by showing that
the. metaphor was not yet present.

Both examples seem convincing cases of fair use, in which the critic’s
productive and transformative justification would take precedence
over the author's interest in maintaining the privacy of the unpub-
lished draft.?®

M A recent New Farker curtoon by David Jacobson imagines James Joyce's to-do list pested

on his refrigerater. Bt resdsc
TO DO:

1. Call Bank

2. Dty Cleanes.

3. Forge in the ssmithy of my soul the uncreated conscience of my race.

4. Cadl Mom.

New YOrxes, Sept. 18, 1989, at 100.

'S Professor Fisher suggests a per se rule barring fair use of malerial @hal the sriginal suthor
coesidered unfinished, on the grounds of injury %o the creative precess resulting from prersatuge
divalgrnce apd shsence of benefit. His discuwion assumes, however, thal the original asthors
werk was created, mnd is deslined, for poblication. His remsoning does not apply to a biogre-
pher's quotation of an unfinished atd sbandoned love letter, an extortion dernand. or & shepping
lst. Sce Fisher, suprs aote 33, at 1;80. .

% 1 therefore question the validity of Chief Judge Oakes’ interpretation of Salinger in b
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In summary, several principles emerge from considering the second
factor in light of the copyright objectives: this factor concerns the
protection of the reasonable expectations of one who engages in the
kinds of creationjauthorship that the copyright seeks to encourage.
Thus, a text, including drafts, crested-for publication, or on its way
to publication, presents a far stronger case for protection against fair
use than matter written exclusively for private purposes. The more
the copyrighted matter is al the center of the protected concerns of
the copyright taw, the more the other factors, including justification,
must favor the secondary user in order to earn a fair use finding.
The fact that 2 document is unpublished should be of small relevance
unless it was created for or Is on its way to publication.?? If, on the
other hand, the writing is on its way to publication, and premature
secondary use would intetfere significantly with the author’s incen-
tives, its as yet unpublished status may argue powerfully against fair
use. Finally, this factor is but one of four — it is not a sufficient
basis for ruling out fair use. There is no logical basis for making it
determinative, as was effectively done in Salinger and New Era.
Although the second factor implies a characterization of the protected
work on a scale of copyright-protected values, no category of copy-
righted material is either immune from use or completely without
protection. Wholesale appropriation of the expressive language of a
letter, without a transformative justification, should not qualify as fair
use, even though the writer of the leiter had never considered publi-
cation. On the other hand, if a sufficient justification exists, and the
quotations do not cause significant injury to the author’s entitlements,
courts may allow even quotations from an unpublished draft of a
novel.

3- Factor Thyee — Amount end Substanticlity. — The third stat-
utory factor instructs us to assess "the amount and substantiality of
the portion used in relation to the copyrighted work as a whole. "8
In general, the larger the volume (or the greater the importance) of
what is taken, the greater the affront o the interests of the copyright
owner, and the less Likely that a taking will qualify as a fair use.

plnien in Nerw Ere “quotation used mercly to demenstrate writing style may oot qualify for
the fair use defense.” New Era Publications Ini9 v. Henary Holt & Co., 873 F.2d 376, s92 i2d
Cw. 5939) (Oakes. C.J.. coscurring).

73 William Patry has expressed readiaess, based on thesr arguments, to amend his previews
positivns as ewbined #n THE Fair Usk PriviLeck 1N COPYmeHT Law, cited above i mote 3.
{He| confesses 0 mechanically reciting the adage “there ks mo fair wse of unpublished
works.” theseby fafling to adegquately take inte account the diffesent types of unpohlished
works and eses thereef . . . [as well a3 10) mechanically recifing that] “hann is presumed
when a prima facje case of infringemend has been made out® theredy imviting . . .
confusion between substantive law and remedy . . . .
Edivor’s Note, 38 J. CoPYRIGHT SOC'Y, note 3 LApr. 1982

a3 US.C. § 05150 (1082).
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This factor has further significance in its bearing on two other factors.
It plays a role in consideration of justification under the first factor
{the purpose and character of the secondary use); and it can assist in
the assessment of the likely impact on the market for the copyrighted
work under the fourth factor (the effect on the market).

As to the first factor, an important inquiry is whether the selection
and quantity of the material taken are reasonable in relation to the
purported justification. A solid transformative justification may exist
for taking a few sentences that would not, however, justify a taking
of larger quantities of material.

In its relation lo the market impact factor, the guslitative aspect
of the third test — “substantiality” — may be more important than
the quantitative. In the case of President Ford’s memoir, a taking of
no more than 400 words constituting “‘the heart of the book’’® caused
cancellation of the firsl serialization contract — a serious impairment
to the market for the book. As to the relationship of gwansity to the
market, presumptively, of course, the more taken the greater the likely
impact on the copyright holder’s market, and the more the factor
favors the copyright holdes. Too mechanical a rule, however, can be
dangerously misleading. One can imagine secondary works that quote
100% of the copyrighted work without affecting market potential.
Consider, for example, a lengthy critical study analyxing the structure,
symbolism and meaning, literary antecedents and influences of a single
sonnet. Fragments dispersed throughout the work of criticism may
well quote every word of the poem. Such quotation will not displace
the market for the poem itself. If there is stromg justification and no
adverse market impact, even so extensive a taking could be a fair

Too rigid a notion of permissible quantity, furthermore, can seri-
ously distort the inquisy for very short memos or communications. If
a communication is sufficiently brief, any quotation will necessarily
take most or all of it. Consider, for example, the extortion note
discussed above.® A journalist or historian may have good reason to
quote it in full, either for historical accuracy, to show the character
of the writer, or to suggest its effect on the recipient. The copyright
holder, in seeking to enjoin publication, will argue that the journalist
has taken not only the heart but the whole of the protected work.
There are three responses, which relate to the first, second, and fourth
factors. First, there may be a powerful justification for quotation of
the entirety of a short note. Second, because the note was written for
private motives and not for publication, quolation will not diminish

7 Harper & Row, Puhlisbers, Inc v. Nation Eoters., ¢71 U.S. s3¢, sbs (g8s) {quoting
Harpes & Row, Publishers, Inc. v. Nation Enters., 357 F. Supp. 1067, so72 S D N.Y. 1983)).
80 See supra 1€X\ acrompanying note 33
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the inducement to authors to create works for the public benefit.
Finally, because the note is most unlikely to be marketed as a work
of its author, there is no effect on its market. Courts must then
evaluale the significance of the amount and substantiality factor in
relation to the copyright objectives; they must consider the justification
for the secondary use and the realistic risk of ibjury to the entitlements
of authorship.

4. Faclor Four — Effect on the Mavrket. — The fourth factor
addresses “the effect of the use upon the potential market for the
copyrighted work.™! In the Nation, the Supreme Court designated
this “the single most important clement of fair use."® The Court's
recognition of the importance of this factor underlines, once again,
that the copyright is not a natural right inherent in authorship. If it
were, the impact on market values would be irrelevant; any umau-
thorized taking would be obnoxious. The utilitarian concept under-
lying the copyright promises authors the opportunity to realize rewards
in order to encourage them to create. A secondary use that interferes
excessively with an author’s incentives subverts the aims of copyright.
Hence the importance of the market factor.®3

Although the market factor is significant, the Supreme Court has
somewhat overstated #s importance. When the secondary use does
substantially interfere with the market for the copyrighted work, as
was the case in ANalion, this factor powerfully opposes a finding of
fair use. But the inverse does not follow. The fact that the secondary
use does not harm the market for the original gives no assurance that
the secondary use is justified. 3 Thus, notwithstanding the importance
of the market factor, especially when the market is impaired by the
secondary use, it should not overshadow the requirement of justifi-
cation under the first factor, without which there can be no fair use.

How much market impairment must there be to turn the fourth
factor against the secondary user? By definilion every fair use in-
volves some loss of royalty revenue because the secondary user bas
oot paid royalties.’® Therefore, if an insubstantial loss of revenue

3y U.S.C. § rayig) (1982).

 Nation. q70 U.S. a1 568,

& This reasoning assumes that the authos cizaird 1be copyrighted maties with the bope of
genecating rewards. It has no bearing oo materials written for personal reasons, independent
of the hope of cemmanding a market

% An umjustibed taking that ev:hances the market for the copyrighted work is easy Lo imagine
i, for example, a Kim disector takss an wnkmown copyrighted tune for the soore of & movie
that becomes a hiz, the composer may reallee a windfal) from the altermarket for his compoesition.
Naentibeless, if the taking is unputied under the hrsl factor. it shoukl be considered an
Infringement. regardless of the abwence of market impairment

Because the fourth factor foru-cs on the “potearinl™ macket. see Nation, 471 U.S. at 69
temphasis in originall. perhaps such a caw should be ronsdered an impairment, despite the
bonann.‘lbt wking of the tune for the movie florecloses its cligibility for ue in another lm.

* [t does not nexessarily follrw that 1he lair use doclsine diminishes the revenaes of copyright

)

-~
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turned the fourth factor in favor of tke copyright holder, this factor
would never weigh in favor of the secondary user.3 And if we then
gave serious deference to the proposition that it is “undoubtedly the
single most important element of fair use,”? fair use would become
defanct. The market impairment should not turn the fourth (actor
unless it is reasonably substantial 28 When the injury to the copyright
holder’s potential market would substantially impair the incertive to
create works for publication, the objectives of the copyright law re-
quire that this factor weigh heavily against the secondary user.

Not every type of market impairment opposes fair use. An adverse
criticism impairs a book’s market. A biography may impair the mar-
ket for books by the subject if it exposes him as a fraud, or satisfies
the public’s interest in that person. Such market impairments are not
relevant to the fair use determination. The fourth faclor disfavors a
finding of fair use only when the market is impaired because the
quoted material serves the consumer as a substitute,’® or, in Story’s
words “supersedels] the use of the original. "® Onlytothatextentm
the purposes of copyright implicated.

B. Are There Additional Factors?

1. False Factors. — The language of the Act suggests that there
may be additional unnamed factors bearing on the guestion of fair
use.”! The more I have studied the question, the more I have come
to conclude that the pertinent factors are those named in the statute.
Additional considerations that I and others have looked to are false
factors that divert the inquiry from the goals of copyright. They may
have bearing on the appropriate remedy, or on the availability of

bolders. If a royalty obligation attached te every secondary use, many weuld simply forgo wse
of the primary material in faver of free substitutes.

8 Cf Fishes, supre note 31, at 1671-71

% Kation, 471 U.S. at 566.

8 Although the Safinger opinion arkwowlcdped that the Giogaphy “would not dispiace the
market for the letters.” i counted this éactor in the plaintiff s favor becanse “some impairment
of the market seemied) likely.” Salinger v. Randon House, Inc., 811 F.2d go, 99 (24 Cir),
cert. demied, 484 U.S. 890 (1087). This petentis! impairment, furthermare, resulted not from
the capying of Salinger's words bul frem the readers’ mistaken beticf, based on the biographers
use of phrases such a3 “he wiote." “said Salinger.” and “Salinger declares,” that they had read
Safinger's werds. Sev id The New Ese opinion alvo awarded this [actor to the plaintiff oo a
speculative assessment of slight market impairment. See Aew Evs, 8y3 F.2d at s85. [ believe
the critcrion requites & more substantial injury. See Fisher, supra note 31, &t 1671-72.

8% Sc¢ Salingev, 650 F. Supp. st 428.

% Folsom v. Marsh, 9 F. Cas. 342, 345 {C.C.D. Mass 1841) (No. 49011

* The statule states that “the fartors 1o he cousidered <hall inclode” the four bartors. See
17 USC. § 105 (1982). “The terms ‘including’ and 'such as” ace illusirative and not limitatve *
id. 8o
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another cause of action to vindicate a wrong, but not on the fair use
defense.

(a) Good Faith. — In all areas of law, judges are tempted to rely
on findings of good or bad faith o justify a decision. Such reasoning
permits us to avoid rewarding merally questionable conduct. It aug-
ments our discretionary power. It provides us with an escape from
confronting questions that are difficult to understand. The temptation
has been particularly strong in dealing with the difficult issue of faiz

use.’2 This practice s, however, misguided. | produces anomalies
thatconﬂntmthtbemakdcopyn;htmdaddstotheconfwon
surrounding the doctrine.

Copyright seeks to maximire the creation and publication of so-
cially useful material. Copyright is not a privilege reserved for the

well-behaved. Copyright protection is notl withheld from authors who
hie, cheat, or steal to obtain their information. If they have stolen
information, uwymybeplmtedormedmily but this has no
bearing on the applicability of the copyright Copyright is not a
reward for goodness but & protection for the profits of activity that is
oseful) to the public education.

The same considerations govern fair use. The inquiry should focus
oot on the morality of the secondary user, but on whether her creation
claiming the benefits of the doctrine is of the type that should receive
those benefits. This decision is governed by the factors reviewed
above — with a primary focus on whether the secondary use is
productive and transformative and whether it causes excessive injury
to the market for the original. No justification exists for adding a
morality test. This is of course not an argament in favor of immo-
rality. It favors only proper recognition of the scope and goals of a
body of law.

A secondary user, like an original author, may be hable to criminal
prosecution, or to suil in tont, if she has stolen information or has
committed fraud. Furthermore, if she has infringed upon a copyright,
morally reprehensible conduct may influence the remedy, including
the avallability of both an injunction and additional damages for
willfulness 93

This false morality factor derives from two misunderstandings of
early precedent. The first results from the use of words like “piracy”
and the Latin phrace “animus furandi” in carly decisions. In rejecting
the defeonse of fair use, courts sometimes characterized the offending
secondary work as having been written enimo furaxdi (with inteation
of stealing). Although this characterization seemed to imply that fair

9 See Time Inc. v. Bernard!Gels Assocs., 293 F. Sapp. t30, 146 (S.D.N.Y. 1oty W.
PaTRY, supro note 3. at 120

* See 17 U.S C. § s04(c)X2) 11482) (previding for additional damagrs if a willful infririgement
& found).
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use requires honest intentions, the courts reasoned in the opposite
direction. The decisions did not explore the mental state of the sec-
ondary user to determine whether fair use was shown. They examined
the secondary text to determine whether it made a productive trans-
formative use or merely restated the original. M they found no pro-
ductive use justifying the taking, judges adorned the conclusion of
infringement with words like piracy or enimus furandi.%* The mo-
rality of the secondary user’s conduct played no role in the decision.
The irrelevance of the morality of the secondary user’s condict was
underlined in decisions like Folsom v. Marsk.% There Justice Story
emphasized not only the good faith and “meritorious labors” of the
defendants, but also the usefylness of their work. Finding no “bona
fide abridgement™¥® (what 1 have described as a ransformative use),
Justice Story nonethetess concluded with “regret” that good faith could
not save the secondary work from being *deemed in law a piracy.”?

A second misleading assumption is that fair use is a creature of
equity.?8 From (his assumption it would follow that unclean hands
and all other equitable considerations are pertinent. Historically this
notion is incorrect. Litigation under the Statute of Anne began in the
law courts.®® Although plaintiffs who sought injunctions could sue,
and did, in the courts of equity,'%? which exercised parallel jurisdic-
tion, the fair use doctrine did not arise out of equitable considerations.
Fair use was a judge-made utilitarian limit on a statutory right. It
balances the social benefit of a transformative secondary use against
injury to the incentives of authorship.

The templation to determine fair use by reference to morality also
can lead to examination of the conduct and intentions of the plaintiff

% S¢e, e.g., Cary v. Keanley, 170 Eng. Rep. 619, ¢ Esp. 163 (1802); Janoid v. Houlstem,
b9 Eng. Rep. 1294, 1298, 3 K. & J. 708, 716-15 (1857) se¢ also Marcus v. Rowiey, 695 F.2d
1171, 0835 foth Cir. 1983} ("[Fleir use presupposes that the defendant has acted faitly and in
poed faith . . . .%); Iowa State Univ. Research Found , Inc. v. American Broadcasung Co., 821
F.2d 7. 63 (2d Cir. 1980) {noting the refevance of conduct to fuir use).

"9 F. Cas 342 (C.C.D Mass. 1841} (No. 4901).

4. st 349 :

2 1d. =1 345; sec also Wihtod v. Crow. 309 F.2d 757, 780 (8th Cir. 1983) tsteting that » lack
of intent 10 infringe does not entitle a deferdant to the protections of the fair wse doctrine);
Reed . Hnlliday, 19 F. 325, 327 ¢C.C W D. Pa. 188¢) (“Intention . . . is . . . of po mommem i
infringement otherwise appears.”); Scoft v. Stanford. 3 L.R.-Eq. 318, 723 (186) (hokiing that
the hopest intentions of a defendant ase immaterial if the sesulting work infringes plaintil's
copyright).

% See, c.5.. Sony Corp. of Am. v. Universal Clty Studios, Inc. ¢6g U.S. 417, 448 (1984)
tapphing an “equitable rule of reasan’); see also S. REP. NO. q7), 94th Cong., 1%t Sess. 62
$1975) *[Shnce the doctrine is an equitable rule of reascr, no . . . applicable definition is possible
... ."k HLR. Rer. NO. 1476, qath Cong., 3d Sess. 65 (1976).

W See W. PaTRY, tuprg note 3, st 3-§.

Y0 See, e.g, Dodskey v. Kimmersley, 17 Eng. Rep. 170 (1761) (seeking an injuncticn tn
prevent further publicatien of a noved abstract).

ST
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copyright holder in bringing the suit. The secondary user may contend
that the copyright holder s disingenvously invoking copyright reme-
dies as a device to suppress criticism or protect secrecy.!®' Such
considerations are also false jeads. ..

Like a proprietor of land or an owner of contract rights, the
copyright owner may sue to protect what he owns, regardless of his
motivation. His rights, bowever, extend only to the limits of the
copyright. As fair use is not an infringement, be bas no power over
it. Whether the secondary use s within the protection of the doctrine
depends on factors pertinent lo the objectives of the copyright law
and not on tbe morality or motives of either the secondary user or
the copyright-owning plaintifi.

(b) Antistic Imtegrity. — There are many who deplore our law’s
failure to protect artistic integrity. French law enforces the concept
of the droit morgl d’artiste, which covers among other things a right
of paternity (the right to be acknowledged as author of the work), the
right to preserve a work from mautilation or change, the right to
withdraw or modify a work already made public, and the right to
determine whether or not a work shall be published.10?

Those who would adopt similar rules in United States law seek a
place for them in the copyright law, which is anderstandable in view
of the absence of other niches. I do not oppose our adoption of such
rights for artists. 1 do, however, oppose converting our copyright law,
by a wave of a judicial magic wand, into an American droit meoral.
To do so would generate much unintended mischief. Our copyright
law has developed over hundreds of years for a very different purpose
and with rules and consequences that are incompatible with the droit
moral.

As the copyright privilege belongs not only to Emest Hemingway
but to anyone who has drafited an interoffice memo or dunning letter
or designed a computer ptogram, it would be preposterous to permit
all of them to claim, as an incident to copyright, the right to public
acknowledgement of authorship, the right to prevent publication, the
right to modify a published work, and to prevent others from altering
their work of art. If we wish to create such rights for the protection
of artists, we should draft them carefully as a separate body of law,
and appropriately define what is an artist and what is a work of

W1 Ser, 2.g., Rosement Entery.. buc. v. Random Hewse, Inc., 368 F.2d 30;. g1 (24 Cir.
1966) (Lumbard. C J.. concurring). cewt. dexied, 385 U.S. 1009 (1gh7k New Era Publications
Im1 v. Henry Holt & Co.. 695 F Supp. 1393, 1526 (S.D.N.Y. 1988). ¢ ox other grounds,
873 F ad 576 (2d Cir. 1¢8¢)

19! See NDaSilve, Dvoit Meral and the Amorsl Copwight, 28 BorL. Corvricut Soc'y 1. 3-
4 119300, See genevally Gimsburg. Frvach Copwight Lax: A Compavalive OQwenview, 36 §.
CorvaicHT SOC'Y 169 (1989). ‘
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art.'®  Those difficult definitions should he far narrower than the’

range of copyright protection. We ought not simply distort copyright
o convey such absolutes.

(c) Privacy. — The occasional attempt to read protection of pri-
vacy into the copyright is also mistaken 19¢ This trend derives pri-
marily from an aberrational British case of the mid-nineteenth century
in which there had been no replication of copyrighted material.

Queen Victoria and Prince Albert had made etchings which were
exhibited privately to friends. The defendant Strange, a publisher,
obtained copies surreptitiously. Strange wrote descriptions of the etch-
ings and sought to publish his descriptions. Prince Albert brought
suit to enjoin this intolerable intrusion. The Lord Chancellor, ex-
pressing concern for the privacy of the royal family and disapproval
of the surreptitious manner by which the defeadant had obtained
copies of the etchings, affirmed the grant of an injunction. !9

Prince Albert’s case is noteworthy as the seed from which grew
the American right of privacy, after fertilization by Brandeis and
Warren.'%6 But it should not be considered a meaningful precedent
for our copyright law. The decision reflects circumstances that distin-
guish British law from ours — particularly the absence from British
- law of two of our doctrines. First, although British society placed a
higher value on privacy than we do, English law did not have a right
of privacy. 197 In this country, a right to privacy has explicitly devel-
oped to shield private facts from intrusion by publication.1®® Second,

103 See Berne Convention Implementarion Act of 1988, Pub. L. No. 100-563, 303 Stat. 3833
{to be codificd in scattered sections of 37 U.S.C.). )

04 See, £.g., Newman, Copyright Low ond ike Protection of Privacy, 13 CoLvm.-VLA J.L.
& ARTS 459 (1988).

'3 Ser Prince Albert v. Strange, 41 Eng. Rep. 1171, 1071-72, 317829, 1180, 2 Mac. & G.
35, 35-27, 40, 4445, 48 (13491, of°¢ 64 Eng. Rep. 193, s DeG. & Sen. 652 (1849).

V9% See Warren & Brandeis, Tae Right to Privecy, 4 Haxv. L. Ruv. 193 (18g0).

17 See generolly Reroxy oF THE CoumrTiex o Pravacy, Command Pagers s, No. 5012,

st g-12, 201-0) (1972) (recommending agminst the creation of a statetery gemeral right of )

privacy). .

180 The RESTATEMENT (SECOND} oF Tomts § 652A (1977) formulates a cause of action Tor
invasion of privacy. which may arise from unwarranted publication of private facts. Numerows
siates recognize such & privacy action. Relief is typically avuilable if the publicized mmtter
would be highly offensive to & reasonsbir person snd ¥ no strong public interest eaists in the
discloswre of the facts. Ses, ¢.g., Reed v. Real Detective Publishing Ce., 63 Ariz. 294, 3003,
162 P.2d 933, 138 (1945);, Goodrich v. Waterbury Republican-Am., Inc., 188 Conn. 307, 138,
448 A 2d 1317, 1329 {198:) Florida Pubtishing Co. v. Fletches, 340 So. 2d 914, 919 a. 1078
(Sundbery, ].. dissenting) (discussing the absence of an invasion of privacy action when pub-
lishing matters of legitimate public interest), cerd. demded, 431 U.S. 930 {1977k Midwest Gluss
Co. v. Stanford Dev Co., 34 1D. App. 3 130, 133, 339 N.E.ad 234, 277 (1975 Besumont v.
Brown, g01 Mich. Bo, ¢6, 237 N.W.2d 522, 527 (1977) (discussing invasion ¢f privacy based en
publis disclosure of embarrassing private factsk Deator v. Delta Democrat Publishing Co., 336
So. 2d 471 (Misa. 1976) (hulding that plaintiff alieged facts sufficient to establish an invasion of
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British law did not inclode 2 strong commilment to the prolection of
free speech.19° American law, in coatrast, maintains a powesful con-
stitutional policy that sharply disfavors muwzzting speech.

Semmdumﬂuuwilminpautmmpyndnb'tohe
twisted into the service of privacy interests. First} it will destroy the
delicate balance of interests achieved under our privacy law. For
example, the judgment that, in the public interest, the privacy right
should terminate at death would be overcome by the additionaal fifty
years tacked onto copyright protection. Such a change would destroy
the policy judgment developed under privacy law denying its benefits
to persons who have successfully soeght public attention. In additiom,
as a result of the preemption provisions of the federal copyright stat-
ute, ' construing the copyright law to encompass privacy might nul-
lify state privacy laws.

Moreover, the copyright law is grotesquely inappropriate to protect
privacy and obviously was not fashioned to do so. Copyright protects
only the expression, not the facts revealed, and thus faifs to protect
the privacy interest involved.!!! Because the copyright generally can-
not be enforced without a public Gling in the Library of Congress,
the very act required to preserve privacy would ensure its violation.
Finally, incorporating privacy concerns into copyright would burden
us with a bewilderingly schizophrenic body of law that would simul-
taneously seek 10 reveal and to conceal. Privacy and concealment are
antithetical to the utilitarian goals of copyright. >

C. Injunction

Oneofﬁremmtmfoﬂumuten&nchsmthelawmrmndm
fmnseuﬂ)emdonthgtnjccmnda&nmd_efmsemmly

privacy claim) Sofks v. Thel, 63 S.W.2d g0z, 550 (Mo- 1933); Commerwealth v. Hayes, 439
Pa. 479, 437-33, 414 A.d 318, 324-33. Lo, demied, 493 U.S. 992 gloy Industrial Feund
of the South v. Texas Indus. Accidest Bd., 340 S.W._»d €63, 683 (Tex. 3976) (discunsing Presser’s
calegorzation of as isvasion of privacy action inte feur distinet worta), (e denied, 39 U.S.
31 (1577 sov elte RESTATEMENT (SECOND) OF TouTs § 652E (1977} (diasrussing “falsa Gght”
iovasion of privacy). Some comspentaters have argwed for change im the doctrine. Sex, £.g.,
Zimmerman, Requwicm for 8 Heavyweight: A Ferewell v Weorven gad Bresdeis' Privecy Tovt,
68 CoamzrL L. Ruv. 191 (1983) (wpming fox a shift in focws sway frem the amount of publicity
given 0 private inforraation).

% (7. E. BasgnpT, FRXED0M OF SMICK 304-07 (1985) (asguing that Rritish lrw decs net
mmdwh-w-mcmhﬂmm&m
daﬁuwﬁcm'hmu.twhtrwm&*
British Keed & Bill of Rights?, ¢9 U. Prrr. L. REV. 177, 811-35 (3 048) (discussing the Spycatcher
inciden! as having provoked (he adeption of a il of rights 10 protect free speech mere
adequately). !

110 See 17 U.S.C. ¢ 301 (1983).

10 See id. luo:(b]mduﬂnpu&!b-.hb&mh: . Natiss Enters., 471 U.S.
£33, $47 teg8s).
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implicates the grant of an injunction. Many commentators have dis-
paraged the overly automatic tendency of courts to grant injunctive
relief.1'? The copyright statute and its predecessors express no pref-
erence for injunctive relief. The 1976 Act states only that a court
“may . . . grant temporary and final injunctions on such terms as it
may deem reasonable (0 prevent or restrain infringement of a copy-
right."'3 Moreover, the tendency toward the automatic injunction
can harm the interests of plaintiff copyright owners, as well as the
interests of the public and the secondary user. Courts may instinc-
tively shy away from a justified finding of infringement if they perceive
ap unjustified injunction as the inevitable consequence.!*

4

1 Benjamin Kaplan chided courts for “sometimes forgietting) that an injunction does not
g0 of course; the interest in dissemination of a work may justify s confinement of the remedy
to a money.recovery.” B. Karian, supra note 68, st v). Professor Nimmer, noting judicial
autborily requiring an injunction, cactions that “where great public injury would be worked by
an injunction, (he courts might follow cases in other areas of property law, and award damages
or 3 continuing royalty instead of an injunction i sach special circurosiances.® 3 M. Nianexm,
Tur CorymicHT Law | 14 of{BL at 14-56 (1980). The remaedia) standard suggestnd by the
Reststement (Scecond) of Torts wonld allow courts o award 3 plaintifi damages when counter-
vailing interesta, including free speech, disfavor an injonction. Ses RESTATEMENT (SEOOWD)
or Towrs § 9g1 comment a (1979}, id. § 942 comment ¢; srw absy Abramns, First Amendment
and Copyright. 35 J. CorveacHr Soc'y 1, 3, 12 (1987) {urging that Arst amendment valuss
shoald be viewed as a basis for making copyright law more responsive to the shared valoes of
the mation); Goldstein, Copyright omd the First Amendment, 30 CoLumM. L. Rev. 933, 1030
(1970} (arguing that one way ta accommodate copyright property with the public tterest in
access is bo prefer an awanrd of damages (o an injunctive remedy); Wishingrad, Firit Amendmens
“Fair {!s¢,” N.Y.L.J., May 22, 1939, a2 2, cols. 3-3 {arguing that courts should select sther
remedies to avoid infringing the Grst amendment.

113 43 US.C. § sor(a) (1983} .

U4 An example of such confusion, I confess, may be my own opinion in Solisger. With
hindsight, 1 suspect my bebefl that the book should not be enjoined made we too disposed to
firdd fair use where some of the quotations had Jittle fair use justibcation.

| believe Professor Weinreb's analysis could similasty deprive capyright owners of their awful
enttlements. Prefessor Weinred argues thal fair use should not be understood as a pmt of
copyTight law, designed exclusively 1o help achieve its objectives, but as a limitation on copyright
based aho on other sacial policies incloding fairness. It iz incorrect, he argues. to cestrict fair
uses to those (hat make creative use of the capyrighted materizl. In sotne cases, concerns for
the public interest will demand that the secondary user's presentation be ewempt from the
copyright owner’s sights, notwithstanding unprodurtive copying. As an example he cites the
fnding of faiv use involving an unauthorised publication of a ropy of a spectator’s Rlm of
President Kennedy’s assastination. See Wreinreb, supra note 67, at 1143 iciting Time Inc. v,
Bernard Geis Assors., 293 F. Supp. 130 5. D N.Y. 19680

Let us explore Professor Weinseb's example Assume as our plaintiff a gifted pews photog-
rapher who, through a combination of diligence. preparedness, rapidity, imagination, instinct,
skill, sense of comporition, and other undefinable artistic gifts, manages again and again to take
captivating phatographs of cafaclysmic ar historic occurrences. Accordiag to Professor Weinreb's
amalysis, the more successful be is in the practice of his creative an, the bess copyright protection
he has. When there is a sufficiently great public interest in seeing his documentary recordings,
be loses his right to seceive compensation for them. In the public interest, the newspapen.
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Legal rhetoric has dulled thought on the injunction remedy. It is
a venerable maxim that irreparable injury is "presumed”™ in a case of
copyright infringement.''S [njunction thas follows as a matler of
course upon a finding of infringement. In the vast majority of cases,
this remedy s justified because most infringements are simple piracy.
Successful fabric designs, fashion accessories, toys, and videos in-
stantly spawn parasitic industries selling cheap copies. These infring-
ers incur no development cost, no advertising expense, and little risk.
They free-ride on the copyright owner’s publicity, undercut the mar-
ket, and deprive the copyright owner of the rewards of his creation.
Allowing this practice to flourish destroys the incentive to create and
thus deprives the public of the benefits copyright was designed to
secure. It is easy to justify emjoining such activity. In fact, the
presumption of irreparable harm is probably unnecessary. It merely
simplifies and reduces the cost of proving what could be shown with-
out a presumption.

Such cases are worlds apart from many of those raising reasonable
contentions of fair use. Historians, biographers, critics, scholars, and
journalists regularly quote from copyrighted matter to make points
essential to their instructive undertakings. Whether their takings will
pass the fair use test is difficult to predict. It depends on widely
varying perceptions held by different judges. Yet there may be a
strong public interest in the publication of the secondary work. And
the copyright owner's interest may be adequately protected by an
award of damages for whatever infringement is found.

In such cases, should we indulge a presumption of irreparable
harm and grant injunclions as a matter of course? According to the
Salinger opinion, “if [a biographer] copics more than minimal amounts
of (unpublished) expressive content, he deserves to be enjoined

. "6 Judge Miner’s majority opinion in New Ers extended this

news magazines, and television networks may simply take and republish his phetographs without
payment. That is fair use.

{ think Professor Weinred's example proves the coorary of his point. He confuses the @
suthor’s copyright with the questions of remedy It makes no sense that an “authar,” whose art
aod livelihood arc to make scws photagraphs that the public will desperately need to see, loses
his gt to compensation fos his labars because he smcreeds in bis endeavors. On the other
hand, the public interest disiavers an imjunction barring the dissemrination of such a work. The
conflict is not difbicult o reconcile. The Laking of the author's phatograpbs for publc display
is net fair use; the copyright hulder may swe for compensation for the wnauthorired republiration
of bis work. The public interest may nevertheless override the rght be otherwise would have
had to bar distribution. He will be denied an mjunction. bt will recexer damapes. Both the
copyright law and (he public ssterest will thas be vindicated. .

US See LATMANS THE COMYRICHT Law, suprg aete b, at 278 & n.106.

818 Safinger v Rancom House. Inc.. 811 F..d go, ob (3d Cir), cert. deaied, 4% U.S. Bgo
11987)
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proposition, expressly rejecting the idea that the public interest in
publication of an informative biography could outweigh the copyright -
owner’s preference for an injunction.!!” Upon application for rehear-
ing en banc, Judge Newman, author of the Salinger opinion but not
2 part of the New Erg panel, writing in favor of rehearing of New
Era, retracted Salinger’s seminal assertion. Judge Newman explained
that his phrase “deserves to be enjoined™ had meant nothing more
than “deserves to be found liable for infringement.”'® He pointed
out that in Salinger there had been no dispute over the appropriateness
of injunctive relief. Because at the time of the lawsuit the book was
in prepublication copy, the infringing passages could be easily excised
or altered without destroying the book. Thus there was no good
reason to deny the injunction. Judge Newman's New Ers opinion
goes on to argue convincingly that the public interest is always rele-
vant to the decision whether to grant an injunction. 39

The customary bias in favor of the injunctive remedy in conven-
tional cases of copyright infringement has no proper application to the
type of case here discussed. When a court rejects a fair use defense,
it should deal with the issue of the appropriale remedy on its merits. 120
The court should grant or deny the injunction for ressons, and not
simply as a mechanical reflex to a finding of infringement. Plaintiffs
should be required 10 demonstrate irreparable harm and inadequacy
of compensation in damages.’2! As Chief Judge Oakes noted in his
separate opinion in Xew Era, “Enjoining publication of a book is nat

t1?7 See New Era Publications Im1 v Henry Holt & Co., 873 F.2d 536, s84 (2d Cir. sg8g).

118 New Era Publicstions Il v. Heney Holt & Co., 884 F.2d 659, 663 n.» (ad Cir. 19Bg)
{Newman. J., dissenting) ladvocating rebearing eo banc).

119 Sps id. wt 664. In his new article, Judge Newman emphasizes the Smportance of the
public interest ip determining the availability of an injunction. See Newman, supre note 53,

%9 See supra note 57.

11! The appropriate measure of damages will raise questions because of the vagueness of the
statutory standard. 1; U.S C. # 504(b) grants the copyvight owner his “actual damages suffered

. and any profits of the infringer that are attribatable to the infringement.” Jd. He is
permited, hawever. w0 elect instead "stazutory damages™ of $500 to $30.000 per work inf-inged.
I tbe infringement was “commatted wilifully,” this statutory award may be increased to $100,000.
It may be redured 1o S$200 if infringers in cevtain narrow categosies believed op reasonable
grounds thal fais use had been made. See 17 U'S.C.A. § 504te) (West Supp. 1989). A count
has wide dicretion in setling the award.

It is altogeiher proper for routts to distinguish in fixing damages Letween bad {aith appro-
priation snd a good (aith muscalculatiun of the permissible scope of fair use. Unquestionably in
some ciscumstances damages should be sel Lo punish and detet. ln othes instances, no gunitive

. content would be appropriate. fairness would rather suggest reasonable compensation for the
use of liverary property — a kind of compubery license.

Where a court has found infringemem but depied an injunction, a defendant may limit the
risk of catastrophir liability for further distribution of the infringing work by counterclaiming
for a declaratony jurdgment fxirg the measure of damages.
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to be done lightly. . . . [Thhe grant or denial of an injunction remains
an open question, to be determined by carefully balancing the appro-
priate factors.™'?? _

As with other issues arising in connection with a fair use defense,
analysis of this issue should reflect the underlying goals of the copy-
right law to stimulate the creation and publication of edifying matter.
In considering whether the plaintiff would suffer irreparable harm,
the court should focus on harm to the plaintiff’s interest as copyright
owner. A public igure may suffer irreparable injury to his reputation
if publication of extracts from his private papers reveals him to be
dishonest, cruel, or greedy. An individual suffers irreparable harm
by the revelation of facts he would prefer to keep secret. But those
are not the types of harms against which the copyright law protects;
despite irreparability, they should not justify an injunction based on
copyright infringement. Only injuries to the interest in authorship are
the copyright’s legitimate concern.

Critics of these views express concern that abstacles to injunctive
relief may undermine the incentives of authorship for which copyright
law was created. If the grant or denial of injunction is informed by
the concerns of copyright law, such a worry will prove groundless. If
the infringement is of a type likely to diminish creative incentives,
the court should faver an injunction. In a case like the Nation, where
the infringement deprives the author of significant monetary and non-
monetary rewards of authorship, and where, as the Supreme Court
found, such infringement diminishes the incentive to public figures to
write valuable memoirs, an injunction would be justified. If, on the
other hand, the original document had been created for purely private
purposes and not as a work of authorship for the public benefit, denial
of an injunction would not adversely affect creative incentives. For
reasons similar to those discussed under the second factor, courts
should more readily grant an injunction where the original is a work
of authorship created with a view to publication {or is on its way to
publication) than in the case of private communicative documents
created for reasons that are not the concerns of copyright law, 12}

"1 New Eve, 873 F.2d ot 596 {Oakes, C.)., concurring).

') Furthermore, although the change of approsch io remedy suggested bere may sound
sobstantial, I believe based on my experience adjudicating copyright cases in federal count that
it would have no significamt statistical effect on the gvant of ipjunctions. Of the 150-200
ospyright cases that have coxie before me (by random distributian) in 12 yexss on the beoch,
the vast majority involved unmisakable copying without clzim of fair use and resulted in
injunctions; additional cases presented disputes over performance of the (werms of licensing
agreements; a few invohved overambitious clairs, where the similatity was attributable to
coincidence or to the fact that both the plaintff and defendant were copying the samit conven-
tional madel; in some, the similarity related (o unprotected elements sach as facts, styles, or
deas. None of thase cases are affected by the suggested approach (o injunctions. Fewer tham
en have mvo! " fair use. Hall of these weve in the nres of advertisiag,
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In my argument against automatically granting injunctive relief, 1
have deliberately refrained from invoking the support of the first
amendment’s opposition to prior restraints. I have excluded such
arguments not because they are irrelevant but because they are un-
necessary and risk importing confusion. Although copyright often
results in suppression of speech, its underlying objectives parallel those
of the first amendment. “{The Framers intended copyright . . . to
be the engine of ftee expression.”'?* It “is intended to increase and
not to impede the harvest of knowledge”;!#3 “[tjo promote the Progress
 of Sclence and the useful Arts™;126 to encourage “Learned (writers] to
compose and write useful Books.”™?? It was never intended to sérve
the goals of secrecy and concealment. Thus, the copyright [aw on its
own terms, and not merely in deference to the first amendment,
demands caution in awarding oppressive injunctions.

1. CONCLUSION

A question to consider in conclusion is whether imprecision — the
absence of a clear standard — in the fair use doctrine is a strength
or a weakness. The case that it is a weakness is easy to make.
Writers, publishers, and other would-be fair-users lack a reliable guide
on how to govern their conduct. The contrary argument is more
abstract. Perhaps the abundance of disagreement reflects the difficulty
of the problem. As Justice Story wrote in 1341, it is not easy “to lay
down any general principles applicable to all cases.”28 A definite
standard wonld champion predictability at the expense of justification
and would stifle intellectual activity to the detriment of the copyright
objectives. We should not adopt a bright-line standard unless it were
a goed one — and we do not have a good one.

We can nonetheless gain a better understanding of fair use and
greater consistency and predictability of court decisions by disciplined
focus on the utilitarian, public-enriching objectives of copyright —
and by resisting the impulse to import extraneous policies. Fair use
is not a grudgingly tolerated exception to the copyright owner’s rights
of private property, but a fundamental policy of the copyright law.

air use was rejected and an injunction appropriately granted. Only in theee or four cases, or
approzimately two percent, could differing views conceivabhy have affecied the suandard. 1 can
think of only ont where my grant of dental of an injunction would turm op whether the
traditional or the suggested approech were followed. If my experience is representative, ths
approach to the injunction remedy would not undermine the imoentives that the copyright secks
o foster.

12¢ Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539, <8 (1985).

323 14 at s4%.

1206 US. Const. ant I, § 8, ¢l 8

127 Act for the Encouragement of Learning, 1709, B Anne, cb. 19.

438 Foloom v. Marsh, ¢ F. Cas. 142, 344 (C.C.D. Mass. 1841) (No. g901).
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The stimulation of creative thought and authorship for the benefit of
society depends assuredly on the protection of the author’s monopoly.
But it depends equally on the recognition that the monopoly must
have limits. Those hmits include the public dedication of facts (not-
withstanding the author’s efforts in uncovering them), the public ded-
ication of ideas (notwithstanding the author’s creation); and the public
dedication of the right to make {air use of material covered by the
copyright.
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June 6, 1991

The Honorable William J. Hughes, Chair

Subcommittee on Intellectual Property and Judicia) Administration
. House Judiciary Committee

United States House of Representatives

Cannon Building, Room 341

Washington, DC 20515

Dear Mr. Hughes:

H.R. 2372 was introduced on May 16, 1991, B8111s have been
introduced -on fair use of unpublished materials in past Congresses.
The American Association of Law Libraries has followed such
legislation closely in the past and has expressed its opinions on
prior bills through testimony. A copy of our prior testimony is
attached. We believe that our opinions and reasons are as ap-
plicable to the current bill as they were to similar bills
referenced in our attachment. We are very supportive of the
legislation, and we urge the Committee to act favorably on

H.R. 2372.
Sincerely,
Q//Mfz a. %a"w
Penny A. Hatelton
President, American Association
of Law Libraries
Enclosure

cc: Sally Wiant
Sally Holterhoff
Kathleen Vanden Heuvel
Robert Oakley
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WRITTEN STATEMENT ON BEHALF OF THE
AMERICAN ASSOCIATION OF LAW LIBRARIES
Before the SUBCOMMITTEE ON PATENTS, COPYRIGHTS, & TRADEMARKS OF THE
SENATE COMMITTEE ON THE JUDICIARY
and the
Cbcommittee on Courts, Intellectual Property
and the Administration of Justice of the
House Committee of the Judiciary
on
H.R. 4263 and S. 2370
101st Congress, 2nd Session

Wednesday, July 11, 1990
INTRODUCTION

The American Association of Law Libraries (AALL) is a national
organization of more than 4,700 professionals who are committed to
developing and increasing the usefulness of law libraries and the
cultivation of the science of law librarianship. In the
Association's legislative policy adopted in 1990, the Association
states its belief "that an equitable balance between the rights of
users of information and the rights of copyright holders is
essential to the free flow of information. The Association urges
that all proposed revisions, guidelines, procedures, or
interpretations relating to the Copyright Law maintain this balance
by interposing a minimum of obstacles to the free and open
distribution of ideas in all media and formats." AALL is
interested in H.R. 4263 and S.2370 because many of our libraries,
particularly those in the academic sector, are repositories for
unpublished .works, including manuscripts, letters, and other
papers. The purpose of these bills is to apply fair use equally to
published and unpublished works. Like published materials, the
value of these materials in our 1libraries would decline if
researchers did not have the right to copy from these works in
situations covered by section 107 of the Copyright Law.
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HISTORICAL FAIR USE

The main thrust of Article 1, Section 8;-i§ to advance public
welfare by encouraging the expression and dissemination of creative
ideas.

Subject to certain exceptions, copyright legislation gives
exclusive rights to the copyright owner. The guoting of reasonable
excerpts has long been considered fair use, a judicially created
exception to the exclusive rights held by a copyright owner. The
rationale for the doctrine and the criteria for its application are
discernable crom case law. These judicial decisions determine the
balance between the public’s right of access and the creator's
right to benefit from his or her creation.

The 1909 Act was silent on the question of fair use. Until
the 1976 Act, there had been no statutory provision dealing with
the issue. Under the 1909 Act, unpublished works were protected
under the common law of the individual states and authors had
property rights in their works. Until general publication of the
work, the author had the exclusive right to copy or to authorize
copying. Upon publication, copyright protection continued only if
the work contained a notice of copyright and was registered with
the United States Copyright Office. Reproduction of limited
sections of published materials under copyright was subject to the
fair use doctrine and other statutory and common law exceptions to
the author's exclusive right to copy.

All this has changed with the enactment of the 1976/ Act. Now
copyright protection is attached the minute the independent work is
fixed in any tangible medium of expression. Both published and
unpublished works are protected once expressed 'in a tangible form.
Unpublished works created before January 1, 1978 are now protected
from unauthorized use until 50 years after the death of the author
or at least until December 31, 2002. Congress made a conscious
decision to include unpublished works in the 1976 Act. Congress
also made a conscious decision to include two important exceptions
in the 1976 Act to insure the public's right of access to the wide
variety of works nhow covered by the copyright law: fair use and
reproduction by libraries and archives. The fair use exception of
the 1976 Act incorporates the judicially created doctrine of fair
use ~ the guotation or paraphrase without the specific permission
of limited sections of the document for purposes such as teaching,
news reporting, and research.

RECENT COURT DECISIONS ON FAIR USE

) Several recent decisions ‘including Harper & Row, Inc. V.

Nation Enters., Salinger v, Random House, Inc., and New_ Era
Publications Int'l. v. Henry Holt & Co. have emphasized the
unpublished nature of the work in their analysis of the fair use
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doctrine. In 19ll§, in Harper & Row, the Supreme Court focused
attention on the unpublished nature of the copied work by ruling
that The Nation had exceeded fair use when it printed excerpts from
a purloined copy of as yet unpublished memoirs of Gerald Ford.
Even though the 1976 Act eliminates the distinction between
published and unpublished works and does not mention publication as
one of the factors to be considered under section 107, the Court
insisted that a work's published status is one criterion to
consider in determining whether use is fair and that use of
unpublished works is fair only in extraordinary cases. Four
members of the court agreed that there could be virtually no
unauthorized use of unpublished materials "even if the work is a
matter of . . . high public concern." The court's interpretation
narrows the scope of fair use for all unpublished works.

The Secord Circuit in Salinger and New_ Fra Publjications
limited the "fair use" exception as applied to a biographer's use
of unpublished materials, holding that the fair use doctrine was
virtually inapplicable to unpublished materials. The Salinger
decision appears to all but eliminate the fair use exemption even
for research purposes where the copied work is unpublished.
Salinger arose from a biographer's use of unpublished letters
housed in several research libraries. Relying on Harper & Row, the
Second Circuit found that the biographer's use of unpublished
letters was not a fair use even though the biography clearly fit
within several of the fair use purposes specifically mentioned by
§ 107 and only slightly more than 200 words were directly gquoted
from the letters. In its discussion of the effect of the
unpublished nature of the work on the application of the fair use
doctrine, the Salinger opinion makes two statements that pldce
significant 1limitations on the public's right to access to
scholarly research. First, the court states "Salinger's letters
are unpublished, and they have not lost that attribute by placement
in libraries where access has been explicitly made subject to the
observance of at least the protection of the copyright law." 811
F.2d at 97. While it is true that deposit of an unpublished work
in a research library does not reduce the amount of copyright
protection for a work, the placement of this statement in the
opinion seems to imply major restrictions on the use of unpublished
works in libraries while § 108 clearly contemplates the copying of
unpublished works housed in libraries for purposes of scholarly
research. Second, the court's statement that "we think that the
tenor of the Court's entire discussion of unpublished works conveys
the idea that such works normally enjoy complete protection against
copying any protected expression," 811 F.2d at 97, seems to
prohibit all fair use copying from unpublished works. Taken
together these two statements imply major restrictions on the use
of unpublished works in research libraries that we believe are
contrary to the intent of Congress, the public benefit spirit of
the copyright clause of the Constitution, and the best interests of
the public. The language in Salinger which prohibits close
paraphrasing as equivalent to copying places even more severe
restrictions on the use of unpublished works for research purposes.
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The Second Circuit reiterated its extremely narrow
interpretation of the application of the fair use doctrine to
unpublished works in New Era Publications Int'} v. Henry Holt &
Co., another biography case in which the court recognized the
legitimate purpose of the use.

The Supreme Court's refusal to review either Salinger or New
Era now makes it virtually impossible for scholars to practice
their craft without running a high risk of having an injunction
prevent publication of their works. Authors also are faced with a
possibility of monetary damages. These very nharrow interpretations
of the fair use doctrine stifle the incentive to produce new
creative works that the Copyright Law was designed to insure.

Following these decisions, writers and scholars turned to
Congress to seek legislative action to correct the chilling affect
of these decisions on the creation of new works. As a result of
thesze 2ppeals, H.R. 4263 and S. 2370 have been introduced. Most
recently in New Era Publicatjons Int'l v. Carol Publishing Group,
the Second Circuit has reaffirmed its interpretation that the
unpublished nature of a work precludes most uses that would be fair
if the work had been published making the passage of one of these
bills even more important.

EFFECT ON LIBRARIES

These decisions place severe limits on the value of important
portions of the collections of many research libraries. Since all
works created before January 1, 1978 that had not been previously
published were granted copyright protection by the 1976 Act until
at least the year 2003, and copyright in works created after
January 1, 1978 exists until at least the year 2028, all
unpublished works now in library collections are covered by
copyright. Libraries must presume that every work donated is
copyrighted unlesc it was produced by the federal government.
Furthermore, a library cannot presume that the person donating the
works to the library owns the copyright in the works nor can a
library presume that all rights are transferred even when a donor
is the copyright holder. 1In many cases it may be impossible to
track down the heirs of long dead unpublished authors to obtain the
release of literary rights. The administrative burdens may prevent
some libraries from accepting donations of unpublished materials
that contain valuable research material.

If the narrow interpretations in the recent cases concerning
unpublished works are allowed to stand, society will lose the
benefit of much valuable research. Many of today's scholars would
be dead before they could publish their own research which may
require the use of guotations or close paraphrasing of unpublished
works. Even if the scholars could publish their own research
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before they died, the delay caused by the inability to quote or
paraphrase previously unpublished works could make much of their
. research out-of-date before it could be communicated to the public.

There is some danger of libraries being exposed to liability
for contributory infringement if scholarly use of unpublished
material 1is not considered to be a fair use under the same
circumstances as scholarly use of published works.

Those who favor the recent decisions on unpublished works may
argue that the prohibition against quotation or close paraphrasing
does not reduce the research value of unpublished material because
researchers still have the right to use facts from unpublished
materials. In *he field of law, as in the fields of history,
bloqraphy, and journalism, accuracy and interpretation of precise
word.ng is ccictical. In these and other instances, it is important
to recognize that accurate recording and analysis justifies the use
of direct quotation even where tHe source may be an unpublished
work.

Conclusion

The apparent conflict between recent decisions narrowly
interpreting the application of the fair wuse doctrine to
unpubl ished works and the legislative history of the 1976 Act which
clearly indicates Congress' intention to apply the Copyright Law to
unpublished works has created confusion and is likely to chill the
use of unpublished materials for research purposes. In light of
the importance of such materials to research, the American
Association of Law Libraries supports an amendment to the Copyright
Law to clarify that the fair use doctrine should be applied to
published and unpublished works in the same manner. Clarification
will benefit legal researchers as well as historians, biographers,
journalists and other researchers by permitting the maximum use of
unpublished materials. For these reasons, AALL supports H.R. 4263
and S. 2370.

62-146 O - 93 - 18
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APPENDIX 5.—LETTER FROM SHIRA PERLMUTTER, ASSISTANT PROFESSOR,
CoLuMBUS SCHOOL OF LAW, THE CATHOIJC UNIVERSITY OF
AmericA, 70 HoN. WoLiaM J. Hucurs, NoveMBER 27, 1991

THE CATHOLIC UNIVERSITY OF AMERICA

Columbus School of Law
Office of the Faculty
Washington. D.C. 20064
(202) 319-5140

November 27, 1991

Chairman William J. Hughes

Subcommittee on Intellectual Property
and Judicial Administration

Committee on the Judiciary

House of Representatives

Washington, D.C.

Re: H,R, 2372
Dear Chairman Hughes:

T am writing to supplement the testimony I gave at the June 6,
1991 hearing on H.R. 2372, in 1light of a recent important
development.

At the hearing, I testified that the proposed amendment to the
fair use provision of the Copyright Act, Title II of the bill, was
neither necessary nor desirable. On Thursday, November 21, the
Second Circuit issued a decision affirming one of the district
court decisions that I cited as a basis for my opinion, Wright v.
Warner Books, Inc., 748 F. Supp. 105 (S.D.N.Y. 1990). The Second
Circuit’s decision should put to rest any remaining concerns as to
that Circuit’s law on the issue of fair use of wunpublished
materials, and remove any need for legislation.

In Wright, a panel of the Second Circuit held that a
biographer’s use of material from her subject’s unpublished letters
and journals constituted fair use as a matter of law. Wri .
Warner Books, Inc., No. 90-9054, slip op. (2d Cir. Nov. 21, 1991).
Despite resolving the second fair use factor (the nature of the
copyrighted work) against the biographer based on the unpublished
status of the letters and journal, the court found that the other
statutory fair use factors weighed in her favor and entitled her to
summary judgment.

In reaching this result, the court explicitly stated that
neither Sglinger nor any other case had established a per se rule
barring fair use of unpublished works, and cautioned that fair use
requires a “"totality inquiry," based on the weighing of all of the
statutory factors. * Slip op. at 19-20. The opinion thus
accomplishes precisely what the proposed amendment is designed to
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accomplish: clarifying that fair use may be made of unpublished
works, and that courts must consider all of the relevant factors in
making the fair use determination for unpublished works as well as
published. As the Second Circuit has now corrected the problenm it
created through unfortunate dicta in its own decisions, there is no
longer any need for Congress to clarify the issue.

Those advocating the amendment may nevertheless continue to
press for legislation, pointing to the Second Circuit’s strong
statements in Wright of the importance to the fair use balance of
the unpublished status of the plaintiff’s work. The court
characterized unpublished works as "the favorite sons of factor
two," indicating that the second fair use factor would almost
always be resolved against the defendant when the work is
unpublished. slip op. at 12-13, This treatment of the
published/unpublished distinction, however, derives from equally
strong statements in the Supreme Court’s decision in Harper & Row,
a decision that the bill is not intended to overturn. And any
qualms engendered by these statements in Wright should be allayed
by the bottom line: a finding of fair use.

Even apart from the "unpublished" issue, Wright is a pro-~
publisher decision in a number of respects. The opinion is quite
favorable to nonfiction authors and publishers in its treatment of
the other fair use factors. In particular:

1Y The court held that the first fair use factor should be
resolved in the defendant’s favor without further inquiry if the
defendant’s work qualifies as one of the illustrative types of uses
listed in the first sentence of section 107, such as criticism,
scholarship and research. Slip op. at 10. The Court classified
the defendant’s biography as falling within these categories, and
made several positive statements about the social value of
biography. Id, at 10 and 20. This is a groundbreaking aspect of
the decision, indicating that the for-profit nature of a biography
or history will not weigh against a fair use claim.

2) The court rejected the argument that use of plaintiff’s
material after denial of a request for permission constituted bad
faith weighing against fair use. Slip op. at 10-11.

3) The court drew a distinction between the use of expression
to illustrate factual points, enhance the biographer’s analysis, or
establish her credibility, as opposed to its use to enliven the
text and rely on the subject’s words to "make the book worth
reading.” It also applied a demanding standard to the question of
qualitative similarity. Slip op. at 15-16; 20.
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4) The court reaffirmed that the fourth factor is the most
important, indicating that a biography or history that, like the
defendant’s, does not reproduce so much of Iits subject'
unpublished writings as to serve as a substitute in the market is
likely to be held a fair use. Slip op. at 17-18; 20.

Indeed, one is hard pressed to imagine a more reassuring
opinion from the publisher’s perspective. We now know that it is
possible to make fair use of unpublished material; that even
"enlivening” uses that are reasonable in amount and do not
interfere with the potential market for that material are
permissible; and that the first factor of the fair use analysis
will virtually automatically be resolved in favor of a biographer
or historian. While only a small amount of expression was used in
Wright,*' it appears that a more extensive taking could pass muster
in a future case; the resolution of the issue on summary judgment
leaves room for a finding of fair use of greater amounts on a full
factual record.

The only greater assistance that the court of appeals could
provide, consistent with Harper & Row, would be the conclusive
weight of an en banc opinion. But the panel’s decision has the
full force of law; almost all appellate cases are decided by
panels, as were the original sources of the problem, Salinger and
New Era themselves. The law of the Second Circuit is now Harper &
Row as interpreted by Salinger and New Era, as glossed by Wright.
No lower court or future appellate panel has the power to disregard
Wright’s teachings, which can only be reversed by the Second
Circuit sitting en banc--a result that is highly unlikely, given
the announced views of a majority of its sitting judges.?

' The Court of Appeals’ tally of the amount taken was
considerably higher than that of the district court, which had
analyzed some of the same material as unprotectible facts. See
slip op. at 8-9.

? Eight Second Circuit judges (Judges Newman, Oakes, Kearse
and Winter in New Fra II; Judges Meskill, McLaughlin and Van
Graafeiland in Wright; and Judge Walker in his opinion sitting as
the district Jjudge in Wright) have now expressed their
unwillingness to apply literally the extreme dicta in Salinger and
New Era. Judges Altimari and Mahoney have also indicated that the
unpublished status of a work does not constitute a bar to a finding
of fair use. See Asso tio eric edic
Cuomo, 928 F.2d 519, 523-26 (2d Cir. 1991) (held: fair use defense
presented issues of fact despite unpublished status of plaintiff’s
work, given non-commercial, non-competing nature of use).
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After Wright, it is difficult to see what purpose the proposed
amendment would serve. If the amendment is adopted, courts will
still be required under Harper & Row to treat the unpublished
status of a work as a "key factor" weighing against a finding of
fair use, and will still need to engage in a balancing of factors,
with the outcome of any particular fair use claim remaining
unpredictable.

I therefore respectfully reiterate my recommendation that the
proposed legislation not be adopted.

Respectfully submitted,

Shira Perlmutter
Assistant Professor
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FIM PRESERVATION ACT OF 1988 FOR THE FiscAL YEAR ENDING
SEPTEMBER 30, 1989

ANNUAL REPORT OF THE ACTIVITIES UNDER THE
NATIONAL FILM PRESERVATION ACT OF 1988
FOR THE FISCAL YEAR ENDING SEPTEMBER 30, 1989

The National Fila Preservation Act of 1988 (P.L. 100-446)
established in the Library of Congress a National Fila Registry for the
purpose of registering and preserving films that are culturally,
historically, or aesthetically significant.

The Act alsc provided for a National Fila Preservation Board to be
chosen by the Librarian of Congress from a liet of nominations subaitted by
a number of national associations and institutions. The Board reviews
nominations for films gselected for the Nacional Film Registry and consults
with the Librarian of Congress vith respect to their inclusion in the
Registry.

The activities of the Library of Congress and the Board carried
out under the provisions of the Act for fiscal 1989 are susmarized below.

The filas selected for inclusion in the National Film Regiatry for
1989 are:

(1) The Best Years of Our Lives (1946)

(2) Casablanca (1942)

(3) Citizen Kane (1941)

(4) The Crowd (1928)

(S) Dr. Strangelove (or, How I Learned to Stop Worrying
and Love the Bomb) (1964)

(6) The General (1927)

(7) Gone with the Wind (1939)

(8) The Grapes of Wrath (1940)

(9) High Noon (1952)

(10) Intolerance (1916)

(11) The Learning Tree (1969)

(12) The Maltese Falcon (1941)

(13) Mr. Smith Goes to Washington (1939)

(14) Modern Times (1936)

(15) Nanook of the North (1922)

(16) On the Waterfront (1954)

(17) The Searchers (1956)

(18) Singin” in the Rain (1952)

(19) Snow White and the Seven Dwarfs (1937)

(20) Some Like It Hot (1959)

(21) Scar Wars (1977)

(22) Sunriee (1927)

(23) Sunset Boulevard (1950)

(24) vartigo (19358)

(25) The Wigard of 0z (1939)
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As announced at a press conference held at the Library of Congress
on Septemsber 19, this list of twenty-five filas {s not a list of the best
tuenty-five Aserican filas. Rather {t suggests to the American pudlic the
broad range of great American filamaking. The release of this list wil]
help to prosote fila as an art form and will generate public interest in the
preservation of fila. (See press release Appendix A.)

The filas were selected after a long and exhaustive process which
began with the nomination by the public of almost 1,000 film titles. The
National Film Preservation Board met twice to discuss the file selections,
once {in January to recommend to the Librarisn of Congrese criteria for the
selection of filas and once in July to recommend the first twenty-five fila
ticles. On September 26, 1989 the Board wet to discuss the labeling
requirements. ..

Appointments to the National Film Preservation Board were made in
accordance with section 8 of the Act (see Appendix B).

Susnaries of the meetings of the National Film Preservation Board
follow. :

Meeting of the Rationsl Pila Preservatioa Board
Jaanary 23, 1989

The first public mseting of the National Pila Preservation Board
vas held on January 23; 1989 in the Library of Congress and was chaired by
Fay Kanin representing the Academy of Motion Picture Arts and Sciencee. The
Librarian of Coagress instructed the Board, prior to their own meeting, thac
the law required the Board and the Librarian to accomplish jointly four
tasks in the firet year:

(1) estadlish criteria for the selection of films into the
National Film Registry; (2) establish procedures to engsge the general
public in the selection process; (3) select twenty-five filme for inclusion
into the National Film Registry; and (4) {ssue film labeling guidalines for
the filas selected for inclusion in the Registry. It was sgreed that the
Board would take up these items in this order and that at the January
neeting the Board would complete only iteas one and two.

1) In its first agenda item, the Board stated a preference for
very broad guidelines:

(a) A "tila" is defined as a "feature-length, theatrical motion
picture after ite first theatrical release.” The Board agreed that both
"feature-length™ and "theatrical release” were to be read very broadly, so
as not to axclude certain films. 1In the case of "festure-length", for
example, it vae agreed that the term has a different msaning when looked ac
in an historical context;
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(b) Films selected for the National Fila Registry must be
"culturally, historically or aesthetically™ ifaportant. The Board
reconmended that these teras be construed broadly;

(c) FPilms should not be considered for inclusion in the Fila
Registcy L{f no element of the film exists, but no fila would be denied
inclusion in the Registry becsuse it had already been preserved. The Board
said that while it wants to be active in fila preservation activities, f{t
would not want to exclude films becsuse they were already preserved; and

(d) No film is eligible for inclusion in the Fila Registry
until 10 years after its first theatrical release. :

After a diacussion of whether only "American" filas would be
eligible for inclusion in the Registry, the Board concluded that any film
would be included under the Act so long it had a "theatrical releaae,” and
met the criteria set out in the Congreaajonal findings liated in section !
of the Act. It was agreed to decide on a caae-by-case basis whether a fila
gelected for inclusion in the Regiatry would promote those ends.

2) The Board agreed to invite broad solicitation from the public
in order to educate the public about the Board”s purposes and engage broad
interest in its activities. Therefore, the Board agreed to:

(a) Publish notices of meetings of the National Pils
Preservation Board in the Federal Register;

‘(b) Establish a aailing address within the Library of Congress
for the public to use to maks recommendations to the Filam Board;

(c) Prepare materials for Congressional officee to asil out to
their own constituents who vish to make recoamsndations to the Film Board;

(d) Have the Library of Congresa send to other libraries,
notices, which would be posted, asking the public to participate in
nominating filams; .

(e) Have similar notices aailed to all movie theaters to be
posted in theater lobbies; and

(£) Ask Board members to submit the names of other
organizations, guilds, unions, and associations which would also be sent
notices; and contact fils critics and historians for similar participation.

The Board agreed to a schedule for the year setting April 21 as
the final date for nominstions of filas from all sources, including each
Board member. Board nesbers agreed to nominate as many as 50 films each
(a potential Board list of 650 filzs), and then to narrow the list by mail
ballot to 50 total films by mid-June in preparation for the July mseting.
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The Board opened the meeting up to questions from the general
public.

Following the January 23 Board meeting, and after further
consultation with the Board and Library of Congress scaff, the Librarian of
Congress issued criteria for the selection of films and proposed guidelines
for incorporating the broadest possible public participation in the
selection process. These guidelines were printed in the Federal Register on
February 13, 1989 soliciting public coament in accordance with the
Adoinistrative Procedures Act (Appendix C). They will be promulgated as
final guidelines vhen the ladeling guidelines are completed later this year.

Meeting of the Hational Film Preservatioa Board
July 19, 1989

After reducing the list of filas by mail balloting, the Board met
for the second time in Los Angeles on July 19, 1989, co discuss its process
for recommending its twenty-five films. At the Board”s request, the
Librarian of Congress attended this meeting so thst he might denefit from
their discussion of films ia order to facilitate the selection process.

The Board received 962 film titles for noamination from the
general public and by mail balloting. They reduced their "working list" for
the July oeeting to 57 titles. Chairvoman Kanin reminded Board aesmbers,
however, that any film vas eligible for inclusion, whether it was oa
anyone’s list, {f it met the qualification requireseats.

The Board discussed vhether certain genres of filam, such as
animated festures, documentaries, and avant garde/independent films, should
be automatically selected for inclusion in the list of twenty-five. It was
decided that a "quota” systes would not be advisable because there were too
zany other genre categories, such as wvesterns, cosedy, susicals, fils noir
etc., that also deserved attention. Rather, the Board agreed to "seriously
consider™ only two categories -- animated features and documentaries -~ but
set no absolute quots for filme i{n each of these categoriss.

After several hours in a public meeting, the Board went into
exacutive session to discuss the list of twenty-five film titles.

The Board discussed the pros and cons of all 357 titles on their
"working l1iet™ and added some titles to that list during the discussion.
The Board agreed that each msmber would send his/her final nominations by
mail balloting to the Lidrarisn of Congress. They also agreed that Board
menbers were not precluded ia this =ail ballot from naming film titles which
were not discussed.

Each Board msmber submitted to the Librery a list of 30 films,
numbered 1 to 30 with the number one fila valued at 30 points, number 2 at
29 pointe, and so on. The Board”s nosinations were tabulated into s single
11st of 25 filme for consideration by the Librarisn of Congress. 1t was the
unanimous opinion of the Board that this list should not be made public.



Mindful of the Board“s discussion and its 1ist of films, the
Librarian consulted with staff of the Lidrary’s Motion Picture, Broadcasting
and Recorded Sound Division in order to make his final selections. On
Septeaber 19, 1989 the Librarian of Congress relessed s list of twenty-five
filas to the American public.

Meeting of the Nationsl Pilm Preservation Board
September 26, 1989

The Board met for the third and final time this fiscal year at the
Library of Congress, to discuss the labeling guidelines found in section 3
of the Act, “so that film owners and distributors are sble to determine
whether a version of a film registered on the National Fila Registry which
is in their possession has been materially altered.”™ Robert Rosen
represencing the University of Caiifornia, Los Angeles, chaired the aeeting.

The Board”s agenda for this aeeting included a discussion of
specific practices in the industry. The Board’s duty in this regerd is
simply to interpret Congressional intent on the lsbeling requirements in
order to help film owners and distributors. The Board agreed by a 9-3 vote
(with one member absent from the vote) on s motion recommending that the
Librarisn’s labeling guidelines require labeling of films in all cases
except where a fils is edited for "standards and practices"™ (nudicy,
language or violence) or for the insertion of commercials or pubdlic service
announcements. The Board found that given the parameters of the legislation
there were irreconcilable differences among the mesbers of the Board on the
labeling requirementa and the Board”s vote vas meant to be "advisory" only.

The Board alao agreed by ascclamation to a motion urging the
Librarian to request immediately from Congress an additional $500,000 to
$1 million for the archiving and preservation of the tventy-five films
selected for the Nationsl Fila Registry. Although the Library of Congress
has 21 of cthe 25 films in eoms form, only 2 are of archival quality.

Having the benefit of the Board”s discussion at this meeting and
after further consultstion with the Board, the Librarisn will issue final
labeling guidelines in sccordance with the Administrative Procedures Act to
be effective after January 1, 1990.

Nominstions for films for inclusion im the National Fils Regiscry
for next year’s list of twenty-five filas are nov being solicited. Princed
notices soliciting nominations from che public, due April 21, 1990, have
been distributed to libraries and movie theaters nationwide.

A seal has been designed by Saul Bass in sccordances with
section 3(8)(2)(C) of the Act. It will be wmade available to copyright
owners for display on the twenty-five selected films.

[
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Copyright owners of the twenty-five selected films sre being
contacted to obtain srchival quality filae for the National Film Board
Collection in the Library of Congress.

The Library of Congress, as the repository of the largest film and
television collection in the world, and with by far the largest filam
preservation effort, welcomes the opportunity Congress has given it under
the National Fila Preservation Act.
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CoNGRESS, SEPTEMBER 19, 1989

Statesent of Jases H. Bllington
The Lidearian of Congress

Septesder 19, 1989

Good morning. [ am pleased to 4nnocunce today the firsc
tnscalloaent of 25 f{las placed in the Nationsl File Reglstry, located tn
the Library of Congress. Under the lav as passed dy Congress, 23 (ilas
are to be selected for sach of the next three years -~ a total of oaly
75 ¢1las. Thess filas were selected after gotag through the 3 elenents
of raview msndated by the legislation: the gensral pudblic, the new
National Fila Praservation Board, and the Librariss of Congress. The
genecal pudlic nominated almost 1,000 fila ctitles by asil. The
distinguished sesbers of the National Film Preservatioa Board thea met on
July 19 1a Los Angeles to discuss a sasller lisc of filas extensively
among thcucﬁn. After thet aseting, each mesber of the Board aent
his ot her weighted ballot of top filaus to the Counsel to the Fila Board,
who computed thes iato a base liat 0(2; (;lu. ‘m.'n. wiadful of this
base list as vell as the suggested priorities and substantive discussion
of the Board, [ drew up the final list of 25 files 1a consultation with
my own staff in the Motion Picture, Broadcasting and Recorded Sound
Division. Ia other words, this has been a loag, exhaustive process.

Make no aistake, this list of 25 filws is aot a list of the
best 25 Aserican filss. Fila critics aad scholacs could not agree on
such a llsc, and the Library of Congress would not esberk on any such

futile exercise. This is not Acadesy Awvards aight.
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This ltst of 23 filas should suggest to che American pudlic che
breadth of great American filmaaking. Congress stated thet the pucrpose
of the Reglstey s to select filas that are “euleurally, historically, or
aeschetically sigaificant.” The filas named today ate important to
Aserica’s culture and history. It is fapossidle to encompass ail the
disansions of great filamaking in & list of 25 fi{ms or even 1a a lisc ot
200. Because of our liaited authority under che law, ve are sarely
scratching cthe aucface.

[a future years, 1 will want tu calk to the File Board about
considering for the 1ist an evea bdroader range of files to increase
public swvareness of the scope and diversity of Aserican filansking,
notably documentaries and ethaic files. We will sgeia actively solicit
the public’s participation {in noainating the next installment of
25 films. Indeed, you can aov mail nominations to the Mational File
Registry in the Library of Coogresa for next yeasr's list.

la accordance with Congrass’ wishes, 1 had two goals ia mind in
selecting the 235 national treasures announced today. [First, the
salection of thaese filas should help to promote fila as an art fore.
Second, the selection of these films should genarate public interest in
the preservation of films Our great cultural heritage {a fila must be
preserved, sad ve hope today to make this clear to the American peopls.

Let's look at the prodlea. Half of all of the films sade
before 1950 and 80 perceat of the filus wade before 1930 have deen lost
forever. The cold, hard 'fact i{s that, for all their popularity ia
Amarics today, films ave an endangered epecies for the Americs of

tomorrow. The Library of Congress film ud' telavision collection is the
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largest {n the world end contatas S0 peccent of all files held by cinems
archives in the United States and 1s workiang to protect those films chge
are most endangered. Our people in the Lidrary of Congress have
collected filas and conducted presecrvation activicles for over 40 years.
Other fila archives including the Mational Archives, the Aseiican File
Insticute, the George Eastman House, the Museus of Modern Are, UCLA, and
the University of Wisconsin Fila Center have dons {eportant filae
preservation. Much sore aeeds to be done, and the pudlic's support s
crucial.

Congress, in passing the Film Pressrvatica Act last year,
launched a limited experimeat, 75 filus over 3 years. They intended to
draw atteation to the need for preservation and to sove presecrvatioca
forward by educating the Americen people oa certais practices used in the
disseaination of filas to the public.

: Under the 1988 Fila Preservation Act, it is now required that
1f coples of any of these 23 films are either colorized or asterially V
altered, they muat be labeled as such. This lav does aot end the current
practices of colorization or alterations of files. The labsling
tequiremeats under the lav will oot go iato effect until [ Lssus labeling
guidelinas some time later this year or early is 1990. The Natiocnsl
File Prssscvation Board vill mset next week to help ms with the labeling
tequiremsats.

Io sssence thes, the law 1s really about presscviag and
uchlvﬁ‘ the originsls of great and feportant films. Unless such
preservation .Qtlvlttu are carried out, many of the filss vhich the

public enjoys today vill not be svailable t8 future generaticns. Soms of
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the filas on today's list, for example, popular as they are, have never
been properly archived.

Soae have criticized the role of the government {n s file
selectiun process. All archivists would agree that their 1deal would de
to preserve sll filas and let the test of tise decide which are the files
of significance. But archives cannot afford such luxuries. The Libdrary
of Congress s the closest thing we have to & univarsal depository for
the Asericen ssmory. We strive to preserve and acchive as such as
possible. Ve welcome thia perticular selection process ss a stimulus to
all Americans to preserva vhat i{a sost isportant to the national mesory.

We expect that, as with aay list of filas, there will be
ceiticisa of some or all of the filas selected today. Ve wvelcoms pudlic
debate in the hope that it will stimulate discussion sbout film as art
and the need for aore fila prasarvation. These files are & tribdute to
the Aserican crastivs spirit. They deserve recognition snd preservation,
and their selection should drav atteantion to the huadreds of othar files
which deserve sisilar considerstion. Next year we will no-tlnan 23 more
filas, and 25 the year saftar that. 1f Congress sllows the suthority of
the File Preservation Act to coantinue aftar 1991, we could conticue this
process for yesrs to coms.

Now, let ms read the list.
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e —— e
TE NITOAL FIIM RECISTY - 1909
1) THR EEST YFARS OF R LIVES (1946)
2) CASANIAKR (1542)
3) CITIZEN KNG (1941)
4) TR GOD (1928)

S) [R. STANGEIOVE (or, HOM T LEARED 10 S70P WRRYDNG
NO IOVE DR BOE) (1964)

6) THE GEGURAL (1927)

7) GOE VITH THE VDD (1939)

8) THE GRAFES CF WRNIH (1940)

9) HIGE NOOR (1952)

10) (1916)

11) THE IENSING DER (1969)

12) THR MALIRER FALON (1941)

13) MR. SNI'DY GOES TO WASHINGICN  (1939)
14) ODEM TDES  (1936)

15) MK OF THE NN (1922)

16) ON THR WOTRFRONT (1934)

17) THR STACYERS (ﬁm)

18) SDGIN® IN R BAIN (1932)

19) NN WHITE ND THE SEVEN DWARYFS  (1937)
20) SOME LIKE IT HOY (1959)
© 21) CORWRS (1977)

22) SEIER  (1927)

23) SOEE? BAIEARD (1950)

24) vBEID (19%8)

25) T WIZAED OF Q2 - (1239)
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APPENDIX 9.~LiST OF NATIONAL FIM PRESERVATION BOARD MEMBERS,
SEPTEMBER 1989

MATIOMAL PILX PRESERVATION BOARD MEMBERS
September 1989

The Acadcny of Motion Picture Arts and Sciences
Fay Kamin, member
Walter Mirisch, alternate

The Alliance of Motion Picture and Television Producers
J. Nicholas Counter 11, member
Carol A. Lombardini, alternate

The American Film Institute
Gene PF. Jankowski, member
George Stevens, Jr., alternate

The Directors Guild of America
Arthur Hiller, member
Sydney Pollack, alternate

The Motion Picture Association of America
Jack Valenti, menber
Fritz Attavay, alternate

The National Association of Broadcasters
Edwvard O. Fritts, nember
James C. May, alternate

The National Society of Film Critics
David Kehr, member
Stephen Schiff, alternate

Department of Cinema Studies in the Graduate School
of Arts and Sciences, New York University
Charles Milne, member
William K. Everson, alternate

The Screen Actors Guild of America
Roddy McDowall, member
Barry Gordon, alternate

Society of Cinema Studies
John Belton, meamber
Kristin Thompson, alternate

Univoztity rilm and Video Association
Ben lavin, member
Betsy A. Nclane, alternate

Dcpart:-nt of Theater, Pilm and Television,
College of Pine Arts, University of California, Los Angeles
Robert member

Rosen,
Howard Sub.r, alternats
The Writers Guild of America (West and East)

George Kirgo, member
Edvard Adler, alternate
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APPENDIX 10.—PROPOSED RULES, NATIONAL FIM PRESERVATION BoARD,
Fep. ReG., Vor. 54, No 28, FEBRUARY 13, 1989

Poderal Register / Vol 34. No. 28 / Mondsy. Pebrusry 13. 1985 / Propesed Rules

5 YRR 34, Y00R31, 100040 and WOR.00
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APPENDIX 11.—ANNUAL REPORT OF THE ACTIVITIES UNDER THE NATIONAL
FiM PRESERVATION ACT OF 1988 FOR THE FisCAL YEAR ENDING
SEPTEMBER 30, 1990

NATIONAL FIL N
PRENERVATION B804 R0
LETNELIBRARY nr O

ANNUAL REPORT OF ACTIVITIES UNDER THR
HATIONAL FILM PRESERVATION ACT OF 1988
FOR THE FISCAL YEAR ENDING SEPTEMBER 30, 1990

In accordance with Public Law 100-446, the National Film
Preservation Act of 1988, the Library of Congress submits this
second annual report summarizing activities of the Library of
Congress and the National Film Preservation Board in carrying out
the provisions of the Act.

The Act established in the Library of Congreds a National
Film Registry for the purpose of registering and preserving films
that are culturally, historically, or aesthetically significant.

The Act requires the Librarian of Congress to select, after
consultation with the Board, up to twenty-five films a year for
the National Film Registry. The Library then must attempt to
obtain archival quality copies of each of the nominated films for
inclusion in the National Film Board Collection in the Library of
Congress. Finally, the Librarian is obligated to issue
guldelines prescribing the kinds of "material alterations” that
require labeling of the films selected for inclusion in the
National Film Registry.

The films selected for inclusion in the National Film Registry
for 1990 are:

(1) All About Eve (1950)

(2) All Quiet on the Western Front (1930)
(3) Bringing Up Baby (1938)

(4) Dodsworth (1936)

(5) Duck Soup (1933)

(6) Fantasia (1940) .

(7) The Freshman ((1925)

(8) The Godfather (1972)

(9) The Great Train Robbery (1903)
(10) Harlan County, U.S.A. (1976)
(11) How Green Was My Valley (1941)
(12) 1t’'s a Wonderful Life (1946)

(202) “07-8215 D oonmress
FAX: (202) TOT-0AL2 v DG 2ok LA
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(13) Killer of Sheep (1977)

(14) Love Ms Tonight (1932)

(15) Meshes of the Afternoon (1943)
(16) Ninotchka (1939)

(17) Primary (1960)

(18) Raging Bull (1980)

(19) Rebel Without a Cause (1955)

(20) Red River (1948)

(21) The River (1937)

(22) Sullivan’s Travels (1941)

(23) Top Hat (1935)

(24) The Treasure of the Sierra Madre (1948)
(25) A Voman Under the Influence (1974)

Last year the Library and the National Fila Preservation
Board amnounced two broad goals--to promote film as an art form
and to generate public interest in the preservation of film.
These goals were furthered by the nomination of the first twenty-
five films in September 1989, which generated an enormous amount
of attention in the popular and critical press. Every major
nevspaper and many of the msjor networks reported not only on the
l1ist of films but on the activities of the Library of Congress
and other archives in preserving our national motion picture
heritage.

This year’'s films, like last year’'s, wvere selected after a
long and exhaustive process. The public nominated 1,465 fila
ticles, a dramatic increase from last year’s 962 titles.
Nominations were received from 40 states and the District of
Columbia. The National Association of Theater Owners (NATO), a—
trade association representing thousands of theaters nationwidse,
published a nomination form in 1its trads publication, and will
repeat this in 1991,

In addition, the Librarian asked each Board meaber to
suggest additional film historians and critics whom he could
contact for advice about ainority and ethnic films, documentaries
and animated features that are historically, culturally, or
aesthetically significant even though they may not be widely
known. Nearly thirty critics respondad with approximately 300
additional noainations. -

The National Fila Preservation Board met twice to discuss
the fila selections, once in February in Los Angeles to refine
the film selection process, and onca in July to recommend their
list of twventy-five film ticles for 1990.

Three changes were in made in Board membership in
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accordance with section 8 of the Act (the current Board
membership list is attached). Arthur Hiller replaced Franklin
Schaffner vho died in July 1989. The members and alternates from
two organizations traded places, with Charles Milne becoaming the
meaber representing New York University and Bob Rosen the member
representing UCLA,

Mseting of the National Film Preservation Board
- February 19, 1990

The National Film Preservation Board met at the
headquarters of the Vriters Guild of America in Los Angsles and
wvas chaired by Fay Kanin, representing the Acadeamy of Motion
Picture Arts and Sciences. Eleven of the thirteen organizations
represented on the Board attended the meeting as well as the
Librarian of Congress.

The Board discussed and adopted a schedule for selecting
films for the National Film Registry in 1990. It agreed to use
the February 1989 criteria for selecting films. These criteria
were published in final form in the Mnummx on August 9,
1990 (see attached).

These criteria allov as many films as possible to be
eligible for selection--with broad interpretations of "theatrical
release” (any exhibition in a theater including festivals and
publicity showings) and “feature length" (the definition varies
according to the year in which a particular film was made).

The Board discussed the Library’s efforts to obtain
"archival quality copies” of the first twenty-five films, and
agreed to help the Library obtain the necessary preservation
quality copies.

Tha Board discussed the role of the additional advisors and
historians vhose names the Librarian had requested each Board
nenber to bring to this meeting. The Librarian agreed to send a
letter to the Board’s list of historians and experts asking for
the nases of additional films for inclusion in the National Film
Registry, especially ainority and ethnic films, documentaries and
animated features. The Librarian also agreed to make the
response letters available to all the Board members so that they
could contact these film historians and advisors individually
with follow-up questions, and the Librarian offered to arrange
screenings of obscure titles, if possible.

To broaden the public’s interest and participation in the
Board’s activities, the Librarian asked scaff co look into the
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possibility of getting tear sheet ballots in theaters for the
public. The possibility of a film trailer to be shown in
theaters was also suggested for further reviewv by the Librarian.
{Subssquently, a aseting was held in Washington with
representatives from the National Association of Theater Owners
(NATO), who prepared ballots for distribution in their theaters.]

It vas agreed that the Librarian, in consultation vith the
Board, would try to achieve a balance in the final selection
process, in keeping with Congress’ intent that the films selected
represent the brosdest range of films possible.

Heeting of the National Fils Preservation Board
July 20, 1990

The Rational Film Preservation Board met at the Library of
Congress in Washington, D.C. and vas again chaired by Fay Kanin.
The Librarian attended, as did twelve of the thirteen Board
meabers. Also in attendance, at the Board’s request, vas a
member of the American Soclety of Cinematographers.

Prior to the meeting, a number of Board members attendad
screenings of films slated for discussion. The Board wvas shown
the seal of the National Film Registry, designed by Saul Bass.
This seal, required by section 3 of the Act, is available for
purchase from the Library’s Motion Picture, Broadcasting and
Recordsd Sound Division.

The purpose of this nmeeting vas to advise the Librarian
which films to choose for the National Film Registry. To
facilitate candor, the Board requested that the nseting be
closed. The Board had chosen from the 1,465 fila titles
nominated by Board Members and alternates, the gensral public,
and the film historian’s a "working list® of 50 titles for full
discussion.

The Board decided not to establish a quota for certain
genres of film, such’'as animated features, documentaries, avant
garde and {ndependent films. They agreed that any fila would be
eligible, vhethsr or not it vas on anyone‘’s list, if it met the
qualification requirements set by the Board and the Librarian.

The Board discussed the films on their "working list® title
by title. Every fila vas discussed using the criteria set out by
Congress--cultural, historical, or aesthetic significance. After
several hours of discussion, the Board decided to take several
days to reflect on the lively discussion and make their final
reconnsndations by mail to the Librarian of Congress.
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Having bensfited from the Board’s discussion and their list
of filas, the Librarian consulted with the etaff of thes Library’'s
Motion Picture, Broadcasting and Recorded Sound Division-and
vievad a.nunber of films before making the finsl selections. On
October 18, 1990 the Librarian announced the final list of
twenty-five films for 1990 to the American public.

Fila Labeling Cuidelinss

On November 30, 1989, in accordance with the Administrative
Procedures Act, the Librarlan,of Congress published a notice of
proposed guidelines for the labeling of the first twenty-five
filns selected for inclusion in the National Film Registry and
the proposed list of those first twenty-five films.

On August 9, 1990, the Librarian of Congress issued the
final regulations pursuant to section 3 of the Act. The final
guidelines becams effective on Septeaber 24, 1990, and expire on
September 27, 1991. These guidelines will apply to the second
and third lists of twenty-five films once those lists are
published in the Faderal Register. Both the proposed guidelines
and the final guidelines as printed in the Fadexal Registar are
attached.

The Librarian received eleven public comments regarding the
proposed film labeling guidelines. Although some of the comments
supported the proposed guidelines overall, each of the comments
proposed some modifications to the guidelines as published in the

Eedaral Register.

In addition to the public comments, the Librarian also had
the advice of the Board from its meeting on Septeaber 26, 1989
(sunmarized in last year’s report to Congress). After revieving
the comnents, the recommendations of the Boerd, and the
legislative history, the Librarian issued final guidelines.

These final guidelines sre to be used by film owners,
distributors, exhibitors and broadcasters to determine whether a
version of ons of the filns selected for inclusion in the
Nactional Film Registry, vhich is in thelr possession, has been
colorized or othervise materially altered and therefors must
carry a label as designated in section 4 of the Act.

In addition to the use of a label, these regulations are to
be used for the placement of the seal of cthe National Film
Registry on one of the designated filmns. That seal canm only be
used for films that are ngt colorized or otherwise materially
altered. The Librarian encouraged film owners, distributors and
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exhibitors to uss the seal of the National Filn Registry with
some discretion because it carries the nane of the Library of
Congress, and he stated his preference that the seal be used on
original theatrical release versions wvherever possible.

The Librarian made five major changes to the proposed
labeling guidelines of November 30.

First, based on information provided {n the comsents, he
{ncorporated a standard of 5 percent of running time (per scens
or per total rumning ctime of the film overall) for time
coapression or time expansion (lexiconning) into the definition
of vhat is not a saterial alceration.

Second, to narrow the focus of the labsling requirements in
accordance with congressional intent, an exeaption was provided
from labsling if saterials equaling up to 5 percent of rumning
time vere removed for any reason. This allows three nsinutes per
hour of running time to be edited out over and above any removal
of materials which is necessary for community standards and
practices (including nudity, profanity and explicit violence).

Third, in order to clarify the focus of the labeling
requirements, practices used for good faith restoration and
archiving were clearly articulated to prevent abuse of this
exemption, while allowving soms practices to continue without
labeling, such as color corrections or good faith soundtrack
restorations.

Fourth, where alternate materials shot by the originsl
director are inserted for alternate versions, whether for
comaunity standards or for other markecing purposes (such as
rereleases), the label prescribed by the Act would not serve its
intendsd useful purpose snd would not be not required.

Finally, as a result of the comments received, the exclusion
for panning and scanning was changed froa an objective standard
based on aspect ratios to a standard based on the "reasonable*
and "customary® uses within the induscry.

Pressrvation Activities of the Library of Cougress
The 1989 Film Titlea

Under section 3 of the Act, the Librarian is instructed to
obtain "by gift® archival quality copies of the original version
of each filn selected for the Registry. The Library of Congress
is the largest filmn archive in the United States and has been
preserving and restoring film for over 40 years. Even so, the
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Library did not have archival quality copies of many of the films
selected for inclusion in the National Film Registry.

File preservationists and archivists are concerned with the
original "preprint” materials. Only these materials, when
correctly restored and maintained, can guarantse that future
generations will be able to see these films as their creators
intended them to be seen.

The staff of the Library began the process of obtaining
archival quality materials for the first twenty-five films by
resaarching the copyright status of each of the filas. Some of
the films are almost seventy-five years old and copyright
ownership has changed hands many times. The staff also
researched the quality and location of the best surviving
materials available for each film. In soms cases, the best
available naterials existed in many differsnt public and private
collections. ’

The Library contacted copyright owners and other archives
to request gifts or assistance in obtaining the best surviving
materials for each film. The Library received strong support
from trade asaociations and the motion picture industry. Despite
these efforts, the Library still does not have archival quality
copias of all tventy-five filas. But our difficulties in finding
and obtaining copies even of these generally well-knowm and-
beloved films {llustrates the extent of the film preservation
challenge in this country and the i{mportant role the Nationsl
Film Preservation Board can play in preserving this part of our
cultural hericage.
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AppENDIX 12.—LETTER FROM GEORGE SPIRO DIBIE, PRESIENT, INTER-
NATIONAL PHOTOGRAPHERS GUILD, TO HON. WILLIAM J. HucHEs,
CHAIRMAN, SUBCOMMITTEE ON INTELLECTUAL PROPERTY AND
JUDICIAL ADMINISTRATION, JUNE 7, 1991

b@ INTERNATIONAL PHOTOGRAPHERS GUILD

OF THE MOTION PICTURE AND TELEVISION INDUSTRIES LOCAL 659 LAISE.

7715 SUNST DD SLOTE X0, HOLYWOOD CALFODNIA 90048
Q13) 76010 FAX [213) 0706343
-

7 June 1991
PHOROGRAPHY Pl
EMATOGRAPHERS ! ‘. 1 0 m‘
STILL PHOTOGRAPHERS Honorable Williom J. Hughes, Chalrman ot
A onoeRs Subcommittee on Intellectual Property
NEWS PHOICOURNALISTS and Judicial Administration
VIDEQ CONTROLLERS Committee on the Judiciary
207 Cannon House Office Building
“The Garikd o the Fisext Washington, D.C.20515
Film and Video Crews
in the Rortd™ Dear Chairman Hughes:

CHARTERED 28
On behalf of the 3,000 member International Photographers Guild [
would like to thank you for choosing the Guild as one of two cine-
matographers' argonizations authorized to nominate its members to
the National Fitm Preservation Board.

Ouwr Guild (s well quulified for this task becaouse it is the largest
arganizration of its kind in the world. All professional cinemuatog-
raphers are now, or aspire to become, members of owr Gulld.
Indeed, nearly all members of the American Socfety of Cinematogra-
phers (ASC) are also members of the Guild.

The artistic achlievements of Guild members are legendwry in all
-t fields of cf graphy, Including feature films. They have won
. more Oscars, Emmys, Clios and documentary awwds than members
of any other photographers' organization. Guild members have
photographed such classics as CASABLANCA (1042), CLOSE EN-
COUNTBRS OF THB THRIRD KIND (I877), not to mention this year's

y Award f DANCES WITH WOLVES. They have also
been nominated for ar won Emmys for WAR AND REMENBRANCE,
GROWING PAINS, MOONLIGHTING and many more. They are, in
short, the world's best.

But the Guild is not a mere honorary arganization. On ths con-
trary, we are a trade union that represents owr members on a host
of fronts, inciuding -collective bargaining. Like the Directors
Guild of America, Screen Actors Guild, Writers Guild of America,
the International Photographers Guiid bargains for cinematogra-
phers, comera operofors, assistants, etc., In negotiations with the
Alliance of Motion Picture and Television Producers (AMPTP).

Q0 Indeed, for more than 60 years the Guild has been fighting to tm-
Coztornia Som fecmaon a o | prove the wages and working conditione and to expand the ortistic
Coclorea Sz Thecweas fecworon | rfghts of cinematogrophers and camera crews.
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Hon. William J. Hughes 2 7 June 1091

Based on the above experlence, the Guild applouds your efforts to

ize the National Fitm Preservation Act. However, the Guild is
conc:m:d that the bill's nominstion procedure for the cinematographer's
seat is unnecessarily divisive end perhaps counterproductive to the purpose
of choosing the most qualified representative. As presently written, the
bil would have two arganizations, our Guild and the ASC, nominate three
candidates each. Tha Librarion of Congress would then choose the Board
member fram ons of the organizations' choices and the dlternate to the
Board fram the other organization's cholces.

Such a procedure has a number of potential end real flaws. First, it would
pit the two organizations against each other. By mandating that each organ-
ization select three nominees, it would virtually preclude the possibility
of their mutually agreeing on one set of nominces. Second, it would encowr-
age the organizations to compete for the Librarian's favor. He, after all,
would make the final choices. This, we fear, would lead to a political
quagmdre that may frustrate the goal of choosing the most qualified candi-
date. Third, it ignores the fundamental fact that nearly coll of the ASC's
175 members are members of the Guild. Why should a bill divide member
. against member, provoking unnecessary competition? Fouwrth, because it
sets up a false dichotomy, it runs the risk that one of these organizations
would always be dissatisfied with the result, {.e., alternate status. This
point would ring particularly true in our case because the Guild is more
than 15 times larger than the ASC.

In order to avold these problems, the Gulld suggests that the bl be amend-
ed to read that the two organizations would "jointly represent” cinematogra-
phers on the Board. As such they would be required to agree on three
nominees, one of whom the Librarian would select, for Board membership.

The Guild believes the above amendment would prevent needless political
division by encouraging the organizations to work together in the best
intereste of cinematographers and the Boord.

We thank you for the confidence you have expressed In our organization
ond we would like this cononent placed Into the record of the June 12, 1091
hearing on the Film Preservation Act. We look forwawrd to playing an active
role on the Film Preservation Board.

? P Vb
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ApPENDIX 13 —LeTTER FROM BARRY W. LynN, LEGISLATIVE COUNSEL,
AND MorToN H. HALPERIN, DIRECTOR, AMERICAN CIVIL LIBERTIES
UnioN, 1o HoN. Wiuiam J. HucHes, CHAIRMAN, JUNE 11, 1991

AMEFSCAN CIVIL LIBERTIES UNION

WASHINGTON OFFICE

June 11, 1991

Congressman William J. Hughes
Chairman, House Subcommittee on

Intellectual Property and Judicial Administration
341 Cannon House Office Building

122 Maryiand Averue. NE
. OC 20002
(202) 5441881

National Headcuarters
132 Wast 43rd Sireet
New York, NY 10038
(212) 9440000

PrencERT

Gizsser

£xECUTVE DeeCTOR
Elsanor Holmes Noron

Cram

NATIOMAL ADVTRORY COUMCE

Washington, D.C. 20515
Dear Chairman Hughes:

The American Civil Liberties Union was pleased to see that
you have introduced H.R. 2372, a bill to change the 1988
legislation regarding the National Pilm Preservation Board. We
support the bill which terminates the existing labelling
requirement for copyright owners and others who distribute or
exhibit "altered® versions of films selected for inclusion in the
National Film Registry.

As we indicated in our filing to the Librarian of Congress
at the time that regulations were proposed for implementing the
Film Registry legislation, it is a form of censorship whenever
agents of the United States government are required to make
decisions regarding the artistic merits of works which then, as a
collateral matter, imposes burdensome disclosure requirements on
the dissemination of these works. We believe it is
unconstitutional to require a private party to place a "label”
with specific govermment-mandated wording on a product like
motion pictures protected by the Pirst Amendment, at least absent
a genuinely "compelling® government interest. There was not,
however, any record before Congress in 1988 from which to derive
the conclusion that distribution or exhibition of any "colorized"
or otherwise "materially altered" films was a substantial
government concern. A "compelling” government interest is an
extremely heavy burden to bear, and we find no basis for
believing any labelling requirement would withstand
constitutional muster. Moreover, selection of a particular film
for inclusion in the National Film Registry certainly never
carried with it the inherent need to notify every viewer when an
"altered" version was exhibited.

The new legislation merely regquires that the Librarian of
Congress "provide a seal to indicate that a f£ilm has been
included in the National Film Registry..." so that the seal "may
then be used on copies of such films that are original and
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complete versions as they were first published...”. Only where a
person uses the seal is there any potential civil liability.

Your proposal, of course, eliminates most of the significant
problems associated with the current statute and requlations. It
would no longer be necessary for exhibitors and distributors to
be concerned about whether the product they were handling was
"materially altered”. The pejorative message of the current
labels will undoubtedly limit distribution of films which contain
them. Further, it would not be necessary for the Librarian to
micromanage the determination of what is and what is not a
"material alteration® and what alterations, even if "material”,
are acceptable because they are "merely® done to comport with
customary standards and practices. Such content-based decisions
are inappropriate.

We believe that H.R. 2372 is a most welcome move away from
the constitutional problems created b{ the original 1588
t

legislation, and -appreciate your sensitivity to constitutional
concern.

Sincerely,

b

Legislative Counsel

/’/7 /’vﬁf‘//_\

Morton H. Halperin
Director

BWL/njg
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ApPENDIX 14—LETTER FrOM MicHAEL R. KuIPPER AND JoEN B.
GLICKSMAN, COUNSEL FOR COMMITTEE FOR AMERICA'S COPYRIGHT
Cé)g&MUNITY, 170 HoN. WILLIaM J. HUGHES, CHAIRMAN, JUNE 11,
1991

COMMITTEE FOR AMERICA'S COPYRIGHT COMMUNITY

. SUITE 600
MICHAEL R. KLIPPER 2000 K STREET, N.W, TELEPHONE
COUNSEL WASHINGTON, D.C. 20006-1809 202) 429-8970

June 11, 1991

The Honorable William J. Hughes

Chairman

House Judiciary Subcommittee on
Intellectual Property and the
Administration of Justice

207 Cannon House Office Building

Washington, D.C. 20510

Dear Mr. Chairman:

The Committee for America‘'s Copyright Committee (CACC)
respectfully submits the following comments on Title III of
H.R. 2372, "The National Film Preservation Act of 1991," and it
asks that this gtatement be made part of the official hearing
record on this issue.

CACC is composed of representatives of a variety of
America‘'s copyright owners and users. Its members include the
creators and producers of computer software and databases,
books, newspapers, magazines, sound recordings, motion pictures
and other video and film products, and educational testing and
training materials, as well as commercial broadcasters. A list
of CACC's members is attached for your review.

In early 1989, the members of CACC joined together
because of their concern over legislative efforts that threaten
the constitutional goal of promoting the production and
dissemination of creative works. 1In particular, our members
are troubled about proposals that would impose so-called "moral
rights”™ on copyright-intensive industries in this country.

CACC believes that, if enacted, such proposals would adversely
affect many of the traditional practices and relationships that
are fundamental to the daily operation of these industries.

Since its inception, CACC has been closely monitoring
developments under the National Film Preservation Act of 1988,
2 U.S.C. Sec. 178 (~the Act"), including the Librarian's
efforts to implement the mandatory labeling provisions and the
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current efforts to revise and extend the existing statutory
scheme.,

Our interest in the film board issue is grounded, in
large part, in the fact that the Act has strong "moral rights”
underpinnings. Mr. Chairman, you alluded to this very point at
the time you introduced H.R. 2372:

The 1988 legislation was the end product of
an unsuccessful effort to secure proprietary
rights ["moral rights®) in films for
American film directors and screen writers
similar to those enjoyed by their
counterparts in some European countries.

Indeed, both as a discussion draft, and as first approved by a
congressional subcommittee, the Act would have directly amended
the Copyright Act, leaving no doubt that the fight over its
enactment was about copyright law. See Schwartz, The National
Film Preservation Act of 1988: A Copyright Cagse Study in the
Legislative Process, 36 J. Copyright Soc'y of the U.S.A. 138,
141 (1989). 1In addition, the main proponents of the Act, the
Directors Guild of America ("DGA"), made clear at the outset,
and have continued to proclaim, that the 1988 law is but a
first step in DGA's quest for a full- blown federal "moral
rights" law.

i eover, at the heart of the Act’'s labeling
provisions is the concept of "material alteration" -- a
concept that is central to the operation of a statutory "moral
rights™ regime.

1/ Under the Act, if a film is selected for inclusion in the
National Film Registry, any version of the film that has
been "colorized” or "materially altered” must carry a
gstatutorily prescribed label indicating that it has been
s0 adapted. See 2 U.S.C. § 178c. The Act also specifies
the wording of the statutorily prescribed labels for both
"colorized” and "materially altered” films. See id.
Furthermore, the Act directs the Librarian of Congress to
establish general guidelines for use in determining
whether a particular version of a film has been
"materially altered.” §See 2 U.S.C. § 178b.
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Aside from the "moral rights® issue, CACC is
interested in the film board issue because of concerns about
the Pirst Amendment implications, and the wisdom, of a
regulatory plan that requires representatives of a
federally-created entity to make content-based choices about
protected First Amendment works, including such determinations
88 which motion pictures warrant inclusion on a National Film
Registry.

Against this background, at this time we would like to
share with you some brief comments on Title IIl of H.R. 2372.

Mr. Chairman, at the outset we would be remiss if we
did not express our appreciation to you, Representative
Moorhead, and, of course, the Librarian of Congress, Dr.
Billington, for crafting a legislative proposal that contains a
number of important provisions.

Firgt, Title 111 focuses on the significant issue of
film preservation. As creators and users of copyrighted works,
we fully recognize the public interest in the preservation and
restoration of creative materials such as motion pictures. Por
this reason, in the past, CACC has applauded the efforts of the
Librarian and Congress aimed at better preserving and restoring
motion pictures, and we reaffirm our appreciation for the
commitment evinced by the bill's creators to these laudable
goals. ’

4

Second, because of our aforementioned concerns
regarding the mandatory labeling provisions in the Act, the
decision to exclude labeling language from Title III is a very
welcome one.

Third, we are appreciative of the steps you have taken
in drafting H.R. 2372, Mr. Chairman, to ensure that your
Subcommittee, with its extensive copyright expertise, is given
a full opportunity to review this legislation. Your actions in
this regard have precluded a repetition of the situation that
occurred in the 100th Congress, when the original film board
proposal was added as an amendment to an appropriations measure
despite its obvious copyright implications.

Nonetheless, the members of CACC have significant
concerns regarding the overall approach found in Title Ill. 1In
sum, we believe that Title IIl contains certain troubling
provisions that (1) sre pot essential to achieving the stated

62-146 O - 93 -~ 19
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goals of preserving and restoring motion pictures, and (2) put
agents of the federal government in the inappropriate position
of making aesthetic and qualitative judgments regarding the
contents of motion pictures.

Mr. Chairman, as you indicated in your introductory
remarks on H.R. 2372, "it [Title III]) is limited to matters of
film preservation.® Title III contains several provisions
crucial to achieving that worthy goal. In particular, after
completion of a study, required by Section 314 of the bill, on
the current state of film preservation in the United States,
the Librarian is instructed to "establish a comprehensive
national film preservation program for motion pictures, in
conjunction with other major film archives.” Section 304(a).
Obviously, the purpose of this program is to improve
preservation and restoration efforts with respect to the
greatest possible number of motion pictures.

In light of this goal, we submit that the provisions
for the creation of a National Film Registry and the selection
of 25 "classic*® films per year for the Registry (the maximum
number of films that can be placed on the Registry annually),
are not essential to further the paramount goal of
preservation. Not only are these provisions not essential but,
more importantly, they perpetuate one of the key vices under
current law: placing the Librarian and the members of the
federally-created film board in the position of making
qualitative decisions about the relative merits of various
motion pictures, thereby injecting the federal government into
the aesthetic aspects of the motion picture industry.
Enhancing and coordinating film preservation and restoration
efforts is an appropriate goal. Mandating that federal agents
make such aesthetic judgments is not.

Given the .foregoing, we urge that the Subcommittee
consider a different approach, one that eschews creating (or,

in this case continuing) another federal entity -- the National’

Film Preservation Board -- and that relies, instead, on the
Librarian's existing powers to further the interests of film
preservation. The Subcommittee should consider an approach by
which the Librarian appoints an informal advisory panel to

(1) work with him in devising an overall plan to better
coordinate preservation and restoration efforts in the public
and private sector, and (2) encourage appropriate parties to
voluntarily increase their efforts in this regard. In our
view, an approach along these lines is preferable to one that
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requires subjective decisionmaking by those vested with power
by the federal government. While a modest appropriations may
be necessary to enable the Librarian to carry out these
functions, such a streamlined approach would not necessitate

- establishing the type of formal governmental machinery
contemplated under Title III of H.R. 2372.

In conclusion, CACC will monitor the progress of this
legislation carefully as it works its way through Congress.
Given our aforementioned concerns, we strongly urge this
Subcommittee to resist efforts (1) to amend the film board
legislation to incorporate mandatory film labeling provisions,
(2) to push through mandatory labeling legislation separate and
apart from the film board extension issue, and (3) for that
matter, to enact any proposals that would import "moral rights”
into this country.

We hope that these comments prove helpful as your
Subcommittee continues its consideration of Title III. We
will, of course, be happy to elaborate on these comments if
that is the Subcommittee's desire.

Sincerely,

Micheel R. Klipper
(:;3 B. Gllckaman

Counsel for Committee for
America's Copyright Community

cc: Members of House Judiciary Subcommittee on Intellectual Property
and the Administration of Justice
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ArPRNDIX 15—LETTER FroM RoBERT L. MAYER, PHRSIDENT AND CHIER
OPERATING OFFICER, TURNER ENTERTADNMENT Co., TO HON.
WiuaM J. HucHEs, CHAIRMAN, JUNE 11, 1991

TURNER ENTERTAINMENT CO.
10700 Venios Boulsvard, Cutver City, CA 90232
. June 11, 1991

The Honorable William J. Hughesa

Chairman i

Intellectual Property & the M
Administration of Justice Subcozmittee

House Judiciary Committee

207 Cannon House Office Building

Washington, D. C. 20515

Dear Mr. Chairman:

Turner Broadcasting System, Inc. respectfully submits the
following comments regarding "The National Film Preservation Act
of 1991,® Title III of H.R. 2372. We regquest that our statement
be made part of the officlal hearing record.

Turner Broadcasting is fully committed to film preservation.
We appreciate the opportunity to provide the Committee an
overviev of our substantial preservation efforts.

In 1986, Turner Broadcasting purchased the entire Metro-
Goldwyn-Mayer "MGM" film library and the pre-1950 Warner library.
This and subsequent acquisitions have brought The Turner
Entertainment Cozmpany's current film library to over 3,300
feature films and over 2,000 short subjects and cartoons. Many
of these were produced prior to 1951 when safaty film became the
standard of the industry. MGM and Turner have spent a combined
thirty million dollars on preservation work. Every version of
every film, every cartoon, every short subject, every trailer and
aevery other plece of film material in our entire library has been
converted, preserved and restored with the exception of
approximately 35 films from the RKO library which has been in our
possession only a few years. These remaining films are scheduled
to be completed by the end of 1991. .

began conversion of unstable nitrate negatives to safety
film in the early 1960a. A number of rare silent movies were
among the first pictures upgraded, including LA BOHEME (1914) and
THE GREEN GODDEES (1923). Thae MGM safety conversion included not
only the relatively simple copying of black and white film to
safety stock but also the more difficult and expensive
modernizing of the printing facilities of 115 feature films
photographed in the 3-strip Technicolor process (single strip
color negatives have been used since 1933). Additionally, all
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short subjects, cartoons (again, from Technicolor), trailers,
foreign language titles and all other nitrate film materials were
preserved on safety stock.

By the early 1980s, MGM had merged with United Artists "UA"
which had previously purchased the entire pre-1950 output of
Warner Brothers. About half of the UA feature films had been
converted to safety stock, and preservation efforts continued
after the merger. Turner then purchased the merged MGM company
and completed the unfinished conversion. Two years later, Turner
exclusively licensed U.S. rights to the entire output of RKO
Radio Pictures (1930-1957). Of the close to 800 features in this
group, 270 had not yet been protected by conversion to safety
stock. Turner continued the RKO conversion which should be
completed this year.

A large film library, like the Turner library, requires a
significant financial commitment to preservation. Rising
laboratory work costs and film stock prices have increased the
conversion cost of a black and white feature film to
approximately ten thousand to twenty thousand dollars, varying
with the length and condition of the nitrate material.
Conversion from 3-strip Technicolor to modern single strip color
costs a minimum of sixty thousand dollars.

Even after the conversion of a film library is completed,
the maintenance of preserved works is an ongoing process.
Preserved films are stored in controlled environments, such as a
salt mine, and are checked for signs of deterioration at
regularly scheduled intervals. Also, improvements in
preservation technology occur. For example, several of the
Technicolor pictures in the Turner library which were first
converted to single strip negatives in the late 1970s are being
redone to achieve higher quality. Foremost in this reconversion
is GONE WITH THE WIND, finished in time for its Soth anniversary
in 1989 at a cost of about two hundred and fifty thousand
dollars. Turner Entertainment anticipates ongoing expenditures
of at least one million dollars per year in film preservation and
maintenance.

Turner Broadcasting is proud of its leadership role in film
preservation. But, we are not alone in our preservation efforts.
The entire entertainment industry has recognized the value of
film preservation and has instituted preservation programs.

Although we support your interest in film preservation, we
urge the Subcommittee to consider whether extension of the
National Film Board is necessary or is the best way to encourage
preservation. We join the Committee for America's Copyright
Community, of which we are members, in suggesting that the
Librarian use his existing powers to appoint an advisory
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committee to devise a film preservation strategy in cooperation
with film copyright owners and other interested parties.
Government efforts might be better focused on films of historical
or cultural interest which are in the public domain or are, for
other reasons, not being preserved rather than on the twenty-five
Film Board "best film" designations which are, undoubtedly,
already being preserved. We would strongly support adequate
appropriations for this more flexible approach which would
promote preservation without the governmentally-intrusive
features of the current Film Board and of H.R. 2372.

Finally, Mr. Chairman, while we are not convinced that
extension of the Pilm Board in its present form is the best way
to advance the Library's role in film preservation, we salute the
focus of H.R. 2372 on preservation rather than regulation of film
distribution through mandatory labeling. Turner Broadcasting
intends to continue its current policy of labeling all colorized
films; however, we strongly oppose mandatory labeling
requirements or other so-called "moral rights" legislation and
urge the Committee not to move down that road on this or other
legislation.

Sincerely,

2T

Roger L. Mayer

RIM:ph
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DX 16-LETTER FroM ALFRED W. DI TOLLA, INTERNATIONAL
A PRESIDENT, INTERNATIONAL ALLIANCE OF THEATRICAL  STAGE
EMPLOYES AND MOVING PICTURE MACHINE OPERATORS OF THE
UNITED STATES AND CANADA, TO HoN. WiimM J. HUGHES,

CHAIRMAN, JUNE 25, 1991

PICTURE MACHINE OPERATORS OF THE UNITED STATES AND CANADA,
SUITE 601, 1515 BROADWAY, NEW YORK, NEW YORK 10036.5741
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QFFICE OF THE PRESIDENT

June 25, 1991

aoncrable William J. Hughes

Chairman

Subcommittee on Intellectual Property
and Judicial Administration

Committee on the Judiciary

207 Cannon House Office Building

Washington, D.C. 20515

Re: HR 2372

Dear Chairman Hughes:

I an President of the International Alliance of Theatrica" Stage
Exployes, a 60,000 member affiliate of the APFL-CIO, which
represents craftspeople in the motion picture and television
industries. Thege crafts include, but are not 1limited tnr,
cinematographera, film editors, art directors, hair and make
artists. I write this letter to express my support of HR 2372,
your bill to reauthorize thc National Film Praservation Act. 1In
particular, I applaud the bill's, addition of cinematographers to
the Pilm Preservatior Board which will advise the Librarian of
Congress as to which ::ims should be placed on the National Pila
Registry. :

Given the critical role cinematogravhy plays in creating the
photographic images that appear on screen, I can think of no craft
which is more desarving of this honor. Ir this light, I would like
to strongly support the International Photographers Guild as the
nominating organization for the cinematographer's representative
on the Boarad. Put simply, the Guild is the largast, most
distinguished photographers' organization in the world.
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Its 3,000 plus nembers have won more Academy Awards and Emmys than
members of any other comparable organization. Indeed, the Guild's
rembers include almost all of the American Soci.- of
.. -atographers' 165 nmembers. However, unlike the self-sciec-ing
ASC, the Guild's membership is not limited to cinematographers of
theatrical motion pictures. On the contrary, the Guild's broadly
based membership excels in all areas of photography, including
documentaries, videotaping and newe photojournalism. This is
impo because these are some of the vary formats suggested by
the : ‘ian for nomination to the National Registry.

‘ver .r, the Guild is a trade union in the finegt sense of the
Por more than 60 years it has negotiated collective
iing agreenents for all crafts associated with
c. .tography, including camera operators, asgistants, still
photographers and news photojournalists. In this sense, the
International Photographers Guild has played a role analogcus to
the DGA, WGA and 8AG, all of wvhom are presently on the National
fi. . Preservation Board. In short, there should be no doubt in
anyona's mind as to which cinematographic organization represents
its members in all facets of its craft, as well as in collective
bargaining.

I strongly urge you to make the International Photographers Guild

the organization authorized to nominate cinematographers to the
Pilm Preservation Board.

Sincerely,
, (JM

hd ATIONAL PRESIDF:

AWD3 sag
cc: Hayden Gregory
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ENDIX 17—LErrer FRoM JoHN M. KERNOCHAN, NAsH PROFESSOR
i EmErrrus OF Law, CoLUMBIA UNIVERSITY ScrooL OF Law, NEW
York, NY, 10 Emc Scuwariz, Pouicy PLANNING ADVISER,

LiBrARY OF CONGRESS, JULY 2, 1991

Columbia University in the City of New York | New York, N.Y. 10027

SCHOQL OF LAW 438 West T10th Bireet

July 2, 1991

Eric Schwarcz, Baq.

Policy Plsnning Advisor
Department 17, Library of Congreas
. Washington, D.C. 20840

Desr Bric:

1 found the ALAI Resolution which vas sent to the Copyrighc
Office in July 1990. 1 hope you will be sble to get this in the
Record of Proceadings for both the Senate and the House. If
Bernie Korman canmot supply cthe CISAC resclution, I am sure it can
be obtained by calling CISAC and ssking for a faxed copy. The
CISAC numbers in Paris are 47205937 or 47202252 and the fax number

18 47230266.
Uith chanks and warm regards,

Sincerely,

otm M. Kernochan
Nash Professor Emeritus
. of Law

JMK:ah
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APPENDIX 18.—LETTER FROM PROF. ANDRE FRANCON, SECRETARY
GENERAL,  ASSOCIATION  LITTERAIRE =~ ET  ARTISTIQUE
INTERNATIONALE, PARIS, TO RALPH OMAN, REGISTER OF
CopyriGHTS, LIBRARY OF CONGRESS, JULY 3, 1990

ASSOCIATION LITTERAIRE £T ARTISTIOUE
INTERNATIONALE

5. AUS OS MATWURMG Paf:S 75008

PARIS, 3th July 1990

Hon. Ralph OMAN

Register of Copyrigﬁtu for the United States
Librery of Congress

Oepartment 17
WASHINGTON, OC 20540 (U.S.A.)

Dear Mr OMAN,

I have the honor to trensmit to you, on behelf of ALAJ,
the resolution sdopted unanimously by ALAI's Executive Combit-
tee and spproved by ALAI's Genersl Assembly at its meeting: in
Helesinki, Finlend on the 30th of May, 1990. .

ALAI, #s you know, is a multinstionel organization for
the prosotion and defense of authors'rights. Baesides its
hesdquerters snd membership in France, ALAIl includes nationel
groups in the following netione : 17 netional groups, i.e
Germen, American, English, Auvstrisn, Belgian, Canadian, Denish,
Spanish, Finnish, French, Greek, Outch, Italien, Norweﬁian;
Swedish, Swiss and Isrweli.
Insofar as such recording mey serve to advance tha prﬁposal
in question, ALAI wishes to be recorded in support of the (LIPS
proposal for asvtometic rtenowel of copyright as alreedy epproved

by /you.

With thanks for your sttention and essistsnce and uitr
cordiasl regards. ,

Sincersly yours.
p =
For ALAI

Prof.André FRANGCON
Secretary Genaral
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APPENDIX 19.—RESOLUTION OF THE ASSOCIATION LITTERAIRE .
ARTISTIQUE INTERNATIONAL, PARIS
ASSOCIATION LITTERAIRE ET ARTISTIQUE
INTERNATIONALE
5 Ml 063 saDaMneg AaALS 75008

RESOLUTION

Considering that ALAI hss long fevored the Berne Convention
torn of 1ife plus fifty or more yesrs for the protection of
svthor‘s works,

and

congidering that ALAI opposes -8s does the Berne Conventionp

the 1nvalida§ion of copyrights for non-compliance with form

and

considering thet under current U.S. Lew, 8s epplisd to work
in their first twenty-eight year term of protection in 1978
copyrights in euch works will be invelidsted if renswel for
lities ere not compliad with,

and
considering thst many importsnt copyrights have been lost
through ignorence, insdvartenceé or error,

Now therefors be it resolved that :

1. - ALAI supports the propossl making sutomstic the
renewsl of all copyrights for which renewal is st
roiuircd vnder U.S. Law, which propossl has been
forward by the U.S. Committes for Literary Proper
Studies (CLPS), snd endorssd by the U.S. Register
Copyrights- snd by ALAI-USA and ALAI-Canade.

lities,




- 2 -
2. - This resolution is to be formslly communicatead as
soon e% practicable by ALAI to the U.S. Register of

Copyrights.

Adopted unanimously st Halsinki, Finland on May 30 1990 by
the Genersl Assembdbly of A.L.A.I.

*esasonnwe
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APPENDIX 20.—RESOLUTION OF THE INTERNATIONAL CONFEDERATION OF
SOCIETIES OF AUTHORS AND COMPOSERS

INTERNATIONAL CONFEDERATION OF SOCIETIES OF AUTHORS AND COMPOSERS

BE/91/277
EXECUTIVE BUREAU
(Bzussels, 28-30 January 1991)
Ragort
sent
Mr J. Corbet, siden
Mr G. Boytha, esiden

Massrs E. Bsutista, also 'Z%thdcnt of the Europesn

Committes, L. Capograssi, MN.J. raegard, . teile, o
atejcek, S. Matsuoka, Ms G. Messinger, Messrs G. Petri, N.

Tchatverikov and J.L. Tourniar, 8

The Secretary GCaeneral
Apologies:

Mr A. Stamponas, idant o e Lat Committes
Guest:

Mr R. Abrshaas, :eptoncntini the Chairman of the Asian-
Pacific Coamittae for the discussion on itea 9) of the agenda.

*
* *

1) Openiog of ths meeting and miscellapecus agnouncassnts

The President of Ehc Fxecutive Bureau walcoamed the meabars
of the Bureau on beha of .

With regard to the agenda, the followving qunstiona would
be discussed under ;h. itens indicated balow:

- Jbta): "SPA faquest to sarve as a aeaber of the "Latin
Ancrica Working Group";

-~ 10bis): “"Possibla affilistion of <CISAC to the
EUROVISIONI Organization''s

-~ 10ter): "Tedis project™;



- 10quater): "Meaorandus froe a Directorate~General of
Studies (Luxesbourg, 19 February 1990) on suthors' rights via-
A-vis non-profit-saking or sizilar associastions”.

2) vogts of

voroval of the Repor: the Florap
pd Budapest (Y Octgobar 15990) s@etig

Documents BE/90/1567 and BE/90/2298 were unsnimously
approved.

ORGANIZATION AND FUNCTIONING OF CISAC

The Executive Bureau congratulated the Secratary General
on his initiative to draw up an annotated agenda, a docuaent
wvhich certainly made the Bureau's work easier.

The Bureau was unanimously in favour of aenlarging the
aforezentioned Workiang Croup to include BILD-KUNST, KODA and
SUISA.

On tha other hand, the Bureau would not take a decigion on
SUISSIMAGE's application until its acaxt aeeting; 1n the
maantime, the President of the Bureau would aake further
inquiries about the links vwhich aight exist betveen this
Society and AGICOA,

Las*ly, the Buresu did not think the Working Group's
present aane should ba changed.

3bia) SPA uegt to se s a of th tin Aserica™
Erging !ioui

The Bureau agreed to this request and indicated that SPA
would take part, as of right, in tha "Latin America” Working
Group's next aeeting vhich vas to be held in Mar dal Plata on
25th and 26th March 1991.

4) Criceria to be adopted for awarding the CISAC Gold Medal

Rather than defining general critecria, the Bureau
considered it appropriats, above all, to define ainimuz onas
which, in any case, ought to be flexibla.
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The presentation of this Medal should be a promotional act
for CISAC aend teke place, as far as possible, at General
Asseablias so that the occasion would be a forasl one and would
thus constitute a media event.

To ensure that this distinction resained exceptional in
character, the Bureau did mot think it should be avarded
systesatically et each Congress. Furthermore, the Medal could
be awarded to authors and adainigtratars slike.

$) Partici of the nis ive 1

For the next Adainistrative Council meeting, the Secratary
Genarsl would prepars s dreft amendnment to Article 10 of the
Statutas atuifying that duly noaminated substitutes could
attend meetings only in the absence of the incusbents.

This resolution was unanigously adopted and would be
fornally coaaunicated by the Secretary Genersl to thes Register
of Copyrights of the United States.

7) Organization of s Seginsr op “sprketing®

The Bureau thought that it might be detrimental to the
Sociaties to saploy the tarm "marketing™ and that the title
"Seminar on the licensing and comnunication activities of the
authors' Societies™ (percaption et communication) would be
preferable. The Secretary Ganeral would advise the organizers
of the Seainar accordingly.

In addition, the Bureau agreed to CISAC bearing half the
;nvi;aggg simultaneous interpratation costs, i.e. the sum of
sD 3, .

8) Report on the tiongs of tha Technical Committ Athens
M" .

a) Share-out of cable distribution rovalties between the
various repertoires

The reservations expressed by several Societies at the
aforasentionad Technical Committea meatings concerning the
resulta of the "Techniques and ¢riteria for cable distribution®
Hork;.ng Croup's research ware also shared by sevaral sembars of
the Bureau.



Annex
Automatic renewal of ights in United-States of America

Considering that CISAC has long favored the Berne Couvention's

term of life plus fifty or more years for the protection of
author's works, ’

and

‘considering that CISAC opposes -~ as does the BSerne Convention

- the invalidation of <copyrights for non-compliance with
formalitiesa,

and

conaidering that under current U.S. Lav, as applied to works in
their £first twenty-eight year ¢temm of protection in 1978,
copyrights in such works will be invalidated if renewal formalities
are not complied with,

and

considaring that many important copyrights have been Llost through
ignorance, inadvertences or erxror,

Now thearefors be it resolved that:

1. On the unanimous advice of the Legal and Legislation Committee,
CISAC supports the proposal making autcmatic the renewal of
all copyrights for which renswal is still required under U.S.
law, which proposal was put forward by the U.S. Committee for
Literary Property Studies (CLPS), and endorsed by the U.S.
Registar of Copyrights and by ALAI ~ USA and ALAI -~ Canada.

2. This resolution is to be formally commnicated as

soon as
possible by CISAC to the U.S. Register of Copyrights.

N.B. Roso.!.ution approved 3/16/90 by the CISAC Legal and Legislation
Committes at Beetstazwaag, Holland

It still has to be submitted to the Executive Bureau or to the
Administrative Council for approval

Approved by the Executive Bureau on January 28, 1991.
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APPENDIX 21—LETTER AND STATEMENT OF BARBARA RINGER, Esq,
- FoRMER REGISTER OF COPYRIGHTS, JUNE 27, 1991

BARBARA RINGER
ATTORNEY-AT-LAW
560 "N~ STREET SOUTHWEST
BUITE N-803
WABHINGTON, D.C. 80024

@O 485-4531
70N 9975807

June 27, 1991

Representative William J. Hughes

Chairman, House Subcommittee on Intellectual
Property and Judicial Administration

Room 206, Cannon Rouse Office Building

Washington, D. C.

Dear Representative Hughes:

On June 20, 1991, Mr. Irwin Karp presented to your
Subcommittee a statement favoring enactment of Title II of H.R.
2372, the Copyright Renewal Act of 1991. Mr. Karp is Counsel to
the Committee for Literary Property Studies, and as a member of the
Committee I fully endorse all of his statements and conclusions.
In addition, I should like to present some personal observations
concerning this thoroughly justified and badly needed piece of
legislation, with the request that they be included in the printed
record of the hearing.

Yours sincerelxy,

v

" Barbara Ringer j
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STATEMENT OF BARBARA RINGER,
FORMER REGISTER OF COPYRIGHTS, ON
TITLE I1 OF H.R. 2372, THE BILL FOR
AUTOMATIC RENEWAL OF COPYRIGHT
June 27, 1991

I am a member of the Committee for Literary Property Studies
("CLPS"), and my views on the bill for automatic copyright renewal
are fully reflected in the statement submitted to your Subcommittee
by Mr. Irwin Karp, the Committee's counsel. In addition, however,
I have a personal perspective on the problems addressed by this
bill which I hope will prove of value to your members during
further consideration of its provisions.

For five years (1951 - 1956) I was the Head of the Renewal and
Assignment Section of the Copyright Office's Examining Division,
and for some years thereafter, as Assistant Chief and Chief of that
Division, I continued to have line authority over the Office's
renewal operation. In the late 1950's 1 prepared an exhaustive
study of the copyright law's renewal provisions, which was
published in the early 1960's as a monograph in the Office's series
of general revision studies. Beginning in 1955 and until my
retirement in 1980 I was in close contact with the development,
enactment, and implementation of what became the Act of October 19,
1976 for Geneeral Revision of the Copyright Law, and was directly
involved in the drafting of the provisions on duration, renewal,
and reversion. It should not be surprising that, after forty years
of experience with this subject, I should have some strong feelings
about it.

As I write this statement I have a mental image of my office
in the old Copyright Office on the first floor of what is now the
Adams Building of the Library of Congress, and of the constant
procession of tragedies that were played out there. Some of these
tragedies were revealed in correspondence: renewal applications
received too late or inquiries (some from Congressional offices)
about what to do now that the first term had expired. Worse were
the frantic phone calls; if there was still any time left in the
28th year it was the Office's policy to move heaven and earth to
get the renewal registered in time, but for claims received too
late the pain we felt in conveying this message was nothing
compared to the reaction on the other end of the line.

Worst of all were the personal visits from authors and their
heirs whose property had been lost through no fault of their own.
I have read the statement of Mrs. Jacqueline Byrd and was deeply
moved by her experience, but I can only say that it is in no way
untypical. When individual claimants break down in tears at what
you have to tell them, it is not something that you can easily
forget. Those of us who had to administer this unjust law,
including Abraham L. Kaminstein (then Chief of the Examining
Division), felt strongly enough to discuss the possibility of
notifying claimants of the renewal deadlines applicable to their
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works, but we had to conclude that the immensity, complexity, and
expense of such an undertaking would make it wholly impracticable.

The reasons for a "too late" rejection varied: often there
was simply no knowledge that such a requirement existed, or there
was the all-too-common procrastination involved in undertaking to
deal with government red tape. A great many authors or their heirs
assumed that their original publishers or producers would take care
of the matter, but during an era of corporate mergers, mass
transfers of copyright ownership, and dazzling changes in the media
and their control, compliance with a formality connected with a 28-
year old work could easily get lost in the shuffle. Even where the
original publisher or other original copyright owner had
established a procedure for submitting timely renewal applications
on behalf of their authors, there were frequent slip-ups: misfiled
tickler cards, changes in personnel, mistakes and negligence of all
kinds. As for potential renewal claimants from other countries,
their total ignorance of the requirement was matched by their total
amazement when it was explained to them.

None of this made sense to those of us who had to deal with
renewal registration on a daily basis. Early in the revision
program, when we were still talking about a copyright term based on
the date of publication, there were some discussions of retaining
renewal and providing grace periods, advance notices, or some kind
of recourse against unjust forfeitures, but none of the suggestions
seemed practicable or adequate. Based on a great deal of dismal
experience it was ultimately the Office's conclusion that the
renewal system was truly unjust to authors and their families, that
any benefits it might have were not to the public but to potential
pirates looking for a windfall, that a term of either 28 or 56
years was too short, and that, for the future, the whole renewal
apparatus ought to be abandoned.

At the same time, it was considered important to retain the
reversionary aspect of renewal. After a long wrangle, what emerged
in the General Revision Act of 1976 was essentially a single term
based on the life of the author, with a provision allowing the
author or the author's family to reclaim copyright ownership after
a period of time.

This 1left the question of what to do with subsisting
copyrights still in their first term when the new law came into
effect. The legislative history of the 1976 Act will bear me out
in saying that this problem received very short shrift. Everyone
agreed that the new law could not fairly, or even constitutionally,
cut off future interests and expectancies that had been the subject
of thousands of assignments, which in turn had been the subject of
massive trafficking. The wording of the renewal provision had been
interpreted in dozens of cases over more than sixty years, and no
one dissented from the argument that, for subsisting copyrights in
their first term, it would be dangerous to tinker with the old
language, bad as it was.
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The House Report strongly criticized the unfairnmess of the
all-or-nothing renewal requirement, and recommended that it be
repealed for the future. The same arguments applied to copyrights
still in their first term, and it would have been far better if a
way could have been sought at that time to ameliorate their
situation. In the context of the general revision legislation
there were raging arguments over the future length of the copyright
term and the conditions for reversion of rights, but no one seemed
disposed to focus .on what was regarded as a transitional provision.
No one, including me, had the imagination to suggest the rather
simple solution contained in the bill now before you. There was
certainly no understanding, tacit or otherwise, that the rigid
renewal requirement had to be retained intact. The possibility of
making renewal registration optional was, to the best of my
recollection, never raised.

The 1976 statute did away with some copyright formalities and
softened others, but retained certain requirements as a condition
of securing and maintaining protection. The "transitional® renewal
requirement for works in their first term on January 1, 1976 was
one more formality, along with various notice, registration, and
manufacturing provisions, and attracted no attention until the
efforts to bring the United States into the Berne Convention began
some ten years later. The Berne implementing legislation was
highly controversial; and again there was apparently a disposition
among its sponsors not to tinker with what might still be called a
"transitional” provision. However, because the Berne implementing
legislation finally did away with all formalities going to the life
or death of a copyright except renewal registration, it now stands
out like a blue carbuncle. Aside from producing human tragedies
like those 1 have seen with my own eyes, it is fundamentally
inconsistent with the basic provisions of our copyright law as it
exists today.
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Amnmx 22-Lerrer FroM PaTRICR J. GRIFFIN, GRIFFIN'JOHNSON AND
AssocuTes, To Hon. WmuaM J.  HuUGHES, CHAIEMAN,
TRANSMFTTING A STATEMENT OF THE NATIONAL Music
| PUBLISHERS ASSOCIATION, Inc., JUNE 19, 1931

GRIFFIN/JOHNSON

AND ASSOUIATES

June 19, 1991

The Honomble Willmm Hughu

Chairman, 8§ on Intell 1 Property,
And Judicial Administration .

House Judiciary Committee

207 Cannon House Office Building

Washington, D. C. 20515

Dear Mr. Chairman:

Mr. Ed Murphy, President of the National Music Publishers’ Association, has
asked me to forward to you a statement the Association would like to have
entered into the hearing record on H.R. 2372, the Copyright Renewal Act of
1991,

The National Music Publishers’ Association strongly supports the adoption of
this legislation and appreciates the leadership you have provided in moving
this hrough the Sub i

d

I hope the Association’s statement will be made a part of the official hearing
record. If this is not pmsible, I would appremte it if you would have
on the Sub staff

Sincerely,

Pamck 1 G% ‘
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National Music Publishers’ Association ®  Ine.

105 EAST 42 STREET, NEW YORK, N.Y. 1007 » {212) 570-5330 » CABLE ADDRESS: HAFOX -
TELEX: 13744 HAFOX UR

H. R. 2372
statement of the National Music Publishers’ Association, Inc.
Before the Bubcommittee On Intellectual Property and Judicial
Administration
House Judiciary Committee
102nd .Congress, First Session
June 20, 1991

Mr. Chairman, the National Music Publishers’ Association, Inc.
(NMPA) welcomes this opportunity to submit a statement in support
of Title II of H.R. 2372, the Copyright Renewal Act of 1991, which
is the subject of hearings today. NMPA is éxtremely grateful to
you, Mr. chairman, and to Mr. Moorhead for taking the lead in
"introducing this important legislation.

NMPA is the trade association for the American music
publishing industry. We represent more than four hundred mnusic
publisher members, including virtually all of the most active and
influential music copyright owners in the United States. Through
their partnerships with composers and songwriters, our music
publisher members help to cultivate and market the music which has
made this country the post economically and culturally successful
music producer in the world.

The Copyright Renewal Act of 1991 will mitigate the unfairly
harsh,  confiscatory effects on creators and copyright owners of
failing to satisfy the copyright remewal technicalities of the 1909
Copyright Act. The proposed 1legislation provides for automatic
renewal of pre-1978 copyrighted works published under the 1909 Act
at the end of their first twenty-eight year term of protection.
Thus, accidental and sometimes catastrophic forfeitures of
copyrights eligible for renewal between 1991 and 2005 will be
avoided. Renewal of post-1978 works is not rea'uu:ed under the new

1976 Copyright Act.

The American intellectual property community would greatly
benefit from elimination of the danger of inadvertent lapsing of
pre-1978 works into the public domain due to a technical failure of
the creator or copyright owner to properly file for renewal. The
well known hit song from the 1950‘s entitled, "Rockin Robin" is
just one example among thousands of copyrighted  works
unintentionally forfeited by innocent and unsophisticated owners.
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In the case of "Rockin Robin," the widow of the songw-r:.ter, unaware
of the technicalities of the 1909 copyright provisions governing
the rights in her only valuable asset, failed to properly renew and
was subject to the draconian penalty of divestiture. This
tragically unfair result benefits no one. .

In actuality, The Copyright Renewal Act of 1981 will help keep
works available to the public. The diminished commercial value to
merchants of- dealing in public domain 'meterials on a necessarily
non-exclusive basis often discourages the manufacture and
distribution of such works. This often results in the public
having less access to works after their copyright protection
expires. The premature passing of works into the public doma:m
clearly does not represent a windfall ga:.n for the public in any
real sense. .

Since The Copyright Renewal Act of 1991 also contains
significant incentives for copyright owners to continue to formally
renewal pre-1978 copyrights with the U.S. Copyright Office, NMPA
sees rio cogent arquments against its enactment. Copyright Register
Ralph Oman supports “fast track" 1qu.slatJ.ve action on this bill, a
position which has our firm support.

In conclusion, Mr. Chairman, Congress acted in 1976 to ensure
copyright protection to all new works for a minimum of fifty years
after the last surviving author’s death. In 1988, Congress
affirmed the role of our nation as a leader of the world copyright
communlty by enacting the Berne . Convention Inplementation Act.
There is insightful recogxu,f::.on in our country today of the
importance to our economy, ade balance, and cultural legacy of
strong copyright protections u.or creative works both at home and
throughout the world.

A situation continues tp exist, however, whereby certain pre-
1978 works accidentally d cquite unfairly have their U.s.
protection revoked after twenty-eight years—-to no one’s benefit.
NMPA urges that Congress rectify this unfortunate anomaly in the
Copyright Law before one nore creator or copyright owner loses
protection of his or her meost valued asset for failure to comply
with statutory technicalifties established during an era of
diminished sensitivity to e importance of intellectual property

rights.
Thank you.
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APPENDIX 23 —L&TTER FROM BERTRAM W. CARP, TURNER BROADCASTING
SysteM, INc,, T0 HoN. WiLLIAM J. HUGHES, CHAIRMAN, JUNE 18, 1991

820 First Streey, N.E., Washingson, D.C. 20002
g:mn-‘nhh
(202 0087080 Sub on Courts

June 18, 1991

The Honorable William J. Hughes

Chairman

Intallectual Property & Judicial
Administration Subcommittee

House Judiclary Committee

207 Cannon House Office Building

Washington, D. C. 20518

Dear Mr. Chairman:

Last week, Turner Broadcasting asked to testify at the
June 20, 1991 hearing of the Bubcommittee on Intellectual
Property and Judicial Administration.

We sought the opportunity to balance testimony presented at
the June ¢ hearing regarding news monitoring services. Proposals
to extend presumptive fair use to news monitoring services have
serious implications not only for Turner Broadcasting but for
network and local news broadcasters, in general. Also, our
ongoing litigation in this area makes Turnmer Broadcasting
particularly ned about p tial Congressional action.

Based on our understanding that you do not favor inclusion
of nevs monitoring provisions in H.R. 2372 because there is not
sufficient time to davelop a full record, we hereby withdraw our
request to testify on June 20. 8hould the Subcommittee
contemplats moving forward with legislation affecting news
monitoring services in the future, we would appreciate the chance
t:r t:u:-:liv.:- and other interested parties to present our views
al a . .

We very much appreciate the attention which you and the
Subcommittes staff have given to this matter.

Bertran W. Carp
i

BWC/ph

TBS SUPERSTATION ¢ TNT ¢ ATLANTA BRAVES ¢ CNN « ATLANTA HAWKS * HEADUNE NEWB
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APPENDIX 24.—STATEMENT OF JOSEPH CAYRE, PRESIDENT, GOODTIMES
Home VpEo Corp.,, NEw YORk, NY

STATEMENT OF JOSEPH CAYRE ON TITLE 11
OF HR 2372 SUBMITTED TO SUBCOMMITTEE ON
INTELLECTUAL PROPERTY JUDICIAL ADMINISTRATION
OF THE HOUSE COMMITTEE ON THE JUDICIARY

I am president of GoodTimes Home Video Corporation of New York, New
York. GoodTimes Home Video is now the largest independent distributor of home video
cassettes in the United States. Our products appear in most major retail chains, including
K-Mart, Wal-Mart, Toys "R" Us and Target Stores.

The success of our company, and the extent of the distribution of our products,
is primarily due to one major fact: the retail price of our home video cassettes, usually
below $10.00, is affordable for almost everyone. By pursuing this low cost strategy,
GoodTimes has allowed millions of American consumers to own, rather than simply rent,
home video cassettes.

Much of our product line consists of copyrighted motion pictures licensed from
the major studios and other entertainment companies. Currently, GoodTimes is distributing
works licensed by RCA/Columbia, MCA (Universal), HBO, Hanna/Barbera and the
National Broadcasting Company, among others. GoodTimes is scrupulous in obtaining
licenses to use works which are protected by existing copyrights.

Another significant part of our product line consists of works which are not
protected by copyright, and which GoodTimes, like anyone else, has the right to reproduce
and sell. During the past few years alone, GoodTimes has released to the public for
purchase, at low cost, hundreds of public domain motion pictures, documentary compila-
tions, shorts and cartoons which had lain dormant and inaccessible to the public. Examples
of these works are the original "Phantom of the Opera® with Lon Chaney, the original, silent
*Dr. Jekyll and Mr. Hyde,” "Metropolis,” and many Charlie Chaplin and Alfred Hitchcock
films.

GoodTimes is not alone in this business. Indeed, there are literally hundreds
of companies throughout the United States which produce and sell public domain home
videos. Competition in this market is vigorous and prices to the consumer are correspond-

ingly low.

/ One may wonder why, if GoodTimes and others can develop a market in these

mouon pictures, the copynght owners themselves do not exploit them during the term of
copynght. The answer lies in the realities of the motion picture business. Quite simply, its
orientation is towards new products, and towards those\few older products whose pre-
éxisting reputation allows them to be marketed easily. The result is that thousands of works
/ which have been forgotien by motion picture studios, and which. are of no interest to them,
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One example is “This Is the Army", 2 wonderful 1943 Technicolor musical
starring Ronald Reagan and George Murphy. After its initial release by Warner Brothers,
the studio never rereleased it or permitted its exploitation in any way. Its copyright was not
renewed. After it fell into the public domain, home video companies like ours found it,
recognized its historical interest and commercial potential, and distributed it to the public.
I am confident that had the automatic renewal provisions been in place, this motion picture
would still be inaccessible to the public.

The burden of renewing a copyright on a company like Warner Brothers is
minimal. If such a copyright owner has so little interest in a work that it fails to file a
simple renewal form, there is no injustice in letting the work become part of the public
domain and available to all.

Another example is [t's A Wonderful Life, which is cited by the motion picture
community as an example of a tragic loss of copyright protection due to failure to renew.
I believe that this case illustrates our own point. It's A Wonderful Life had little
commercial success at the time of its release, and was of insufficient commercial interest to
warrant renewal. Upon expiration of the copyright due to failure to renew, independent
home video distributors who recognized its value began its distribution. By having entered
the public domain, It's A Wonderful Life has enriched the lives of millions of American
citizens who otherwise would have been unlikely to see it.

Injection of forgotten films into the public domain enables collectors and
archivists to restore and reassemble motion pictures and television programs which have
been literally lost by their copyright owners. For example, GoodTimes has recently released
*lost” episodes of Lucille Ball and Red Skelton television programs on which copyrights had
not been renewed. These episodes had been in the hands of collectors who, upon expiration
of the copyrights, had an economic incentive to restore them. Automatic renewal would
have consigned these works to obscurity for another 47 years.

GoodTimes Home Video recognizes and understands the problems of
individual authors and composers whose rights are cut off due to an inadvertent failure to
renew. We agree with the statements of Representative Hughes and the witnesses at the
hearing on June 20, 1991 which reflected concern for the individuals whose widows and heirs
are adversely affected by failure to observe the technical requirements for renewal. We do
not oppose HR 2372 as it applies to such individual authors.

However, it is our view that these policy considerations simply do not apply
in the case of composite works, works copyrighted by a corporate body, or by an employer
for whom the work was made for hire. In all of these cases, copyright renewal must be
effectuated not by the author, but by the “proprietor” of the work. Invariably these
proprietors are corporations or persons whose businesses are oriented to the production and
protection of copyrighted works.

2.
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We propose that a balance be struck between the legitimate needs of
individual authors and composers on the one hand, and the interest of the public in enjoying
works which have been long forgotten by corporate copyright owners on the other.
Accordingly, we propose an amendment to H.R. 2372 which would require an affirmative
renewal of copyright only for works enumerated in proposed amended Section 304(a)(1)(B)
(i.e., posthumous works, composite works, works copyrighted by a corporate body otherwise
than as assignee or licensee, and works made for hire, hereafter referred to collectively as
"Paragraph 1(B) Works.") Automatic renewal for all other works would be left intact.

Different treatment of renewal for Paragraph 1(B) Works is further justified
by the fact that the practical need for renewal registrations on these works is greater. It has
already been noted by others that there is a public benefit to having renewal registration,
namely, making it easier for persons desiring to acquire or obtain a license under a
copyright to know whom to ask for these rights. In the case of works created by individual
authors, the renewal right belongs to the author or his heirs, making it fairly easy to
determine whom to approach. However, the renewal right for Paragraph 1(B) Works
belongs to "the person or entity that was the proprietor of the copyright as of the last day
of the original term of copyright.”

Determining who this is 28 years after publication is no easy task. Copyrights
in motion pictures are often transferred and licensed many times during the decades after
publication. It is very often the case that the "proprietor” of the copyright 28 years after
publication may be far removed from the initial copyright holder, and that the original
copyright registrant has no idea as to who presently owns the rights. Without a renewal
registration, we don’t know who to contact to inquire about the possibility of obtaining a
license for home video distribution. The result is that motion pictures that could otherwise
be available to the public lie unexploited.

In our view, renewal registration benefits copyright owners. With registration,
owners increase their chances of being contacted by those seeking licenses for the work. At
the same time, the renewal system releases to the public domain those works which are no
longer of commercial interest to the corporate proprietors.

We find a second troubling aspect to Title II of HR 2372 as drafted. It is not
clear from the text of the bill that a work will have to have been registered in its first term
of copyright protection in order to qualify for an automatic renewal. To permit automatic
renewal of a work which was never registered will create an effective term of 75 years from
publication, without any requirement of registration. This would create a retroactive effect
to the legislation which may not be intended by the drafters. Accordingly, the attached
proposed amendment codifies the requirement of a first-term registration as a prerequisite
to renewal of all works.
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We appreciate the opportunity to be heard on this issue. I hope that the
subcommittee will consider our comments and incorporate our proposal into H.R. 2372.

IW1/87463
(AB/26)



- In the proposed amended §304(a)(1)(B), add at the end of that
subparagraph “but only if the copyright was registered during the first term.”

—~ In the proposed amended §304(a)(1)(C), add at the end of that
subparagraph "but only if the copyright was registered during the first term.”

- Delete the proposed amendmentto 17 U.S.C. §304(a)(2)(A) and substitute
the following therefor:

(2)(A) Atthe expiration of the original term of copyright
in a work specified-in paragraph 1(B) of this subsection, the
copyright shall endure for a renewed and extended further

- term of 47 years, only if an-application to regicter a claim to

-such further term has been made to the Copyright Office
within 1 year before the expiration of the original term of
copyright, by the proprietor of the copyright who is entitied to
claim renewal at the time the application is made, and the
claim is registered.

. - In the proposed amended §304(a)(3)(A) (i), delete, in the third line therein,
“(A) or.” . .

- In the proposed amended §304(a)(3)(B), add, at the beginning thereof:
“With respect to works specified in paragraph 1(C) of this subsection...”

- In the proposed amended §304(a)(4)(A), line 2, add the following words
after "work": “specified in paragraph 1(C) of this subsection.”

(AB/26)
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APPENDIX 25—LETTER FROM JACK GOLODNER, PRESIDENT, DEPARTMENT
FOR PROFESSIONAL EMmPLOYEES, AFL~CIO, 10 HoN. WILLIAM J.
Hucaes, CHAIRMAN, SUBCOMMITTEE ON INTELLECTUAL PROPERTY
AND JUDICIAL ADMINISTRATION, JUNE 25, 1991

@

Department for Protessional Employees, AFL-CIO
815 16th Street, N.W., Washington, D.C. 20006 Phone 202/638-0320

June 25, 1991

Dear Chairman Hughes:
1 strongly support the addition of a cinema r seat to the National Film
Preservation Board, as contemplated in HR. 2372, and epdorse the International
Guild for that seat. The Guild, through its parent organieation, the
International Alliance of Theatrical Stage Employes and Moving Picture Machine Operators
of the United States and Canada (IATSE), {s an affiliate of this Department which

In our view, the International Photographers Guild f» eminently suited to nominate
cinematographers to the National Film Preservation Board because of its size—it represents
more than 3000 members as opposed to the 165 members of the American Socicty of
Cincmatographers (ASC)--and because it is a union, thus accountable by law to its members.
Most, though not all, members of the ASC are also Guild members.
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possible that an ASC member would be nominated to the Board who

the Guild, Such a result would be a disservice to the maj
cinematographers in the US. as well as to the Board. -

Thank you very much for your consideration of this matter.
Sincerely,

Jack et
ent

cc: Hayden Gregory

ISBN 0-16-040649-8

Il .ll || 11
160"406492 u I‘ “

977801

62-146 (608)





