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Mr. ROSE. Mr. Speaker, as chairman of the
Joint Committee on the Library | am particu-
larly interested In legislation that affects the Li-
brary of Congress.

On February 16, 1993, the Copyright Re-
form Act of 1993 was introduced in both
Houses. This legislation contains a number of
salutary features but also may have an unfore-
saen effect on the great and universal collec-
tions of the Library of Congress. This would,
in tumn, affect libraries throughout the Nation,
which have come to depend upon the Library
of Congress to collect, catalog, and make
available the largest collection of materials in
the worid. The Nation's libraries rely upon the
Library of Congress as the library of last resort
for the safekeeping of our cultural and literary
heritage, which would otherwise be lost to his-
tory. The Library has been able to accomplish
this monumental task because of the oppor-
tunity to select from works deposited for copy-
right registration for the last 120 years.

James Billington, the Librarian of Congress,
testified at a March 4, 1993, hearing before
the House Subcommittee on Intellectual Prop-
erty and Judicial Administration of the Judici-
ary Commitiee, and | hope my colleagues will
take the time 0 read his remarks about this
very important legisiation.

STATEMENT OF JAMES H. BILLINGTON

Mr. Chairman and members of the Sub-
committes, I wish to thank you and your
staff for the opportunity to testify before
this committee on an issue that gravely con-
cerns me as Librarian of Congress and thus
as custodian of America’'s creative and intel-
lectual heritage. The Library contains al- -
most 100 million items—not just books, but
maps, manuscripts, pictures, prints, photo-
graphs, musical scores, and radio and tele-
vision programs.

The copyright registration system, created
by Congress, has brought free deposit copies
of these materials to the Library for us to
preserve and for future generations to study
and learn from. Since 1870, the system has
worked efficlently for the Library and for
the nation. Without it, we could never have
built up the world’s most comprehensive col-
lections in all formats, used by scholars
every day and avalilable to all comers.

Now this system, created by Congress, ap-
pears to be in jeopardy. On February 16, the

Copyright Reform Act of 1933 (H.R. 897; S.

373) was introduced in the House and Senate.
There was widespread surprise.

The proposed bill, whatever its intent, ef-
fectively eviscerates the copyright registra-
tion system and eliminates the statutory in-
centives that bring the Library free deposit
coples. It severs the historically close ties
between the Library and the Copyright Of-
fice.

These disruptions would gravely harm the
unique ability that the Library of Congress
has to collect and preserve unpublished
works—television programs, musical scores,
architectural drawings, photographs—for fu-
ture generations. The bill’s impact on the Li-
brary’s future acquisition of books and other
published materials, while less predictable,
would probably involve considerably higher
costs to the Library and the taxpayer.

The Library's role is indispensable to the
purposes of Copyright legislation—that is, to
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promote the growth and exchange of ideas by
making the nation's intellectual and cre-
ative output available for study.

This legislation endangers the ability of
the Library to collect copyright materials as
thoroughly, as quickly, or as comprehen-
sively across all information formats as it~
does today. The result will be a less usable,
less comprehensive, and more costly record
of the nation's cultural and intellectual her-
itage. Even if adequate measures are taken
to ensure that the Library's collections are
not diminished by the proposed changes, the
bill, in the long run, is likely to cost the na-
tion much more than its sponsors say it will
save.

In these times of already restricted budg-
ets, I fear the bill will drastically deplete the
Library’s collections by forcing the Library
to purchase (or forego) the broad range of
materials that could not efficiently be de-
manded. Moreover, by removing the Librar-
fan’s authority over deposit regulations is-
sued by the Copyright Office and over the
staff of that Office, the bill seriously under-
mines the Library’'s abllity to control the
flow of works that constitute the nucleus of
our specialized collections.

Although I take no position on moving the
functions of the Copyright Royalty Tribunal
to the Copyright Office, I note that the Con-
gressional Research Service’s legal experts
advise that it 18 not a constitutional require-
ment that the Register of Copyright be a
presidential appointee in order to perform
the arbitration functions contemplated by
the Copyright Reform Act.

Finally,.I am convinced that no major
change of the Copyright Law should be un-
dertaken without a full study of its projected
impact on the Library of Congress.

The answers to these important unresolved
questions could only be gained from careful
study. The consequences of this measure
should be fully known, before implementa-
tion, by the Congress and by all interested
partles.

These points are discussed more fully
below:

INTRODUCTION: THE LIBRARY OF CONGRESS AND
THE COPYRIGHT OFFICE

Copyright functions were placed in the Li-
brary of Congress by an act of Congress more
than one hundred and twenty years ago.
Since that time, the copyright deposit and
registration system has not only enhanced
the collections of the Library but has per-
mitted greater access to timeless literary
and artistlc treasures.

The flow of copyrighted material to the Li-
brary of Congress encompasses both pub-
lished and unpublished works. The sweeping
range of materials that are copyrighted, has
made the permanent collections of the Li-
brary of Congress unique in this nation,
unrivalled by even the greatest scholarly and
public libraries. Because of copyright reg-
istrations, the library has been able to as-
semble in one national collection materials
that would otherwise escape preservation or
study. To take just one example, the Li-
brary’s collections of self-published local his-
tories and genealogical works have made the
Library a focal point for research in the his-
tory of American families, cities, and immi-
grant communities. The collections of the
Library testify to the cultural diversity so
important to this nation's strength.

The commitment of the Llbrary to trans-
form what would otherwlse be a vast ware-
house into an organized, accessible pano-
rama of the nation's intellectual and cul-
tural life, makes the Library not just a bene-
ficlary, but a full partner and vigilant sup-
porter of the creative community.

The mission of the Library of Congress un-
derscores the significance of this partner-
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ship. The Library’'s duties are to assemble
‘‘universal collections, which document the
history and further the creativity of the
American people,’ and ‘to acquire, organize,
provide access to, maintain, secure, and pre-
serve these collections™ in order to ‘‘sustain
and contribute to the advancement of
thought and knowledge throughout the Unit-
ed States and the world.” Without the copy-
right deposits acquired a result of the
present statutory incentives to register, the
quality and universality of the Library’s col-
lections would be severely compromised.
1. CONTRIBUTION OF COPYRIGHT REGISTRATIONS
TO LIBRARY OF CONGRESS COLLECTIONS

According to current copyright law, the
demand provisions function in collaboration
with the registration system. The Library of
Congress is entitled to demand for deposit
two coples of all published U.S. works in
which a copyright is claimed, but there is no
legal basis for demanding the deposit of any
unpublished materials. Rather, the Library
relles on the copyright registration process
to acquire unpubiished materials.
Unpublished works are those works which,
by definition, are generally not available for
purchase, by this or any other library.

For these reasons, if the Copyright Reform
Act of 1993 were to be enacted, the Library
would no longer be able to acquire
unpublished copyrighted materials at all.
Not only would the distinctive nature of the
Library's collections by suddenly truncated,
but the nation would lose, both for present
and future generations, the right of access to
the full range of the nation's cultural and in-
tellectual history and its expression.

Since the collections that would be lost are
of incalculable value, the impact of this pro-
vision of the Copyright Reform Act of 1933
can therefore be demonstrated only by offer-
ing examples of what might have been lost to
the nation, If incentives for registration did
not exist. The Library's collections would be
diminished had the following types of mate-
rials not been registered: First, broadcast,
media, that is, all television and radio pro-
gramming, which are considered unpublished
(and would not be subject to mandatory de-
posit). Second. rare performances of artists
such as Martha Graham captured on video-
tape. Third, important American photo-
graphs of such masters as Richard Avedon
and Diane Arbus. Fourth, original music
scores of major American artists such as
Scott Joplin. And fifth, architectural draw-
ings, which together from an unparalleled
record of all aspects of American building
design.

11. SUFFICIENCY OF MANDATORY DEPOSIT
PROCESS

The proposed legislation would not change
current requirements for mandatory deposit
of published works. However, the vast major-
ity of materials received now by the Library
through Copyright are not obtained by man-
datory deposit, but through voluntary reg-
istration stimulated by the statutory incen-
tives of recovering statutory damages and
attorney’s fees. The success of this voluntary
registration procedure shows up not only in
the high rate of compiiance, but in the very
low rate of litigation over copyright in-
fringements. In FY 1992, over 85 percent of
books recelved via the Copyright Office were
registered.

The impact on the quality of the Library's
collections of the proposed radical shift in
the source and processing of copyrlght re-
celpts, is bound to be great. But we would
have to determine (1) the extent of voluntary
compliance which the Library could anticl-
pate from publishers; (2) the timellness of
voluntary compliance; (3) the costs to the Li-
brary, including the cost of identifying and
demanding publications, and the ability of
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the staff to identify smaller publishers and
their publications; and (4) any increased re-
sistance on the part of publishers to the Li-
brary's demands, along with the need for in-
creased judicial enforcement of these de-
mands.

For example, based on the latest avallable
data, there presently exist 14,000 publishers
of machine-readable works and 48,500 prod-
ucts. Because the Library has already experi-
enced difficulty in claiming these materials,
it would be possible to build a collection of
machine-readable materials for the Library
and the nation only at greatly increased ex-
pense, if all the terms of the proposed legis-
lation were enacted. '

Extent of compliance. The very existence
of a staff at the Copyright Office now dedi-
cated to placing demands with noncompliant
publishers indicates that some noncompli-
ance is, and will be, a factor. A scenario of
100% compliance 1s unrealistic. Increasing
the workload of the current staff handling
deposits and demands, to cover the full range
of published materials that are now being
registered, would increase costs signifi-
cantly. Additional expenditures should also
be anticipated to cover the cost of employing
additional bibliographers, subject special-
ists, and others whose jobs it 18 to ensure the
universality and high quality of the collec-
tions. The cost of enforcement would also in-
crease.

Cost to the Library of new procedures. In
addition to the actual costs of supporting an
expanded operation to secure increased de-
posits and issue demands, there are other
costs assoclated with unknowns such as ex-
tent of compliance and timeliness. To give
just one example, the Library has recently
instituted group registration for serlals,
which allows publishers to register many in-
dividual issues of a serial for a single $20 fee.
In the Law Library, this has resulted in such
timely registrations that the Library will be
able to cancel its subscriptions to many ex-
pensive looseleaf services without com-
promising service to Congress. If deposits are
not recelved as timely registrations, the
costs of acquiring materials needed for im-
mediate service to Congress can only esca-
late.

Another important area where new costs
to the Library can be anticipated is the Li-
brary's extensive forelgn acquisitions pro-
gram. The Copyright Law contains provi-
sions which specifically authorize the Li-
brary to exchange duplicate materials re-
celved via Copyright for other materials
needed by the Library. In 1992, the Library
sent out approximately 38.000 coples of publi-
cations received through Copyright and not
needed for the Library's collections, to inter-
national exchange partners; in exchange, the
Library recelved foreign publications deter-
mined to be needed by the Library, with an
estimated value of between $1.3 and $1.9 mil-
Hon. If compliance with mandatory deposits
i{s anything less than current voluntary com-
pliance with registration, the Library’s
international exchange program would also
suffer greatly. A few recent examples of how
copyright duplicates have been exchanged
for valuable materials for the Library's col-
lections are: First, publications of political
opposition parties such as Talwan's once
outlawed Democratic Progressive Party, not
available through regular channels; second,
documentation of new developments in for-
elgn sclence and technology., including a
complete set of publications of the European
Space Agency (NASA recelves only a frac-
tion of these); third, opposition publications
from the former Sovlet bloc; new literary
output of the former Soviet Republics and
the new republics of Eastern Europe, includ-
ing hundreds of works from the new republic
of Croatia; and other foreign cultural treas-
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ures such as 74 videos from the State Theat-
rical Lftrary in Moscow; and fourth, mate-
rials otherwise unavaflable for purchase,
sach 88 works by the Japanese Imperial
Houschold Agency, and a rars nm edition of
‘Dvorak's opera Armida.

Legal challenges and resistance to manda-
tory deposit. The proposed legislation places
reliance Yor copyright acguisitions on man-
datory deposit without having examined all
possible legal ontcames of doing so. By rely-
ing exclusively on the mandatory deposit
program, tnstead of balanciog this program
with the tncentives that exist under the cuar-
rent voluntary registration program, the Li-
brary’s legal experts anticipated at least
some increased resistance to .demand de-
posit, and increased need for judiclal em-
forcement. Should a publisher successfully
chalienge the constitationality and the le-
gality of mandatory deposit as the principal
means of copyright acquisition, the Library
would be ifeft without even the ability to ac-
quire those materials now being registered.
This cotcome would do great amage hot
just to the Library, but to the creative com-
munity at large, since it 1s in the overall in-
terest of that communtty that the Library

collect, record, and preserve this natlonal-

heritage.
TI1. OTHER PROBLEMS

A decrensed abllity of the Library 1o ac-
quire published materials would also crimp
progeaas where the Library redistribotes
published materials 4o the dNatéonai 1ibrary
of Medicine and the Mational Agricaltaral
Library.

Copyright negistru)ol Tecards are de facto
the U.S. natéenal diblicgraphy, decause they
are the most complets, upedited entries of
the products of American creativity. tngena-
ity, and artistic expression. Diminished vol-
uataery compliance wil severely dewalue this
catalog and bhamper future schelarly re-
searoh.

1¥. IMPACT OF MAKING THE REKSTER OF
COPYRIGNTS A FRESIDENTIAL AFPPOINTEE

The 1idbracy's abtlity to coilect copy-
righted matertaids 15 hrtegrally related to the
regulations and legal interpretations of the
Copyright Office. Under the present Act, as
under the 1909 Act, the Copyright Office is
part of the Libtrary of Congress, not an inde-
pendept agency. As a consequencs, the Reg-
ister of Copyrights 5 an employse of the Li-
brary, appointed by the Librarian, and ad-
ministers the Office under ths Ltbrariau‘s
general direction and supervizion. Thus, all
reguiations established by the Register to
admintster the Copyright Act are by law sub-
joct te the approval of the an.

At this time, those regulations and inter-
pretations are Inttiated, reviewed, and ap-
proved by the Librarian of Congress. For ex-
ample, the Lfbrary, rather than the Copy-
right Office, presently determines the format
in which various genres of publithed works
must ‘be depostted.

‘The Copyright Reform Act of 933 would
malre the Register of Copyrights a Presi-
dential appotntee. The amendment would re-
move the sathority of the Librarian to ap-
prowe regulations established by the office.
_ The Library would stil have the authority
to “consuit” with the Register before heshe
issues regulations with respect to the acqal-
sition of transmisston programs.

However, in most cases, the Librarian
would have no authority over regulations 1n
this most important area of the law which
governs the deposit of copies for the Library.
‘This legistation could compromise the cam-
monality of interests between the Copyright
Office, the 1Library, and thelr constituents,
possible to the detriment of all. At a time
when publishing and communication are ex-
pertencing technological breakthroughs, It is
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particularly critical that the interests of the
Library. the Copyright Office, and thetr con-
stituents, be treated as mutual and com-
plementary. The Library must be able to
work hand in hand with the Copyright Office
to ensure the continued collection, preserva-
tion, and protection of published and
unpublished materials, imcluding the new
electronic information media that are mak-
ing an increasingly lmportant contribution
to the nation’s intellectual beritage.

‘The Library has made many reasonable ac-
commodations in response to the needs of
the creative community. A good example is
the agreement arrtved at by the Library in
response to problems encountered by profes-
stonal photographers in registering their
photographs todividually. '‘Several months
ago, the Library and the photographers con-
firmed that coilections of photographs may

be registered using A stngle registration ap- -

plication and fee, with coptes provided bo the
Library in videotaped form.

1t 18 important that the Library continue
to participate in accommedations that are
reasonable and workable from the perspec-
tive of copyright owners, but which would
not compromise the Library®s untque collec-
tions or its ability to fuiftll 1ts mission. To
assure continuity, the Copyright Office
should remain under the authority and sa-
pervision of the Librarian of the Congress.
We see no constitutional pecessity to alter
the present statutory schems of appotntment
tn order to vest the proposed arbitral func-

.tions in the Register as proposed in the

Oopyright Reform Aot of 1993. {1 have at-

-tachsed a discussion of this particnlar issne in

Appendix A to this statement.)
V. NEED POR STUDY PRIOR TO MAJOR CHANGES
1IN COPYRIGKET LAW
The nation's copyright laws have muder-
gone several major revisioss o just the last
twenty-five yoars. Each of these revisions
bhas beem preceded by thorough stady and
planring by many parties in asticigation of
expected fmpacts.

The Copyright Refora Act of 1983 rec-
ommends a ajor reviziom of the Copyright
law, bet its sassessment of poteatial Impact

on the Library of Cungress collections (a8

well a5 on the Copyrizht commanity gea-
onlly) is largaly spolmh&lu. Before this feg-

iz emacted, its Ppossibie - impact
sbouh'l be exasmined Suily and openly with adl
affected parties.

in cur view, say study of the potontial tm-
pact of the propased ghewld exam-
ine the foliowing mabjects: aunticipeted Joss of
deposit of unpublished materials, anticipated
loss of depesit of published materials, anticl-
pated levels of compiismos with mandatory
deposit, anticipated caosts of enforcing éa-
creased numbers of demands, comparative
timeliness of compliance with mandatory de-
posit and voluntary registration, legal and
constitutlonal soundness of mandatory de-
posit requlrement as the principal means of
capyright acgquisitlans, increased costs to
the Library, including stalfing, of purehasing
additional . materials for colections or for
use 1o exchange and of increased staff, amaly-
8ls of other natlonal legal deposit systems,
future of copyright. including electronic reg-
istration and/or deposit of pablished and
unpublished materiads, impact on the 1d-
brary's collections of removing the Librar-
ian's authority over the regulatiens and staff
of the Copyright office, and ether fnaacial
implicatdons: could the Litrary expect to be
reimbarsed Tor the costs of Copyright Qiice
overhead sad space, omoe it iost copyright
depoaits?

In short, this legislatiom, from the Li-
brary’s point of view, gravely threatens a
system which over 120 years has admirably
served the Library, the Comgress, the ore-
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ative eommunity, and the pablic interest. At

the very least, seriocus stady of its potential

tmpact 18 required 80 that the public and the .
Congress may be fully aware of the probable

costs. We look forward L0 workiag with the

committee in any problems in ocopyright reg-

istration that the bill attempts to addresa.

Thank you.

APPENDIX A—NON-NECESSITY OF RE-ESTAB-
LISHING THE OFFICE OF THE REGISTER OF
COPYRIGHTS AS A PRESIDENTIAL APPOINTER
IN ORDER TO VEST IT WITH ARBITRAL FUNC-
TIONS

in remarks acoompanying the tntrodaction
of H.R. 897, the Copyright Reform Act of 1993,
139 Cong. Rec. £337 {datly ed. Fob. 16, 190),
Rep. William J. Hughes indicated that
order oonstitutionally to aocosaplish one of
the proposal’s chief purposes, sbolition of
the OCopyright Rayalty OComayission, and
have its presemt functians be performed by
ad Rhoc arbitration penels comvened hy the
Begister of Copyrights, it 18 necessary that
the Register be appainted by the Preaident
with advice and consent of the Senate ia
order to avold conflict with the principles os-
tablished by the Supreme Court in Buckley v.
Valeo, 424 U.8. 1 (1978). At present, the Rag-
ister is appointed by the Llbrarian of Con-
gress who 18 in tars appolated by the presi-
dent with Senate advioe and consent.

‘We conclude that the proposed change (n
the current appeintive scheme i3 not <on-
stitntionally required. Buckiey sinply re-
Quires that any person exercising sabstantial
executive functions pursuant te the laws of
the United States must be an *‘Officer of the
United Stataes.” While direct appeintment by
the President would certalnly gualify the
Register to perform the coatemplated arbi-
tral duties, the Present appolntment schemae
is also legally sufliclent. A brief summary of
the Tegal basis for this eonclusion follows.

The Copyright Act, T7 UB.C. 1, et seq.
(1976), contains vartous compuisory licensing
provistons which permit the use of copy-
righted works without copyright owners'
permission upon the payment of & fee. The
compulsory fees were originally set by stat-
we in 1535, 17 U.B8.C. 11, but subeequently
have been adfusted dy the Copyright Royaity
Tribaaal (CRTY. 17 U.S.C. 1¥5-138, 301 The
CRT aiso detsrmines the formuia for dis-
tribution of raysity fees pald wader the cont-
puisary dicenses. 17 U.8.C. 118

The CRT 1s an tadependest sgency i the
lngislative branch composed of three mom-
bers appoimted by the President wikh the ad-
vice and consent of the Senats for scven yoar
tarwas. 17 U.8.C. 88ita), 302 The CRT 13 pro-
vided with certedn sapport fenctions by the
Litwary of Congress, 17 U.B.C. 666, and por-
forms fuarctions which dovetail with those of
the Copyright Office, s6e e.g. 17 UBSLC.
114X 2} and (3), 1i%(1). The Library of Oon-
gress and the Copyright Office, which I8 &
constitaent part of the labrary, 17 USXC.
T0la), are alse ia the legialative hranch. The
Librarian of Ceugress I8 sppoisted Ly the
President with Sanate concutrencs, 3 U.8.C.
138, and the Lihrariaa in tum appomts the
Ragister of Copyrights, the head of the Copy-
right Office. 17 U.S.C. 0d(a).

In 1588, Congress created a 2¢W CoOmpuisory
license fer secondary of oopy-
righted works by sateliite. 17 U.8.C. 110, The
initial royalty fee is estadlished by the stat-
ute. 17 U.8.C. 1Xby (1A B). Thereafter, adjmst-
mests are (@ §o made hy volaatary negotia-
tion or, oa fallare to agree, through binding
arbitration by panels comvened by the GRT.
Panel decisiens enust be made *‘ob the bagis
of & fully decemeated writien racord™ and ia
coblormily with factors set Sarth in the stat-
ute. 17 U.8.C. 4«eN3xC) and (D).

The paiel's repart may be sdopted or 10~
jocted by the CRT. U rajected, the CRY sets
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the rate. The CRT's decision is subject to
limited review by the Court of Appeals for
th2 District of Columbia, f.e., tie appeals
court may modify or vacite the deci<lon of
the panel or the CRT ocly if it finds that ei-
ther acted in an ‘‘arbitrary manper.” 17
U.S.C. 11%(c)(4).

H.R. 897 would abolish the CRT and, adopt-
ing the arbitration mechanism of the 1388
amendment for resoluticn of all contested
fee and distribution questions, place super-
visory and review authority in the Register,
who would be an advice and consent presi-
dential appointee. The arbitral functions are
executive duties that may be performed by
an officer of the United States. See, e.g.,
Thomas v. Union Carbide Agricultural Products
Co., 473 U.S. 568 (1985); Sunshine Anthracite
Coal Co. v. Adkins, 310 U.S. 381 (1340); Todd &
Co. v. SEC, 557 F.2d 1008 (3d Cir. 1977); United
States v. Frame, 835 F.2d 1119 (3d Cir. 1989),
cert. denfed, 110 S. Ct. 1168 (1990); Cospito v.
Heckler, 742 F.2d 72 (3d Cir. 1984), cert. denied,
471 U.S. 1131 (1985). The only question, then,
is whether the Register of Copyrights can re-
main as he Is now, an appointee of the Li-
brarian of Congress, and be constitutionally
capable of exercising the review and other
executive functions that would be vested in
that office by H.R. 897. It appears apparent
that no alteration in the status quo is nec-
essary to effect such a change in function.

In Buckley v. Valeo, 424 U.S. 1 (1976). the
Supreme Court held that any person ‘‘exer-
cising significant authority pursuant to the
faws of the United States” must be ap-
pointed in accordance with article II, sec. 2,
clause 2 of the Constitution, the Appoint-
ments Clause. 424 U.S. at 126. See also
Bowsher v. Synar, 478 U.S. 714, 721-27 (1986).
That is, Congress may vest the appointment
of officers in the President, with the advice
and consent of the Senate, or, alternatively,
it may vest the appointment of inferior offi-
cers in the President alone, in the heads of
departments, or in the courts of law. See
Freytag v. Commissioner, 111 S.Ct. 2631 (1991).

Congress has provided that the Librarian
of Congress must ‘‘be appointed by the Presli-
dent, by and with the advice and consent of
the Senate.” Act of February 19, 1897, ch. 265,
sec. 1, 29 Stat. 544, 546, codified at 2 U.S.C. 136
(1988). The law makes no provision with re-
spect to the tenure of the Librarian and as to
whether and by whom he might be removed
from office. The legislature’s silence in this
regard, however, raises no serious legal ques-
tion as to where the power to remove the Li-
brarian resides. The long established rule is
that in the face of statutory silence, the
power of removal i8 presumptively incident
to the power of appointment. Myers v. United
States, 272 U.8. 52, 161 (1926); Shurtleff v. Unit-
ed States, 189 U.S. 311, 318 (1903); Regan v.
United States, 182 U.S. 419, 426-27 (1901); In re
Hennen, 38 U.S. (13 Pet.) 230, 259 (1§39). This
presumption, coupled with the legislative
history of the 1897 amendment, which indi-
cates a congressional awareness of the execu-
tive nature of the Librarian’'s functions, es-
tablishes beyond peradventure that the
present appointment process was enacted
with the understanding that presidential ap-
pointment, and the concomitant power of at-
will removal, was constitutionally com-
pelled. See, e.g., 23 Cong. Rec. 316 (1896) (state-
ment of Rep. Quigg) (‘‘Once appointed, he
will remain, as now, until removed by the
President”); /d. at 318-19 (statement of Rep.
Dockery) (‘“This Library of Congress 1s a de-
partment of the Government. It is an execu-
tive department and should be under the
control of the executive branch . .. It is a
great national Library . . . and Is an execu-
tive bureau. and as such should be presided
over by some executive officer with author-
ity to appoint and remove its employees’);
Id. at 396 (statament of Rep. Cannon) (“This
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library 1s practically a great department,
embracinz not only the National Library,
but covering the cepyright business and the
care of that great bullding . . . {Als a general
proposition, appolntments must, under the
Constitution, be made by the President, by
the courts, or by the heads of Departments
.. .1 do not think that Congress has any
right to devolve this duty upon the House
and thé Senate; and I think that when our
fathers adopted such a provision as a part of
the Constitution they acted wisely, because
it 1s not best—1t never has been found best in
the history of governments—to invest in the
legislative power the admlinistrative func-
tion. Hence any such mingling of authority
has been expressly prohibited by the Con-
stitytion'). As a consequence, anyone the
Librarian appoints similarly has the con-
stitutional capacity under Buckley to exer-
clse executive dutles.

While no case has directly dealt with the
question of the removal power of the presi-
dent with respect to the Librarian, the views
of the farmers of the 1897 legislation that the
Library performs executive functlons and
thus must be headed by an ‘‘officer of the
United States’ appointed in conformity with
requirements of the Appointments Clause,

-was forcefully supported and confirmed by

the Fourth Circuit’s 1978 decision in Eitra
Corporation v. Ringer, 5719 F.2d 294 (4th Cir.
1978). There the appeals court affirmed a
lower ruling dismissing a mandamus action

brought to compel the Register of Copy--

rights to register a proposed copyright as a
‘‘work of art.”” Among the contentions of the
appellant was the claim that the Register of
Copyrights is a legislative office and cannot
perform executive functions since it is part
of the Library of Congress which, through
the Congressional Research Service (CRS),
performs exclusively legislative functions as
a support agency for the Congress. As a con-
sequence of this actlvity, it was urged, the
Library as a whole must be deemed legisla-
tive in character and its copyright functions
cannot be lawfully exercised, citing the Su-
preme Court’s then recent decision in Buck-
ley v. Valeo, supra, as controlling authority.
The appeals court unequivocally rejected the
argument in an opinjon in which it delin-
eated the executive character of the Library
despite the unique presence of CRS, the con-
stitutional necessity of presidential appoint-
ment of the Librarian, and the appropriate-
ness of the appointment of the Register by
the Librarian.

The registration of copyrights cannot be
likened to the gathering of information *‘rel-
evant to the legislative process’ nor does the
Register perform a function ‘‘which Congress
might delegate to one of its own commit-
tees.”” The operations of the Office of the
Register are administrative and the Register
must accordlngly owe his appointment, as he
does. to appointment by one who is in turn
appointed by the President in accordance
with the Appointments Clause. It Is {irrele-
vant that the Office of the Librarian of Con-
gross Is codified under the legislative branch
or that It receives its appropriation as a part
of the legislative approprlation. The Librar-
fan performs certain functions which may be
regarded as legislative (i.e., Congressional
Research Service) and other functions (such
as the Copyright Office) which are executive
or administrative. Because of its hybrid
character, it could have been grouped code-
wise under either the legislative or executive
department. But such code-grouping cannot
determine whether a given function is execu-
tive or legislative. After all, the Federal
Election Campaign Act of 1971, under which
the Federal Election Commission reviewed
in Buckley was appointed, is codified under
the legislative heading and its appropria-
tions wars made under that heading . . . Nei-
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ther the Supreme Court nor the parties in
Buckley regarded that fact as determinative
of the character of the Commission, whether
leglislative or executive. It is no more per-
missible to argue, as the appellant did in the
article in the George Washington Law Review
... that the mere codification of the Library
of Congress and the Copyright Office under
the legislative branch placed the Copyright
Office “*within the constitutional confines of
a legislative agency’ than it would be to
contend that the Federal Election Commis-
slon, despite the 1974 amendment of the Act
with reference to the appointment of its
members, 15 a legzislative agency unconsti-
tutionally exercising executive administra-
tive authority.

The Supreme Court has properly assumed
over the decades since 1909 that the Copy-
right Office is an executive office, operating
under the direction of an Officer of the Unit-
ed States and as such is operating in con-
formity with the Appointments Clause. The
challenge of the appellant to the constitu-
tionality of the 1909 Act and to the Reg-
ister's power thereunder, would, if properly
before us, be without merit.

679 F.2d at 301 (footnotes omitted).

In sum, then, there can be no legal doubt
that in placing the appointment power of the
Librarian in the President, Congress was leg-
islating with knowledge and understanding
that the method of appointment was con-
stitutionally mandated and that it was be-
cause the Librarian was to exercise execu-
tive functions that the power of removal re- -
sided in the President. Further, there 18 no
evidence in the legislative history or struc-
ture of the act establishing the presidential
appointing authority that would supply the
necessary clear and express rebutting indicia
of a congressional intent to override the pre-
sumption of removability. Thus there can be
little doubt that a reviewing court would
find that the supervisory role contemplated
for the Register in the proposed arbitral
scheme would pass constitutional muster. As
the Ringer court makes clear, ‘‘[t]Jhe oper-
ations of the Office of Reglster are inis-
trative and the Register must accordingly
owe his appointment, as he does, to appoint-
ment by one who is turn appointed by the
President in accordance with the Appoint-
ments Clause,” 579 F.2d at 301. The Librarian
clearly is a “head [] of department []’' under
the clause capable of appointing “inferior of-
ficers” such as the Register. See Silver v. U.S.
Postal Service, 951 F.2d 1033, 103740 (9th Cir.
1991) (Postal Service is a ‘"department’’ capa-
ble of recelving appointment authority, the
nine governors of the Postal Service are the
head of the department, and the Postmaster
General and his deputy are ‘‘inferior offi-
cers’’ appointed by the Governors). As a con-
sequence, the Register in turn may exercise
the supervisory and review functions con-
templated by the proposed arbitral mecha-
nlsm. Thus there is no constitutional neces-
sity to alter the present statutory scheme of
appointment in order to validly vest the pro-
posed arbitral functions in the Register.

———





