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4. Action:

Audio Home Recording Act: Senate passed S.
1623, to amend title 17, United States Code, to im-
plement a royalty payment system and a serial copy

~ ‘management system for digital audio recording, and
to prohibit certain copyright infringement actions,
after agreeing to a committee amendment in the na-
ture of a substitute, and the following amendment

proposed thereto:
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Riegle (for DeConcini/Hatch) Amendment No.
2431, in the nature of a substitute.
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AUDIO HOME RECORDING ACT

Mr. RIEGLE. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of Calendar No. 389, S. 1623, a
bill to implement the royalty payment
system and a serial copy management
system for digital audio recording, and
for other purposes.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

A bill (S. 1623) to amend title 17, United
States Code, to implement a royalty pay-
ment system and a serial copy management
system for digital audio recording, to pro-
hibit certain copyright infringement ac-
tions, and for other purposes.

The PRESIDING OFFICER. Is
there objection to the immediate con-
sideration of the bill? -

There being no objection, the Senate
proceeded to consider the bill, which
had been reported from the Commit-
tee on the Judiclary, with an amend-
ment to strike all after the enacting
clause and inserting in lieu thereof the
following:

SECTION 1. SHORT TITLE.

This Act may be cited as the “Audio Home
Recording Act of 1991”".

SEC. 2. IMPORTATION, MANUFACTURS, AND DISTRI-

BUTION OF DIGITAL AUDIO RECORDING
DEVICES AND MEDIA.

Title 17, United States Code, ts amended

by adding at the end the following:
“CHAPTER 10—DIGITAL AUDIO
RECORDING DEVICES AND MEDIA

“SUBCHAPTER A—DEFINITIONS, PROHI-

BITION OF CERTAIN INFRINGEMENT

ACTIONS, AND RULES OF CONSTRUC-

TION
“Sec.

“1001. Definitions.

“1002. Prohibition on certain infringement
actions.

“1003. Effect on other rights and remedies
with respect to private home
copying or otherwise,

‘SUBCHAPTER B—ROYALTY PAYMENTS

“1011. Obdligation to make rovaltly pay-
ments.

‘“1012. Royalty payments.

“1013. Deposit of royalty payments and de-
duction of expenses.

“1014. Entitlement to royalty payments.

“1015. Procedures for distributing royalty
payments. - .
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“1016. Negotiated collection and distridu-
tion arrangements.

“SUBCHAPTER C—THE SERIAL COPY
MANAGEMENT SYSTEM

““1021. Incorporation of the serial copy man-
agement system.

“1022. Implementing the serial copy man-
agement system.

“SUBCHAPTER D—~REMEDIES

“1031. Civil remedies.
“1032. Binding arbitration.

“SUBCHAPTER A—DEFINITIONS, PROHI-
BITION OF CERTAIN INFRINGEMENT
ACTIONS, AND RULES OF CONSTRUC-
TION

“# 1001. Definitions

“As used in this chapter, the Sfollowing
terms and their variant forms mean the fol-
lowing:

“(1) An ‘audiogram’is a material object (i)
in which are fired, by any method now
known or later developed, only sounds (and
not, Jor example, a motion piclure or other
audiovisual work even though it may de ac-
companied by sounds), and material, state-
ments or instructions incidental to those
fired sounds, if any, and (ii) from which the
sounds and material can be perceived, re-
produced, or otherwise communicated,
either directly or with the aid of a machine
or device.

““2) A ‘digital audio copied recording’is a
reproduction in a digital recording format
of an audiogram, whether that reproduction
is made directly from another audiogram or
indirectly from a transmission.

“t3) A ‘digital audio interface device’ is
any machine or device, now known or later
developed, whether or not included with or
as part of some other machine or device,
that supplies a digital audio signal through
a mnonprofessional interface, as the term
‘nonprofessional interface’ is used in the
Digital Audio Interface Standard in part I
of the technical reference document or as
otherwise defined by the Secretary of Com-
merce under section 1022(b).

“r4) A ‘digital audio recording device’ is
any machine or device, now krnown or later
developed, of a type commonly distribuled
to individuals for use by individuals, wheth-
er or not included with or as part of some
other machine or device, the recording func-
tion of which is designed or markeled for the
primary purpose of, and that is capable of,
making a digital audio copied recording for
privale use, except for—

“(A) professional model products and

“(B) dictation machines, answering ma-
chines, and other audio recording equip-
ment that is designed and marketed primar-
ily for the creation of sound recordings re-
sulting from the fization af nonmusical
sounds.

“(5)(4) A ‘digital audio recording medium’
18 any material object in which sounds may
be fired, now known or later developed, in a
Jorm commonly distributed for ultimate sale
to individuals for use by individuals (such
as magnetic digital audio tape cassettes, op-
tical discs, and magneto-optical discs), that
is primarily marketed or most commonly
used by consumers for the purpose of
making digital audio copied recordings by
use of a digital audio recording device.

‘“(B) Such term does not include any mate-
rial object—

‘“ti) that embodies a sound recording at
the time it is first distributed by the import-
er or manufacturer, unless the sound record-
ing has been so embodied in order to evade
the obligations af section 1011 of this title;

or
“fi1) that is primarily marketed and most
commonly used by consumers either for the
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purpose of making copies of motion pictures
or other audiovisual works or for the pur-
pose of making copies of nonmusical library
works, including, without limitation, com-
puler programs or data bases.

_“(6) ‘Distribute’ means to sell, resell, lease,
or assign a product to consumers in the
United States, or to sell, resell, lease, or
assign a product in the United States for ul-

timate transfer to consumers in the United

States. .

“47) An ‘interested copyright party’ is—

“(A) the owner of the exclusive right under
section 106(1) of this title to reproduce a
sound recording of a musical work that has
been embodied in an audiogram lawfully
made under this title that has been distrib-
uted to the public;

*“(B) the legal or beneficial owner of, or the
person that controls, the right to reproduce
in an audiogram a musical work that has
been embodied in an audiogram lawfully
made under this title that has been distrid-
uted to the pubdlic; or

“(C) any association or other organiza-
tion— i

“(1) represenling persons specified in sub-
paragraph (A) or (B), or

“(ii) engaged in licensing rights in musi-
cal works to music users on behalf of writers
and publishers.

“(8) An ‘interested manufacturing party’
is any person that imports or manufacturers
any digital audio recording device or digital
audio recording medium in the United
States, or any association of such persons.

‘“(9) ‘Manufacture’ includes the produc-
tion or assembly of a product in the United
States.

‘“410) A4 ‘music publisher’ is a person that
is authorized to license the reproduction of
a particular musical work in a sound re-
cording.

“(11)(A) A ‘professional model product’ is
an audio recording device—

“(i) that is capable of sending a digital
audio interface signal in which the channel
status block flag is set as a ‘professional’
interface, in accordance with the standards
and specifications set forth in the technical
reference document or established under an
order issued by the Secretary of Commerce
under section 1022(b);

“lii) that is clearly, prominently, and per-
manently marked with the letter ‘P’ or the
word ‘professional’ on the outside of its
packaging, and in all advertising, promo-
tional, and descriptive literature, with re-
spect to the device, that is available or pro-
vided to persons other than the manufactur-
er gr importer, its employees, or its agents;
an

“(iii) that is designed, manufactured, mar-
keted, and inlended for use by recording
professionals in the ordinary course of a
lawful business.

‘“4B) In determining whether an audio re-
cording device meets the requirements of
subparagraph (A)(iii), factors to be consid-
ered shall include—

“(1) whether it has features used by record-
ing professionals in the course of a lawful
business, including features such as—

“(I) a data collection and reporting system
of error codes during recording and play-
back;

“4II) a record and reproduce format pro-
m‘d;iing ‘read after write’ and ‘read after
read’;

“(III) a time code reader and generator
conforming to the standards set by the Soci-
ely of Motion Picture and Television Engi-
neers for such readers and generators; and

“(IV}) a professional input/output inter-
Jace, both digital and analog, conforming to
standards set by audio engineering organi-
zations for connectors, signaling formats,
. levels, and impedances;
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“fii) the nature of the promotional materi-
als used to market the audio recording
device;

“riii) the media used for the dissemination
of the promotional materials, including the
intended audience; ’ :

“fiv) the distribution channels and retail
outlets through which the device is dissemi-
nated;

“(v) the manufacturer’s or importer’s price
for the device as compared to the manufac-
turer’s or importer’s price for digital audio
recording devices implementing the Serial
Copy Management System;

“tvi) the relative quantily of the device
manufactured or imported as compared to
the size of the manufacturer’s or importer’s
market for professional model products;

“(vii) the occupations of the purchasers of
the device; and

“(viii) the uses to which the device is put.

‘“412) The ‘Register’ i3 the Register of
Copyrights.
- ‘“(13) The ‘Serial Copy Management

System’ means the system for regulating
serial copying by digital audio recording de-
vices that is set forth in the technical refer-
ence document or in an order of the Secre-
tary of Commerce under section 1022(b), or
that conforms to the requirements of section
1021(aHINC). ’

“(14) The ‘technical reference document’ is
the document entitled ‘Technical -Reference
Document for Audio Home Recording Act of
1991’ in section § of this Act

“t15)(A) The ‘transfer price’ of a digital
audio recording device or a digital audio re-
cording medium is—

‘“4¢i) in the case of an imported product,
the actual entered value at United Slates
Customs (exclusive of any freight, insur-
ance, and applicabdle duty), and

“(i1) in the case of a domestic product, the
manufacturer’s transfer price (FOB the
manufacturer, and exclusive of any direct
sales taxes or excise taxes incurred in con-
nection with the sale).

“(B) Where the transferor and transferee
are related entities or within a single entily,
the transfer price shall not be less than a
reasonable arms-length price under the prin-
ciples of the regulations adopted pursuant
to section ¢82 of the Internal Revenue Code
of 1986, or any successor provision to such
section 482.

“(16) A ‘transmission’ is any audio or
audiovisual transmission, now known or
later developed, whether by a broadcast sta-
tion, cable system, multipoint distribution
service, subscription service, direct broad-
cast satellite, or other form of analog or dig-
ital communication.

- “(17) The ‘Tribunal’ is the Copyright Roy-
alty Tribunal

“(18) A ‘writer’ is the composer or lyricist
of a particular musical work.

“(19) The terms ‘analog format’, ‘copyright
status’, ‘category code’, ‘generation stalus’,
and ‘source material’, mean those terms as
they are used in the technical reference doc-
ument.

“§ 1002. Prohibition on certain infringement ac-
tions ’

““(a) CERTAIN ACTIONS PROHIBITED.—

“(1) GENERALLY.—No action may be
brought under this title, or under section
337 of the Tariff Act of 1930, alleging in-
fringement of copyright based on the manu-
facture, importation, or distribution of a
digital audio recording device or a digital
audio recording medium, or an analog
audio recording device or analog audio re-
cording medium, or the use of such a device
or medium for making audiograms. Howev-
er, this subsection does not apply with re-
spect to any claim against a person for in-
Jfringement by virtue of the making of one or
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more audiograms, or other material objecls
in which works are fixed, for direct or indi-
rect commercial advantage.

“(2) EXAMPLE.—For purposes of this sec-
tion, the copying of an audiogram by a con-
sumer for private, noncommercial use is not
Jor direct or indirect commercial advantage,
and is therefore not actionabdle.

“tb) ErrecT OF THIS SECTION.—Nothing in
this section shall be construed to create or
erpand a cause of action for copyright in-
fringement except to the extent such a cause
of action otherwise erists under other chap-
ters of this title or under section 337 of the
Tariff Act of 1930, or to limit any defenses
that may be available to such causes of -
action.

“§1003. Effect on other rights and remedies with
respect to private home copying or otherwise

“Except as expressly provided in this
chapter with respect to audio recording de-
vices and media, neither the enactment of
this chapter nor anything contained in this
chapter shall be construed to expand, limit,
or otherwise affect the rights of any person
with respect to private home copying of
copyrighted works, or to expand, limit
create, or otherwise affect any other right or
remedy that may be held by or available to
any person under chapters 1 through 9 of
this title.

“SUBCHAPTER B—ROYALTY PAYMENTS
“% 1011, Obligation to make royalty payments

‘“4a) PROHIBITION ON IMPORTATION AND MAN-
UFACTURE.—NoO person shall import into and
distribute in the United States, or manufac-
ture and distridbute in the United States, any
digital audio recording device or digital
audio recording medium wunless such
person— :

“(1) records the notice specified by this
section and subsequently deposits the state-
ments of account and applicable royalty
payments for such device or medium speci-
fied by this section and section 1012 of this
title, or

“42) complies with the applicable notice,
statement of account, and payment obliga-
tions under a negotiated arrangement au-
thorized pursuant lo section 1016 of this
title.

“tb) FILING oF NOTICE.—

“(1) GENERALLY.—The importer or manu-
facturer of any digital audio recording
device or digital audio recording medium,
within a product category or utilizing a
technology with respect to which such man-
ufacturer or importer has not previously
filed a notice under this subsection, shall
file a notice with the Register, no later than
45 days after the commencement of the first
distribution in the United Slates of such
device or medium, in such form as the Reg-
ister shall prescribe by regulation; provided,
however, that no notice shall be required
with respect to any distribution occurring
prior to the effective date of this chapter.

“(2) CONTENTS.—Such notice shall—

“t4) set forth the manufacturer’s or im-
porter’s identity and address,

“(B) identify such product category and
technology, and

“(C) identify any trade or business names,
trademarks, or like indicia of origin that the
importer or manufacturer uses or intends to
use in connection with the importation,
manufacture, or distribution of such device
or medium in the Uniled States.

“tc) FILING OF QUARTERLY STATEMENTS OF
ACCOUNT.— .

“(1) GENERALLY.—ANMY importer or manu-
facturer that distributed during a given
quarter any digital audio recording device
or digital audio recording medium that it
manufactured or imported shall file with the
Register, in such form as the Register shall
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prescribe by regulation, a quarterly state-
ment of account specifying, by product cate-
gory, technology, and model, the number
and transfer price of all digital audio re-
cording devices and digital audio recording
media that it distributed during such quar-
ter.
“(2) PERIOD COVERED.—The quarterly state-
ments of account may be filed on either a
calendar or fiscal year basis, at the election
af the manufacturer or importer.

‘“t3) STATEMENTS OF ACCOUNT FOR THE FIRST
THREE QUARTERS.—For the first three quarters
of any calendar or fiscal year, such state-
ment shall—

“(A) be filed no later than 45 days after the
close of the period covered by the statement;
provided, however, that any quarterly state-
ment that would be due within three months
and 45 days aof the effective date of this
chapter shall not be filed until the next
quarterly statement is due, at which time a
statement shall be filed covering the entire
period since the effective date of this chap-

ter;

“(B) be certified as accuratle by an author-
tzed officer or principal of the importer or
manufacturer;

“(C) be accompanied by the total royalty
payment due for such period pursuant to
section 1012 af this title.

“‘(4) STATEMENT OF ACCOUNT FOR THE FOURTH
QUARTER —The quarterly statement for the
final quarter of any calendar or fiscal year
shall be incorporated into the annual state-
ment required under subseclion (d) of this
section, which shall be accompanied by the
royalty payment due for such quarter.
~ “ld) FILING OF ANNUAL STATEMENTS OF AC-

* COUNT.—

“(1) GeENERALLY.—Any importer or manu-
Jacturer that distributed during a given cal-
endar or fiscal year (as applicable) any digi-
tal audio recording device or digital audio
recording medium that it manufactured or
tmported sRall also file with the Register a
cumulative annual statement of account, in
such form as the Register shall prescribe by
regulation.

“42) TIMING AND CERTIFICATION.—Such state-
ment shall be filed no later than 60 days
after the close aof such calendar or fiscal
year, and shall be certified as accurate by an
authorized officer or principal of the tm-

or manufacturer.

“(3) INDEPENDENT REVIEW AND CERTIFICA-
TION.—The annual statement of account
shall be reviewed and, pursuant to generally
accepted auditing standards, certified by an
independent certified public accountant se-
lected by the manufacturer or importer as
Jairly presenting the information contained
therein, on a consistent basis and in accord-
ance with the requirements of this chapter.

“(4) RECONCILIATION OF ROYALTY PAYMENT.—
The cumulative annual statement of ac-
count shall be accompanied by any royalty
payment due under section 1012 of this title
that was not previously paid under subsec-
tion (c/) of this section.

“le) VERIFICATION.—

“(1) GENERALLY.—

‘“tYA) The Register shall, after consulling
with tnterested copyright parties and inter-
ested manufacturing parties, prescribe regu-
lations spectfying procedures for the verifi-
cation of statements of account filed pursu-
ant to this section.

‘“‘B) Such regulations shall permit inter-

ested copyright parties to select independent

certified public accountants to conduct
audits tn order to verify the accuracy of the
information contained in the statements of
account filed by manufacturers and import-

ers.
“UC) Such regulations shall also—
“(1) ‘specify the scope af such independent
audits; and
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“(ii) establish a procedure by which inter-
ested copyright parties will coordinate the
engagement aof such independent certified
public accountants, in order Lo ensure that
no manufacturer or importer is audiled
more than once per year.

“{D) All such independent audits shall be
conducted at reasonable times, with reason-
able advance notice, and shall be no broader
in scope than is reasonably necessary to
carry out the purposes of this subsection in
accordance with generally accepted audit-
ing standards.

‘“¢2) INDEPENDENT CERTIFICATION.—The ve-
sulls of all such independent qudits shall be
certifled as fairly presenting the informa-
tion contained therein, on a consistent basis
and in accordance with the requirements of
this chapter and generally accepted auditing
standards, by the certified public account-
ant responsible for the audit. The certifica-
tion and results shall be filed with the Regls-
ter.
‘“43) ACCESS TO DOCUMENTS IN EVENT OF DiS-
PUTE.—In the event of a dispute concerning
the amount af the royalty payment due from
@ manufacturer or importer resulting froma
verification audit conducted under this sec-
tion—

“tA) any interested manufacturing party
audited pursuant to this subsection, and its
authorized representatives, shall be entitled
to have access to all documents upon which
the audit results under this subsection were
based; and

‘“4B) any representative of an inlerested
copyright party that has been approved by
the Register under subsection fh)(2) af this
section shall be entitled to have access fo all
documents upon which the audit resulls
under subsection (d) of this section were
based, subject to the limitations of subsec-
tion (h)(2) of this section.

“tf) COSTS OF VERIFICATION.—

‘“41) The costs of all verification audits
that are conducted pursuant to subsection
fe) of this section shall be borne by interest-
ed copyright parties, except that in the case
of a vetification audit of a manufacturer or
importer that leads ultimately to recovery of
an gnnual royalty underpayment of 5 per-
cent or more of the annual payment made,
the importer or manufacturer shall provide
reimbursement for the reasonable costs of
such audit.

“(2) Ezcept as may otherwise be agreed by
interested copyright parties, the costs of a
vertfication audit conducted pursuanl to
subsection (e) aof this section shall be borme
by the party engaging the certified public
accountant. Any recovery of royalty under-
payments as a result of the audit shall de
used first to provide reimbursement for the
reasonable costs of such audit to the extent
such costs have not otherwise been relm-
dursed by the manufacturer or importer pur-
suant to this subsection. Any remaining re-
covery shall be deposited with the Register
pursuant to section 1013 of this title, or as
may otherwise de provided by a negotialed
arrangement authorized under section 1016
of this title, for distridution to interested
copyright parties as though such funds were
muv payments made pursuant to this sec-

“lg) INDEPENDENCE OF ACCOUNTANTS.—Each
certified public accountant used by interest-
ed copyright parties or interested manufac-
turing parties pursuant to this section shall
be in good standing and shall not be finan-
clally dependent upon interested copyright
parties or interested marufacturing parties,
respectively. The Register may, upon peti-
tion by any interested copyright party or in-
terested manufacturing party, prevent the
use of a particular certified public account-
ant on the ground that such accountant
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does not meet the requirements of this sub-
section.

“Uh) CONFIDENTIALITY.—

‘A1) GENERALLY.—The quarterly and
annual statements of account filed pursuant
to subsections (c) and (d) of this section,
and information disclosed or . generated
during verification audils conducted pursu-
ant to subsection fe) of this gection, shall be
presumed to contain confidential (lrade
secret information within the meaning of
section 1905 of title 18 of the United States
Code. Except as provided in paragraphs (2),
(3), and (4) of this subsection, neither the
Register nor any member, officer. or employ-
ee of the Copyright Office or the Tridbunal,
may—

‘“tA) publicly disclose audit information
Jurnished under this section or information
contained in quarterly or annual statements
of account, except that aggregate informa-
tion that does not disclose, directly or indi-
rectly, company-specific information may
be made avatiable to the public;

““(B) use such information for any purpose
other than to carry out responsibilities
under this chapter; or

“(C) permit anyone (other than members,
officers, and employees of the Copyright
Office and the Tribunal who require such in-
formation in the performance of duties
under this chapter) to examine such infor-
mation.

“(2) PROCEDURES FOR ACCESS TO BE PRE-
SCRIBED BY REGISTER.—(A) The Register, after
consulling with interested manufacturing
parties and interested copyright parties,
shall prescribe procedures for disclosing, in
confidence, to representatives of interested
copyright parties and representatives of in-
terested manufacturing parties information
contained in quarterly and annual state-
ments of account and information generat-

-ed as a result of verification audits.

-*(B) Such procedures shall provide that
only those representatives of interested -
copyright parties and interested manufac-
turing parties who have been approved by
the Register shall have access to such infor-
mation, and that all such representatives
shall be required to sign a certification lim-
iting the use of the information to—

“t1) verification functions under this sec-
tion, and

‘“tii) any enforcement actions that may
result from such verification procedures.

“43) ACCESS BY AUDITED MANUFACTURER.—
Any inlerested manufacturing party that is
audited pursuant to subsections (e) of this
section, and its awthorized representatives,
shall be entitled to hdve access to all docu-
ments filed with the Register as a result of
such audit.

““{4) ACCESS BY CONGRESS.—Nothing in this
section shall guthorize the withholding of
information from the Congress.

“§ 1012. Rogalty payments

‘“ta) DrGrrar AUDIo RECORDING DEVICES.—

“t1) The royaity payment duve under sec-
tion 1011 of this title for each digital audio
recording device {mported into and distrid-
uted in the United Stales, or manufactured
and distributed in the United States, shall
be 2 percent of the transfer price. However,
only the first person to manufacture and
digtribute or import and distribute such
device shall be required to pay the royalty
with respect to such device.

“(2) With respect to a digital audio record-
ing device first distributed in combination
with one or more devices, either as a phys-
ically integrated unit or as separate compo-
neats, the royalty payment shaill be calculat-
ed as follows:

“U1A) If the digital axdio recording device
and such other devices are part of a phys-



S 8412

ically integraled unit, the royalty payment
shall be based on the transfer price of the
unit, but shall be reduced by any royalty
payment made on any digital audio record-
ing device included within the unit that was
not first distributed in combination with
the unit.

“(B) If the digital audio recording device
is not part of a physically integrated unit
and substantially similar devices have been
distributed separately at any time during
* the preceding 4 quarters, the royalty pay-
ment shall be based on the average transfer
price of such devices during those 4 quar-
ters.

‘“(C) If the digital audio recording device
is not part of a physically integrated unit
and substantially similar devices have not
been distributed separately at any time
during the preceding 4 quarters, the royalty
payment shall be based on a constructed
price reflecting the proportional value of
such device to the combination as a whole.

“3) Notwithstanding paragraph (1) or (2)
of this subsection, the amount of the royalty
payment for each digital audio recording
device or physically integrated unit contain-
ing a digital eudio recording device shall
not be less than $1 nor more than the royal-
ty maximum. The royalty rmaximum shall be
38 per device, except that for a physically in-
tegrated unit containing more than one dig-
ital audio recording device, the royalty mazx-
imum for such unit shall be $12. During the
6th year after the effective date of this chap-
ter, and no more than once each year there-
after, any interested copyright party may
petition the Tridbunal to increase the royalty
maximum and, if more than 20 percent of
the royalty payments are at the relevant roy-
alty maximum, the Tribunal shall prospec-
tively increase such royalty maxrimum with

- the goal of having no more than 10 percent
of such payments at the new royalty maxi-
mum; provided, however, that the amount of
any such increase as a percentage of the roy-
alty maximum shall in no event exceed the
percentage increase in the Consumer Price
Index during the period under review.

“tb) DigrraL AUDIO RECORDING MEDIA.—~The
royally payment due under section 1011 of
this title for each digital audio recording
medium imported into and distributed in
the United States, or manufactured and dis-
tributed in the United States, shall be 3 per-
cent of the transfer price. However, only the
first person to manufacture and distribute
or import and distribute such medium shall
be required to pay the royalty with respect
to such medium.

‘“fc) RETURNED OR. EXPORTED MERCHAN-
DISE.—

“(1) In calculating the amount of royalty
payments due under subsections (a) and (b)
of this section, manufacturers and imporit-
ers may deduct the amount of any royally
payments already made on digital audio re-
cording devices or media that are—

“(A) returned to the manufacturer or im-
porter as unsold or defective merchandise;

or

“(B) exported by the manufacturer or im-
porter or a related person—
within two years following the date royalties
are paid on such devices or media.

“(2) Any such credit shall be taken during
the period when such devices or media are
returned or exported, and the basis for any
such credit shall be set forth in the state-
ment of account for such period filed under
section 1011(c) of this title.

“(3) Any such credit that is not fully used
during such period may be carried forward
to subsequent periods. If any returned or ex-
ported merchandise for which a credit has
been taken is subsequently distributed, -a
royalty payment shall be made as specified
under subsection fa) or (b) of this section,
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based on the transfer price applicable to
such distribution.
“§ 1013. Deposit of royalty payments and deduction

of expenses

“The Register shall receive all royalty pay-
ments deposited under this chapter and,
after deducting the reasonable costs in-
curred by the Copyright Office under this
chapter, shall deposit the balance in the
Treasury of the United States, in such
manner as the Secretary of the Treasury di-
rects. All funds held by the Secrelary of the
Treasury shall be invested in interest-bear-
ing United States securities for later distri-
bution with interest under section 1014,
1015, or 1016 of this title. The Register may,
in the Register’s discretion, four years after
the close of any calendar year, close out the
royalty payments account for that calendar
year, and may treat any funds remaining in
such account and any subsequent deposits
that would otherwise be attributable to that
calendar year as attribuladble to the next
succeeding calendar year. The Register shall
submit to the Copyright Royalty Tribunal,
on a monthly basis, a financial statement
reporting the amount of royalties available
Sfor distridbution.
“% 1014. Entitlement to myalty payments

‘“fa) INTERESTED COPYRIGHT PARTIES.—The
royalty payments deposited pursuant to sec-
tion 1013 of this title shall, in accordance
with the procedures specified in section 1015
or 1018 of this title, be distriduted to any in-
terested copyright party—

“(1) whose musical work or sound record-
ing has been—

‘“t{A) embodied in audiograms lawfully
made under this title that have been distrib-

" uted to the public, and

“(B) distributed to the pubdlic in the form
of audiograms or disseminated to the public

"in transmissions, during the period to which

such payments pertain; and

“(2) who has filed a claim under section
1015 or 1016 of this title.

“(b) ALLOCATION OF ROYALTY PAYMENTS TO
GRoUPs.—The royalty payments shall be di-
vided into two funds as follows:

‘(1) THE SOUND RECORDINGS FUND.—66% per—
cent of the royalty payments shall be allocat-
ed to the Sound Recordings Fund. The Amer-
ican Federation of Musicians (or any Suc-
cessor entity) shall receive 2% percent of the
royalty payments allocated to the Sound Re-
cordings Fund for the benefit of nonfeatured
musicians who have performed on sound re-
cordings distributed in the United States.
The American Federation of Television and
Radio Artists (or any successor entity) shall
receive 1% percent of the royalty payments
allocated to the Sound Recordings Fund for
the benefit of monfeatured wvocalists who
have performed on sound recordings distrib-
uted in the United States. The remaining
royalty payments in the Sound Recordings
Fund shall be distributed to claimants
under subsection (a) of this section who are
interested copyright parties under section
1001(7)(A) of this title. Such claimants shall

allocate such royalty payments, on a per.

sound recording basis, in the following
manner: 40 percent to the recording artist or
artists featured on such sound recordings
(or the persons conveying rights in the art-
ists’ performances in the sound recordings),
and 60 percent to the interested copyrwht
parties.

““(2) THE MUSICAL WORKS FUND.—

“CA) 33% percent of the royally payments
shall be allocated to the Musical Works
Fund for distribution to interested copy-
right parties whose entitlement is based on
legal or beneficial ownership or control of a
copyright in a musical work.

‘“tB) Notwithstanding any contractua.l ob-
ligation to the contrary— -
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“(1) music publishers shall be entitled to 50
percent of the royalty payments allocated to
the Musical Works Fund, and

“(ii) writers shall be entitled to the other
50 percent of the royalty payments allocated
to the Musical Works Fund.

‘“(c) DISTRIBUTION OF ROYALTY PAYMENTS
WrtHIN GROUPS.—If all interested copyright
parties within .a group specified in subsec-
tion (b) of this section do not agree on a vol-
untary proposal for the distribution of the
royalty payments within such group, the
Tribunal shall, pursuant to the procedures
specified in section 1015(c) of this title, allo-
cate such royalty payments based on the
extent to which, during the relevant period—

“(1) for the Sound Recording Fund, each
sound recording was distributed to the
public in the form of audiograms; and

“(2) for the Musical Works Fund, each mu-
sical work was distributed to the public in
the form of audiograms or disseminated to
the public in transmissions.

“§1015. Procedures for distributing royally pay-
ments

“a) FILING OF CLAIMS AND NEGOTIATIONS.—

“(1) During the first 2 months of each cal-
endar year after the calendar year in which
this chapter takes effect, every inlerested
copyright party that is entitled to royally
payments under section 1014 of this litle
shall file with the Tribunal a claim for pay-
ments collected during the preceding year in
such form and manner as the Tribunal shall
prescribe by regulation.

“(2) All interested copyright parties within
each group specified in section 1014(b)
this title shall negotiate in good faith among.
themselves in an effort to agree to a volun-
tary proposal for the distribution of royalty
payments. Notwithstanding any provision
of the antitrust laws, for purposes of this
section such interested copyright parties
may agree among themselves to the propor-
tionate division of royalty payments, may
lump their claims logether and file them
jointly or as a single claim, or may desig-
nate a common agent to receive payment on
their behalf; except that no agreement under
this subsection may vary the allocation of
royalties specified in section 1014(b) of this
title.

“(b) DISTRIBUTION OF PAYMENTS IN THE AB-
SENCE OF A DiIspuTe.—Within 30 days after
the period established for the filing of claims
under subsection (a) of this section, in each
year after the year in which this section
takes effect, the Tribunal shall determine
whether there exists a controversy concern-
ing the distribution of royally payments
under section 1014(c) of this title. If the Tri-
bunal determines that no such controversy
erists, it shall, within 30 days after such de-
termination, authorize the distribution of
the royalty payments as set forth in the
agreements regarding the distribution of
royalty payments entered into pursuant to
subsection faJ of this section, after deduct-
ing fils reasonable administrative costs
under this section.

“(c) RESOLUTION or DispUTES.—If the Tri-
bunal finds the existence of a controversy, it
shall, pursuant to chapter 8 of this title, con-
duct a proceeding to determine the distribu-
tion of royalty payments. During the pend-
ency of such a proceeding, the Tribunal
shall withhold from distribution an amount
sufficient to satisfy all claims with respect
to ‘which a controversy exists, but shall, to
the extent feasible, authorize the distribu-
tion of any amounts that are not in contro-
versy.

§1016. Negotiated collection and distribution ar-
rangements

“a) SCOPE or PERMISSIBLE NEGOTIATED AR-
RANGEMENTS.— - . 8 .
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“11) Interested copyright parties and inter-
ested manufacturing parties may at any
time negotiate among or between themselves
a single alternative system for the collection,
distribution, or verification of royalty pay-
ments provided for in this chapter.

“2) Such a negotiated arrangement may
vary the collection, distribution, and verifi-
cation procedures and requirements that
would otherwise apply under sections 1011
through 1015 of this title, including the time
periods for payment and distribution of roy-
alties, but shall not alter the requirements of
section 1011(a), (b), or (h)(4), section 1012
fa) or (b), or section 1014 f(a) or (b) of this
title.

“t3) Such a negotiated arrangement may
also provide that specified types of dispules
that cannot be resolved among the parties to
the arrangement shall be resolved by bind-
ing arbitration or other agreed upon means
of dispute resolution.

‘“t4) Notwithstanding any provision of the
antitrust laws, for purposes of this section
interested manufacturing parties and inter-
ested copyright parties may negotiate in
good faith and voluntarily agree among
themselves as to the collection, distribution,
and verification of royalty payments, and
may designate common agerits to negotiate
and carry out such activities on their behalf.

“tb) IMPLEMENTATION OF A NEGOTIATED AR-
RANGEMENT.—

“t1) No negotliated arrangement shall go
into effect under this section until the Tri-
bunal has approved the arrangement, after
Jull opportunity for comment, as meeting
the following requirements. .

‘“f{A) The participants in the negotiated ar-
rangement shall include—

“fi) at least two-thirds of all individual
interested copyright parties that are entitled
to receive royally payments from the Sound
Recording Fund,

“fii) at least two-thirds of all individual
interested copyright parties that are entitled
to receive royalty payments from the Musi-
cal Works Fund as music publishers, and

“(1ii) at least two-thirds of all individual
interested copyright parties that are entitled
to receive royalty payments from the Musi-
cal Works Fund as writers.

‘“tB) For purposes of subparagraph (A) of
this paragraph, the determination as to two-
thirds participation shall be based on
annual retail sales of audiograms in which
musical works or sound recordings of musi-
cal works are embodied. One or more orga-
nizations representing any of the types of
individual interested copyright parties spec-
ified in the first sentence of this subsection
shall be presumed to represent two-thirds of
that type of interested copyright party if the
membership of, or other participation in,
such organization or organizations includes
two-thirds of that type of interested copy-

right party based on annual retail sales of °

audiograms in which musical works or
sound recordings of musical works are em-
bodied.

‘“4C) The implementation of the arrange-
ment shall include all necessary safeguards,
as determined by the Tribunal, which ensure
that all interested copyright parties who are
not participants in the arrangement receive
the royalty payments to which they would be
entitled in the absence of such an arrange-
ment under sections 1013 and either 1014(c)
or 1015(b), whichever is applicable. Such
safeguards may include accounting proce-
dures, reports and any other information de-
termined to be necessary to ensure the

- proper collection and distribution of royalty

payments. :

“f2) Notwithstanding the eristence of a
negotiated arrangement that has gone into
effect under this section, any interested
manufacturing party that is not a party to
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such negotiated arrangement shall remain
subject to the requirements of sections 1011
and 1012 and may fully satisfy its obliga-
tions under this subchapter by complying
with the procedures set forth therein.

“fc) MAINTENANCE OF JURISDICTION BY TRI-
BUNAL.—Where. a mnegotiated arrangement
has gone into effect under this section, the
Tribunal shall maintain jurisdiction and
shall (1) hear and address any objections to
the arrangement that may arise while it is
in effect, (2) ensure the availability of alter-
native procedures for any interested manu-
facturing party or interested copyright
party that is not a participant in the negoti-
ated arrangement, (3) ensure that all inter-
ested copyright parties who are not partict-
pants in the arrangement receive the royalty
payments to which they would be entitled in
the absence of such an arrangement under
sections 1013 and either 1014(c) or 1015(b),
whichever is applicable, (4) ensure that it
has adequate funds at its disposal, received
either through the Copyright Office or
through the entity administering the negoti-
ated arrangement, to distribute to interested
copyright parties not participating in the
arrangement the royally payments to which
they are entitled under section 1014(c) or
1015(b), including applicable interest, and
(5) ensure that the requirements of section
1016(b)(INC) are met.

“fd) JuprciaL ENFORCEMENT.—The Tribunal
may seek infunctlive relief in an appropriate
United States district court to secure com-
pliance with the requirements of subsection
fc).

“SUBCHAPTER C—THE SERIAL COPY

MANAGEMENT SYSTEM
“§ 1021. Incorporation of the serial copy manage-
ment system

‘“la) PROHIBITION ON IMPORTATION, MANU-
FACTURE, AND DISTRIBUTION.—

“t1) No person shall import, manufacture,
or distribute any digital audio recording
device or any digital audio interface device
that does not conform to the standards and
specifications to implement the Serial Copy
Management System that are—

“fA) set forth in the technical reference
document;

“(B) set forth in an order by the Secretary
of Commerce under section 1022(b) (1), {2,
or (3) of this title; or

*“4C) in the case of a digital audio record-
ing device other than a device defined in
part II of the technical reference document
or in an order issued by the Secrelary pursu-
ant to section 1022(b) of this title, estab-
lished by the manufacturer (or, in the case
of a proprietary ltechnology, the proprietor
of such technology) so as to achieve the
same functional characteristics with respect
to regulation of serial copying as, and to be
compatible with the prevailing method for
implementation of, the Serial Copy Manage-
ment System set forth in the technical refer-
ence document or in any order of the Secre-
tary issued under section 1022 of this title.

“12) If the Secretary of Commerce ap-
proves standards and spectfications under
section 1022(b)(4) aof this title, then no
person shall import, manufacture, or dis-
tribute any digital audio recording device or
any digital audio interface device that does
not conform to such standards and specifi-
cations.

“‘tb) PROHIBITION ON CIRCUMVENTION OF THE
SERIAL COPY MANAGEMENT SYSTEM.—NO
person shall import, manufacture, or dis-
tribute any device, or offer or perform any
service, the primary purpose or effect of
which is to avoid, bypass, remove, deacti-
vate, or otherwise circumvent any program
or circutit which implements, in whole or in
part, the Serial Copy Management System in
a digital audio recording device or a digital
audio interface device,
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“fc) ENCODING OF INFORMATION ON AUDIO-
GRAMS.— .

“1) No person shall encode an audiogram
aof a sound recording with inaccurate infor-
mation relating to the category code, copy-
right status, or generation status of the
source material so as improperly to affect
the operation of the Serial Copy Manage-
ment System.

“t2) Nothing in this subchapter requires
any person engaged in the importation,
manufacture, or assembly of audiograms to
encode any such audiogram with respect to
its copyright status.

“td) INFORMATION ACCOMPANYING TRANSMIS-
SIONS IN DiGITAL FORMAT.—Any person who
transmits or otherwise communicatles to the
public any sound recording in digital
Jormat is not required under this subchapter
to transmit or otherwise communicale the
information relating to the copyright status
of the sound recording. However, any such
person who does transmil or otherwise com-
municate such copyright status information
shall transmit or communicate such infor-
mation accurately. :

“§1022. Implementing the serial copy management
system

‘“f{a) PUBLICATION OF TECHNICAL REFERENCE
DOCUMENT AND CERTIFICATION.—Within 10
days after the date of enactment of this
chapter, the Secéretary of Commerce shall
cause to be published in the Federal Register
the technical reference document along with
the certification from the National Institute
of Standards and Technology, as such certi-
fication appears in the report of the Com-
mittee on the Judiciary to the Senate on the
Audio Home Recording Act of 1991, that the
technical reference document sets forth
standards and specifications that adequate-
ly incorporate the intended functional char-
acleristics to regpulate serial copying and are
not incompatible with eristing internation-
al digital audio interface standards and ex-
isting digital audio technology.

‘() ORDERS OF SECRETARY OF COMMERCE.—
The Secretary of Commerce, upon petilion
by an interested manufacturing parly or an
interested copyright party, and after consul-
tation with the Register, may, if the Secre-
tary determines that to do so is in accord-
ance with the purposes of this chapler, issue
an order to implement the Serial Copy Man-
agement System set forth in the technical
reference document as follows.

“41) FUNCTIONALLY EQUIVALENT ALTERNA-
TIVES.—The Secretary may issue an order for
the purpose of permitting in commerce de-
vices that do not conform to all of the stand-
ards and specifications set forth in the tech-
nical reference document, if the Secretary
determines that such devices possess the
same functional characteristics with respect
to regulation of serial copving as, and are
compatible with the prevailing method for
implementation of, the Serial Copy Manage-
ment System set forth in the technical refer-
ence document.

““(2) REVISED GENERAL STANDARDS.—The Sec-
retary may issue an order for the purpose of
permitting in commerce devices that do not
conform to all of the standards and specifi-
cations set forth in the technical reference
document, if the Secretary determines that—

‘““{A) the standards and specifications re-
lating generally to digital audio recording
devices and digital audio interface devices
have been or are being revised or otherwise
amended or modified such that the stand-
ards and specifications set forth in the tech-
nical reference document are not or would
no longer be applicable or appropriate; and

“fB) such devices conform to such new
standards and specifications and possess
the same functional characteristics with re-
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spect to regulation of serial copying as the
Serial Copy Management System set forth in
the technical reference document.

““3) STANDARDS FOR NEW DEVICES.—The Sec-
retary may issue an order for the purpose

“fA) eslablishing whether the standards
and specifications established by a manu-
facturer or proprietor for digital audio re-

cording devices other than devices defined

in part 11 of the technical reference docu-
ment or a prior order of the Secretary under
paragraph (1) or (2) of this subsection
comply with the requirements of subpara-
graph (C) af section 1021/a)(1) of this title;
or

‘“{B) establishing alternative standards or
8pecifications in order to ensure compliance
with such requirements. -

“4) MATERIAL INPUT TO DIGITAL DEVICE
THROUGH ANALOG CONVERTER.—

‘“4A) GENERALLY.—Ezxcept as provided in
subparagraphs (B) through (DJ, the Secre-
tary, after pubdlication of notice in the Fed-
erul Register and reasonable opportunity for
pudblic comment, may issue an order for the
purpose of approving standards and specifi-
cations for a technical method implement-
ing in a digital audio recording device the
same functional characteristics as the Serial
Copy Management System 30 as to regulate
the serial copying of source material input
through an analog converter in a manner
equivalent to source material input in the
digital format.

“{B) CoST LiMrTaTiON.—The order may not
impose a total cost burden on manufactur-
ers of digital audio recording devices, for
implementing the Serial Copy Management
System and the technical method prescribed
in such order, in excess of 125 percent of the
cost of implementing the Serial Copy Man-
agznent System before the issuance of such
order.

“C) CONSIDERATION OF OTHER OBJECTIONS.—
The Secretary shall consider other reasoned
objections from any interested manufactur-
ing party or interested copyright party.

“4D) LIMITATIONS TO DIGITAL AUDIO DE-
VICES.—The order shall not affect the record-
ing of eny source matertal on analog record-
ing equipment and the order shall not
impose any restrictions or requirements that
must be implemented in any device other
than a digital audio recording device or dig-
ital audio interface device.

“SUBCHAPTER D—REMEDIES
“§ 1031. Civil remedies

“ta) CrviL ACTIONS.—AnyY interested copy-
right party or interested manufacturing
party that is or would be injured by a viola-
tion of section 1011 or 1021 of this title, or

the Attorney General af the United States,

may bring a civil action in an appropriate
United States district court against any
person for such violation.

“(b) POWERS OF THE COURT.—In an action
brought under subsection (a) aof this section,
the court—

“(1) except as provided in subsection (h)

- of this section, may grant temporary and

permanent infunctions on such terms as {t
deems reasonable to prevent or restrain such
violation;

“12) in the case of a violation of section
1011 (a) through (d) or 1021 of this title,
shall award damages under subsection (d) of
this section;

“t3) in its discretion may allow the recov-
ery of full costs by or against any party
other than the United States or an officer
thereaf; .

“4) in its discretion may award a reason-
able attorney’s fee to the prevailing party as
part of the costs awarded under paragraph
(3) if the court finds that the nonprevailing
party has not proceeded in good faith; and
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“t5) may grant such other equitable relief
as it deems reasonable.

*“fc) RECOVERY OF OVERDUE ROYALTY PaAy-
MENTS.—In any case in which the court finds
that a violation af section 1011 of this title
involving nonpayment or underpayment of
royalty payments has occurred, the violutor
shall be directed to pay, in addition to dam-
ages awaerded under subsection (d) aof this
section, any such royalties due, plus interest
calculated as provided under section 1961 of
title 28, United States Code.

“td) AWARD OF DAMAGES.—

(1) SECTION 1011.—

“tA) DEvICE.—In the case of a violation of
section 1011 (a) through (d) of this title in-
volving a digital audio recording device, the
court shall award statutory damages in an
amount between a nominal level and $100
per device, as the court considers just.

“(B) MEDIUM.—In the case of a violation of
section 1011 (a) through (d) of this title in-
volving a digital audio recording medium,
the court shall award statutory damages in
an amount between a nominal level and $4
per medium, as the court considers just.

“42) SECTION 1021.—In any case in which
the court finds that e violation of section
1021 of this title has occurred, the court
shall award damages calculated, at the elec-
tion aof the complaining party at any time
before final judgment is rendered, pursuant
to subparagraph (A) or (B) of this para-
graph, but in no event shall the judgment
texcluding any award of actual damages to
an interested manufacturing party) exceed a
total of $1,000,000:

‘“YA) ACTUAL DAMAGES.—A complaining
party may recover its actual damages suf-
fered as a result of the violation and any
profits of the violator that are atiributable
to the violation that are not taken into ac-
count in computing the actual damages. In
determining the violator’s profits, the com-
plaining party 1s required to prove only the
violator's gross revenue, and the violator is
required to prove its deduclidble expenses
and the elements of profit attridbutable to
Jactors other than the violation.

“{B) STATUTORY DAMAGES.—

‘“ti) DEvICE.—A complaining party may re-
cover an award of statutory damages for
each violation of section 1021 (a) or (b) of
this title in the sum of not less than $1,000
nor more than $10,000 per device involved
in such violation or per device on which a
service prohibited by section 1021(b) of this
title has been performed, as the court constd-
ers fust.

“t11) AubpliOGrRAM.—A complaining party
may recover an award of statutory damages
Jor each violation of section 1021(c) of this
title in the sum aof not less than $10 nor
more than $100 per audiogram involved in
such violation, as the court considers just.

“(1i1) TRANSMISSION.—A complaining party
may recover an award of damages for each
transmission or communication that vio-
lates section 1021(d) of this title in the sum
of not less than $10,000 nor more than
$100,000, as the court congiders fust.

“(3) WILLPUL VIOLATIONS.—

‘“tA) In any case in which the court finds
that a violation of section 1011 (a) through
(d) of this title was committed willfully and
Jor purposes af direct or indirect commer-
cial advantage, the court shall increase stal-
utory damages—

“ti) fJor a violation involving a digital
audio recording device, to a sum of not less
than $100 nor more than $500 per device;
and

“(ii) for a violation involving a digital
audio recording medium, to a sum af not
less than $4 nor more than $15 per medium,
as the court considers just.

“tB) In any case in which the court finds
that a violation of section 1021 aof this title

June 17, 1992

was committed willfully and for purposes af
direct or indirect commercial advantage,
the court in its discretion may increase the
award of demages by an additional amount
af not more than $5000,000, as the court
considers just.

“t4) INNOCENT VIOLATIONS OF SECTION 1021.—
The court in its discretion may reduce the
total award of damages against a person
violating section 1021 of this title to a sum
of not less than $250 in any case in which
the court finds that—

“(A) the violator was not aware and had
no reason to believe that its acts constituted
a violation of section 1021 of this title, or

*“(B) in the case of a violation af gection
1021/a) aof this title involving a digital
audio recording device, the violator believed
in good faith that the device complied with
section 1021/a)(1)(C) of this tille except
that this subparagraph shall not apply to
any damages awarded under subsection
(d)2)(A) of this section.

“le) MULTIPLE ACTIONS.—

‘1) GENERALLY.—NoO more than one action
shall be brought against any party and no
more than one award of statutory damages
under subsection (d) of this section shall be
permitted—

“4A) for any violations af section 1011 of
this title tnvolving the same digital audio
recording device or digital audio recording
medium, or

‘“‘B) for any violations of section 1021 of
this title involving digital audio recordirng
devices or digital audio interface devices af
the same model, except that this subpara-
graph shall not bar an action or an award
aof damages with respect to digital audio re-
cording devices or digital audio interface
devices that are imported, manufectured, or
distributed subsequent to a final judgment
in a prior action.

‘“42) NOTICE AND INTERVENTION.—Any com-
plaining party who brings an action under
this section shall serve a copy of the com-
plaint upon the Register within 10 days
after the complaining party’s service af a
summons upon a defendant. The Register
shall cause a notice of such action to be pud-
lished in the Federal Register within 10 days
after receipt of such complaint. The court
shall permit any other interested copyright
party or interested manvufacturing party en-
titled to bring the action under section
1031(a) of this title who moves to inlervene
within 30 days after the publication of such
notice to intervene in the action.

“43) AWARD.—

“{A) GENERALLY.—Except as provided in
subparagraph (B), the court may award re-
covery of actual damages for a violation of
section 1021 af this title pursuant to subsec-
tion (d)(2)(4) of this section to each com-
plaining party in an action who elects to re-
cover actual damages.

‘“(B) LINITATIONS.—

“({) If more than one complaining party
elects to recover actual damages pursuant to
subsection (d)(2)(A) of this section, only a
single award of the violator’'s profits shall be
made, which shall be allocated as the court
considers just

“t#1) If any complaining interested copy-
right party or parties elect to recover statu-
tory damages pursuant to subsection (d)(2)
of this section in an action in which one or
more other complaining interested copy-
right parties have elected to recover actual
damages, the single award of statutory dam-
ages permitted pursuant to paragraph (1) of
this subsection shall be reduced by the total
amount aof actual damages awarded to inter
ested copyright parties pursuant to subsec-
tion (d)(2)(A) of this section.

“{f) PAYMENT OF OVERDUE ROYALTIES AND
DaMaGES.—~The court may allocate any .
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award of damages under subsection (d) of
this section between or among complaining
parties as it considers just. Any award of
damages that is allocated to an interested
copyright party and any award of overdue
royalties and interest under subsection (c)
of this section shall be deposited with the
Register pursuant to section 1013 of this
title, or as may otherwise be provided pursu-
ant to a negotiated arrangement authorized
under section 1016 of this title, for distribu-
tion to interested copyright parties as
though such funds were rovalty payments
made pursuant to section 1011 of this title.

“tg) IMPOUNDING OF ARTICLES.—Al any time
while an action under this section is pend-
ing, the court may order the impounding, on
such terms as it deems reasonable, of any
digital audio recording device, digital audio
interface device, audiogram, or device speci-
fied in section 1021(b) of this title that is in
the custody or control of the alleged violator
and that the court has reasonable cause to
believe does not comply with, or was in-
volved in a violation of, section 1021 of this
title.

“th) LIMITATIONS REGARDING PROFESSIONAL
MobpELs AND OTHER EXEMPT DEVICES.—Unless
a court finds that the determination by a
manufacturer or importer that a device fits
within the eremption of subparagraph (A)
or (B) of section 1001(¢4) of this title was
without a reasonable basis or not in good
faith, the court shall not grant a temporary
or preliminary injunction against the distri-
bution of such device by the manufacturer
or importer.

‘(1) REMEDIAL MODIFICATION AND DESTRUC-
TION OF ARTICLES.—As part of a final judg-
ment or decree finding a violation of section
1021 of this title, the court shall order the re-
medial modification, if possible, or the de-
struction of any digital audio recording
device, digital audio interface device, audio-
gram, or device 8pecified in section 1021(b)
of this title that—

“(1) does not comply with, or was involved
in a violation of, section 1021 of this title,
and

“(2) i3 in the custody or control of the vio-
lator or has been impounded under subsec-
tion (g) of this section.
m;‘lj) DEFINITIONS.—For purposes of this sec-

17—

“(1) the term ‘complaining party’ means
an interested copyright party, inlerested
manufacturing party, or the Attorney Gen-
eral of the United States when one of these
parties has iniliated or intervened as a
plaintiff in an action brought under this
section; and

“12) the term ‘detice’ does not include an
audiogram.

“§ 1032. Binding arbitration

“ta) DiSPUTES TO BE ARBITRATED.—Any dis-
pute between an interested manufacturing
party and an interested copyright party
shall be resolved through binding arbitra-
tion, in accordance with the provisions of
this section, if—

“(1) the parties mutually agree; or

““(2) before the date of first distribution in
the United States of the product which is the
subject of the dispute, an interested manu-
Jacturing party or an interested copyright
party requests arbitration concerning
tohether such product is or is not a digital
audio recording device, a digital audio re-
cording medium, or a digital audio inter-
Jace device, or concerning the basis on
which royalty payments are to dbe made with
respect to such product.

‘tb) ARBITRAL PROCEDURES.—

(1) REGULATIONS FOR COORDINATION OF AR-
BITRATION.—The Register shall, after consult-
ing with interested copyright parties, pre-
scribe regulations establishing a procedure
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by which interested copyright parties will
coordinate decisions and representation
concerning the arbitration of disputes. No
interested copyright party shall have the au-
thority to request, agree to, or (except as an
intervenor pursuant to subsection (c) of this
section) enter into, binding arbditration
unless that party shall have been authorized
to do so pursuant to the regulations pre-
scribed by the Register.

“(2) PANEL.—Ezcept as otherwise agreed by
the parties to a dispute that is to be submit-
ted to binding arbitration under subsection
(a) of this section, the dispute shall be heard
by a panel of three arbitrators, with one ar-
bitrator selected by each of the two sides to
the dispute and the third arbitrator selected
by mutual agreement of the first two arbi-
trators chosen.

“t3) DEecISION.—The arbitral panel shall
render its final decision concerning the dis-
pute, in a written opinion explaining its
reasoning, within 120 days after the date on
which the selection of arbitrators has been
concluded. The Register shall cause to be
published in the Federal Register the written
opinion of the arbitral panel within 10 days
after receipt thereof.

“(4) TITLE 3 PROVISIONS TO GOVERN.—EZXcept
to the extent inconsistent with this section,
any arbitration proceedings under this sec-
tion shall be conducted in the same manner,
subject to the same limitations, carried out
with the same powers (including the power
to summon witnesses), and enforced in the
courts of the United States as an arbitration
proceeding under title 9, United States Code.

‘“45) PRECEDENTS.—In rendering a final de-
cision, the arbitral panel shall take into ac-
count any final decisions rendered in prior
proceedings under this section that address
identical or similar issues; and failure of the
arbitral panel to take account of such prior
decisions may be considered imperfect exe-
cution of arbitral powers wunder Ssection
10(a)(4) of title 9, United States Code.

“¢c) NOTICE AND RIGHT TO INTERVENE.—Any
interested copyright party or interested
manufacturing party that requests an arbi-
tral proceeding under this section shall pro-
vide the Register with notice concerning the
parties to the dispute and the nature of the
dispute within 10 days after formally re-
questing arbitration under subsection (a) of
this section. The Register shall cause a sum-
mary of such notice to be published in the
Federal Register within 30 days after receipt
of such notice. The arbitral panel shal
permit any other interested copyright party
or finterested manufacturing party who
moves to intervene within 20 days after such
publication to intervene in the action.

“4d) AUTHORITY OF ARBITRAL PaneL ToO
ORDER RELIEF.—

“(1) TO PROTECT PROPRIETARY INFORMA-
TION.—The arbilral panel shall issue such
orders as are appropriate to protect the pro-
prietary technology and information of par-
ties to the proceeding, including provision
Sor injunctive relief in the event of a viola-
tion of such order.

‘“42) TO TERMINATE PROCEEDING.—The arbi-
tral panel shall terminate any proceeding
that it has good cause to believe has been
commenced in bad faith by a competitor in
order to gain access to proprietary informa-
tion. The panel shall also terminate any pro-
ceeding that it believes has been commenced
before the technology or product at issue has
been sufficiently developed or defined to
permit an informed decision concerning the
applicability of this chapter to such technol-
ogy or product.

‘“43) To ORDER RELIEr.—In any case in
which the arbitral panel finds with respect
to devices or media that were the subject of
the dispute, thalt royalty payments have
been or will be due under section 1011 of
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this title through the date of the arbitral de-
cision, the panel shall order the deposit of -
such royalty payments pursuant to section
1013 of this title, plus interest calculated as
provided under section 1961 of title 28.
United States Code. The arbitral panel shall
not award monetary or injunctive relief, as
provided in section 1031 of this title or oth-
erwise, except as is erpressly provided in
this subsection.

““te) EFFECT OF ARBITRATION PROCEEDING ON
Crvi ACTIONS AND REMEDIES.—Notwithstand-
ing any provision of section 1031 of this
title, no civil action may be brought or relief
granted under section 1031 of this title
against any party to an ongoing or complet-
ed arbitration proceeding under this sec-
tion, with respect to devices or media that
are the subject of such an arbitration pro-
ceeding. However, this subsection does not
bar—

“(1) an action for injunctive relief at any
time based on a violation of section 1021 of
this title; or .

“(2) an action or any relief with respect to -
those devices or media distributed by their
importer or manufacturer following the con-
clusion of such arbitration proceeding, or, if
80 stipulated by the parties, prior to the
commencement of such proceedings.

‘“tf) ARBITRAL CoSTS.—Ezxcept as otherwise
agreed by the parties to a dispute, the costs
of an arbitral proceeding under this section
shall be divided among the parties in such
fashion as is considered just by the arbitral
panel at the conclusion of the proceeding.
Each party to the dispute shall bear it own
attorney fees unless the arbditral panel deter-
mines that a nonprevailing party has not
proceeded in good faith and that, as a
matter of discretion, it i3 appropriate to
award reasonable attorney’s fees to the pre-
vailing party.”.

SEC. 3. TECHNICAL AMENDMENTS. .

(a) FUNCTIONS OF REGISTER.—Chapter 8 of
title 17, United States Code is amended—

(1) in section 801(b)—

(A) by striking “and” at the end of para-
graph (2);

(B) by striking the period at the end of
paragraph (3) and inserting ‘c and’; and

(C) by adding the following new para- *
graph at the end-

“(4) to distribute royalty payments depos-
ited with the Register of Copyrights under
section 1014, to determine, in cases where
controversy exists, the distribution of such
payments, and to carry out its other respon-
sibilities under chapter 10”; and

(2) in section 804(d)—

(A) by inserting “or (4)” after “801(b)(3)";
and

(B) by striking ‘“or 119” and inserting
“119, 1015, or 1016”.

(b) DerINITIONS.—Section 101 of title 17,
United States Code, is amended by striking
“As used” and inserting “Excepl! as other-
wise provided in this title, as used””

fc) Masx WoRrks.—Section 912 of title 17,
United Stales Code, is amended—

(1) in subseclion (a) by inserting “or 10"
after “8"; and

(2) in subsection (b) by inserting ‘“or 10"
after “8”.

SEC. ¢. EFFECTIVE DATE.

This Act, and the amendments made by
this Act, shall take effect on the date of the
enactment of this Act or January 1, 1992,
whichever date i3 later.

SEC. & TECHNICAL REFERENCE DOCUMENT FOR
AUDIO HOME RECORDING ACT OF I951.
SEC. 6. REPEAL OF SECTION 5.

Effective upon publication of the Techni-
cal Reference Document in the Federal Reg-
:aute; pursuant to section 1022(a) of this
1 o .
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l:) section 5 of this Act shall de repealed,
an

(b) section 1001(14) qf this title shall be
amended by striking ‘in seclion § of this
Act” and inserting ‘‘as such document was
pubdlished in the Federal Register pursuant
to section 1022(a/ of this title”.

TECHNICAL REFERENCE DOCUMENT
FOR THE AUDIO HOME RECORDING
ACT OF 1991

INTRODUCTION

This Technical Reference Document 1is
provided to facilitate the implementation of
legislation relating to digital audio record-
ing (“DAR”) devices, known as the “Audio
Home Recording Act of 1991 (*‘the Act”).

This Technical Reference Document estad-
lishes the standards and specifications that
are necessary to implement the Serial Copy
Management System (“SCMS”} under the
Act. It draws in part from specifications
proposed to the International Electrotechni-
cal Commission (“IEC”} in “IEC 858 Digi-
tal Audio Interface” (First edition 1989-03)
and "“Amendment Number 1 to IEC 958
(1989): Digital Audio Inlerface, Serial Copy
Management System’ (Reference 84(C0)1268
submitted on June 21, 1991) (collectively,
“IEC 958”), and “IEC 60A(CQ)136 Part 6:
Serial copy management system for con-
sumer audio use DAT recorders”. The stand-
ards and specifications set forth herein
relate only to the implementation of SCMS
via digital audio interface signals, DAR de-
vices and digital audio interface devices.
The standards and specifications set forth
herein, as they may be amended pursuant to
an order of the Secretary of Commerce under
section 1022(b} of subchapter C af the Act,
shall be considered determinative under the
Act, regardless of any future action by the
IEC or by a manufacturer or by an owner of
a proprietary technology.

SCMS 13 intended to prohibit DAR devices
Jrom recording ‘‘second-generation’ digital
copies from '‘first-generation” digital copies
containing audio material over which copy-
right has been asserted via SCMS. It does
not generally restrict the ability aof such de-
vices to make ‘first-generation” digital
copies from “original” digital sources such

. as prerecorded commercially available com-
pact discs, digital transmissions or digital
tapes.

- Currently, the predominant type of DAR

device offered for sale in the United States is

the DAT recorder, which records and sends
digital signals in accordance with the IEC

958 nonprofessional digital audio interface

Jormat. Additional types of DAR devices and

interface formals are being or may be devel-

oped. The standards and specifications in
this Technical Reference Document are not
intended to hinder the development of such
new technologies but require, in accordance
with section 1021(a)(1)(A)-(C) of subchapter

C of the Act, that they incorporate the func-

tional characteristics of SCMS protection.

In order for a DAR device to be “compatible

with the prevailing method aof implementing

SCMS,” to the extent DAR devices are capa-

ble of recording signals sent in a particular

digital audio interface signal format, the

SCMS information must be accurately re-

cetved and acted upon by the DAR devices

80 as lo correctly implement the same level

aof SCMS protection provided by that format.

“Compatibdility” does not require direct bit-

Jor-bit correspondence across every interface

signal formal; indeed, particular interface

signal formats may be recordable by some,
but not all, DAR devices. To the extent that
any digital audio interface device translates
and sends signals in a form that can be re-
corded b)) a particular DAR device, however,
“compatidility” requires that the SCMS in-
Jormation also be accurately translated and
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sent by the interface device, and accurately
read and acted upon by the DAR device.

This document i8 in three parts. Part I sec-
tion A sets forth standards and specifica-
tions constituting the functional character-
istics for implementing SCMS in digital
audio interface signals. Sections B and C
then apply these standards and specifica-
tions in a specific reference for implement-
ing SCMS in the IEC 958 nonprofessional
digital audio inlerface formal. Part.II sec-
tion A similarly first sets forth standards
and specifications constituting the func-
tional characteristics for implementing
SCMS in DAR devices. Sections B and C
then apply these standards and specifica-
tions in a specific reference for implement-
ing SCMS with respect to the recording and
play-back functions of nonprofessional
model DAT recorders. Part III contains a
series of charts that apply and correlate
those codes that are mandated for imple-
mentation in DAT recorders by parts I-C
and II-C of this document.

The terms ‘“digital audio interface device,”
“digital audio recording device,” ‘digilal
audio recording medium,” “distridute,”
“professional model,” and ‘transmission” as
used in this document have the same mean-
ings as in the Act “Generatlion status”
means whether the signal emanales from a
source that has been produced or published
by or with the authority of the owner of the
material, such as commercially released pre-
recorded compact discs or digital tapes or a
digital transmission (referred to herein as
“original”); or whether the signal emanales
Jrom a recording made from such "ongina.l”
material

PART I, IMPLEMENTATION OF SCMS IN DIGITAL
AUDIO INTERFACE FORMATS

Various consumer devices are capable of
producing digital audio signals. Currently,
Jor example, compact disc players, DAT re-
corders and analog-to-digital converters can
send digital audio signals; fulure devices
may include digital microphones or recorda-
ble compact disk devices. To enable commu-
nication between these different types of de-
vices and a DAR device, it 18 necessary and
desirable to establish common protocols or
“Interfaces” that mandate specific informa-
tion in the digital audio oulput signal aof
each device. Digital signal interfaces may
enable communication aof different types aof
data. A “digital audio interface signal” com-
municates audio and related interface data
as distinguished from, for example, comput-
er or video data. Digital audio interface
signal formats may be established for par-.
ticular lypes of devices or uses. For example,
interface protocols may erist for dbroadcast
use, or for users of professional model prod-
ucts (“‘professional interface*) or for non-
professional model products (‘nonprofes-
sional interface’) or for nonmprofessional
model products (‘nonprofessional inter-
Jace”). One such set of protocols already has
been established in the document IEC 858.
Sections B and C of part I summarize and
mandate the implementation aof SCMS in
the 1EC 958 nonprafessional interface.

Section A setls forth the standards and

specifications for implementmo SCMS in
digital audio inlerface signals and devices.

(A) DIGITAL AUDIO INTERFACE STANDARD,—
To implement the functional characteristics
af SCMS in nonprofessional digital audio
interface signal formats, whether presently
known or developed in the future, the follow-
ing conditions must be observed:

(1) The digital audio interface formatl
shall provide a means to indicate—

(a) whether or not copyright protection ts
being asserted via SCMS over the material
deing tent via the interface; and
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(b) whether or not the generation status of
the material being sent via the interface is
original.

(2) If the digital audio interface formatl
has discrete prafessional and nonprofession-
al modes, the interface format and digital
audio interface devices shall indicate accu-
rately the professional or nonprofessional
status of the interface signal Such indica-
‘tion is referred to generically as a ‘“‘channel
status block flag”.

(3) If the interface format has a discrete
maode for sending data other than audio ma-

terial, the interface format shall indicate ac- -

curately whether or not the interface signal
contains audio material

(4) If a digital audio interface device i3
capabdle of combining more than one digital
audio input signal into a single digital
audio output signal, and if copy right is as-
serted via SCMS over the material being
sent in at least one af the input signals, then
the device shall indicate in the output signal
that copyright is asserted over the entire
output signal If copyright protlection is as-
serted via SCMS over any of the input sig-
nals, -and the generation status aof that copy-
right-asserted signal is not original, then the
entire output signal shall indicate that
copyright is asserted and that the genera-
tion status is not original.

(5) Devices that are capable of reading
original recordings and/or DAR media, and
that are capable aof sending digital audio
signals that can be recorded by a DAR
device, shall accurately read the copyright
and generation status information from the
media and accurately send that informa-
tion.

16) Devices having a nonprofessional digi-
tal audio interface shall receive and accy-
rately send the copyright and generation
status information.

(7) Professional devices that are capable of
sending audio information in a nonprofes-
sional digital audio interface format shall
send SCMS information as implemented for
that format. However, nothing shall prevent
professional devices and/or recording pro-
Jessionals engaged in a lawful business from
setting SCMS information according to the
needs of recording professionals.

(8) If the audio signal s capable of being
recorded by a DAR device and the interface
Jormat requires an indication of the type of
device sending the signal via the interface,
then the device shall send the most accurate
and specific designation applicable to that
device; for ezample, “Category Codes” as set
Jorth in part I with reference to the IEC 958
nonprofessional interface.

(9) Devices that receive digital audio
transmissions sent without copyright and
generation status information shall indicate
that copyright s asserted over the transmit-
ted audio material and that the generation
status is original If the transmitting entity
wishes to transmit copyright status infor-
mation it shall do so accurately, and the in-
Jormation shall accurately be received and
sent unaltered by the receiving device. In the
case af Electronic Audio Software Delivery
signal transmissions, the receiver shall ac-
curately receive generation status informa-
tion as sent by the transmitting entity so as
to permit or restrict recording of the trans-
mitted signals. “Electronic Audio Software
Delivery” refers to a type of transmission
whereby the consumer interactlively deter-
mines what specific workis) and/or
events(s) are received. This includes, for ex-
ample, “audio on demand’ (electronic selec-
tion and delivery of sound recordings for
copying) or ‘“pay-per-listen” reception, as
distinguished from regular broadcast or
comparable cable radio programming serv-
ices.
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(10)(a) If the digital audio portion of an
interface signal format is recordable by a
“preexisting” type of DAR device, that fis,
one that was distributed prior to the distri-
bution of the interface signal format, then
the signal format shall implement the rules
of SCMS so that the preexisting DAR device
will act upon the rules of SCMS applicable
to that DAR device.

b) If a type of DAR device i3 capable of re-
cording the digital audio portion af signals
sent by a preexisting digital audio interface
device, then the DAR device shall implement
the rules of SCMS so that the DAR device
will act upon the rules of SCMS applicable
to that preexisting digital audio interface
device’s formal.

. fc) If a digital audio interface device is ca-
pable of translating a signal from one inter-
Jace format to another, then the device also
shall accurately translate and send the
SCMS information.

(B) SUMMARY OF SCMS IMPLEMENTATION IN
THE IEC 958 DiGITAL AUDIO INTERFACE.—
Under IEC 958, SCMS is impplemented via
inaudible information, known as “channel
status date”, that accompanies a digital
audio signal being sent to or by a DAR
device via a nonprofessional digital audio
interface. Like all digital data, channel
status data consist of numerical informa-
tion encoded as a series of zeros and ones.
Each zero or one constitutes a “dit” of data
in which both zero and one may impart in-
formation concerning the composition of
the audio signal being sent to or by a DAR
device. Bits represented in this Technical
Reference Document as “X’’, rather than as
zero or one, indicate that those bits may be
etther zero or one without qffecting the spec-
ifications set forth herein.

Channel stalus data bits are organized
into unils of information, known as
‘blocks,” relating to both the left and right
stereo audio channels. Each block contains
192 bits of information, numbered consecu-
tively from 0 to 191. Those channel status
bits that are significant to the implementa-
tion of SCMS via the IEC 958 interface are
included within channel status bdits 0
through 15. Certain of these 16 bits identify
professional or nonprofessional interfaces;
some specify copyright assertion; and some
identify the generation number of a record-
ing. The remaining bits are ‘“Category
Codes” that describe the type of device send-
ing the digital audio signal. More complete
descriptions of these channel status dits are
set forth in the remaining sections of this
part I

IEC 958 defines prafessional and nonpro-
Jessional interface formats for digital audio
signals. An IEC 958 professional interface
contains particular types of channel status
data for such digital audio recording de-
vices as would be used in professional model
products. An IEC 958 nonprafessional inter-
Jace contains different types of channel
status data. The channel status data sent in
a nonprofessional interface are incompati-
ble with the channel status data in a prafes-
stonal interface; a DAR device cannot cor-
rectly read the channel status data sent in a
professional interface.

The specifications summarized herein and
mandated in section C apply only to devices
that gsend or read an IEC 958 nonprofession-
al interface signal. To the extent that a pro-
Jessional device also may have a IEC 958
nonprofessional interface, such a profession-
al device must be capable to sending chan-
nel status data via its nonprofessional inter-
Jace in accordance with the standards set
Jorth herein. However, nothing in this Tech-
nical Reference Document shall be interpret-
ed to prevent a prafessional device having
an IEC 958 nonprofessional interface and/
or recording professionals engaged in a
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lawful dbusiness from permitting such chan-
nel status data bits to be set in accordance
with the needs of recording professionals.

All devices having a digital audio output
capable of supplying a digital audio signal
to a DAR device through an IEC 958 non-
professional interface must implement five
types of codes located between Channel
Status Bits 0 and 15. For the IEC 958 inter-
Jace format, Channel Status Bits 0 through
15 are supplied in a digital audio output
signal to a DAR device as follows:

(1) Brr o0.—Bit 0 (the ‘“Channel Status
Block Flag’), one of the “Control” bits, shall
identify whether the channel status bits are
for a professional or nonprofessional inter-
Jace. Where Bil 0 is set as “1”, the signal
contains the channel status data required
Jor a professional interface. Where Bit 0 is
set as “0”, the channel status datla is suita-
ble for a nonprofessional interface. The re-
maining bil assignments are mandated only
with respect to a nonprofessional interface,
that is, where Bit 0 iz set as “0".

(2) Brr 1.—Bit 1, another of the “Control”
bits, shall identify whether the signal being
sent to or by the DAR device iz a digital
audio or a digital data signal Where Bit 1
is set as “0”, the signal is a digital eudio
signal. Where Bit 1 is set as “1”, the signal
i8 a digital data signal

(3) Brr 2.—Bit 2 (the “C” Bit), another of
the “Control” bits, shall identify whether
copyright protection 1is asserted for the
audio malerial being sent via the digital
audio signael. Where the C Bit is set as 0%,
copyright protection has been asserted over
the material being sent to the digital audio
input af the DAR device. Where the C Bit is
sel as “1", either that material is not pro-
tected by copyright or no copyright protec-
tion has been asserted by the owner of that
malerial There are specific applications of
fhe C Bit for three types of devices, as fol-
ows:

Compact disc players compatible with the
standards set forth in IEC 908 (compact disc
standard, Category Code 10000000) in effect
as of the date of enactment of the Act indi-
cate in the C Bit both the copyright and gen-
eration status of the signal (See description
of “Bit 15", infra.) Whexe the signal is origi-
nal and copyright protection has been as-
serted, the C Bit =“0". Where no copyright
protection has been asserted, the C Bit
=‘1". Where the s#ignal is firstpeneration
and copyright protection has been asserted,
the C Bit will fluctuate between “0" and “1”
at a rate of between 4-10 Hz.

Digital Recetvers (Category Codes
00I1XXXXL and 0111XXXL) shall set the C
Bit as “0", except that these devices shall
send the C Bit as “1” only where the cable
operator, broadcaster or other entity specifi-
cally transmits information indicating that
no copyright protection has been asserted
over the malterial

Devices that combine digital audfo input
signals into one digital eaudio output signal
Jor example, digital signal mixing devices)
shall reflect whether copyright protection
has been asserted in the C Bit for at least
one of the input signals by setting the C bit
as ‘0" in the resulting digital audto output

signal

Devices in the Category Codes for General
(00000000”") and Present A/D Converters
("01100XXX") are not capable of sending
copyright status information in the C Bit
The C Bit in the channel status data sent by
these devices has no meening.

There i3 no existing legal requirement that
a copyright owner must assert prolection
over its matlerial /and, therefore, set the C
Bit as “0”). However, except as provided
herein with respect to implementation in
Digital Recefvers {category codes
001XXXXL and 0111XXXLJ), a copyright
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owner may not set the C Bit as “0” for mate-
rial that 18 not copyrighlted or is in the
pubdlic domain.

- (4) Brrs 1-7.—These bits are sent to and
read by a DAR device, but specific bit set-
tings for Bits 3-7 are nol necessary for the
implementation of SCHMS. (Bits 6-7 are
Music Production Program Block [“"MPPB")
Slag bils.)

(5) Brrs s-14.—Bits 8-14 shall specify a
“Category Code” that identifies the type of
device that produces the digital audio signal
sent to or by a DAR device. Using various
combinations of zeros and omnes, Bits 8-14
can define Category Codes for as many as
128 different devices that can provide digi-
tal audio signals to a DAR device. According
to IEC 958, the first three to five Category
Code bits (numbered Bits 8-10 through 8-12)
describe general product groups, and the re-
maining Category Code bits specify particu-
lar devices within each product group. IEC
958 has assigned particular Category Codes
to existing and anticipated product groups
and devices, and has reserved additional
Category Codes for fulure devices.

The Category Code issued by each particu-
lar device must reflect the most specific code
applicadle to that device, with the following
exceptions:

Digital signal processing and mixing
products receive digital audio signals from
one or more sources and either process or
combine themn with other incoming digital
audio signals. If all input signals come from
analog-to-digital converters having a Cate-
gory Code “01100XXX", these devices should
{3sue the Category Code of an analog-to-dig-
ital converter rather than of the digital
signal processing or mixing device.

Sampling rate converters and digital
sound samplers come under the Category
Codes for digital-to-digital converters. If an
input signal to a sampling rale converter or
digital sound sampler comes from an
analog-to-digital converter having a Catego-
ry Code “01100XXX", the sampling rate
converter or digital sound sampler should
issue the Category Code af the analog-to-dig-
ital converter. :

These exception cases will permit two gen-
erations of digital copies from analog re-
cordings, which currently is permitted
under SCMS.

The relevance of these Category Codes to
SCMS as implemented for devices having
the IEC 958 nonprafessional interface is de-
scribed in Section C and, specificelly as to
DAT recorders, in Part II Sections B and C.

(6) Brr 15.—Bit 15 (the “L” Bit) shall indi-
cate the “generalion status” of the digital
audio signals being sent to or by a DAR
device. “Generation status’ means whether
the signal emanates from a source that hes
deen produced or published by or with the
authority of the owner of the material, such

-as commercially released pre-recorded com-

pact discs or digital tapes or a digital trans-
mission (referred to herein as “original’’); or
where the signal emanates from a recording
made from such “original” material. In the
latter case, a recording made directly from
an “original” source 1s Anown as a¢ ‘first-
generation” copy; a recording made from a
Sirst-generation copy is a “second-genera-
tion” copy; and so forth. Because there is no
restriction on the number of copies that can
be made from material over which no copy-
right prolection has been asserted, generc-
tion status is relevant only where copyright
protection has been asserted over the signal.
For most products, if the L Bit is set as “0",
the source is a recording that is first-genera-
tion or higher. If the L Bit is set as 1", the
source i3 “original.”” There are four specific
calegories of products which indicate gen-
eration status differently, as follows:
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Compact disc players compatidble with the
specifications in IEC 908 (Category Code
'10000000) are incapable of controlling the L
Bil. These products signal generation status
solely by means of the C Bit (Bit 2).

Digital audio output signals from all other
laser-optical products (Category Code
100XXXXL) shall send the L Bit as “0” for
“original” material and the L Bit as “1"” for
- Jirst-generation or higher recordings.

Digital  Receivers (Category  Codes
001XXXXL and 0111XXXL) shall set the L
Bit a8 “0’’; except in the case of receivers for
Electronic Audio Software Delivery, which
receivers shal send the L Bit as “1” only
where the entity specifically transmits infor-
mation indicating that the material should
be treated as if it were first generation or
higher.

Devices that combine more than one digi-
tal audio input signal into one digital audio
output signal, such as digital signal proces-
sors or mizxers, shall reflect in the L Bit of
the output signal the highest generation
status of any input containing material
over which copyright protection has been as-
serted. Thus, where one or more of the con-
stituent input signals contains material
that is not original (that is, a first-genera-
tion copy) and over which copyright protec-
tion is asserted, then the device must reflect
in the L Bit of the digital audio output
_signal a nonoriginal generation status. In
all other cases, the device shall reflect in the
L Bit that the output signal is original

(C) MANDATORY SPECIFICATIONS FOR IMPLE-
MENTING SCMS IN THE IEC 958 DI1GITAL AUDIO
INTERFACE.—The following bit assignments
Jor channel status data, as referenced in the
provisions of IEC 958 paragraph 4.2.2
“Channel status data format for digital
equipment for consumer use”, shall be man-
datory for devices implementing the IEC 958
inlerface:

(1) Brrs 0-2 OF THE ‘‘CONTROL” BITS,—

(a) BIT 0 (THE ‘‘CHANNEL STATUS BLOCK
FLAG”)
Bit 0="0" Nonprofessional inter-
Jace.
Bitg="1”" Prafessional interface.
(b) Brr 1.
Bit 1="0" Digital audio signals.
Bit1="1" Nonaudio (data) signals.
(c) BIT 2 (THE ’C” BIT)—
(i) CASE 1. -
Bit 2="0" Copyright protection as-
serted.
Bit 2="1" No copyright protection

asserted or not under
copyright.

(i1) CASE 2—COMPACT DISC PLAYERS.—For
compact disc players compatible with IEC
908 (Category Code 10000000), the C Bit
shall indicate:

Bit 2="0" Copyright protection as-
serted and generation
status €8 “original”’

Bit2="1" No copyright protection

asserted.

Where the Bit 2 fluctuates between ‘0” and
“1” at a rate between 4-10 Hz, copyright
protection has been asserted and the signal
is first generation or higher.

(iii) CASE 3—DIGITAL RECEIVERS.—For Digi-
tal Receivers (Category Codes 001XXXXL
and 0111XXXL), the C Bit shall indicate,
where copyright information i3 transmitted
to the digital receiver:

Bit 2="0" Copyright protection as-
serted.
Bit2="1" No copyright protection
asserted

Where no copyright information is trans-
mitted to the receiver, the digital receiver
shall set the C Bit as “0”’.

(iv) CASE 4—DIGITAL SIGNAL MIXERS.— Where
a single digital audio output signal results
Jrom the combination of more than one digi-
tal audio input signal:
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Bit 2="0" . Copyright protection as-
serted over at least one
af the constituent digi-
tal audio 1input sig-
nals.

Bit2="1" For all of the constituent

digital audio input
signals, no copyright
protection asserted or
not under copyright.

(v) EXCEPTION CASE.—The C Bit has no
meaning for A/D converters for analog sig-
nals that do not include status information
concerning the C Bit and the L Bit (that 1is,
A/D converters 1in  Category Code
01100XXX).

(2) Brrs 3-7.—Specific bit settings for Bils
3-7 are not necessary for the implementa-
tion of SCMS.

(3) CATEGORY CODE BITS §8-15.

(a) Brrs s8-15.—The Category Codes that
JSollow are established for particular product
groups. Where Bit 15 18 represented by “L”
rather than a zero or one, Bit 15 (the “L”
Bit) can be either a zero or one without af-
fecting the Category Code. Where Bit 15 is
represented by ‘“X"” rather than a zero or
one, the device is not capable of issuing
status information concerning the L Bit:

00000000 General. This category ap-
plies to products that are
capable of sending chan-
nel status data but are not
programmed to send such
data in accordance with
the specifications set forth
in this Technical Refer-
ence Document because
the products were manu-
factured before the effec-
tive date af the Act. This
General Calegory Code
_shall not be used for prod-
ucta manufactured after
4 the effective date of the

ct.

Experimental products not
Jor commercial sale.

Laser-optical products, such
as compact disc players
(including recordable and
erasable compact disk
players) and videodisc
plavers with digital audio

Duntal to-digital  (“D/D"}
converters and signal
procesann roducts.
Magnetic tape or disk based
products, such as DAT
players and reco:
Receivers
coded audio transmissions
with or without video siy-

nals,
Muaical tnstrumenu, micro-
and other sources
Lhat create original digital

(“4/D"

nals without status infor-
mation conceming the C
Bit and the L Bit
I"Pr/esent A/D convert-
ers”

A/D converters for analog

gignals which  include

status information con-
cerning the C Bit and the
L Bit I"Future A/D con-
verters”).

Solid state memory based
media products.

0000001L
100XXXXL

010XXXXL
110XXXXL

001 XXXXL
and
0111XXXL

101 XXXXL

01100XXX

01101XXL

0001XXXL

Particular devices within each product
group defined above shall be assigned specif-
ic Category Codes in accordance with IEC
958. Manufacturers of any device that is ca-
pable of supplying a digital audio input to a
DAR device must use the most specific Cate-
gory Code applicable to that particular
device. However, digital signal processing or
digital signal mixing products in Category
Code product group "010XXXXL” shall
issue the Category Code for Present A/D
converters where all the input signals have
the Category Code for a Present A/D con-
verter. Similarly, sampling rate converters

rders. .
of digitally en-
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in Category Code “0101100L” and digital
sound samplers in  Category Code
“0100010L” shall issue the Category Code for
Present A/D converters where the input
signal comes from a Present A/D converter.

(b) BrIT 15 (THE “L” BIT).—The L Bit shall be
used to identify the generation status of the
digital audio input signal as emanating.
from an “original’ source or from a nonori-
ginal (that is, first-generation or higher) re-
cording.

(1) CASE 1—GENERAL CASE.—For all Catego-
ry Codes (except as explicitly set forth
below), the L Bit shall indicate:

Bit 15="0" First-generation or
higher recording.
Bit 15="1" “Onginal” source, such

as a commercially re-
leased prerecorded dig-
ital audiogram.

(2) CASE 2.—LASER OPTICAL PRODUCTS.—The
reverse situation is valid for laser oplical
products (Category Code 100XXXXL), other
than compact disc players compatible with
1EC 908 (Category Code 10000000). For laser
optical products 1in Category Code
100XXXXL, the L Bit shall indicate:

Bit 15 = “1” First-generation or
) higher recording.
Bit 15 = “0” “Original” recording,

such as a commercial-
ly released prerecorded
compact disc.

(3) CASE 3.—DIGITAL RECEIVERS.—For Digi-
tal Receivers (Calegory Codes 001XXXXL
and 0111XXXL), Bit 15 always shall be set
as “0’; except for receivers for Electronic
Audio Software Delivery, for which the L Bit

.shall indicate:
Bit 15 = “¢” Generation status infor-
mation transmitied as
“onginal” material
Bit15 = "1” Generation status infor-

mation transmitted as
for nonoriginal male-
rial, or no generation
status information
transmitled.

(4) CASE 4.—DIGITAL SIGNAL MIXERS.—Where
a single digital audio outputl signal results
Jrom the combination of more than one digi-
tal audio input signal

- Bit15 = 0" One or more of thase
constituent digital
audio' input signals
over which copyright
protection has been as-
serted is first-genera-
tion or higher.

Bit 15 = “1” All other cases.

(5) EXCEPTION CASE.—The L Bit has no
meaning for A/D converters for analog sig-
nals that do not include status information
concerning the C Bit and the L Bit (that is,
A/D converters in  Category Code
01100XXX) and compact disc players in
Category Code 10000000.

PART II. SERIAL COPY MANAGEMENT SYSTEM

FOR DAR DEVICES AND NONPROFESSIONAL

MopEeL DAT RECORDERS

The intention of SCMS is generally to pre-
vent DAR devices from making second-gen-
eration or higher “serial” digital recordings
of “original” digital audio material over
which copyright protection has been assert-
ed through SCMS. SCMS does not preveni
the making of a first-generation recording of
such ‘original” digital audio material. As
Juture technologies permit, SCMS may limit
the digital recording by a DAR device of
analog audio material over which copyright
protection has been asserted lo the making
of only first-generation digital copies. How-
ever, because present technology does not
identify whether analog audio material is
protected by copyright, SCMS will not pre-
vent the making of first- and second-genera-
tion digital copies. of such material. SCMS
will not restrict digital recording of materi-
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ol carrying an indication through SCMS
that copyright protection has not been as-
serted. SCMS does not apply to professional
model products as defined under the Act.

(A) GENERAL PRINCIPLES FOR SCMS IMPLE-
MENTATION IN DAR Devices.—To tmplement
the functional characteristics of SCMS in
DAR devices, whether presently known or
developed in the future, the following condi-
tions must be observed:.

(1) A digital audio recording medium shall
be capable of storing an indication of—

(a) whether or not copyright protection is
bdeing asserted over the audio material being
sent via the interface and stored on the DAR
medium, and

1b) whether or not the generation status of
the audio material being sent via the inter-
Sace and stored on the DAR medium is origi-
nal

(2) If the digital audio interface format
being sent to and read by a DAR device has
discrete modes for professional as well as
nonprafessional purposes, the DAR device
shall distinguish accurately the professional
or monprofessional stalus of the interface
signal

(3) If the interface format has a discrete
mode for sending data other than audio ma-
terial, the DAR device shall distinguish ac-
curately whether or not the interface signal
contains audio material

{4) A DAR device capable of recetving and
recording digital audio signals shall observe
the following rules:

fa) Audio material over which copyright is
asserted via SCMS and whose generation
status ts original is permitted to be record-
ed. An indication that copyright is asserted
over the audio material contained in the
signal and that the generation status of the
recording is first generation shall be record-
ed on the media.’

(b1 Audio material over which copyright is
not asserted via SCMS may be recorded,
without regard to generation status. An in-
dication that copyright is not asserted shall
be recorded on the media.

(¢c) Audio material over which copyright is
asserted via SCMS and whose generation
status i3 not original shall not be recorded.

{5) DAR media shall store the copyright
and generation status information as de-
scribed herein during recording in a manner
that the information can de accurately read.

(6) Devices that are capable of reading
original recordings and/or DAR media, and
that are capable of sending digital audio
signals that can be recorded by a DAR
device, shall accurately read the copyright
and generation status information from the
media and accurately send the information.

(7) DAR devices shall not be capable af re-
cording dipital audio signals transmitied in
a professional digital audio interface
format.

(8) DAR devices having a nonprofessional
digital audio interface shall receive and ac-
curately send the copyright and generation
stalus information.

9) Professional devices that are capable of
sending audio information in a nonprofes-
sional digital audio interface format shail
send SCMS information as implemented for
that format. However, nothing shall prevent
professional devices and/or recording pro-
fessionals engaged in a lawful business from
getling SCMS information according to the
needs of recording professionals.

10) Digital audio signals that are capable
of being recorded by a DAR device but that
have no information concerning copyright
and/or generation status shall be recorded
by the DAR device so that the digital copy is
copyright asserted and original generation
status,

11) If the signal is capable of being re-
corded by a DAR device and the interface
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Sformat requires an indication of the type of
device sending the signal via the interface,
then the device shall send the most accurate
and specific designation applicable to that
device; for example, “Category Codes" as set
Jorth in part I with reference to the IEC 958
nonprofessional inlerface. )

(12) Except as may be provided pursuant
to section 10221b)(¢) of subchapter C of the
Act, a DAR device that is capable of convert-
ing analog input signals to be recorded in
digital format shal indicate that the digital
copy 18 copyright asserted and original gen-
eration status.

(13)(a) If the digital audio portion aof an
interface signal format is recordable by a
“preexisting” type of DAR device, that 1s,
one that was distributed prior Lo the distri-
bution of the interface signal format, then
the signal format shall implement the rules
af SCMS so that the preexisting DAR device
will act upon the rules of SCMS applicable
to that DAR device.

b) If a type of DAR device is capable of re-
cording the digital audio portion of signals
sent by a preexristing digital audio interface
device, then the DAR device shall implement
the rules of SCMS so that the DAR device
will act upon the rules of SCMS applicadle
to the format of that preexisting digital
audio interface device.

fc) If a digital audio interface device is ca-
pable of translating a signal from one inter-
Jace format to another, then the device also
shall accurately translate and send the
SCHMS information.

{B) SUMMARY OF MANDATORY SCMS SPECIFI-
CATIONS FOR DAT RECORDERS.—SCMS, to be
tmplemented for DAT machines, requires
that a DAT machine must play-back and/or
record specific inaudible data in a particu-
lar location on a DAT tape According lo
IEC documents “IEC 60A(C0OJ130 part 1.
Digital Audio Tape Cassetle System (DAT)
Dimensions and Characteristics” and “IEC
60A(CO/136 part 6: Serial copy management
system for consumer audio use DAT record-
ers”, that particular location on the digital
audio tape consists of two bits known as
‘stbcode ID8 in the main ID in the main
data area” (“ID6").

(1) SCMS OPERATION WHEN PLAYING A DAT
TAPE.—With respect to the play-back func-
tion, a DAT machine that is connected to a
DAT recorder can provide digital awdio
output signals via a nonprofessional inter-
face. In that circumstance, the DAT play-
back machine functions as a digital audio
interface device that must provide channel
status data conforming to the general prin-
ciples and specifications set forth in part L

SCMS as implemented for the IEC 958 non--

prafessional interface format requires that
when a DAT tape is played back, the DAT
play-back machine reads the information
Srom ID6 on the tape and then sends the cor-
responding channel status data (concerning
Bit 2 “the C Bit” and Bit 15 “the L Bit”),
along with the Category Code for a DAT ma-
chine, in its digital audio output signal The
channel status data to be sent in response to
the various settings aof 1D are as follows:

fa) Where ID6 is set as “00", copyright
protection has not been asserted over the
material under SCMS. In response to IDS6,
the digital audio signal output of the DAT
will provide the C Bit set as “1” and the L
Bit set as ‘0"’

(b) Where ID6 13 set as 10", copyright pro-
tection has been asserted over the material
under SCMS and the recording is not “origi-
nal”, In response to ID6, the digital audio
output signal of the DAT will provide the C
Bit set as “0” and the L Bit set as “0".

fc/) Where IDS is set as “11”, copyright pro-
tection has been asserted over the material
under SCMS and the recording {8 “original’.
In response to ID6, the digital audio output
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signal of the DAT will provide the C Bit set
as “0” and the L Bit set as “'1”".

(2) SCMS OPERATION WHEN RECORDING ON
DAT TAPE—With respect to the recording
Sunction. SCMS governs the circumstances
and manner in which a DAT recorder may
record a digital audio input signal A DAT
recorder implementing SCMS information
being sent in the IEC 958 nonprofessional
interface format must be capable of ac-
knowledging the presence or absence of spe-
cific channel status information being sent
to the DAT recorder via its digital audio
inpul. The DAT recorder then responds to
that channel status information by either
preventing or permitting the recording of
thatl digital audio input signal If recording
is permitted, the DAT machine records spe-
cific codes in ID6 on the tape, 80 that when
the tape is played back, the DAT machine
will issue the correct channel status data in
its digital audio output signal. The settings
of ID6 to be recorded in response to particu-
lar IEC 958 channel status bit information
are as follows:

fa) Where the C bit of the digital audio
tnput signal is set as “0” (copyrigh! protec-
tion asserted), the DAT recorder shall not
record the input, except in three circum-
stances: (a) where the input is original ma-
terial and the digital audio input signal
comes from one of the products on the “Cat-
egory Code White List” (section D bdelow);
(b) where the digital audio input signal con-
tains an undefined Category Code fin which
case only one generation of recording is per-
mitted); or, (c) where the digital audio input
signal comes from a product with a defined
Category Code dbut the product currently is
not capable of transmitting information re-
garding copyright protection (in which case,
two generations of copying are possidle). In
circumstances fa) and (b) above, the DAT re-
corder will record “10” in ID6 to prevent
further copying. In circumstance (c) above,
the DAT recorder will record 11 in ID6 for
the first-generalion copy.

{b) Where the C Bit of the digital audio
input signal is set as ““1” (no copyright pro-
tection asserted or not copyrighted), the
DAT recorder will record *“00” in IDS, and
unlimited generations of copying will de
permitted

{c) Where the C Bit of the digital audio
input signal fluctuates between '0” and “1”
at a rate of between ¢-10 Hz, the signal is
coming from a compact disc player compat-
ible with IEC 808 (Category Code 10060000)
which plays back a compact disc that iz not
an “original” and that contains material
over which copyright protection has been as-
serted. The DAT recorder shall not record in
this circumstance.

fd) The condition “01” in ID6 has been as-
signed no meaning within SCMS. Therefore,
to prevent circumvention of SCMS, the DAT
recorder shall not record “01” in ID6 on the
tape.

(C) MANDATORY SPECIFICATIONS FOR IMPLE-
MENTING SCMS IN DAT RECORDERS IN THE
IEC 958 FORMAT.—

(1) MANDATORY STANDARDS FOR DIGITAL
AUDIO OUTPUT SIGNALS.—

(a) CATEGORY CODE BIT 15 (THE “L" Brr.—AlU
nonprofessional model DAT recorders
having a IEC 958 interface shall provide the
Category Code ‘“1100000L” in the channel
status bits of the IEC 958 digital audio
output signal. The status of the L Bit of the
Category Code shall be provided in the digi-
tal audio output signal of the DAT recorder
(IuD gollows. in accordance with the status of

When ID6 is “00”, the digital audio output
signal shall indicate in the L Bit of the Cat-
egory Code that the output source is either a
Sirst-generation or higher DAT tape recorded
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Jrom an “original” source, or an “original”
commercially released prerecorded DAT tape
of material over which copyright protection
i8 not being asserted under SCMS. In either
of these cases, the L Bit shall be set as “0”,
and the complete Category Code would be
“11000000”",

When ID6 is “10”, the digital audio output
signal shall indicate in the L Bit of the Cat-
egory Code that the output source is a first-
generation or higher DAT tape recorded
Jrom an ‘“original” source (that is, L
Bit="0"). The complete Category Code in
this case would be “11000000".

When ID6 is “11”, the digital audio output
signal shall indicate in the L Bit of the Cal-
egory Code that the outpul source is an
‘“original” source, such as a commercially
released prerecorded DAT tape (that is, L
Bit="1"). The complete Category Code in
this case would be “11000001".

(b) Brr 2 (tHE ‘“‘Cc” BrTi.—All nonprofession-
al model DAT recorders having an IEC 958
nonprofessional interface shall provide an
output code in the C Bit in the channel
status bits of the IEC 958 digital audio
output signal. The C Bit shall be applied in
the digital audio output signal as follows, in
accordance with the status of ID6:

When ID6 is “00", the C Bit shall be set as
4(1 ’!'
When ID6 is “10” or “11”, the C Bit shall
be set as “0",

(2) MANDATORY SPECIFICATIONS FOR RECORD-
ING FUNCTIONS.—SCMS with respect to re-
cording functions performed by a nonprofes-
sional model DAT recorder receiving digital
audio input signals in the IEC 958 nonpro-
Jessional interface formal.shall be imple-
mented as follows:

fa) Digital audio input signals in which
the C Bit is set as “0” shall not be recorded,
except for the cases specified below in para-
graphs b, d, and e.

(b) A DAT recorder may record a digital
audio input signal in which the C Bit is set
as “0”, where the Category Code of the
signal is listed in the ‘““Category Code White
List.” The DAT recorder shall record “10” in
ID6 on the tape in this case.

fc) For digital audio input signals in
which the C Bit is set as ‘“1”, the DAT re-
corder shall record “00” in ID6 on the tape
excepl for those cases specified below in
paragraphs d and e.

(d) For digital audio input signals that
contain Category Code information that is

. converter
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corder shall record “10” in ID6, regardless of
the status of the C Bit or the L Bit.

fe) For digital audio input signals origi-
nating from a source identified as an A/D
with the Category Code
“01100XXL"”, or from other sources such as
Jrom A/D converters with the Category Code
for “General” (°00000000”'), the DAT record-
er shall record “11” in ID6, regardless of the
status of the C Bit or the L Bit. This require-
ment shall be applied to digital input sig-
nals that do not contain source information
of the original signal before digitization, for
example, and A/D converter that does not
deliver source information.

(f) For digital input signals originaling

Sfrom an A/D converter with the Category
Code “01101XXL", which can deliver origi-
nal source information concerning the C Bit
and L Bit even if the source is in analog
format, the requirement stated above in
paragraph e shall not be applied. The ““Cate-
gory Code White List” includes this Catego-
ry Code.

(g) A DAT tape of ‘original” generation
status over which copyright protection has
been asserted shall contain “11” in ID6. A
DAT tape of “original” generation status
over which no copyright protection has been
asserted shall contain “00” in ID6.

(h) A DAT recorder shall not record digital
audio input signals where the C Bit alter-
nates between “0” and “1” at a frequency of
between 4 and 10 Hz and the Category Code
i8 for a Compact disc digital audio signal
(“10000000"), as in the case of digital audio
input signals from recordable or erasable
compact discs that are not “original” and
that contain material over which copyright
protection has been asserted.

(i) A nonprofessional model DAT recorder
shall not record digital audio input signals
sent from a professional interface, that is,
where channel status Bit 0 is set as “1”’.

(j) The condition “01’ in ID6 is not to be
used.

(k) Category codes and the C Bit included
in the channel status information of digital
audio input signals being sent to or by a
DAT recorder shall not be deleted or modi-
fied and shall be monitored continuously
and acted upon accordingly.

(D} “CATEGORY CODE WHITE LIsT”.—
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100XXXX0 Laser optical producl
010XXXX1 Digital-to-digital converter
and signal processing de-
vices.
110XXXX1 Magnetic tape and disk
based product.
001XXXX0 Receivers of digitally en-
and audio transmissions
0111XXX0 m& or without video sig-
101XXXX1 Musical instruments.
01101XX1 FPuture A/D converter (wilh
status information con-
. %etft-r)uma the C Bit and L
0001XXX1 Solid state memory based
media products.
00000011 Ezxperimental products not

Jor commercial sale.

ParT III. APPLICATION OF SCMS IN DAT RE-
CORDERS IMPLEMENTING THE IEC 958 INTER-
FACE

The following charts apply and correlate
those codes that are mandated under the Act
to implement SCMS in nonprofessional
model DAT recorders having an IEC 958
nonprofessional interface, in those situa-
tions contemplated by these standards. The
columns in each of these charts identify the
Sollowing information.

- The “Signal Source” column describes the
type of product sending the digital audio
signal to a DAT recorder.

The three columns under the  heading
“Digital Audio Input Signal,” that is, the
signal sent to the DAT recorder, identifu the
correct channel status information in the C
Bit, Category Code Bits 8-14 and the L Bit,
respectively, which correspond to each prod-
uct. (In each case, Bit 0 will be “0” to indi-
cate that the signal is being sent in the IEC
958 nonprofessional interface format, and
Bit 1 will be “0” to indicate that the signal
consists of audio data.)

The next three columns under the heading
“DAT Recorder Response” identify the re-
sponse of the DAT recorder to the corre-
sponding digital audio input signal. The
column “ID6” specifies the code that the
DAT recorder will record on the tape in ID6
in response to the digital audio input
signal. The last two columnsg set forth the
correct channel status information in the C
Bit and L Bit that are sent in the digital
audio output signal of a DAT recorder in re-
sponse to the setting of ID6.

Each of the appropriate codes is sel forth
in the cases described below.

Case 1: Where copyright protection has been asserted over the digital audio input, and the source of the input 13 "origmal”
matenal (Only first-generation recording permitted): .

- Digital Audio Input Swnal DAT Recorder Response
Signal Source C Bit ategory code L bit C Bit L bit
Gy CELIY Bitts) D8 (Bit% (Bl

Laser Optical 0 100XXXX 0 10 0 0
D/D converter 0 010XXXX 1 10 0 0
Magnetic prod. 0 110XXXX 1 - 10 0 0
Musical Instrum. 0 101XXXX 1 10 0 0
Future A/D conv. 0 01101XX 1 10 0 [
Digital Recei 0 00IXXXX 0 10 0 0
Digital Receiver. 0 0111XXX 0 10 0 0
Experimental 0 0000001 1 10 0 0
Solid state dev. 0 0001XXX 1 10 0 0
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‘Case 2: Where copyright protection has not been asserted over the digital audio input, and the source of the mput i8
“original” material (First-generation and above recording permitted):

. Digital Audio Input Signal DAT Recorder Response
Signal Source CBit Categorycode  Lbit . ;e CBit  Lbit
! (Bit 2/ (Bits 8-14 (Bit 15) (Bit2) (Bit 15)
Laser Optical 1 100XXXX 0 00 1 0
D/D converter 1 010XXXX 1 00 1 0
Magnetic prod. 1 110XXXX 1 00 1 0
Musical Instrum. 1 101XXXX 1 00 1 0
} Future 4/D conv. 1 01101XX 1 00 1 0
Digital Receiver. 1 001XXXX 0 00 1 0
Digital Receiver. 1 0111XXX 0 00 1 0
Erperimental 1 0000001 1 00 1 0
Solid state dev. ! 0001XXX 1 00 ! 0

Case 3: Where copyright protection has been asserted over the digital audio input, and the source of the input to the DAT
recorder is not “‘original” material (No recording permitted):

e

_ Digital Audio Input Stgnal DAT Recorder Response
§ Signal Source CBU  Categorycode  Lbit  ypg  CBit  Lbit
(Bit2)  (Bils§-14)  (Bit 15 (Bit2) (Bit 15)
Laser Optical 0 100XXXX 1
1 D/D converter 0 010XXXX 0
Magnetic prod. 0 110XXXX 0 -
Musical Instrum. [4 101XXXX 0
Future A/D conv. 0 01101XX 0
Ezrperimental 0 0000001 0
Solid state dev. 0 0001XXX 0

Case 4: Where copyright protection has not been asserted over the digital audio input, and the source of the input to the
DAT recorder is not “original’” material (Second-generation and above reqording permitted):

Dipital Audio Input Signal DAT Recorder Response
' Stgnal Source CBit  Categorycode L bit cBit  Lbit
! - (Bitz) (Blag-i)  (Bitisy TDS  (Bitz) (Bu1s)
‘ Laser Optical ] 100XXXX 1 00 1 0
. D/D converter 1 010XX XX 0 00 1 0
\ Magnetic prod. 1 110XXXX 0 00 1 0
Musical Instrum. 1 101XXXX 0 00 1 0
P Future /D conv. 1 01101XX 0 00 1 0
‘ Ezperimental 1 0000001 0 00 1 0
Solid state dev. 1 0001XXX 0 00 1 0

Case 5: Where the digital audio input signal includes Category Code information, but cannot provide information
concerning copyright protection of the source (First- and second-generation recording permitted):

Digital Audio Input Signal DAT Recorder Response

Signal Source CBit Categorycode L bit CBit - Lbit
: (Bit 2) (Bits 8-14/ git1s) 106 (Bit2) (Bit 15)

General. X 0000000 0 11 0 1
Present A/D Con X 01100XX X A1 0 1

Casg 6: Where the digital input signal does not include a defined Category Code (First-generation recording permitted);

) Digital Audio Input Signal DAT Recorder Response
,~ Signal Source CBit Categorveode  Lbit  ,p. CBit  Lbit
(Bit 2) {Bits 8-14) (Bit 15) (Bit 2) (Bit 15)
Undefined........ ' : D R 10 0 0
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" Case 7: Where copyright protection has been asserted over the digital audio input from a compact disc that is not an
“original’” by fluctuating the C Bit at a rate between 4-10 Hz (No recording permitted):

Digital Audio Input Signal DAT Recorder Response
Signat Source CBit C code L bit s CBit  Lbit
(Bit 2) (Bits 5-14) (Bit 15 (Bit 2)  (Bit 15)
CD Player o1 1060000 X

Case 8: Where the digital signai transmitted to a Digital Receiver does not include information concerning copyright
protection (Only first-generation recording permitied):

Digital Audio Input Signal DAT Recorder Response
Signal Source C Bit code L bit C Bit L bit
(Bit 2) (Birs 3.14) Bit1s) D6 (Bit2; (Bit15)
Digital Recelver. 0 001XXXX 0 10 ] 0
Digital Receiver. 0 0111XXX 0 16 0 0

’

Case 9: Where the digital signal transmitted to a receiver for Electronic Audio Software Delivery provides generation
status information as if the status were first-generation or higher (No recording permitted):

Digital Audto Input Signal DAT Recorder Response
- Stgnal Source CBit  Categorycode L bit s CBit  Lbit
(Bit 2) (Bils 8-14) (Bit 15) (Bit2)  (Bit 15}
Digital Recei 0 00IXXXX 1
Digital Recetver. 0 0111XXX 1

AMENDMENT NO. 23431

Mr. RIEGLE. Mr. -President, on
behalf of Senators DEeConNcINI and
HarcH, I send a substitute amendment
to the desk and ask for its immediate
consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Michigan [Mr.
RieGLE], for Mr. DECoNcINI for him-
self and Mr. HATCH, proposes an
amendment numbered 2431.

Mr. RIEGLE. Mr. President, 1 ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

(The text of the amendment appears>

in today’s REcorp under
ments Submitted.”)

" The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 2431) was
agreed to.

Mr. DECONCINI. Mr. Presldent S.
1623, the Audio Home Recording Act
of 1991, was amended and favorably.
reported out of the Judiciary Commit-
tee by unanimous consent on Novem-
ber 21, 1991. Since that time I have
worked with various groups regarding
several changes that are necessary to
clarify the intent and scope of this
bill.

First, the bill has been amended to
exclude so-called spoken word record-
ings—for example, books on tape, re-
cordings of instructional materials and
conference proceedings, and the like~
from the scope of the bill. To this end,

“Amend-

the definition of ‘“audiogram” has
been amended to exclude material ob-
jects consisting- of “spoken word re-
cordings.” The term “spoken word re-
cording” is defined as “a sound record-
ing in which are fixed only a series of
spoken words, except that the spoken
words may be accompanied by ancil-
lary musical or other sounds.” This
new definition will ensure that objects
embodying ‘‘books on tape” and other
forms of spoken word recordings are
not considered to be ‘‘audiograms,”
even if they contain brief musical pas-
sages or other sounds as, for example,
interludes between chapters or pages,

or as occasional background to the

spoken words.

If the musical or other sounds are
more than ancillary to the recording,
such as in the case of rap, gospel, or
similar music types that frequently
rely on spoken phrases, the recording
is not & spoken word recording. I be-
lieve that recordings of such music
types should be included in the scope
of the bill; they are created by song-
writers, performed by recording art-
ists, marketed by recording companies,
and sold through traditional record
outlets. Most important, even when
words are spoken in these recordings,
they have the rhythmic and tonal
qualities of music.

8econd, certain members of the com-
puter industry have expressed con-

" cerns that the language of S. 1623 does

not make sufficiently clear that mate-
rial objects containing general purpose
computer programs are not included
within the definition of ‘“audiogram.”
In order to further clarify this point,
the definition of the term ‘audio-

gram” has been amended to,expresély
exclude material objects in which one
or more computer programs are fixed,

_except for certain specialized state-

ments or instructions that may be con-
tained in CD’s, digital audio tapes, and
similar objects covered by the legisla-
tion. .

Third, the definition of ‘‘digital
audio recording medium” has been
amended to clarify that whether or
not a recording medium qualifies as a
digital audio recording medium de-
pends in part upon whether the media
product is “primarily marketed or
most commonly used by consumers for
the purpose of making digital audio
copied recordings by use of a digital
audio recording device.” The “primari-
ly marketed or most commonly used”
test should be applied on a product-by-
product - basis, taking into account,
among other things, the advertising
and marketing channels for the media
product, its packaging and markings,
and the actual uses to which the prod-
uct is put, rather than merely focusing
on the product’s generic format or ca-
pability. The legislation has been
amended to more clearly reflect this
intent.

Fourth, concerns were expressed
that the definition of “digital audio
interface device”” might encompass
certain devices that were not designed
to communicate digital-audio interface
signals to digital audio interface de-
vices. As reflected in part I of the
Technical Reference Document, such
devices were not intended to fall

within the definition of “digital audio

™
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interface device.” This definition has
been amended to clarify this.

Fifth, the word “digital” has been

inserted before the phrase “recording
function” in the definition of ‘‘digital
audio recording device.” The defini-
tion focuses on ‘“the recording func-
tion” of the device and whether it is
designed or marketed for the primary
purpose of making a digital audio
- copied recording. A recording device
may, however, have both digital and
analog recording capabilities. In deter-
mining the “primary purpose” of the
recording function, consideration of
any analog recording capability was
not intended. Therefore, in order to
remove any ambiguity as to the appli-
cability of the legislation with respect
to such devices, the phrase “recording
function” has been expanded to in-
clude the term “‘digital.”
. Sixth, the headings “GENERALLY"”
and “EXAMPLE"” have been deleted
from section 1002(a)(1) and (2), and
the two provisions have been joined.
The provision following the heading
“EXAMPLE” is intended to make
clear that copying by a consumer for
private, noncommercial use is not for
direct or indirect commercial advan-
tage, and is therefore not actionable.
The intent of the provision is better
clarified by deleting these headings.

Seventh, several amendments have
been made to section 1011. The section
contains provisions concerning the cer-
tification and verification of the
annual statements of account filed
with the Copyright Office by manu-
facturers and importers of digital
audio recording devices and media.
These clarifications are based upon
the comments of the American Insti-
tute of Certified Public Accountants.

Eighth, under section 1014(b)1),.

portions of the royalty payments allo-
cated to the sound recordings fund
were to be distributed to the American
Federation of Musicians and the
American Federatjon of Television and
Radio Artists—or any successor enti-
ties—for the benefit of nonfeatured
musicians and vocalists. These provi-
sions have been amended to require
the placement of the nonfeatured mu-
sicians’ and vocalists’ portions of the
royalty payments into escrow accounts
managed by independent administra-
tors jointly appointed by the interest-
ed copyright parties under section
1001(7)XA) and each of the relevant
unions.

The creation of separately adminis-
tered escrow accounts solely for the
receipt and distribution of royalty pay-
ments earmarked for nonfeatured mu-
sicians and nonfeatured vocalists will
best ensure speedy and efficient pay-
ment of moneys to nonfeaturéd per-
formers. Management of the escrow
accounts by independent administra-
tors jointly appointed by the record
companies and the unions who are en-
gaged in the day-to-day representation
of the performers ensures access to
production and employment data
which might otherwise have to be in-
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dependently generated, and in addi-
tion, provides experienced administra-
tors who deal with such data on a reg-
ular basis. For instance, record compa-
nies and unions jointly participate in
the administration of pension funds—
the American Federation of Musi-
cians-Employer Pension Fund and the
American Federation of Television and
Radio Artists Health and Retirement
PFund—for musicians and vocalists. In
addition, various collective-bargaining
agreements in the entertainment in-
dustry create special payment funds
administered by neutral administra-

tors. In all of these cases, the funds -

operate totally separate and apart
from the operation of the respective
unions. Moreover, the funds are sub-
ject to annual independent audits, and
deductions from the funds are limited
to the costs associated with adminis-
tering the funds, such as investments,
fund accounting, bookkeeping, record-
keeping, salaries, and fees. The com-
mittee expects the two newly created
escrow accounts to operate in a similar
manner.

Moreover, since access to these
funds should not be limited to union
members, the section has been amend-
ed to clarify that nonfeatured musi-
cians and nonfeatured vocalists who
are not affiliated with either the
American Federation of Musicians or
the American Federation of Television
and Radio Artists also are to receive
their appropriate shares of royalty
payments.

Finally, the language in the bill con-
cerning the 50-50 split of royalty pay-
ments between writers and music pub-
lishers has been modified so as to pro-
vide that the overriding of any con-
flicting contractual obligations will
not apply where such an override
would be inconsistent with interna-
tional obligations of the United States.
Although such an override is not in-
consistent with any current obliga-
tions of the United States, the U.S.
Government is presently seeking, in
the Uruguay round and other interna-
tional negotiations, to obtain binding
international commitments to respect
foreign contractual relationships in
providing access to royalty pools and
otherwise enforcing copyrights.
Should the United States become a
party to international commitments
along these lines, the bill would direct
that the musical works fund be admin-
istered in such a way as to adhere to
these commitments in distributing
royalty payments to foreign right-
sholders.

Mr. HELMS. Mr. President, I thank
the Senator from Arizona for his ef-
forts to address the concerns of sever-
al Senators regarding the section
which gave unions control of the roy-
alties to be distributed to nonfeatured
musicians and vocalists. We were con-
cermmed that the funds could be mis-
used, for example, for political pur-
poses. Furthermore, we wanted to
ensure that union and nonunion non-
featured musicians and vocalists were
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treated equally.  We spent several
months negotiating a compromise pro-
vision.

Mr. President, for the record, would
my friend from Arizona clarify the
new section 1014(b) of S. 1623, regard-
ing the distribution of royalty pay-
ments from the sound recordings
fund? It is my understanding that any
distributions would be made on a neu-
tral basis to deserving parties, regard-
less of union membership and that dis
putes involving royalty distribution
may be settled in state courts.

Mr. DECONCINI. Mr. President, the
Senator from North Carolina is abso-
lutely right. A portion of the sound re-
cordings fund, to be exact, 2%th per-
cent for nonfeatured musicians and
135 percent for nonfeatured vocalists.
shall be placed in separate escrow ac-
counts managed by independent ad-
ministrators. Those individuals will be
jointly appointed by interested copy-
right parties, and the American Feder-
ation of Musicians or the American
Federation of Television and Radio
Artists, respectively.

Let me stress that this is neutral leg-
islation. The legislation is very clear
and spells out that a deserving per-
former will be paid whether or not
that individual is a member of a union.

With regard to any disputes involv-
ing royalty distribution, I note that
under state law trust administrators
have fiduciary responsibilities to trust
beneficiaries. Accordingly, to the
extent that a fund administrator has
breached this fiduciary duty, recourse
in State court would be available.

I appreciate the Senator’s interest in
this legislation and his concern over
royalty distributions. Section 1014 is
the result of much thought and hard
work where the concerns of all parties
were taken into account. I think you
will find the result is fair to all.

Mr. HELMS. I thank the Senator.

The PRESIDING OFFICER. The
bill is open to further amendment. If
there be no further amendment to be
proposed, the question is on agreeing
to the committee amendment in the
nature of a substitute, as amended.

The committee amendment in the
nature of a substitute, as amended,
was agreed to.

The PRESIDING OFFICER. The
question is on the engrossment and
third reading of the bill.

The bill was ordered to be engrossed
for a third reading, was read the third
time, and passed, as follows:

(The text of the bill, as passed, will
appear in a future edition of the
RECORD.)

Mr. RIEGLE. Mr. President, I move
to reconsider the vote by which the
bill was passed, and I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.





