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Calendar No. 66
1-07THn CONGRESS

1.ST SESSION S.487
(Report No. 107-31]

To amend chapter 1 of title 17, United States Code, relating to the exemption
of certain p)erformances or displays for educational uses from copyright
infringement provisions, to provide that the making of i single copiy

of such pelel rorMnCileS or displays is 11ot H11 ilrfrinigelelit, and for other
purposes.

IN THE SENATE OF THE UNITED STATES

MAic-i 7, 2001

Mr. IL\TCH (for himself and Mr. LEAHY) introduced the following bill; which
was read twice and referred to the Committee on the Judiciary

JUNE 5, 2001

Reported by Mr. I-\TCii, with an aiendnieint

IStrike ount all after the eimeting clauise alid ilsert the part printed il itaticl

A BILL
To amend chapter 1 of title 17, United States Code, relating

to the exemption of certain performances or displays

for educational uses from copyright infringement provi-

sions, to provide that the mnaing of a single copy of

such performances or displays is not an infringement,

and for other purposes.
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1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 SECTION 4. suo:R T-i rz

4 Tk4e Aet may be eied tt the , , ehftt . y.. Eueftii

5 ta-a Copytiglt Httvftotti5zthA Ae4 of 2 0 0 "

6 SEC. 2. EEAPTO0 OF CERTMN PERFOPLANCES AND D&

7 PLAY FOR EDUCATIONAL USES

8 Seetion 110(2) of 'ite 4 7 -, Uftite States Coet-,, is

9 ft.enIde -

10 W4 by stpAiig the matter pireeediag sttbpma-f

11 gph - tm t .setin t-e 4 ... g.

12 1-{2 exeept with espeet te ft wot4 pt.dtee

13 Piiiia.vily p ifttietiont4 te kw tt pe4 ...... ef"

14 disp t-mt i gee- t ,y pe o-f y effy th i. tof

15 lwftIl made ftftd .equied tmdei 416 64e.- aiid the6

16 .i.fts..i.tt g..ertmt.. bfdy ep ..ip..fit e... -

17 e "t .... in"etittita knew op hao vet-son to be4ieve

18 w-as ne ....f. ,nade and tequired, te pet,fi .-

19 atee of a "aAn iaffatie 14evt op fnfhi*ettl work t

20 .easot. e and limited poi-iens 4f .. y 4the w.k..

21 dispi 4f wo-, by ew itt eautse oA a tt.t,

22 'iisieit repmdtetien o sneh w...k .. H1 ft ep-

23 iet ph.. .eeds eeffed t piA o the ta

24 m-tie teeh-"iea proeess of t digittj trastiu-iot,

25 and distt4'iatiof sie" eoeps oe p.ett..eet.s tit
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1 the eonrs-e of snob- tranfflsisifwn to the e-xtet took-

2 nolopettly Reeessay to t-tft1s1i the per.ar.......e .

3 displfy -

4 {2nih~rp~ by stiiftgallbeg

5 in-fg with "-he perfbrtnte4' tht-ongis "regaldtw *end

6 intserting the fellenitg: Lhe perforwartee or 4ispla

7 isnndffetebyoret4thei-eetio of ftftinst'atetoasaft

8 integral pat of t, eis sessio offered as t regular"

9 f_3+ by striki" s.bpftagrph "... and i.ertiig

10 thle follow...g.

11 I {G* the t.an.snision is itade solely fee5

12 andj to t4e e4te .. teeliiologiety feasible5 the

13 reeeptio of sn.. trantsriftnrn is hiied to-

14 "4i) students officially entrolled in the

15 eorse for whi. t .he tr . is a4e,

16 or

17 'Nii offierfs or eni~ployees of govern-

18 fientid bodies , part of thei offieh. di-

19 ties or einployinet atn&;- atnd

20 by laytdditgt the4 entd te fowingt

21 '%D t.iy transiet espies *ire retainted for

22 tto longer tent r-eatsonably necessar to complete

23 the traiutssmission, n

24 i4H_ the tn...siitting body or

25 institation-
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1 L Stittes pAieiei regardit eopy~

2 t4ge4 1-tp44eq 4tinfeitotiti ift+ m ett.q t...

3 faetiiy, atue td releeait stftff fneyf-

4 bets th4 t eeitt-ttey tlegeribe, ttd pfl

5 eothpliatiee with-, the laws 4f fte UnJiited

6 Sta-tes velttiftg to* eap-jf ght, ftd provides

7 netiee te stltdefts that ffiaeri4s tised it

8 eatitteetion with the eourse ni.y be s4ljeet

9 to eopyi94ghft pvoteet4hal atft

10 14io it the eftse of 4gitat trns-

II mfissions, a~pples teehfielegieffi fliettsares

12 QtA reasotah p.e.e... t..h.ed t"-

13 eess to fad dissemin'tion 4 the work, ad

14 does A i.titei*^4. inttet.- ee with tee..-

15 ologial ... eftures used by the eopyright

16 oviie to -oteet te waok.".

17 SEC. EPHEMEAL RECORDINGS.

18 "tt) IN C E inr'L. Scetion 44- o title 4-7-, United

19 State (4e, is twieadd

20 } by .edesignatittg tiseeti . t-. s et-

21 seeti-ofefg, and

22 +2+ by ifqepti aft:ep si..seti.e the M-

23 lewitg*

24 Nt ,... e p v4 m .. seetin 44-,

25 fad "ithott litiift tle appeatiofof sibseetit.. 0+. i
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1 i i-t ff f...ft.e.. t o e....gho f&P a governmenta

2 bedy (et ethet, te itpfi4 t et4ieatf it*sttituion eititlet to

3 t..ftfit a pef..ftee or...... ep of ft work thi4 is i-

4 digita fotffiutde seeti t 449(g) te niit t-e ee pie

5 pheotoeee± eimbody,4± the pefffi'mtee or disp!a te be

6 tt,,e4 fop fiakiftg trtmA~cs ithoeAzed tdet' seetiet

7 1 ( if--

8 - tteh eopies or phn ..eeo.ds ff e ..etaite.

9 ftfld ffse4 soelyW by the body fepit hstitutii thttt ffittde

10 thefi, fat-f4 i' fitthef eefie,4 ef ph.ieear.. fwe +Ne-

11 pdueed from.. them-, e-eep tt ti±4orimed tAet ee

12 to" 110(2),

13 L-(- fueh eopie-S op .......... ee ftsed sole-

15 -10( , f

16 aW& the body oe in ittion dees tet itten

17 t4iodl iftet,ee with teelt±Aegieat..sue ... e t

18 by the eep-"-4gh owftet to ptee the work."

19 Tb Ee{ Ie f .......... M ............ ...... ... ..

20 Seetia 802(e) o title +7-, United States Gode, is afiended

21 it the tit-4 settettee by .t..kii ."eetieft 4112(f)" atid iti-

22 set-"ti e'tii 1 g )".

23 SEC. 4. .... O............ BY COPYRIGT OFFICE.

24 W REPoRT. N 1etef that 2 yefw , ftei the date

25 4 e ttefeit of " Aet the opyi igt Offiee s644 eei-

S 487 RS

HeinOnline  -- 2004 Technology, Education, and Copyright Harmonization Act of 2002: A Legislative History 5 2004



6
1 dtiet ft *t -y ftft ,,t i -4 ft t p e .... e ....o- t-le ,-

2 s of-

3 l-eemit-.. by p...tte ad ptb4ie .d.ie.ta4

4 ifitt-ieis eepyfigktef waiwks f4f dti+4 d4ttftee

5 edtWio, progt-mft fiehtditq-

6 WA liv-e inte±aetive distanfee leatt1i eltts-

7

8 kB) fftetlty i tituetift treeorded vthoitt

9 studeii-ts ~~w LF-P ter tratiiiiit, a-n1

10 - . ... deie 4 .... tm.ee

12 W 4he wse 4 epyr.gh4.e. w: . ... it s........-

13

14 fb COw',i ri- O. Not 1ff e tk-tt 2 year aAt-f the

15 d-e 4 enateiite4 of 4m-s Af,+ the G ...i.... Office shal-

16 R1 eenene ft e..et.e.ee 4 i-teested p....ie

17 it luu diiu . ep.e..e.tati.. of eop.i.gh. o4-: .....

18 p&efti .t tfe l itieOftitiots *.ffd uueuup."it libi"at-es

19 a-n4 arehives te develop "i4eittes &P the tiie of

20 ep, 4Jted wotuk k J.igtt. disttee edtteati,

21 the faif t.e ..eti.e ftfd seeti --i 4(-1-) t-4

22 (o2 f t4e 4-7, IUite States cde-

23 k* to the exteit the Copyigh Offiee dete' -

24 f-i.,'s .. pi. a , qttlut to* t..e .t.f..ittees off th.e

25 tiuiiei.. f4 t.e Set a tta-n the Hlouse 4 Iepm-.....
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1 atve sti+ giiideliftes ftletg with #iftfo aion on the

2 ftf--e .......... + .........

3 partieipating in the g-aideline develapffiettf4 end e-

4 t4etpsift the, VdLn44+ies d ft-

5 {-} pet fftteh gt.4eine oft t. It.,-fte web.i.e

6 ftw eduetttors, eopytigh{ owtiers1 libriesandthet'

7 i.4e.e.tet. pe.setts.

8 SECTION 1. EDUCATIONAL USE COPYRIGHT EXEMPTION.

9 (a) Si-OiRT T'i'LE.-This Act may be cited as the

10 "Technology, Education, and Copyright [-armonization

11 Act of 2001".

12 (b) EXEMP7'ION OP CERTAIN PERFORMANCEs AND DIS-

13 PLAYS POR EDuCATIOnA4L USES.-Section 110 of title 17,

14 United States Code, is amended-

15 (1) by striking paragraph (2) and inserting the

16 .bllowing:

17 "(2) except with respect to a work produced or

18 marketed primarily Jbr perbrmance or display as

19 part of mediated instructional activities transmitted

20 via digital networks, or a peiformance or display that

21 is given by means of a copy or phonorecord that is

22 not lawfidly made and acquired under this title, and

23 the transmitting government body or accredited non-

24 profit educational institution knew or had reason to

25 believe was not law fully made and acquired, the per-
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I foinance qf a nondramatic literary or musical work

2 or reasonable and limited portions of any other work,

3 or display of a work in an amount comparable to

4 that which is typically displayed in the course of a

5 live classroom session, by or in the course of a trans-

6 mission, if-

7 "(A) the performance or display is made by,

8 at the direction of, or under the actual super-

9 vision of an instructor as an integral part of a

10 class session offered as a regular part of the sys-

11 tematic mediated instructional activities of a

12 governmental body or an accredited nonprqfit

13 educational institution;

14 "(B) the perjbnance or display is directly

15 related and of material assistance to the teaching

16 content of the transmission;

17 "(C) the transmission is made solely fir,

18 and, to the extent lechnologically frasible, the re-

19 ception qf such transmission is limited to-

20 "(i) students officially enrolled in the

21 course jbr which the transmission is made;

22 or

23 "(ii) officers or employees of govern-

24 mental bodies as a part qf lheir qflicial du-

25 ties or employmeni; and
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1 "(D) the transmitting body or institution-

2 "(i) institutes policies regarding copy-

3 right, provides infbrnational materials to

4 faculty, students, and relevant staff mern-

5 bers that accurately describe, and promote

6 compliance with, the lawos of the United

7 States relating to copyright, and provides

8 notice to students that materials used in

9 connection with the course may be subject to

10 copyright protection; and

11 "(ii) in the case of digital

12 transmisslions-

13 "(f) applies technological meas-

14 ures that, in the ordinary course of

15 their operations, prevent-

16 "(aa) retention of the work

17 in accessible Jbfr by recipients of

18 the transmission ft 'n the trans-

19 mitting body or institution fir

20 longer than the class session; and

21 "(bb) unauthorized fitrther

22 dissemination of the work in ac-

23 cessible ,bran by such recipients to

24 others; and

8 487 RS
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1 "(II) does not engage in conduct

2 that could reasonably be expected to

3 interfere with technological measures

4 used by copyright owners to prevent

5 such retention or unauthorized further

6 dissemination;,"; and

7 (2) by adding at the end the .fbllowing:

8 "In paragraph (2), the term "mediated instruc-

9 tional activities' with respect to the perjbrmance or

10 display qf a work by digital transmission under this

11 section refers to activities that use such work as an

12 integral part of the class experience, controlled by or

13 under the actual supervision qf the instructor and

14 analogous to the type of pe'rjbrnance or display that

15 would take place in a live classroom setting. The term

16 does rot refer to activities that use, in 1 or more class

17 sessions of a single course, such works as textbooks,

18 course packs, or other material in any media, copies

19 or phonorecords of which are typically purchased or

20 acquired by the students in higher education Jbr their

21 independent use and retention or are typically pur-

22 chased or acquired fbr elementary and secondary stu-

23 dents jbr their possession and independent use.

24 "For purposes o' paragraph (2), accreditation

S 487 RS
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I "(A) with respect to an institution pro-

2 viding post-secondary education, shall be as de-

3 temnined by a regional or national accrediting

4 agency recognized by the Council on Higher

5 Education Accreditation or the United States

6 Department of Education; and

7 "(B) with respect to an institution pro-

8 viding elementary or secondary education, shall

9 be as recognized by the applicable state certifi-

10 cation or licensing procedures.

11 "For purposes of paragraph (2), no govern-

12 mental body or accredited nonprofit educational in-

13 stitution shall be liable for infringement by reason of

14 the transient or temporary storage of material carried

15 out through the automatic technical process of a dig-

16 ital transmission of the perjbrmance or display of

17 that material as authorized under paragraph (2). No

18 such material stored on the system or network con-

19 trolled or operated by the transmitting body or insti-

20 tution under this paragraph shall be maintained on

21 such system or network in a manner ordinarily acces-

22 sible to anyone other than anticipated recipients, No

23 such copy shall be maintained on the system or net-

24 work in a manner ordinarily accessible to such an-

25 ticipated recipients .br a longer period than is rea-

S 487 RS
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1 sonably necessary to facilitate the transmissions for

2 which it was made. ".

3 (c) EP!HEMERAL RECORDINGS.-

4 (1) IN GENERAL.-Section 112 of title 17,

5 United States Code, is amended-

6 (A) by redesignating subsection (f) as subsection

7 (g); and

8 (B) by inserting after subsection (e) the fbl-

9 lowing:

10 "(f)(1) Notwithstanding the provisions of section 106,

11 and without limiting the application of subsection (b), it

12 is not an infringement of copyriqht ftr a governmental body

13 or other nonprofit educational institution entitled under

14 section 110(2) to transmit a perjbrmance or display to

15 make copies or phonorecords of a work that is in digital

16 ,fbrm and, solely to the extent permitted in paragraph (2),

17 of a work that is in analog Jbrm, embodying the pefbrm-

18 ance or display to be used. br making transmissions author-

19 ized under section 110(2), f-

20 "(A) such copies or phonorecords are retained

21 and used solely by the body or institution that made

22 them, and no fitrther copies or phonorecords are re-

23 produced firom them, except as authorized under sec-

24 tion 110(2); and

S 487 RS
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1 "(B) such copies or phonorecords are used solely

2 fbr transmissions authorized under section 110(2).

3 "(2) This subsection does not authorize the conversion

4 of print or other analog versions of works into digital ]br-

5 mats, except that such conversion is permitted hereunder,

6 only with respect to the amount of such works authorized

7 to be performed or displayed under section 110(2), f-

8 "(A) no digital version of' the work is available

9 to the institution; or

10 "(B) the digital version of the work that is avail-

11 able to the institution is subject to technological pro-

12 tection measures that prevent its use ftbr section

13 110(2). ".

14 (2) TEHNICAL AND CONFORMING ANEND-

15 MENT.-Section 802(c) of' title 17, United States

16 Code, is amended in the third sentence by striking

17 "section 112(f)" and inserting "section 112(g)".

18 (d) PATENT ANLD T1ADE mIBK OFFIcE REPORT.-

19 (1) IN GENEIAL.-Not later than 180 (lays after

20 the date of enactment of this Act and after a period

21 fir public comment, the Undersecretary of Commerce

22 Jbr Intellectual Property, after consultation with the

23 Register of Copyrights, shall submit to the Committees

24 on the Judiciary of the Senate and the House of Rep-

25 resentatives a report describing technological protcc-

S 487 RS
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1 tion systems that have been implemented, are avail-

2 able Jbr implementation, or are proposed to be devel-

3 oped to protect digitized copyrighted works and pre-

4 vent infringement, including upgradeable and self re-

5 pairing systems, and systems that have been devel-

6 oped, are being developed, or are proposed to be devel-

7 oped in private voluntary industry-led entities

8 through an open broad based consensus process. The

9 report submitted to the Committees shall not include

10 any recommendations, comparisons, or comparative

11 assessments of any commercially available products

12 that may be mentioned in the report.

13 (2) Lri7,TA TIONS. -The report under this

14 subsection-

15 (A) is intended solely to provide i'n.brrma-

16 tion to Congress; and

17 (B) shall not be construed to afect in any

18 way, either directly or by implication, any pro-

19 vision of title 17, United States Code, including

20 the requirements of clause (ii) of section

21 110(2)(D) of that title (as added by this Act), or

22 the interpretation or application of such provi-

23 sions, including evaluation of the compliance

24 with that clause by any governmental body or

25 nonprqfit educational institution.
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