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INTRODUCTION

The Technology, Education, and Copyright Harmonization (TEACH)
Act is intended to make it easier to use copyrighted works in distance
education. Unlike the former law, which limited transmissions to classroom
settings, the new enactment permits educators to send content to students
anywhere. Accordingly, it revises Section 110(2) of the Copyright Act by
extending the exemption from infringement liability for instructional
broadcasting to include digital distance learning or distance education.

Under the new law, educators do not have to seek permission of
copyright holders to use materials, and will not have to pay any royalties.
The Act permits, under specified conditions, the performance and display
of reasonable and limited portions of any copyrighted work in amounts
comparable to what is typically displayed during live classroom sessions.
It also allows the display and performance of all types of materials, and
explicitly includes performances of non-dramatic literary and musical
works. However, the materials must be presented as an integral part of a
course of instruction and not for entertainment purposes. In addition, any
copyrighted materials utilized in distance education must be transmitted
over secure lines. These transmissions also must be limited to enrolled
students, and technical controls must be utilized to limit the dissemination
of the work. '

Commercially-prepared educational materials are protected by exclud-
ing from the exemption any works that are produced or marketed primarily
for performance or display as part of mediated instructional activities
transmitted via digital networks, or performances. Also excluded are
displays that are given by means of a copy or phonorecord that was not
lawfully made and acquired and where the transmitting government body
or accredited nonprofit educational institution knew or had reasons to
believe that the copy was not lawfully made and acquired.

‘The number of copies of copyrighted works must be limited. In
addition, the Act does not broadly authorize the conversion of print or other
analog versions of works into digital formats, allowing the digitizing of
analog works only under specified circumstances. It does exempt
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governmental bodies and accredited nonprofit educational institutions from
liability for infringement resulting from the transient or temporary storage
of material carried out through the automatic technical process of a digital
transmission of the performance or display of that material. It also extends
the present ephemeral recording exemption, under specified conditions, to
copies or phonorecords embodying a performance or display in digital and
analog form for use in making transmissions authorized by the Act.

~In order to benefit from the provision of the Act, the governmental
body or accredited nonprofit education institution must “institute policies
regarding copyright,” although it does not specify what such a policy might
contain. It also requires that students be provided with informational
materials regarding copyright, and that they be notified that the presented
materials may be subject to copyright protection.

William H. Manz
Jamaica, New York
January 2004
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LEGISLATIVE CHRONOLOGY

Mar. 7, 2001
S. 487 introduced by Sen. Hatch.

Mar. 13, 2001
Hearings held by Senate Judiciary Commlttee

June §, 2001
Reported with an amendment by Senate Judiciary Committee.

June 7, 2001
Passed by Senate.

June 8, 2001
Referred to House Judiciary Committee.

June 18, 2002
Referred to House Subcommittee on Courts, the Internet and
Intellectual Property.

July 27, 2002
Hearings held by House.

Sept. 25, 2002
Reported by House Commlttee on the Judiciary.

Sept. 26, 2002
Incorporated into Conference Report on H.R. 2215, 21st Century,
Department of Justice Appropriations Authorization Act; Conference
Report agreed to by House (400-4).

Oct. 3, 2002
Conference Report agreed to unanimously by Senate.
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Oct. 23, 2002
Presented to President.

Nov. 2,2002
Signed by President.
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116 STAT. 1910 PUBLIC LAW 107—273—NOV. 2, 2002

(C) in subparagraph (C), by striking “(C) the” and
inserting “(C) The”.
(10) Section 304(c)(2) is amended—
(A) in subparagraph (A)—
d(i) by striking “(A) the” and inserting “(A) The”;
an ‘
(ii) by striking the semicolon at the end and
inserting a period,
(B) in subparagraph (B)—
d(i) by striking “(B) the” and inserting “(B) The”;
an
(ii) by striking the semicolon at the end and
inserting a period; and
(C) in subparagraph (C), by striking “(C) the” and
inserting “(C) The”.
(11) The item relating to section 903 in the table of contents
for chapter 9 is amended by striking “licensure” and inserting
“licensing”.

SEC. 13211. OTHER COPYRIGHT RELATED TECHNICAL AMENDMENTS,

(a) AMENDMENT TO TITLE 18.—Section 2319(e)(2) of title 18,
United States Code, is amended by striking “107 through 120”
and inserting “107 through 122”.

(b) STANDARD REFERENCE DATA.—(1) Section 105(f) of Public

15 USC 290e. Law 94-553 is amended by striking “section 290(e) of title 15”
and inserting “section 6 of the Standard Reference Data Act (15
U.S.C. 290e)”.

(2) Section 6(a) of the Standard Reference Data Act (15 U.S.C.
290e) is amended by striking “Notwithstanding” and all that follows
through “United States Code,” and inserting “Notwithstanding the
limitations under section 105 of title 17, United States Code,”.

Technology, Subtitle C—Educational Use Copyright
tion, .

Copyright Exemption

Harmonization )

Act of 2002,

SEC. 13301. EDUCATIONAL USE COPYRIGHT EXEMPTION.

17 USC 101 note. (a) SHORT TITLE.—This subtitle may be cited as the “Tech-
nology, Education, and Copyright Harmonization Act of 2002”.

(b) EXEMPTION OF CERTAIN PERFORMANCES AND DISPLAYS FOR
EpucaTioNaL Usgs.—Section 110 of title 17, United States Code,
is amended-—

(1) by striking paragraph (2) and inserting the following:
“(2) except with respect to a work produced or marketed
primarily for performance or display as part of mediated

instructional activities transmitted via digital networks, or a

performance or display that is given by means of a copy or

phonorecord  that is not lawfully made and acquired under
this title, and the transmitting government body or accredited
nonprofit educational institution knew or had reason to believe

was not lawfully made and acquired, the performance of a

nondramatic literary or musical work or reasonable and limited

portions of any other work, or display of a work in an amount
comparable to that which is typically displayed in the course

?ff a live classroom session, by or in the course of a transmission,

1 —
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PUBLIC LAW 107-273—NOV. 2, 2002 116 STAT. 1911

“(A) the performance or display is made by, at the
direction of, or under the actual supervision of an instructor
as an integral part of a class session offered as a regular
part of the systematic mediated instructional activities of
a governmental body or an accredited nonprofit educational
institution; ;

“(B) the performance or display is directly related and
of material assistance to the teaching content of the trans-
mission; _

“(C) the transmission is made solely for, and, to the
extent technologically feasible, the reception of such trans-
mission is limited to—

“(i) students officially enrolled in the course for
which the transmission is made; or

“(ii) officers or employees of governmental bodies
as a part of their official duties or employment; and
“(D) the transmitting body or institution—

“(i) institutes policies regarding copyright, provides
informational materials to faculty, students, and rel-
evant staff members that accurately describe, and pro-
mote compliance with, the laws of the United States
relating to copyright, and provides notice to students
that materials used in connection with the course may
be subject to copyright pretection; and

“(11) in the case of digital transmissions—

“I) applies technological measures that
reasonably prevent—

“(aa) retention of the work in accessible
form by recipients of the transmission from
the transmitting body or institution for longer
than the class session; and

“(bb) unauthorized further dissemination
of the work in accessible form by such recipi-
ents to others; and
“I1) does not engage in conduct that could

reasonably - be expected to interfere with techno-

logical measures used by copyright owners to pre-
vent such -retention or unauthorized further
dissemination;”; and

(2) by adding at the end the following:

“In paragraph (2), the term ‘mediated instructional activi-
ties’ with respect to the performance or display of a work
by digital transmission under this section refers to activities
that use such work as an integral part of the class experience,
controlled by or under the actual supervision of the instructor
and analogous to the type of performance or display that would
take place in a live classroom setting. The term does not refer
to activities that use, in 1 or more class sessions of a single
course, such works as textbooks, course packs, or other material
in any media, copies or phonorecords of which are typically
purchased or acquired by the students in higher education
for their independent use and retention or are typically pur-
chased or acquired for elementary and secondary students for
their possession and independent use.

“For purposes of paragraph (2), accreditation—

“(A) with respect to an institution providing post-sec-
ondary education, shall be as determined by a regional

HeinOnline -- 2004 Technology, Education, and Copyright Harmonization Act of 2002: A Legislative History [xvii] 2004



116 STAT. 1912 PUBLIC LAW 107-273—NOV. 2, 2002

or national accrediting agency recognized by the Couneil

on Higher Education Accreditation or the United States

Department of Education; and

“(B) with respect to an institution providing elementary
or secondary education, shall be as recognized by the
applicable state certification or licensing procedures.

“For purposes of paragraph (2), no governmental body or
accredited nonprofit educational institution shall be liable for
infringement by reason of the transient or temporary storage
of material carried out through the automatic technical process
of a digital transmission of the performance or display of that
material as authorized under paragraph (2). No such material
stored on the system or network controlled or operated by
the transmitting body or institution under this paragraph shall
be maintained on such system or network in a manner ordi-
narily accessible to anyone other than anticipated recipients.
No such copy shall be maintained on the system or network
in a manner ordinarily accessible to such anticipated recipients
for a longer period than is reasonably necessary to facilitate
the transmissions for which it was made.”.

(c) EPHEMERAL RECORDINGS.—

(1) IN GENERAL.—Section 112 of title 17, United States
Code, is amended—

(A) by redesignating subsection (f) as subsection (g); and

(B) by inserting after subsection (e) the following:

“(f)(1) Notwithstanding the provisions of section 106, and with-
out limiting the application of subsection (b), it is not an infringe-
ment of copyright for a governmental body or other nonprofit edu-
cational institution entitled under section 110(2) to transmit a
performance or display to make copies or phonorecords of a work
that is in digital form and, solely to the extent permitted in para-
graph (2), of a work that is in analog form, embodying the perform-
ance or display to be used for making transmissions authorized
under section 110(2), if—

“(A) such copies or phonorecords are retained and used
solely by the body or institution that made them, and no
further copies or phonorecords are reproduced from them,
except as authorized under section 110(2); and

“(B) such copies or phonorecords are used solely for trans-
missions authorized under section 110(2).

“(2) This subsection does not authorize the conversion of print
or other analog versions of works into digital formats, except that
such conversion is permitted hereunder, only with respect to the
amount of such works authorized to be performed or displayed
under section 110(2), if—

“(A) no digital version of the work is available to the
institution; or

“B) the digital version of the work that is available to
the institution is subject to technological protection measures
that prevent its use for section 110(2).”.

- (2) TECHNICAL AND CONFORMING AMENDMENT.—Section

802(c) of title 17, United States Code, is amended in the third

sentence by striking “section 112(f)” and inserting “section

112(g)".
(d) PATENT AND TRADEMARK OFFICE REPORT.—
Deadline, (1) IN GENERAL.—Not later than 180 days after the date

of enactment of this Act and after a period for public comment,
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PUBLIC LAW 107-273—NOV. 2, 2002 116 STAT. 1913

the Undersecretary of Commerce for Intellectual Property, after
consultation with the Register of CoEyrights, shall submit to
the Committees on the Judiciary of the Senate and the House
of Representatives a report describing technological protection
systems that have been implemented, are available for
implementation, or are proposed to be developed to protect
digitized copyrighted works and prevent infringement,
including upgradeable and self-repairing systems, and systems
that have been developed, are being developed, or are proposed
to be developed in private voluntary industry-led entities
through an open broad based consensus process. The report
submitted - to the Committees shall not include any rec-
ommendations, comparisons, or comparative assessments of any
commercially available products that may be mentioned in the
report.
P (2) LiMiTATIONS.—The report under this subsection—

(A) is intended solely to provide information to Con-
gress; and '

(B) shall not be construed to affect in any way, either
directly or by implication, any provision of title 17, United
States Code, including the requirements of clause (ii) of
section 110(2)XD) of that title (as added by this subtitle),
or the interpretation or application. of such provisions,
including evaluation of the compliance with that clause
by any governmental body or nonprofit educational institu-

tion.
Subtitle D—Madrid Protocol Madrid Protocol
Impk
. tati
Implementation I
SEC. 13401. SHORT TITLE. 15 USC 1051
This subtitle may be cited as the “Madrid Protocol Implementa- riote.
tion Act”.

SEC. 13402. PROVISIONS TO IMPLEMENT THE PROTOCOL RELATING
TO THE MADRID AGREEMENT CONCERNING THE INTER- .
NATIONAL REGISTRATION OF MARKS.

The Act entitled “An Act to provide for the registration and
protection of trademarks used in commerce, to carry out the provi-
sions of certain international conventions, and for other purposes”,
approved July 5, 1946, as amended (15 U.S.C. 1051 and following)
(commonly referred to as the “Trademark Act of 1946”) is amended
by adding after section 51 the following: ,

“TITLE XII—THE MADRID PROTOCOL

“SEC. 60. DEFINITIONS. 15 USC 1141.

“In this title:

“(1) ‘Basic APPLICATION.—The term ‘basic application’
means the application for the registration of a mark that has
been filed with an Office of a Contracting Party and that
constitutes the basis for an application for the international
registration of that mark.

“(2) BASIC REGISTRATION.—The term ‘basic registration’
means the registration of a mark that has been granted by
an Office of a Contracting Party and that constitutes the basis
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Calendar No. 66

{ REPORT

SENATE

107-31

107TH CONGRESS
1st Session

TECHNOLOGY, EDUCATION AND COPYRIGHT
HARMONIZATION ACT OF 2001

JUNE 5, 2001.—Ordered to be printed

Mr. HarcH, from the Committee on the Judiciary,
submitted the following

REPORT

[To accompany S. 487]

The Committee on the Judiciary, to which was referred the bill
(S. 487) to amend chapter 1 of title 17, United States Code, relating
to the exemption of certain performances or displays for edu-
cational uses from copyright infringement provisions, to dprovide
that the making of a single copy of such performances or displays
is not an infringement, and for other purposes, having considered
the same reports favorably thereon with an amendment in the na-
ture of a substitute and recommends that the bill, as amended, do

pass.
CONTENTS

Page

L Purpose .......cccininiinnnniinnnnninn e et e e bbb
II. Legislative hiStOry ... 4
III. 'Vote of the committee ....... " 6
IV. Section-by-section analysis 6
V. Cost estimate .............icoeniienns 16
VI. Regulatory impact statement .. 17

VIL. Changes in existing 1aw ..o 17

The bill, as amended, is as follows:
SECTION 1, EDUCATIONAL USE COPYRIGHT EXEMPTION.

(a) SHORT TITLE.—This Act may be cited as the “Technology, Education, and
Copyright Harmonization Act of 2001”.

(g) ExeMPTION OF CERTAIN PERFORMANCES AND DISPLAYS FOR EDUCATIONAL
Usis——Sectiont 110 of title 17, United States Code, is amended—

(1) by striking paragraph (2) and inserting the following:

“(2) except with respect to a work produced or marketed primarily for per-
formance or display as part of mediated instructional activities transmitted via
digital networks, or a performance or display that is given by means of a copy
or phonorecord that is not lawfully made and acquired under this title, and the

89-010
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2

transmitting government body or accredited nonprofit educational institution
knew or had reason to believe was not lawfully made and acquired, the perform-
ance of a nondramatic literary or musical work or reasonable and limited por-
tions of any other work, or display of a work in an amount comparable to that
which is typically displayed in the course of a live classroom session, by or in
the course of a transmission, if—

“(A) the performance or display is made by, at the direction of, or under
the actual supervision of an instructor as an integral part of a class session
offered as a regular part of the systematic mediated instructional activities
of a _governmental body or an aceredited nonprofit educational institution;

“(B) the performance or display is directly related and of material assist-
ance to the teaching content of the transmission;

“(C) the transmission is made solely for, and, to the extent technologically
feasible, the reception of such transmission is limited to—

“(i) students officially enrolled in the course for which the trans-
mission is made; or

“(ii) officers or emfloyees of governmental bodies as a part of their
official duties or employment; and

“(Dj the transmitting body or institution—

“(i) institutes policies regarding copyright, provides informational ma-
terials to faculty, students, and relevant statff members that accurately
describe, and promote compliance with, the laws of the United States
relating to copyright, and provides notice to students that materials
used in (;:ormection with the course may be subject to copyright protec-
tion; an

“(ii) in the case of digital transmissions—

“(I) applies technological measures that, in the ordinary course
of their operations, prevent—

“(aa) retention of the work in accessible form by recipients
of the transmission from the transmitting body or institution
for longer than the class session; and

“(bb) unauthorized further dissemination of the work in ac-
cessible form by such recipients to others; and

“(I1) does not engage in conduct that could reasonably be ex-
pected to interfere with technological measures used by copyright
owners to prevent such retention or unauthorized further dissemi-
nation;”; and

(2) by adding at the end the following:

“In paragraph (2), the term ‘mediated instructional activities’ with respect to
the performance or display of a work by digital transmission under this section
refers to activities that use such work as an integral ﬁart of the class experi-
ence, controlled by or under the actual supervision of the instructor and analo-
gous to the type of performance or display that would take place in a live class-
room setting. The term does not refer to activities that use, in 1 or more class
sessions of a single course, such works as textbooks, course packs, or other ma-
terial in any media, copies or phonorecords of which are typically purchased or
acquired by the students in higher education for their independent use and re-
tention or are typically purchased or acquired for elementary and secondary
students for their possession and independent use.

“For purposes of paragraph (2), accreditation—

“(A) with respect to an institution providing post-secondary education,
shall be as determined by a regional or national accrediting agency recog-
nized by the Council on Higher Education Accreditation or the United
States Department of Education; and

“(B) with respect to an institution providing elementary or secondary edu-
cation, shall be as recognized by the applicable state certification orrﬁcens-
ing procedures.

“For purposes of paragraph (2), no governmental body or accredited nonprofit
educational institution shall be liable for infringement by reason of the tran-
sient or temporary storage of material carried out through the automatic tech-
nical process of a digital transmission of the performance or display of that ma-
terial as authorized under paragraph (2). No such material stored on the system
or network controlled or operated by the transmitting body or institution under
this paragraph shall be maintained on such system or network in a manner or-
dinarily accessible to anyone other than anticipated recipients. No such copy
shall be maintained on the system or network in a manner ordinarily accessible
to such anticipated recipients for a longer period than is reasonably necessary
to facilitate the transmissions for which it was made.”. )

(c) EPHEMERAL RECORDINGS.— .
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3

(1) IN GENERAL.—Section 112 of title 17, United States Code, is amended—
(A) by redesignating subsection (f) as subsection (g); and
(B) by inserting after subsection (e) the following:

“(f)(1) Notwithstanding the provisions of section 106, and without limiting the ap-
plication of subsection (b), it is not an infringement of copyright for a governmental
body or other nonprofit educational. institution entitled under section 110(2) to
transmit a performance or display to make copies or phonorecords of a work that
is in digital form and, solely to the extent permitted in paragraph (2), of a work
that is in analog form, embodying the performance or display to be used for making
transmissions authorized under section 110(2), if—

“(A) such copies or phonorecords are retained and used solely by the body or
institution that made them, and no further copies or phonorecords are repro-
duced from them, except as authorized under section 110(2); and

“(B) such copies or phonorecords are used solely for transmissions authorized
under section 110(2). .

“2) This subsection does not authorize the conversion of print or other analog
versions of works into digital formats, except that such conversion is permitted here-
under, only with respect to the amount of such works authorized to be performed
or displayed under section 110(2), if— s

“(A) no digital version of the work is available to the institution; or

“(B) the digital version of the work that is available to the institution is sub-
ject(zt)o technological protection ‘measures that prevent its use for section
110(2).”. ’

(2). TECHNICAL AND CONFORMING AMENDMENT.—Section 802(c) of title 17,
United States Code, is amended in the third sentence by striking “section
112(P)” and inserting “section 112(g)”.

(d) PATENT AND TRAPEMARK OFFICE REPORT.—

(1) IN GENERAL.—Not later than 180 days after the date of enactment of this
Act and after a period for public comment, the Undersecretary of Commerce for
Intellectual Property, after consultation with the Register of Copyrights, shall
submit to the Committees on the Judiciary of the Senate and the House of Rep-
resentatives a report describing technological protection systems that have been
implemented, are available for implementation, or are proposed to be developed
to protect digitized copyrighted works and prevent infringement, includin
upgradeable and self-repairing systems, and systems that have been developed,
are being developed, or are proposed to be developed in private voluntary indus-
try-led entities tgrough an open broad based consensus process. The report sub-
mitted to the Committees shall not include any recommendations, comparisons,
or comparative assessments of any commercially available products that may be
mentioned in the report.... -

(2) LIMITATIONS.—The report under this subsection—

(A) is intended solely to provide information to Congress; and

(B) shall not be construed to affect in any way, either directly or by impli-
cation, any provision of title 17, United States Code, including the require-
ments of clause (i) of section 110(2XD) of that title (as added by this Act),
or the interpretation or application of any such provision, including évalua-
tion of the compliance with that clause by any governmental body or non-
profit educational institution.

I. PURPOSE

S. 487, the “Technology, Education And Copyright Harmoni-
zation Act of 2001,” or the “TEACH Act,” updates the distance edu-
cation provisions of the Copyright Act for the 21st Century. The
Act allows students and teachers to benefit from deployment in
education of advanced digital transmission technologies like the
Internet, while introducing safeguards to limit the additional risks
to copyright owners that are inherent in exploiting works in a dig-
ital format. This legislation has been crafted in a process that has
ensured a broad consensus of affected parties.

Education is the means by which we develop our nation’s human
resources. In this information age, marked by both cooperation and
competition on a global scale, the ability of the United States to
meet its domestic and international challenges and responsibilities
is directly dependent on its educational capacity. That capacity in
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turn will be determined by the quality of our educational programs
and their reach to all sectors of the public. For our nation to main-
tain its competitive edge, it will need to extend education beyond
children and young adults to lifelong learning for working adults,
and to reach all students of all income levels, in cities and rural
settings, in schools and on campuses, in the workplace, at home,
and at times selected by students to meet their needg.

Digital distance education helps make this possible, whether in
the traditional sense, when instructor and student are separated in
place and perhaps time, or in new hybrids of traditional classroom
education combined with online components. Increasingly, college
students can submit class assignments by email and participate in
discussions that connect students in a classroom with students be-
yond the classroom. Similarly, K-12 students can learn about the
customs and cultures of other countries through real-time audio-
visual conversations with pen pals from those countries; they can
learn science in new ways by having scientific demonstrations and
actual experiments conducted at distant locations brought to them
in real time via the Internet. The National Science Foundation, the
National Academy of Sciences, and other scientific societies and
educational organizations are working hard to improve our nation’s
science and mathematics education; other groups are developing
new ways to bring humanities and the arts to students and the
broader public. Many of these new educational efforts draw on ad-
vances in information technology and digital networks.

The TEACH Act amends sections 110(2) and 112 of the Copy-
right Act to facilitate the growth and development of digital dis-
tance education. The Act expands the exempted copyright rights,
the types of transmissions, and the categories of worﬁs that the ex-
emption covers beyond those that are covered by the existing ex-
emption for performances and displays of certain copyrighted works
in the course of instructional transmissions. Thus, for example, it
allows transmissions to locations other than a physical classroom,
and allows for performances of reasonable and limited portions of
audiovisual works, sound recordings, and other works within the
scope of the exemption. At the same time, it maintains and clarifies
the concept of “mediated instructional activities” to which the ex-
emption applies, and includes safeguards such as obligations to im-
plement technological protection measures and limitations on the
amounts of certain types of works that may be performed or dis-
played. The Act also amends section 112 of the Copyright Act to
permit storage of copyrighted material on servers in order to per-
mit the performances and displays authorized by section 110(2) to
be made asynchronously in distance education courses.

II. LEGISLATIVE HISTORY

Section 110(2) of the Copyright Act was enacted in 19761 on the
basis of a policy determination that certain performances and dis-
plays of copyrighted works in connection with systematie instruc-
tion using then-known forms of distance education should be per-
mitted without a need to obtain a license or rely on fair use. The
technological characteristics of digital transmissions have rendered
the language of section 110(2) inapplicable to the most advanced

! Act of Oct. 19, 1976, Pub. L. No. 94-553, 90 Stat. 2549 (1976).

HeinOnline -- 2004 Technology, Education, and Copyright Harmonization Act of 2002: A Legislative History 4 2004



5

delivery methods for instruction. Without an amendment to accom-
modate these new technologies, the policy behind the 1976 Act
would be increasingly diminished.

At the same time, two factors recommend some recalibrating of
the policy balance struck in 1976. The characteristics of digital
transmission technologies present new educational opportunities,
such as the ability to provide a media-rich, interactive educational
experience to students unable to attend classes at the physical loca-
tion of the institution. On the other hand, the ability of digital
transmission technologies to disseminate rapidly and without con-
trol virtually infinite numbers of high quality copies, create new
risks for the owners of copyrighted works used in distance edu-
cation.

In the five years leading up to the passage of the Digital Millen-
nium Copyright Act (DMCA) in 19982 the application of copyright
-law to distance education using digital technologies was the subject
of public debate and attention in the United States. Extensive dis-
cussions concerning the issue were conducted during Congress’ con-
sideration of the DMCA, but no conclusion was reached. Therefore,
in section 403 of the DMCA, Congress directed the Copyright Office
to consult with representatives of copyright owners, non-profit edu-
cational institutions, and non-profit libraries and archives, and
thereafter to submit to Congress “recommendations on how to pro-
mote distance education through digital technologies, including
interactive digital networks, while maintaining an appropriate bal-
ance between the rights of copyright owners and the needs of users
of copyrighted works.”3 The recommendations were to include any
legislation the Register of Copyrights considered appropriate to
achieve that objective. The Copyright Office was specifically di-
rected to consider the following issues: the need for a new exemp-
tion, the categories of works to be included in any exemption, the
appropriate quantitative limitations on the portions of works that
may be used under any exemption, which parties should be eligible
for any exemption, which parties should be eligible recipients of
distance education material under any exemption, the extent to
which technological protection measures should be mandated as a
condition of eligibility for any exemption, the extent to which the
availability of licenses should be considered in assessing the eligi-
bility for any exemption, and other issues the Office considered ap-
propriate.

The Copyright Office conducted an extensive and intensive proc-
ess of identifying stakeholders, holding public hearings, soliciting
comments, conducting research, and consulting with experts in var-
ious fields. On May 10, 1999, the Register of Copyrights formally
presented the findings and recommendations of the Copyright Of-
fice to the Senate Judiciary Committee. Among other t%ings, the
Copyright Office recommended the following changes: elimination
of the requirement of a physical classroom, clarification that the
term “transmission” covers digital transmissions, expanding the
rights covered by the exemption to include those needed to accom-
plish network transmissions, expanding the categories of works ex-
empted from the performance rights beyond the current coverage

:ﬁict of Oct. 28, 1998, Pub. L. No. 105-304, 112 Stat. 2877 (1998).
4 Régister of Copyrights, Report on Copyright and Digital Distance Education (1999).
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of non-dramatic literary and musical works, and creating new safe-
guards to counteract the risks imposed by digital transmissions.5

. Following careful review and consideration of the Copyright Of-
fice’s findings and recommendations, the Chairman, Senator Hatch,
joined by the Ranking Member, Senator Leahy, introduced S. 487,
the “Technology, Education and Copyright Harmonization Act of
2001,” or the “TEACH Act,”® on March 7, 2001, to implement
many of the Copyright Office recommendations.

On May 13, 2001, the Judiciary Committee held a hearing that
focused on amendments to the copyright law proposed by the
“TEACH Act.” The Register of Copyrights, Ms. Marybeth Peters,
testified on behalf of the Copyright Office. The Committee also
heard testimony from Mr. Gerald A. Heeger, President of the Uni-
versity of Maryland College Park; Mr. Allan Adler, Vice President
for Legal & Governmental Affairs for the Association of American
Publishers; Mr. Richard Siddoway, Principal of the Utah Electronic
High School; Mr. Paul LeBlanc, President of Malboro College,
Vermont; and Mr. Gary Carpenter, Adjunct Professor of Law at
American University, Washington, DC.

On March 17, 2001, the Judiciary Committee met in executive
session to consider S. 487. An amendment in the nature of a sub-
stitute was offered by the Chairman, Senator Hatch, together with
the Ranking Member, Senator Leahy, which had been developed to
implement the purposes of the TEACH Act, following extensive dis-
cussions with the education and copyright owner communities, and
with further assistance from the Copyright Office. The substitute
amendment was adopted by unanimous consent and the bill, as
amended, was then ordered to be favorably reported to the full Sen-
‘ate by unanimous consent.

II1. VOTE OF THE COMMITTEE

The Senate Committee on the Judiciary, with a quorum present,
met on Thursday, May 17, 2001, at 10:00 a.m., to consider -the
Technology, Education and Copyright Harmonization Act of 2001.
The Committee considered and accepted by unanimous consent an
amendment in the nature of a substitute offered by the Chairman -
(for himself and Mr. Leahy). The Committee then ordered the Tech-
nology, Education and Copyright Harmonization Act of 2001 to be
reported favorably to the Senate, as amended, by unanimous con-
sent, with a recommendation that the bill do pass.

IV. SECTION-BY-SECTION ANALYSIS

Subsection (a): Short Title

This section provides that this Act may be cited as the “Tech-
nology, Education and Copyright Harmonization Act of 2001.”

51d.
68. 487, 107th Cong., lst Sess. (2001). See 2000 Cong. Rec. S 2008-2009 (daily ed. Mar; 7,
01).
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Subsection (b): Exemption of Certain Performances and Displays for
Educational Uses

Summary

Section 1(b) of the TEACH Act amends section 110(2) of the
Copyright Act to encompass performances and- displays of copy-
righted works in digital distance education under appropriate cir-
cumstances. The section expands the scope of works to which the
amended section 110(2) exemption applies to include performances
of reasonable and limited portions of works other than nondramatic
literary and musical works (which are currently covered by the ex-
emption), while also limiting the amount of any work that may be
displayed under the exemption to what is typically displayed in the
course of a live classroom session. At the same time, section 1(b)
removes the concept of the physical classroom, while maintaining
and clarifying the requirement of mediated instructional activity
and limiting the availability of the exemption to mediated instruc-
tional activities of governmental bodies and “accredited” non-profit
educational institutions. This section of the Act also limits the
amended exemption to exclude performances and displays given by
means:of a copy or phonorecord that is not lawfully made and ac-
quired, which the transmitting body or institution knew or had rea-
son to believe was not lawfully made and acquired. In addition, sec-
tion 1(b) requires the transmitting institution to apply certain tech-
nological protection measures to protect against retention of the
work and further downstream dissemination. The section also clari-
fies that participants in authorized digital distance education
transmissions will not be liable for any infringement by reason of
transient or temporary reproductions that may occur through the
automatic technical process of a digital transmission for the pur-
pose of a performance or display permitted under the section. Obvi-
ously, with respect to such reproductions, the distribution right
would not be infringed. Throughout the Act, the term “trans-
mission” is intended to include transmissions by digital, as well as
analog means.

Works subject to the exemption and applicable portions

The TEACH Act expands the scope of the section 110(2) exemp-
tion to apply to performances and displays of all categories of copy-
righted works, subject to specific exclusions for works “produced or
marketed primarily for performance or display as part of mediated
instructional activities transmitted via digital networks” and per-
formance or displays “given by means of a copy or phonorecord that
is not lawfully made and acquired,” which the transmitting body or
institution “knew or had reason to believe was not lawfully made
and-acquired:” :

Unlike the current section 110(2), which applies only to public
performances of nondramatic literary or musical works, the amend-
ment would apply to public performances of any type of work, sub-
ject to certain exclusions set forth in section 110(2), as amended.
The performance of works other than non-dramatic literary or mu-
sical works is limited, however, to “reasonable and limited por-
tions” of less than the entire work. What constitutes a “reasonable
and limited” portion should take into account both the nature of
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the market for that type of work and the pedagogical purposes of
the performance.

In addition, because “display” of certain types of works, such as
literary works using an “e-book” reader, could substitute for tradi-
tional purchases of the work (e.g., a text book), the display exemp-
tion is limited to “an amount comparable to that which is typically
displayed in the course of a live classroom setting.” This limitation
is a further implementation of the “mediated instructional activity”
concept described below, and recognizes that a “display” may have
a different meaning and impact in the digital environment than in
the analog environment to which section 110(2) has previously ap-
plied. The “limited portion” formulation used in conjunction with
the performance right exemption is not used to connection with the
display right exemption, because, for certain works, display of the
entire work could be appropriate and consistent with displays typi-
cally made in a live classroom setting (e.g., short poems or essays,
or images of pictorial, graphic, or sculptural works, etc.).

The exclusion for works “produced or marketed primarily for per-
formance or display as part of mediated instructional activities
transmitted via digital networks” is intended to prevent the exemp-
tion from undermining the primary market for (and, therefore, im-
pairing the incentive to create, modify or distribute) those mate-
rials whose primary market would otherwise fall within the scope
of the exemption. The concept of “performance or display as part
of mediated instructional activities” is discussed in greater detail
below, in connection with the scope of the exemption. It is intended
to have the same meaning and application here, so that works pro-
duced or marketed primarily for activities covered by the exemp-
tion would be excluded from the exemption. The exclusion is not in-
tended to apply generally to all educational materials or to all ma-
terials having educational value. The exclusion is limited to mate-
rials whose primary market is “mediated instructional activities,”
i.e., materials performed or displayed as an integral part of the
class experience, analogous to tﬁe type of performance or display
that would take place in a live classroom setting. At the same time,
the reference to “digital networks” is intended to limit the exclu-
sion to materials whose primary market is the digital network en-
vironment, not instructional materials developed and marketed for
use in the physical classroom.

The exclusion of performances or displays “given by means of a
copy or phonorecord that is not lawfully made and acquired” under
title 17 is based on a similar exclusion in the current language of
section 110(1) for the performance or display of an audiovisual
work in the classroom. Unlike the provision in section 110(1), the
exclusion here applies to the performance or display of any work.
But, as in section 110(1), the exclusion applies only where the
transmitting body or institution “knew or had reason to believe”
that the copy or phonorecord was not lawfully made and acquired.
As noted in the Register’'s Report, the purpose of the exclusion is
to reduce the likelihood that an exemption intended to cover only
the equivalent of traditional concepts of performance and display
would result in the proliferation or exploitation of unauthorized
copies.” An educator would typically purchase, license, rent, make

7Report on Copyright and Digital Distance Education at 159,
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a fair use copy, or otherwise lawfully acquire the copy to be used,
and works not yet made available in the market (whether by dis-
tribution, performance or display) would, as a practical matter, be
rendered ineligible for use under the exemption.

Eligible transmitting entities

As under the current section 110(2), the exemption, as amended,
is limited to government bodies and non-profit educational institu-
tions. However, due to the fact that, as the Register’s Report points
out, “nonprofit educational institutions” are no longer a closed and
familiar group, and the ease with which anyone can transmit edu-
cational material over the Internet, the amendment would require
non-profit educational institutions to be “accredited” in order to
provide further assurances that the institution is a bona fide edu-
cational institution. It is not otherwise intended to alter the eligi-
bility criteria. Nor is it intended to limit or affect any other provi-
sion of the Copyright Act that relates to non-profit educational in-
stitutions or to imply that non-accredited educational institutions
are necessarily not bona fide.

“Accreditation” is defined in section 1(b)(2) of the TEACH Act in
terms of the qualification of the educational institution. It is not
defined in terms of particular courses or programs. Thus, an ac-
credited nonprofit educational institution qualifies for the exemp-
tion with respect to its courses whether or not the courses are part
of a degree or certificate-granting program.

" Qualifying performances and displays; mediated instruc-
tional activities

Subparagraph (2)(A) of the amended exemption provides that the
exemption applies to a performance or display made “by, at the di-
rection of, or under the actual supervision of an instructor as an
integral part of a class session offered as a regular part of * * *
systematic mediated instructional activity.” The subparagraph in-
cludes several requirements, all of which are intended to make
clear that the transmission must be part of mediated instructional
activity. First, the performance or display must be made by, under
the direction of, or under the actual supervision of an instructor.
The performance or display may be initiated by the instructor. It
may also be initiated by a person enrolled in the class as long as
it is done either at the direction, or under the actual supervision,
of the instructor. “Actual” supervision is intended to require that
the instructor is, in fact, supervising the class activities, and that
supervision is not in name or theory only. It is not intended to re-
quire either constant, real-time supervision by the instructor or
pre-approval by the instructor for the performance or display.
Asynchronous learning, at the pace of the student, is a significant
and beneficial characteristic of digital distance education, and the
concept of control and supervision is not intended to limit the qual-
ification of such asynchronous activities for this exemption.

The performance or display must also be made as an “integral
part” of a class session, so it must be part of a class itself, rather
than ancillary to it. Further, it must faﬁ within the concept of “me-
diated instructional activities” as described in section 1(b)(2) of the
TEACH Act. This latter concept is intended to require the perform-
ance or display to be analogous to the type of performance or dis-
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play that would take place in a live classroom setting. Thus, al-
though it is possible to display an entire textbook or extensive
course-pack material through an e-book reader or similar device or
computer application, this type of use of such materials as supple-
mental reading would not be analogous to the type of display that
would take place in the classroom, and therefore would not be au-
thorized under the exemption,

The amended exemption is not intended to address other uses of
copyrighted works in the course of digital distance education, in-
cluding student use of supplemental or research materials in dig-
ital form, such as electronic course packs, e-reserves, and digital li-
brary resources. Such activities do not involve uses analogous to
the performances and displays currently addressed in section
110(2). »

The “mediated instructional activity” requirement is thus in-
tended to prevent the exemption provided by the TEACH Act from
displacing textbooks, course packs or other material in any media,
copies of phonorecords of which are typically purchased or acquired
by students for their independent use and retention (in most post-
secondary and some elementary and secondary contexts). The Com-
mittee notes that in many secondary and elementary school con-
texts, such copies of such materials are not purchased or acquired
directly by the students, but rather are provided for the students’
independent use and possession (for the duration of the course) by
the institution.

The limitation of the exemption to systematic “mediated instruc-
tional activities” in subparagraph (2)(A) of the amended exemption
operates together with the exclusion in the opening clause of sec-
tion 110(2) for works “produced or marketed primarily for perform-
ance or display as part of mediated instructional activities trans-
mitted via digital networks” to place boundaries on the exemption.
The former relates to the nature of the exempt activity; the latter
limits the relevant materials by excluding those primarily produced
or marketed for the exempt activity.

One example of the interaction of the two provisions is the appli-
cation of the exemption to textbooks. Pursuant to subparagraph
(2)(A), which limits the exemption to “mediated instructional activi-
ties,” the display of material from a textbook that would typically
be purchased by students in the local classroom environment, in
lieu of purchase by the students, would not fall within the exemp-
tion. Conversely, because textbooks typically are not primarily pro-
duced or marketed for performance or display in a manner analo-
gous to performances or display in the live classroom setting, they
would not per se be excluded from the exemption under the exclu-
sion in the opening clause. Thus, an instructor would not be pre-
cluded from using a chart or table or other short excerpt from a
textbook different from the one assigned for the course, or from em-
phasizing such an excerpt from the assigned textbook that had
been purchased by the students.

The requirement of subparagraph (2)(B), that the performance or
display must be directly related and of material assistance to the
teaching content of the transmission, is found in current law, and
has been retained in its current form. As noted in the Register’s

HeinOnline - 2004 Technology, Education, and Copyright Harmonization Act of 2002: A Legislative History 10 2004



11

Report, 8 this test of relevance and materiality connects the copy-
righted work to the curriculum, and it means that the portion per-
formed or displayed may not be performed or displayed for the
mere eritertainment of the students, or as unrelated background
material. ' :

Limitations on receipt of transmissions

Unlike current section 110(2), the TEACH Act amendment re-
moves the requirement that transmissions be received in class-
rooms or similar places devoted to instruction unless the recipient
is an officer or employee of a government body or is prevented by
disability or special circumstances from attending a classroom or
similar place of instruction. One of the great potential benefits of
digital distance education is its ability to reach beyond the physical
classroom, to provide quality educational experiences to all stu-
dents of all income levels, in cities and rural settings, in schools
and on campuses, in the workplace, at home, and at times selected
by students to meet their needs.

In its place, the Act substitutes the requirement in subparagraph
(2XC) that the transmission be made solely for, and to the extent
technologically feasible, the reception is limited to students offi-
cially enrolled in the course for which the transmissions is made
or governmental employees as part of their official duties or em-
ployment. This requirement is not intended to impose a general re-
quirement of network security. Rather, it is intended to require
only that the students or employees authorized to be recipients of
the transmission should be identified, and the transmission should
be technologically limited to such identified authorized recipients
through systems such as password access or other similar meas-
ures.

Additional safeguards to counteract new risks

The digital transmission of works to students poses greater risks
to copyright owners than transmissions through analog broadcasts.
Digital technologies make possible the creation of multiple copies,
and their rapid and widespread dissemination around the world.
Accordingly, the TEACH Act includes several safeguards not cur-
rently presentin section 110(2).

First, a transmitting body or institution seeking to invoke the ex-
emption is required to institute policies regarding copyright and to
provide information to faculty, students and relevant staff mem-
bers that accurately describe and promote compliance with copy-
right law. Further, the transmitting organization must provide no-
tice to recipients that materials used in connection with the course
may be subject to copyright protection. These requirements are in-
tended to promote an environment of compliance with the law, in-
form recipients of their responsibilities under copyright law, and
decrease the likelihood of unintentional and uninformed acts of in-
fringement, : :

Second, in the case of a digital transmission, the transmitting
body or institution is required to apply technological measures to
prevent (i) retention of the work in accessible form by recipients to
which it sends the work for longer than the class session, and (ii)

81d. at 80.
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unauthorized further dissemination of the work in accessible form
by such recipients. Measures intended to limit access to authorized
recipients of transmissions from the transmitting body or institu-
tion are not addressed in this subparagraph (2)(D). Rather, they
are the subjects of subparagraphs (2)(C).

The requirement that technological measures be applied to limit
retention for no longer than the “class session” refers back to the
requirement that the performance be made as an “integral part of
a class session.” The duration of a “class session” in asynchronous
distance education would generally be that period during which a
student is logged on to the server of the institution or govern-
mental body making the display or performance, but is likely to
vary with the needs of the student and with the design of the par-
ticular course. It does not mean the duration of a particular course
(i.e., a semester or term), but rather is intended to describe the
equivalent of an actual single face-to-face mediated class session
(although it may be asynchronous and one student may remain on-
line or retain access to the performance or display for longer than
another student as needed to complete the class session). Although
flexibility is necessary to accomplish the pedagogical goals of dis-
tance education, the Committee expects that a common sense con-
struction will be applied so that a copy or phonorecord displayed
or performed in the course of a distance education program would
not remain in the possession of the recipient in a way that could
substitute for acquisition or for uses other than use in the par-
ticular class session. Conversely, the technological protection meas-
ure in subparagraph (2)(D)(ii) refers only to retention of a copy or
phonorecord in the computer of the recipient of a transmission. The
material to be performed or displayed may, under the amendments
made by the Act to section 112 and with certain limitations set -
forth therein, remain on the server of the institution or government
body for the duration of its use in one or more courses, and may
be accessed by a student each time the student logs on to partici-
pate in the particular class session of the course in which the dis-
play or performance is made. The reference to “accessible form” rec-
ognizes that certain technological protection measures that could
be used to comply with subparagraph (d)(D)(ii) do not cause the de-
struction or prevent the making of a digital file; rather they work
by encrypting the work and limiting access to the keys and the pe-
riod in which such file may be accessed. On the other hand, an
encrypted file would still be considered to be in “accessible form”
if the body or institution provides the recipient with a key for use
beyond the class session. :

Paragraph (2)(D)(ii) provides, as a condition of eligibility for the
exemption, that a transmitting body or institution apply techno-
logical measures that reasonably prevent both retention of the
work in accessible form for longer than the class session and fur-
ther dissemination of the work.

Transient and temporary copies

Section 1(b)(2) of the TEACH Act implements the Register’s rec-
ommendation that liability not be imposed upon those who partici-
pate in digitally transmitted performances and displays autlgorized
under this subsection by reason of copies or phonorecords made
through the automatic technical process of such transmission, or
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any - distribution resulting therefrom. Certain modifications have
been made to the Register’'s recommendations to accommodate in-
stances where the recommendation was either too broad or not suf-
ficiently broad to cover the appropriate activities.

The third paragraph added to the amended exemption under sec-
tion 1(b)2) of the TEACH Act recognizes that transmitting organi-
zations should not be responsible for copies or phonorecords made
by third parties, beyond the control of the transmitting organiza-
tion. However, consistent with the Register’s concern that the ex-
emptions should not be transformed into a mechanism for obtain-
ing copies,? the paragraph also requires that such transient or tem-
porary copies stored on the system or network controlled or oper-
ated by the transmitting body or institution shall not be main-
tained on such system or network “in a manner ordinarily acces-
sible to anyone other than anticipatéd recipients” or “in a manner
ordinarily accessible to such anticipated recipients for a longer pe-
riod than is reasonably necessary to facilitate the transmissions”
for which they are made.

The liability of intermediary service providers remains governed
by section 512, but, subject to section 512(d) and section 512(e),
section 512 will not affect the legal obligations of a transmitting
body or institution when it selects material to be used in teaching
a course, and determines how it will be used and to whom it will
be transmitted as a provider of content,

The paragraph refers to “transient” and “temporary” copies con-
sistent with the terminology used in section 512, including tran-
sient copies made in the transmission path by conduits and tem-
porary copies, such as caches, made by the originating institution,
by service providers or by recipients. Organizations providing dig-
ital distance education will, in many cases, provide material from
source servers that create additional temporary or transient copies
or phonorecords of the material in storage known as “caches” in
other servers in order to facilitate the transmission. In addition,
transient or temporary copies or phonorecords may occur in the
transmission stream, or in the computer of the recipient of the
transmission. Thus, by way of example, where content is protected
by a digital rights management system, the recipient’s browser
may create a cache copy of an encrypted file on the recipient’s hard

- disk, and another copy may be created in the recipient’s random ac-
cess memory at the time the content is perceived. The third para-
graph added to the amended exemption by section 1(b)X2) of the
TEACH Act is intended to make clear that those authorized to par-
ticipate in digitally transmitted performances and displays as au-
thorized under section 110(2) are not liable for infringement as a
result of such copies created as part of the automatic technical
process of the transmission if the requirements of that language
are met. The paragraph is not intended to create any implication
that such participants would be liable for copyright infringement in
the absence of the paragraph.

Subsection (c): Ephemeral Recordings

One way in which digitally transmitted distance education will
expand America’s educational capacity and effectiveness is through

?1d. at 151.

HeinOnline -- 2004 Technology, Education, and Copyright Harmonization Act of 2002: A Legidative History 13 2004



14

the use of asynchronous education, where students can take a class
when it is convenient for them, not at a specific hour designated
by the body or institution. This benefit is likely to be particularly
valuable for working adults. Asynchronous education also has the
benefit of proceeding at the student’s own pace, and freeing the in-
structor from the obligation to be in the classroom or on call at all
hours of the day or night.

In order for asynchronous distance education to proceed, organi-
zations providing distance education transmissions must be able to
load material that will be displayed or performed on their servers,
for transmission at the request of students. The TEACH Act’s
amendment to section 112 makes that possible.

Under new subsection 112(f)(1), transmitting organizations au-
thorized to transmit performances or displays under section 110(2)
may load on their servers copies or phonorecords of the perform-
ance or display authorized to be transmitted under section 110(2)
to be used for making such transmissions. The subsection recog-
nizes that it often is necessary to make more than one ephemeral
recording in order to efficiently carry out digital transmissions, and
authorizes the making of such copies or phonorecords.

Subsection 112(f) imposes several limitations on the authorized
ephemeral recordings. First, they may be retained and used solely
by the government body or educational institution that made them.
No further copies or phonorecords may be made from them, except
for copies or phonorecords that are authorized by subsection 110(2),
such as the copies that fall within the scope of the third paragraph
added to the amended exemption under section 1(b)(2) of the
TEACH Act. The authorized ephemeral recordings must be used
solely for transmissions authorized under section 110(2).

The Register’s Report notes the sensitivity of copyright owners to
the digitization of works that have not been digitized by the copy-
right owner. As a general matter, subsection 112(f) requires the use
of works that are already in digital form. However, the Committee
recognizes that some works may not be available for use in dis-
tance education, either because no digital version of the work is
available to the institution, or because available digital versions
are subject to technological protection measures that prevent their
use for the performances and displays authorized by section 110(2).
In those circumstances where no digital version is available to the
institution or the digital version that is available is subject to tech-
nological measures that prevent its use for distance education
under the exemption, section 112(f}(2) authorizes the conversion
from an analog version, but only conversion of the portion or
amount of such works that are authorized to be performed or dis-
played under section 110(2). It should be emphasized that sub-
section- 112(f)(2) does not provide any authorization to convert print
or other analog versions of works into digital format except as per-
mitted in section 112(f)(2).

Relationship to fair use and contractual obligations

As the Register’s Report makes clear “critical to [its conclusion
and recommendations] is the continued availability of the fair use
doctrine.” 1¢ Nothing in this Act is intended to limit or otherwise

101d. at xvi.
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to alter the scope of the fair use doctrine. As the Register’s Report
explains:

Fair use is a critical part of the distance education land-
scape. Not only instructional performances and displays,
but also other educational uses of works, such as the provi-
sion of supplementary materials or student downloading of
course materials, will continue to be subject to the fair use
doctrine. Fair use could apply as well to instructional
transmissions not covered by the changes to section 110(2)
recommended above. Thus, for example, the performance
of more than a limited portion of a dramatic work in a dis-
tance education program might qualify as fair use in ap-
propriate circumstances.11 ;

The Register’s Report also recommends that the legislative his-
tory of legislation implementing its distance education require-
ments make certain points about fair use. Specifically, this legisla-
tion is enacted in recognition of the following:

a. the fair use doctrine is technologically neutral and applies
to activities in the digital environment; and

b. the lack of established guidelines for any particular type
of use does not mean that fair use is inapplicable.12

While the Register’s Report also examined and discussed a vari-
ety of licensing issues with respect to educational uses not covered
by exemptions or fair use, these issues were not included in the Re-
port’s legislative recommendations that formed the basis for the
TEACH Act. It is the view of the Committee that nothing in this
Act is intended to affect in any way the relationship between ex-
press copyright exemptions and license restrictions.

Nonapplicability to secure tests

The Committee is aware and deeply concerned about the phe-
nomenon of school officials who are entrusted with copies of secure
test forms solely for use in actual test administrations and using
those forms for a completely unauthorized purpose, namely helping
students to study the very questions they will be asked on the real
test. The Committee does not in any way intend to change current
law with respect to application of the Copyright Act or to under-
mine or lessen in any way the protection afforded to secure tests
under the Copyright Act. Specifically, this section would not au-
thorize a secure test acquired solely for use in an actual test ad-
ministration to be used for any other purpose.

Subsection (d): PTO Report

The report requested in subsection (d) requests information
about technological protection systems to protect digitized copy-
righted works and prevent infringement. The report is intended for
the information of Congress and shall not be construed to have any
effect whatsoéver on the meaning, applicability, or effect of any
pro‘iision of the Copyright Act in general or the TEACH Act in par-
ticular.

11]d. at 161-162.
121d.
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V. CosT ESTIMATE

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, May 29, 2001.
Hon. ORRIN G. HATCH, ’
Chairman, Committee on the Judiciary,
U.S. Senate, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for S. 487, the Technology, Edu-
cation, and Copyright Harmonization Act of 2001.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contacts are Ken Johnson (for fed-
eral costs) and Paige Piper/Bach (for the private-sector impact).

Sincerely,
BARRY B. ANDERSON
(For Dan L. Crippen, Director).

Enclosure.

S. 487—Technology, Education, and Copyright Harmonization Act
of 2001

S. 487 would exempt from copyright laws the digital trans-
mission of literature, music, and other material in educational set-
tings, if certain conditions are met. Copyright laws are adminis-
tered by the Copyright Office. The bill also would require the Pat-
ent and Trademark Office (PTO) to report to the Congress within
six months of enactment on the range of technologies that are
available to protect the copyrights of material that is accessible in
digital form.

Based on information from the Copyright Office and the PTO,
CBO estimates that implementing S. 487 would have a negligible
on the operating budgets of those agencies. The bill would not af-
fect direct spending or receipts; therefore, pay-as-you-go procedures
would not apply.

S. 487 contains no intergovernmental mandates as defined in the
Unfunded Mandates Reform Act (UMRA) and would impose no
costs on state, local, or tribal governments. However, the bill would
impose a private-sector mandate as defined by UMRA on copyright
owners. S. 487 would limit the right of copyright owners to collect
compensation under copyright law for use of certain secondary ma-
terials by educators in long distance classes over the Internet. The
bill would clarify existing law to exempt such materials used in
digital distance learning from copyright control. According to infor-
mation from the Copyright Office and industry sources, compensa-
tion currently received by copyright owners from the use of those
materials is minimal. CBO estimates, therefore, that the direct cost
of the mandate would fall well below the annual threshold estab-
lished by UMRA for private-sector mandates ($113 million in 2001,
adjusted annually for inflation).

The CBO staff contacts for this estimate are Ken Johnson (for
federal costs) and Paige Piper/Bach (for the private-sector impact).
This estimate was approved by Peter H. Fontaine, Deputy Assist-
ant Director for Budget Analysis. :
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VI. REGULATORY IMPACT STATEMENT

In compliance with paragraph 11(b)(1), rule XXVI of the Stand-
ing Rules of the Senate, the Committee, after due consideration,
concludes that S. 487 will not have significant regulatory impact.

VII. CHANGES IN EXISTING Law

In compliance with paragraph 12 of rule XXVI of the Standing
Rules of the Senate, changes in existing law made by S. 487, as re-
ported, are shown as follows (existing law proposed to be omitted
is enclosed in black brackets, new matter is printed in italic, and
existing law in which no change is proposed is shown in roman):

UNITED STATES CODE

TITLE 17—COPYRIGHTS

CHAPTER I—SUBJECT MATTER AND SCOPE OF
COPYRIGHT

Sec.
101. Definitions.

. %k * ® * * #

§110. Limitations on exclusive rights: Exemption of certain
performances and displays

Notwithstanding the provisions of section 106, the following are
not infringements of co’Pyright:

(1) performance * * *

[(2) performance of a nondramatic literary or musical work
otg' %isp}fay of a work, by or in the course of a transmission,

1 m——

(2) except with respect to a work produced primarily for in-
structional use or a performance or display that is given by
means of a copy that is not lawfully made and acquired under
this title, and the transmitting governmental body or nonprofit
educational institutional knew or had reason to believe was not
lawfully made and acquired, the performance of a nondramatic
literary or musical work or reasonable and limited portions of
any other work, or display of a work, by or in the course of a
transmission, reproduction of such work in transient copies or
phonorecords created as a part of the automatic technical proc-
ess of a digital transmission, and distribution of such copies of
phonorecords in the course of such transmission, to the extent
t%chnq;qgically necessary to transmit the performance or dis-
pway, y—.

(A) [the performance or display is a regular] the per-
formance or display is made by or at the direction of an in-
structor as an integral part of a class session offered as a
regular part of the systematic instructional activities of a
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governmental body or a nonprofit educational institution;
and ,

* * * * * * *

[(C) the transmission is made primarily for—

[(i) reception in classrooms or similar places nor-
mally devoted to instruction, or

L(ii) reception by persons to whom the transmission
is directed because their disabilities or other special
circumstances prevent their attendance in classrooms
or similar places normally devoted to instruction, or

“[(iii) reception by officers or employees of govern-
mental bodies as a part of their official duties or em-
ployment;]

(C) the transmission is made solely for, and, to the extent
technologically feasible, the reception of such transmission
is limited to—

(i) students officially enrolled in the course for which
the transmission is made; or

(ii) officers or employees of governmental bodies as
part of their official duties or employment; and

(D) any transient copies are retained for no longer than
reasonably necessary to complete the transmission; and

(E) the transmitting body or institution—

(i) institutes policies regarding copyright, provides
informational materials to faculty, students, and rel-
evant staff members that accurately describe, and pro-
mote compliance with, the laws of the United States re-
lating to copyright, and provides notice to students that
materials used in connection with the course may be
subject to copyright protection; and

(ii) in the case of digital transmissions, applies tech-
nological measures that reasonably prevent unauthor-
ized access to and dissemination of the work, and does
not intentionally interfere with technological measures
used by the copyright owner to protect the work.

* * * * * * *

§112. Limitations on exclusive rights: Ephemeral recordings
(a) Notwithstanding * * *

* ok * * * * *
(e) STATUTORY LICENSE.—(1) A transmitting * * *
*® * * * * * &

(10) Nothing in this subsection annuls, limits, impairs, or other-
wise affects in any way the existence or value of any of the exclu-
sive rights of the copyright owners in a sound recording, except as
otherwise provided in this subsection, or in a musical work, includ-
ing the exclusive rights to reproduce and distribute a sound record-
ing or musical work, including by means of a digital phonorecord
delivery, under sections 106(1), 106(3), and 115, and the right to
perform publicly a sound recording or musical work, including by
rrbeatns of a digital audio transmission, under sections 106(4) and
106(6).
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() Notwithstanding the provisions of section 106, and without
limiting the application of subsection (b), it is not an infringement
of copyright for a governmental body or other nonprofit educational
institution entitled to transmit a performance or display of a work
that is in digital form under section 110(2) to make copies or
phonorecords embodying the performance or display to be used for
making transmissions authorized under section 110(2), if—

(1) such copies or phonorecords are retained and used solely
by the body or institution that made them, and no further cop-
ies or phonorecords are reproduced from them, except as author-
ized under section 110(2);

(2) such copies or phonorecords are used solely for: trans-
missions authorized under section 110(2); and

(3) the body or institution does not intentionally interfere
with technological measures used by the copyright owner to pro-
tect the work.

{(©]1 (g) The transmission program embodied in a copy or phono-
record made under this section is not subject to protection as a de-
rivative work under this title except with the express consent of
the owners of copyright in the preexisting works employed in the
program.

® * * * * * *

§ 802. Membership and proceedings of copyright arbitration
royalty panels

(a) COMPOSITION OF COPYRIGHT ARBITRATION ROYALTY PANELS.—
A copyright arbitration royalty panel shall consist of 3 arbitrators
selected by the Librarian of Congress pursuant to subsection (b).

* * * * * * *

(c) ARBITRATION PROCEEDINGS.—Copyright arbitration royalty
panels shall conduct arbitration proceedings, subject to subchapter
II of chapter 5 of title 5, for the purpose of making their determina-
tions in carrying out the purposes set forth in section 801. The ar-
bitration: panels shall act on the basis of a fully documented writ-
ten record, prior decisions of the Copyright Royalty tribunal, prior
copyright arbitration panel determinations, and rulings by the Li-
brarian of Congress under section 801(c). Any copyright owner who
claims to be entitled to royalties under section 111, 112, 114, 116,
or 119, any transmitting organization entitled to a statutory license
under [section 112(f)} section 112(g), any person entitled to a stat-
utory license under section 114(d), any person entitled to a compul-
sory license under section 115, or any interested copyright party
who claims to be entitled to royalties under section 1006, may sub-
mit relevant information and proposals to the arbitration panels in
proceedings applicable to such copyright owner or interested copy-
right party, and any other person participating in arbitration pro-
ceedings may submit such relevant information and proposals to
the arbitration panel conducting the proceedings. In ratemaking
proceedings, the parties to the proceedings shall bear the entire
cost thereof in such manner and proportion as the arbitration pan-
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els shall direct. In distribution proceedings, the parties shall bear
the cost in direct proportion to their share of the distribution.

* * * * * * *

O
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107t CON(GRESS
13T SESSION S. 48 7

IN THE HOUSE OI' REPRESENTATIVES

JuNE §, 2001
Referred to the Commitiee on the Judiciary

AN ACT

To amend chapter 1 of title 17, United States Code, relating
to the exemption of cortain performances or displays
for educational uses from copyright infringement provi-
sions, to provide that the making of copies or
phonorecords: of such performances or displays is not
an infringement under certain circumstances, and for
other purposes.

1 Be it enacted by the Senate and House of Representa-
tives of the United States of America itn Congress assembled,
SECTION 1. EDUCATIONAL USE COPYRIGHT EXEMPTION.

(a) S1orT TITLE.—This Act may be cited as the

“Technology, Education, and Copyright Harmonization

Act of 20017,

[ T S G FOR Y
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9

1 {b) KXEMPTION OF CERTAIN PERFORMANCES AND
2 DispLAYS FOR EDUCATIONAL USES.—Section 110 of title
3 17, United States Codve' is amended—

4 (1) by striking paragraph (2) and ins_ert-ing the
5 following:

6 “(2) except with respect to a work produced or
7 marketed primarily for performance or display as
8 part of mediated instructional activities transmitted
9 via digital networks, or a porformance or display
10 that is given hy means of a eopy or phonoreeord that
11 is not lawfully made and aequired under this title,
12 and the transmitting government, body or aceredited
13 nonprofit educational institution knew or had reason
14 to helieve was not lawfully made and acquired, the
15 performance of a nondramatic literary or musical
16 work or reasonable and limited portions of any other
17 work, or display of a work in an zuhount comparable
18 to that which is typically displayed in the course of
19 "a live classroom session, by or in the course of a
20 transmission, if—
21 “(A) the performance or display is made
22 by, at the direction of, or under the actual su-
23 pervision of an instructor as an integral part of
24 ’ a class session offered as a regular part of the
25 systematic mediated instructional activities of a

8 487 RFH
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3

1 governmental body or an accredited nonprofit
2 educational institution;

3 “(B) the performance or display is directly
4 related and of material assistance to the teach-
5 ing content of the transmission;

6 “(C) the transmission is made solely for,
7 and, to the extent technologically feasible, the
8 reception of such transmission is limited to—
9 “@) students officially enrolled in the
10 course for which the transmission is made;
11 or

12 “(ii) officers or employees of govern-
13 mental bodies as a part of their official du-
14 ties or employment; and

15 “(D)  the  transmitting  body  or
16 institution—

17 “(1) institutes policies regarding copy-
18 right, provides informational materials to
19 faciﬂty, students, and relevant staff mem-
20 bers that accurately describe, and promote
21 compliance. with, the laws of the United
22 States relating to copyright, and provides
23 notice to students that materials used in
24 connection with the course may be subject
25 - to copyright protection; and

$ 487 RFil
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4

1 . ¥(iiy in  the case of  digital
2 transmissions—

3 “(I) applies technological meas-
4 ures that reasonably prevent—

5 ‘“(aa) retention of the work
6 in accessible form hy recipients of
7 the transmission from the trans-
8 mitting body or institution for
9 longer than the class session; dnd
10 “(bb) unauthorized further
11 disscmination of the work in ac-
12 cessible form by such. vecipients
13 ' to others; and

14 “(TT) does not engage in conduct
15 that could reascnably be expected to
16 interfere with technological measures
17 used by copyright owners to prevent
18 : such. retention or unauthorized further
19 dissemination;”’; and
20 (2) by adding at the end the following:
21 “In paragraph (2), the term ‘mediated instiuc-
22 tional activities’ with respect to the performance or
23 display of a work by digital transmission under this
24 section refers to activities that use such work as an
25 integral part of the class experience, controlled by or

S 487 RFH
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5
1 under the actual supervision of the instructor and
2 analogous to the type of performance or display that
3 would ‘take place in a live classroom setting. The
4 term does not refer to activities that use, in 1 or
5 more class sessions of a single course, such works as
6 textbooks, eourse packs, or other material in any
7 media, copies or phonorecords of which are typically
8 purchased or acqnired by the students in higher edn-
9 cation for their independent use and retention or are
10 typieally purchased or aequired for clementary and
11 sccondary students for their possession and inde-
12 pendent use,
13 “For purposes of paragraph (2),
14 acereditation—
15 “(A) with respect to an institution pro-
16 viding post-secondary education, shall be as de-‘
17 termined by a regional or national acerediting
18 - agency recogmized by the Council on Higher
19 Education Accreditation or the United States
20 Department of Education; and
21 “(B) with respect to an iustitution pro-
22 viding elementary or secondary education, shall
23 be as recognized by the applicable state certifi-
24 cation or licensiug procedures.

$ 487 RFH

HeinOnline -- 2004 Technology, Education, and Copyright Harmonization Act of 2002: A Legidative History 26 2004



27

6
1 “Kor purposes of paragraph (2), no govern-
2 mental body or aceredited nonprofit educational in-
3 stitution shall be liable for infringement by reason of
4 the transient or temporary storage of material car-
5 ried out through the automatic technical process of
6 a digital transmission of the performance or display
7 of that material as anthorized under paragraph (2).
8 No such material stored on the system or network
9 controlled or operated by the transmitting body or
10 institution under this paragraph shall be maintained
11 on sueh system or network in a manner ordinarily
12 aceessible to anyone other than anticipated recipi-
13 ents. No such copy shall be maintained on the sys-
14 tem or network in a manner ordinarly accessible to
15 such antieipated recipients for a longer peviod than
16 is reasonably necessary to facilitate the trans-
17 missions for which it was made.”".
18 () EPIEMERAL RECORDINGS.—
19 (1) IN GENERAL—Section 112 of title 17,
20 United States Code, is amended—
21 (A) by redesignating subsection (f) as sub-
22 section (g); and
23 (B) by inserting after subsection. (e) the fol-
24 lowing:
§ 487 RFH
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7

—

“(f)(1) Notwithstanding the provisions of section
106, and without limiting the application of subsection
(b), it is not an infringement of copyright for a govern-
mental body or other nonprofit edneational institution en-
titled under section 110(2) to transmit a performance or
display to make copies or phonorecords of a work that is
in digital form and, solely to the extent permitted in para-
graph (2), of a work that is in analog form, embodying

the performance or display to be used for making trans-

(- R R - “HEN R~ N TR “C FCR 1

—_—

_missions anthorized under scetion 110(2), if—

—
—

“0A) such copics or phonorceords are retained

_.‘
N

and used solely hy the body or institution that made

—
)

them, and no further copies or phonorecords are re-

S

produced from them, except as authorized under sec-

—
W

tion 110(2); and

—
[=)Y

“(B) such copies or phonorecords are used sole-

e
~)

ly  for transmissions authorizedl under section

—
oo

110(2).

fLe]

(2) This subsection does not authorize the conver-

N
o

sion of print or other analog versions of works into digital

N
—_—

formats, except that such conversion is permitted herve-

[N
[ o8

under, only with respect to the amount of such works au-

[0
w

thorized to be performed or displayed under section

N
ES

110(2), ift—

S 487 RFH
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8

1 “(A) no digital version of the work is available
2 to the institution; or

3 “(B) the digital version of the work that is
4 available to the institution is subject to technological
5 protection measures that prevent its use for seetion
6 110(2).7. '

7 (2) TECHNICAL AND CONFORMING: AMEXND- .
8 MENT.—Section 802(c) of title 17, United States
9 Code, is amended - in the third sentenee by striking
10 “seetion T12(f)”7 and inserting “section 112(g)”.

11 () PATENT AND TRADEMARK OFFICE REPORT.—

12 (1) TN ¢ENERAL.—Not later than 180 days
13 after the date of enactment of this Act and after a
14 peviod for public comment, the Undersecretary of
15 Commerce for Intellectual Property, after consulta-
16 tion with the Register of Copyrights, shall submit to
17 the Committees on the Judiciary of the Senate and
18 the House of Representatives a report describing
19 technological protection systems that have been im-
20 plemented, are available for implementation, or are
21 proposed to be developed to protect digitized copy-
22 righted works and prevent infringement, incuding
23 upgradeable and self-repairing systems, and systems
24 that have been developed, are being developed, or are
25 proposed to be developed in private voluntary indus-

S 487 RFH
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9

1 try-led entities through an open broad bhased con-
2 sensus process. The report submitted to the Com-
3 mittees shall not include any recommendations, com-
4 parvisons, or eomparative‘assessments of any com-
5 mercially available products that may be mentioned
6 in the report.

7 (2) LivaTaTIONS.—The report under this
8 subsection—

9 {A) is intended solely to prowvide informa-
10 tion to Congress; and
11 (B) shall not be constirued to affeet in any
12 ’way, either directly or by implication, any provi-
13 sion of title 17, United States Code, including
14 the requirements of clause (ii) of seetion
15 110(2)(D) of that title (as added by this Act),
16 or the interpretation or application of such pro-
17 visions, including evaluation of the compliance
18 with that cdause by any governmental body or
19 nonprofit educational institution,

Passed the Senate June 7, 2001.
Attest: GARY SISCO,
' Secretary.
S 487 RFU
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Chairman SENSENBRENNER. The Chair recognizes the gentleman
from North Carolina to strike the last word.

Mr. CoBLE., Mr. Chairman, the Copyright Act contains provisions
outlining permissible uses of copyrighted material for educational
purposes, such as fair use and other educational exemptions from
copyright infringement. These provisions were written more than
two decades ago, however, prior to the advent of digital tech-
nologies. Accordingly, the purpose of S. 487 is to update the Copy-
right Act by appropriately striking a balance between the rights of
copyright owners and the ability of users to access copyrighted ma-
terial via the Internet and other media for educational purposes.

Mr. Chairman and colleagues, this bill is popularly known as the
Distance Education or the Teach Act. The legislation makes three
basic changes to current law, ‘

First, the bill eliminates the current eligibility requirements for
distance learning exemption that the instruction occur in a physical
classroom or that special circumstances prevent the attendance of
students in the classroom.

Second, the bill clarifies that the distance learning exemption
covers the transient or temporary copies that may occur through
the automatic technical process of transmitting material over the
Internet. :

Third, and finally, S. 487 amends the Copyright Act to allow edu-
cators to show reasonable and limited portions of dramatic literary
and musical works, audiovisual works, and sound recordings, in ad-
dition to the complete versions of non-dramatic literary and musi-
cal works which are currently exempted.

Mr. Chairman, S. 487 is a product of bipartisan negotiation and
in my opinion will greatly assist the education community without
compromising the rights of copyright holders. I urge its adoption
and yield back the balance of my time.

Chairman SENSENBRENNER. The gentleman from Michigan, Mr.
Conyers, moves to strike the last word.

Mr. CoNYERS. Thank you. On this side, we completely agree with
the gentleman from North Carolina, Mr. Coble, and I have a state-
ment I'd like to enter into the record.

Chairman SENSENBRENNER. Without objection, all Members may
enter opening statements in the record at this point.

[The prepared statement of Mr. Conyers follows:]

PREPARED STATEMENT OF THE HONORABLE JOHN CONYERS, JR., A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN

There are many divides when it comes to who should have access to copyrighted
content and how, but we all can agree that teachers and students should gave ac-
cess to books, music, and other works that are used to enhance the learning process
and spur academic debate. This is important because more and more people are
using.computer for educational reasons, from doing research to communicating with
teachers. overthe Internet......

Unfortunately, the distance learning exemption of the Copyright Act, which is de-
signed to let teachers distribute copyrighted content to students without paying roy-
alties, has not kept up with the times. The law does not let educators use copy-
righted content in online classrooms, where teachers and students meet on a virtual
campus-instead of an-actual-one.

Fortunately, the content owners and educators were able to arrive at this com-
promise legislation to update the exemption. S. 487 makes several important
changes to current law. First, it eliminates the requirement for the distance learn-
ing exemption that the instruction occur in a physical classroom. This is important
because, in today’s learning environment, many students attend class in cyberspace.
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Second, to make sure no one takes advantage of the exemption and distributes
the content to make money, schools claiming the exemption must not only institute
po{}cies regarding the use copyrighted content but also ensure they are not used ille-
gally.

Third, to protect those whose livelihood depends on royalties from distance learn-
ing materials themselves, the bill excludes from the exemption any works produced
or marketed for that purpose.

Finally, the bill tells the PTO to report to Congress on the availability and devel-
opment of technological measures to protect copyrighted content from infringement.
This report will tell us what technologies are available to facilitate distance learning
while deterring infringement.

This legislation is an important step in modernizing our educational systems and
is a remarkable signal of how creators and users:of intellectual property can work
together to resolve their differences.

I urge my colleagues to vote “Yes” on this legislation.

[The prepared statement of Mr. Berman follows:]

PREPARED STATEMENT OF THE HONORABLE HOWARD L. BERMAN, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF CALIFORNIA

Mr. Chairman,

Thank you for calling this markup on S. 487, the “Technology, Education and
Copyright Harmonization Act.” I think it is important that we enact this legislation
before the 107th Congress adjourns, and 1 commend you for moving forward today.

This bill represents an excellent compromise reached after much deliberation in
the Senate. It is my understanding the compromise is so delicate that any amend-
ments could end up scuttling the entire bill. Therefore, I encourage my fellow Com-
mittee members to resist the urge to offer even well-meaning amendments. For my
own part, I will resist the urge to offer an amendment even though there is a strong
argument to be made that the TEACH Act should be coupled with legislation ad-
dressing state sovereign immunity for copyright infringement,

This bill represents a significant revision of copyright law. Under certain cir-
cumstances, it would exempt a variety of entities from copyright infringement liabil- -
ity if they digitize and place online the copyrighted works of others.

This significant, additional restriction on copyrights is justified by the critical im-
portance and unbounded promise of distance education. With distance education, we
can help level the playing field by bringing the tools of success to those students
who have the least access to resources.

Widespread use of distance education does bring with it many concerns about
down-stream distribution of copyrighted materials, and it is important to continue
to incentivize development of new education products. For these reasons, the bill in-
cludes requirements for the distance educators to use technology to protect copy-
righted materials.

Legislation works best when the interested parties can find a workable com-
promise. I appreciate that this bill is the result of much blood, sweat and tears, and
I fully support the compromise. I urge my colleagues to move this bill without
amendment.

I yield back the balance of my time.

[The prepared statement of Mr. Issa follows:]

PREPARED STATEMENT OF THE HONORABLE DARRELL E. ISSA, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA

I 'am a very strong proponent of Distance Education. I believe this type of learning
wlilll ;:ontinue to grow as new technology becomes available and more affordable to
all of us.

Last year, Representative Boucher and I worked together to craft H.R. 2000,
which is the exact text of this Senate Bill 487, but with an added exception for pub-
lic libraries. ‘

While I would like to see public libraries become more involved in distance edu-
cation, especially those serving rural areas, I realize this bill has passed the Senate
and is on the fast track for passage by the full House. I have received some assur-
ances that public libraries will have protection under S. 487. I will not offer an
amendment today, but I will make certain that if public libraries are left out of dis-
tance education, I will do all I can to remedy the situation in the future.
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Chairman SENSENBRENNER. Are there amendments? If there are
not amendments, in the absence of a reporting quorum the pre-
vious question is ordered.

[Intervening business.]

The Committee now returns to the pending unfinished business
upon which the previous question was ordered on Senate 487. The
Chair notes the presence of a reporting quorum. Those in favor of
reporting the bill favorably will say aye. Opposed, no?

The ayes appear to have it. The ayes have it and the motion to
report favorably is agreed to. Without objection, the Chairman is
authorized to move to go to conference pursuant to House rules.
Without objection, the staff is directed to make any technical and
conforming changes, and all Members will be given 2 days, as pro-
vided by the House rules, in which to submit additional dissenting,
supplemental, or minority views.

O
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TECHNOLOGY, EDUCATION, AND COPYRIGHT
HARMONIZATION ACT OF 2001

SEPTEMBER 25, 2002.—Committed to the Committee of the Whole House on the
State of the Union and ordered to be printed

Mr. SENSENBRENNER, from the Committee on the Judiciary,
submitted the following

REPORT

[To accompany S. 4871

[Including cost estimate of the Congressional Budget Officel

The Committee on the Judiciary, to whom was referred the bill
(S. 487) to amend chapter 1 of title 17, United States Code, relating
to the exemption of certain performances or displays for edu-
cational uses from copyright infringement provisions, to provide
that the making of copies or phonorecords of such performances or
displays is not an infringement under certain circumstances, and
for other purposes, having considered the same, reports favorably
thereon without amendment and recommends that the bill do pass.
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PURPOSE AND SUMMARY

S. 487, the “Technology, Education And Copyright Harmoni-
zation Act of 2001,” or the “TEACH Act,” updates the distance edu-
cation provisions of the Copyright Act for the 21st Century. The act
allows students and teachers to benefit from deployment in edu-
cation of advanced digital transmission technologies like the Inter-
net, while introducing safeguards to limit the additional risks to
copyright owners that are inherent in exploiting works in a digital
format. This legislation has been crafted in a process that has en-
sured broad consensus of affected parties.

Education is the means by which we develop our nation’s human
resources. In this information age, marked by both cooperation and
competition on a global scale, the ability of the United States to
meet its domestic and international challenges and responsibilities
is directly dependent on its educational capacity. That capacity in
turn will be determined by the quality of our educational programs
and their reach to all sectors of the public. For our nation to main-
tain its competitive edge, it will need to extend education beyond
children and young adults to lifelong learning for working adults,
and to reach all students of all income levels, in cities and rural
settings, in schools and on campuses, in the workplace, at home,
and at times selected by students to meet their needs.

Digital distance education helps make this possible, whether in
the traditional sense, when instructor and student are separated in
place and perhaps time, or in new hybrids of traditional classroom
education combined with online components. Increasingly, college
students can submit class assignments by email and participate in
discussions that connect students in a classroom with students be-
yond the classroom. Similarly, K-12 students can learn about the
customs and cultures of other countries through real-time audio-
visual conversations with pen pals from those countries; they can
learn science in new ways by having scientific demonstrations and
actual experiments conducted at distant locations brought to them
in real time via the Internet. The National Science Foundation, the
National Academy of Sciences, and other scientific societies and
educational organizations are working hard to improve our nation’s
science and mathematics education; other groups are developing
new ways to bring humanities and the arts to students and the
broader public. Many of these new educational efforts draw on ad-
vances in information technology and digital networks.

The TEACH Act amends sections 110(2) and 112 of the Copy-
right Act to facilitate the growth and development of digital dis-
tance education. The act expands the exempted copyright rights,
the types of transmissions, and the categories of works that the ex-
emption covers beyond those that are covered by the existing ex-
emption for performances and displays of certain copyrighted works
in the course of instructional transmissions. Thus, for example, it
allows transmissions to locations other than a physical classroom,
and allows for performances of reasonable and limited portions of
audiovisual works, sound recordings, and other works within the
scope of the exemption. At the same time, it maintains and clarifies
the concept of “mediated instructional activities” to which the ex-
emption applies, and includes safeguards such as obligations to im-
plement technological protection measures and limitations on the
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amounts of certain types of works that may be performed or dis-
played. The act also amends section 112 of the Copyright Act to
permit storage of copyrighted material on servers in order to per-
mit the performances and displays authorized by section 110(2) to
be made asynchronously in distance education courses.

BACKGROUND AND NEED FOR THE LEGISLATION

Section 110(2) of the Copyright Act was enacted in 19761 on the
basis of a policy determination that certain performances and dis-
plays of copyrighted works in connection with systematic instruc-
tion using then-known forms of distance education should be per-
mitted without a need to obtain a license or rely on fair use. The
‘technological characteristics of digital transmissions have rendered
the language of section 110(2) inapplicable to the most advanced
delivery methods for instruction. Without an amendment to accom-
modate these new technologies, the policy behind the 1976 act
would be increasingly diminished. - ,

At the same time, two factors recommend some recalibrating of
the policy balance struck .in 1976. The characteristics of digital
transmission technologies present new educational opportunities,
such as the ability to provide a media-rich, interactive educational
experience to students unable to attend classes at the physical loca-
tion of the institution. On the other hand, the ability of digital
transmission technologies to disseminate rapidly and without con-
trol virtually infinite numbers of high quality copies, create new
risks for the owners of copyrighted works used in distance edu-
cation.

In the 5 years leading up to the passage of the Digital Millen-
nium Copyright Act (DMCA) in 1998,2 the application of copyright
law to distance education using digital technologies was the subject
of public debate and attention in the United States. Extensive dis-
cussions concerning the issue were conducted during Congress’ con-
sideration of the DMCA, but no conclusion was reached. Therefore,
in section 403 of the DMCA, Congress directed the Copyright Office
to consult with representatives of copyright owners, non-profit edu-
cational institutions, and non-profit libraries and archives, and
thereafter to submit to Congress “recommendations on how to pro-
mote distance education through digital technologies, including
interactive digital networks, while maintaining an appropriate bal-
ance between the rights of copyright owners and the neegs of users
of coPyrighted works.” 3 The recommendations were to include any
legislation the Register of Copyrights considered appropriate to
achieve that objective. The Copyright Office was specifically ‘di-
rected to consider the following issues: the need for a new exemp-
tion, the categories of works to be included in any exemption, the
appropriate quantitative limitations on the portions of works that
may be used under any exemption, which parties should be eligible
for any exemption, which parties should be eligible recipients -of
distance education material under any exemption, the extent to
which technological protection measures should be mandated as a
condition of eligibility for any exemption, the extent to which the

LPub. L. No. 94-553, 90 Stat. 2549 (1976).
:}’;b. L. No. 105-304, 112 Stat. 2877 (1998).
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availability of licenses should be considered in assessing the eligi-
bility for any exemption, and other issues the Office considered ap-
propriate.

The Copyright Office conducted an extensive and intensive proc-
ess of identifying stakeholders, holding public hearings, soliciting
comments, conducting research, and consulting with experts in var-
ious fields. On June 24, 1999, the Register of Copyrights formally
presented the findings and recommendations of the Copyright Of-
fice to the Subcommittee on Courts and Intellectual Property.
Among other things, the Copyright Office recommended the fol-
lowing changes: elimination of the requirement of a physical class-
room, clarification that the term “transmission” covers digital
transmissions, expanding the rights covered by the exemption to
include those needed to accomplish network transmissions, expand-
ing the categories of works exempted from the performance rights
beyond the current coverage of non-dramatic literary and musical
works, and creating new safeguards to counteract the risks im-
posed by digital transmissions.5

On March 7, 2001, Senator Hatch, joined by Senator Leahy, in-
troduced S. 487, the “Technology, Education and Copyright Harmo-
nization Act of 2001,” or the “TEACH Act,”¢ to implement many
of the Copyright Office recommendations. On March 17, 2001, the
Senate Judiciary Committee met in executive session to consider S.
487. An amendment in the nature of a substitute was offered by
the Chairman Hatch, together with the Ranking Member Leahy,
which had been developed to implement the purposes of the
TEACH Act, following extensive discussions with the education and
copyright owner communities, and with further assistance from the
Copyright Office. The substitute amendment was adopted by unan-
imous consent and the bill, as amended, was then ordered to be fa-
vorably reported to the full Senate by unanimous consent. On June
7, 2001, S. 487, as amended, passed the Senate by unanimous con-
sent.

HEARINGS

The Committee’s Subcommittee on Courts, the Internet, and In-
tellectual Property held a hearing on S. 487 on June 27, 2001. Tes-
timony was received from the Honorable Marybeth Peters, Register
of Copyrights, Copyright Office of the United States, Library of
Congress; Allan Robert Adler, Vice President, Legal & Government
Affairs, Association of American Publishers, Inc.; and John C.
Vaughn, Executive Vice President, Association of American Univer-
sities.

.

CoMMITTEE CONSIDERATION

On July 11, 2001, the Subcommittee on Courts, the Internet, and
Intellectual Property met in open session and ordered favorably re-
ported the bill S. 487, by voice vote, a quorum being present. On
July 17, 2002, the Committee met in open session and ordered fa-

4 Register of Copyrights, Report on Copyright and Digital Distance Education (1999).
51d

GS.'487, 107th Cong., 15t Sess. (2001). See 2000 CoNG. REC. S 2008-2009 (daily ed. Mar. 7,
2001).
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vorably reported the bill S. 487, by voice vote, a quorum being
present.

VOTE OF THE COMMITTEE

There were no recorded votes on S. 487.

CoMMITTEE OVERSIGHT FINDINGS

In compliance with clause 3(¢)(1) of rule XIII of the Rules of the
House of Representatives, the Committee reports that the findings
and recommendations of the Committee, based on oversight activi-
ties under clause 2(b)(1) of rule X of the Rules of the House of Rep-
resentatives, are incorporated in the descriptive portions of this re-
port.

PERFORMANCE GOALS AND OBJECTIVES

S. 487 ‘does not authorize funding. Therefore, clause 3{(c) of rule
XIII of the Rules of the House of Representatives is inapplicable.

NEW BUDGET AUTHORITY AND TAX EXPENDITURES

Clause 3(c)(2) of House rule XIII is inapplicable because this leg-
islation does not provide new budgetary authority or increased tax
expenditures.

CONGRESSIONAL BUDGET OFFICE COST ESTIMATE

In compliance with clause 3(c)(3) of rule XIII of the Rules of the
House of Representatives, the Committee sets forth, with respect to
S. 487, the following estimate and comparison prepared by the Di-
rector of the Congressional Budget Office under section 402 of the
Congressional Budget Act of 1974:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, July 26, 2002,
Hon. F. JAMES SENSENBRENNER, Jr., Chairman,
Committee on the Judiciary,
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for S. 487, the Technology, Edu-
cation, and Copyright Harmonization Act of 2001.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contacts are Ken Johnson (for Fed-
o can be reached at 226-2860, and Paige Piper/Bach
or impact), who can be reached at 226-2940.

Sincerely,
DAN L. CRIPPEN, Director.
Enclosure
cc: Honorable John Conyers, Jr.
Ranking Member :
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S. 487—Technology, Education, and Copyright Harmonization Act
of 2001.

S. 487 would modify the exemption under copyright law for
schools and governments that display and copy literature, music,
and other material for educational purposes. Copyright laws are
administered by the Copyright Office. The act also would require
the Patent and Trademark Office (PTO) to report to the Congress
within 6 months of enactment on the range of technologies that are
available to protect copyrighted material that is available in digital
form.

Based on information from the Copyright Office and the PTO,
CBO estimates that implementing S. 487 would have a negligible
impact on the operating budgets of those agencies. The act would
not affect direct spending or receipts; therefore, pay-as-you-go pro-
cedures would not apply. ~

S. 487 contains no intergovernmental mandates as defined in the
Unfunded Mandates Reform Act (UMRA) and would impose no
costs on State, local, or tribal governments.

S. 487 would impose a private-sector mandate, as defined by
UMRA. CBO estimates that the direct cost of the mandates would
fall well below the annual threshold established by UMRA for pri-
vate-sector mandates ($115 million in 2002, adjusted annually for
inflation).

S. 487 would impose a private-sector mandate as defined by
UMRA on copyright owners. The act would limit the right of copy-
right owners to collect compensation under copyright law for use of
certain secondary materials by educators in classes offered over the
Internet. It would clarify existing law to exempt the digital trans-
mission of such materials used in distance learning from copyright
control. According to information from the U.S. Copyright Office
and industry sources, compensation currently received by copyright
owners from the use of those materials is minimal., CBO estimates,
therefore, that the direct cost of the mandate, measured as net in-
come forgone, would fall well below the annual threshold estab-
lished by UMRA for private-sector mandates ($115 million in 2002,
adjusted annually for inflation). .

On May 29, 2001, CBO transmitted a cost estimate for S. 487 as
ordered reported by the Senate Committee on the Judiciary on May
17, 2001. The two versions of the act are nearly identical, and the
estimated costs are the same. Both versions of the bill contain the
same private-sector mandate. .

‘The CBO staff contacts for this estimate are Ken Johnson (for
Federal costs), who can be reached at 226-2860, and Paige Piper/
Bach (for the private-sector impact), who can be reached at 226—
2940. This estimate was approved by Peter H. Fontaine, Deputy
Assistant Director for Budget Analysis.

CONSTITUTIONAL AUTHORITY STATEMENT

Pursuant to clause 3(d)(1) of the rule XIII of the Rules of the
House of Representatives, the Committee finds the authority for
this legislation in article I, section 8 of the Constitution.
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SECTION-BY-SECTION ANALYSIS AND DISCUSSION
SEC. 1. EDUCATION USE COPYRIGHT EXEMPTION.

Subsection (a): Short Title

This section provides that this act may be cited as the “Tech-
nology, Education and Copyright Harmonization Act of 2001.”

Subsection (b): Exemption of Certain Performances and Displays for
Educational Uses

Summary .

Section 1(b) of the TEACH Act amends section 110(2) of the
Copyright Act to encompass performances and displays of copy-
righted works in digital distance education under appropriate cir-
cumstances. The section expands the scope of works to which the
amended section 110(2) exemption applies to include performances
of reasonable and limited portions of works other than nondramatic
literary and musical works (which are currently covered by the ex-
emption), while also limiting the amount of any work that may be
displayed under the exemption to what is typically displayed in the
course of a live classroom session. At the same time, section 1(b)
removes the concept of the physical classroom, while maintaining
and clarifying the requirement of mediated instructional activity
and limiting the availability of the exemption to mediated instruc-
tional activities of governmental bodies and “accredited” non-profit
educational institutions. This section of the act also limits the
amended exemption to exclude performances and displays given by
means of a copy or phonorecord that is not lawfully made and ac-
quired, which the transmitting body or institution knew or had rea-
son to believe was not lawfully made and acquired. In addition, sec-
tion 1(b) requires the transmitting institution to apply certain tech-
nological protection measures to protect against retention of the
work and further downstream dissemination. The section also clari-
fies that participants in authorized digital distance education
transmissions will not be liable for any infringement by reason of
transient or temporary reproductions that may occur through the
automatic technical process of a digital transmission for the pur-
pose of a performance or display permitted under the section. Obvi-
ously, with respect to such reproductions, the distribution right
would not be infringed. Throughout the act, the term “trans-
mission” is intended to include transmissions by digital, as well as
analeg means.

Works Subject to the Exemption and Applicable Portions

The TEACH Act expands the scope of the section 110(2) exemp-
tion to apply to performances and displays of all categories of copy-
righted works, subject to specific exclusions for works “produced or
marketed primarily for performance or display as part of mediated
instructional activities transmitted via digital networks” and per-
formance or displays “given by means of a copy or phonorecord that
is not lawfully made and acquired,” which the transmitting body or
institution “knew or had reason to believe was not lawfully made
and acquired.”

Unlike the current section 110(2), which applies only to public
performances of non-dramatic literary or musical works, the
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amendment would apply to public performances of any type of
work, subject to certain exclusions set forth in section 110(2), as
amended. The performance of works other than non-dramatic lit-
erary or musical works is limited, however, to “reasonable and lim--
ited portions” of less than the entire work. What constitutes a “rea-
sonable and limited” portion should take into account both the na-
ture of the market for that type of work and the pedagogical pur-
poses of the performance.

In addition, because “display” of certain types of works, such as
literary works using an “e-book” reader, could substitute for tradi-
tional purchases of the work (e.g., a text book), the display exemp-
tion is limited to “an amount comparable to that which is typically
displayed in the course of a live classroom setting.” This limitation
is a further implementation of the “mediated instructional activity”
concept described below, and recognizes that a “display” may have
a different meaning and impact in the digital environment than in
the analog environment to which section 110(2) has previously ap-
plied. The “limited portion” formulation used in conjunction with
the performance right exemption is not used in connection with the
display right exemption, because, for certain works, display of the
entire work could be appropriate and consistent with displays typi-
cally made in a live classroom setting (e.g., short poems or essays,
or images of pictorial, graphic, or sculptural works, etc.).

The exclusion for works “produced or marketed primarily for per-
formance or display as part of mediated instructional activities
transmitted via digital networks” is intended to prevent the exemp-
tion from undermining the primary market for (and, therefore, im-
pairing the incentive to create, modify or distribute) those mate-
rials whose primary market would otherwise fall within the scope
of the exemption. The concept of “performance or display as part
of mediated instructional activities” is discussed in greater detail
below, in connection with the scope of the exemption. It is intended
to have the same meaning and application here, so that works pro-
duced or marketed primarily for activities covered by the exemp-
tion would be excluded from the exemption. The exclusion is not in-
tended to apply generally to all educational materials or to all ma-
terials having educational value. The exclusion is limited to mate-
rials whose primary market is “mediated instructional activities,”
i.e., materials performed or displayed as an integral part of the
class experience, analogous to the type of performance or display
that would take place in a live classroom setting. At the same time,
the reference to “digital networks” is intended to limit the exclu-
sion to materials whose primary market is the digital network en-
vironment, not instructional materials developed and marketed for
use in the physical classroom.

The exclusion of performances or displays “given by means of a
copy or phonorecord that is not lawfully made and acquired” under
title 17 1s based on a similar exclusion in the current lan age of
section 110(1) for the performance or display of an audiovisual
work in the classroom. Unlike the provision in section 110(1), the
exclusion here applies to the performance or display of any work.
But, as in section 110(1), the exclusion applies only where the
transmitting body or institution “knew or ﬁad reason to believe”
that the copy or phonorecord was not lawfully made and acquired.
As noted in the Register’s Report, the purpose of the exclusion is
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to reduce the likelihood that an exemption intended to cover only
the equivalent of traditional concepts of performance and display
would result in the proliferation or exploitation of unauthorized
copies.”An educator would typically purchase, license, rent, make a
fair-use copy, or otherwise lawfully acquire the copy to be used,
and works not yet made available in the market (whether by dis-
tribution, performance or display) would, as a practical matter, be
rendered ineligible for use under the exemption. ‘

Eligible Transmitting Entities

As under the current section 110(2), the exemption, as amended,
is limited to government bodies and non-profit educational institu-
tions. However, due to the fact that, as the Register’s Report points
out, “nonprofit educational institutions” are no longer a closed and
familiar group, and the ease with which anyone can transmit edu-
cational material over the Internet, the amendment would require
non-profit educational institutions to be “accredited” in order to
provide further assurances that the institution is a bona fide edu-
cational institution. It is not otherwise intended to alter the eligi-
bility criteria. Nor is it intended to limit or affect any other provi-
sion of the Copyright Act that relates to non-profit educational in-
stitutions or to imply that non-accredited educational institutions
are necessarily not bona-fide:

“Accreditation” is defined in section 1(b)(2) of the TEACH Act in
terms of the qualification of the educational institution. It is not
defined in terms of particular courses or programs. Thus, an ac-
credited nonprofit educational institution qualifies for the exemp-
tion with respect to its courses whether or not the courses are part
of a degree or certificate-granting program.

Qualifying Performances and Displays; Mediated Instruc-
tional Activities

Subparagraph (2)(A) of the amended exemption provides that the
exemption applies to a performance or display made “by, at the di-
rection of, or under the actual supervision of an instructor as an
integral part of a class session offered as a regular part of . . . sys-
tematic mediated = instructional activity.” The subparagraph in-
cludes several requirements, all of which are intended to make
clear that the transmission must be part of mediated instructional
activity. First, the performance or display must be made by, under
the direction of, or under the actual supervision of an instructor.
The performance or display may be initiated by the instructor. It
may also be initiated by a person enrolled in the class as long as
it is done either at the direction, or under the actual supervision,
of the instructor. “Actual” supervision is intended to require that
the instructor is, in fact, supervising the class activities, and that
supervision is not in name or theory only. It is not intended to re-
quire either constant, real-time supervision by the instructor or
pre-approval by the instructor for the performance or display.
Asynchronous learning, at the pace of the student, is a significant
and beneficial characteristic of digital distance education, and the '

1REGISTER OF COPYRIGHTS, REPORT ON COPYRIGHT AND DIGITAL DISTANCE
EDUCATION (1999) at 159.
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concept of control and supervision is not intended to limit the qual-
ification of such asynchronous activities for this exemption.

The performance or display must also be made as an “integral
part” of a class session, so it must be part of a class itself, rather
than ancillary to it. Further, it must fall within the concept of “me-
diated instructional activities” as described in section 1(b)(2) of the
TEACH Act. This latter concept is intended to require the perform-
ance or display to be analogous to the type of performance or dis-
play that would take place in a live classroom setting. Thus, al-
though it is possible to display an entire textbook or extensive
course-pack material through an e-book reader or similar device or
computer application, this type of use of such materials as supple-
mental reading would not be analogous to the type of display that
would take place in the classroom, and therefore would not be au-
thorized under the exemption. : ,

The amended exemption is not intended to address other uses of
copyrighted works in the course of digital distance education, in-
cluding student use of supplemental or research materials in dig-
ital form, such as electronic course packs, e-reserves, and digital li-
brary resources. Such activities do not involve uses analogous to
the( ;;erformances and displays currently addressed in section
110(2). '

The “mediated instructional activity” requirement is thus in-
tended to prevent the exemption provided by the TEACH Act from
displacing textbooks, course packs or other material in any media,
copies or phonorecords of which are typically purchased or acquired
by students for their independent use and retention (in most post-
secondary and some elementary and secondary contexts). The Com-
mittee notes that in many secondary and elementary school con-
texts, such copies of such materials are not purchased or acquired
directly by the students, but rather are provided for the students’
independent use and possession (for the duration of the course) by
the institution.

The limitation of the exemption to systematic “mediated instruc-
tional activities” in subparagraph (2)(A) of the amended exemption
operates together with the exclusion in the opening clause of sec-
tion 110(2) for works “produced or marketed primarily for perform-
ance or display as part of mediated instructional activities trans-
mitted via digital networks” to place boundaries on the exemption.
The former relates to the nature of the exempt activity; the latter
limits the relevant materials by excluding those primarily produced
or marketed for the exempt activity.

One example of the interaction of the two provisions is the appli-
cation of the exemption to textbooks. Pursuant to subparagraph
(2)(A), which limits the exemption to “mediated instructional activi-
ties,” the display of material from a textbook that would typically
be purchased by students in the local classroom environment, in
lieu of purchase by the students, would not fall within the exemp-
tion. Conversely, because textbooks typically are not primarily pro-
duced or marketed for performance or display in a manner analo-
gous to performances or display in the live classroom setting, they
would not per se be excluded from the exemption under the exclu-
sion in the opening clause. Thus, an instructor would not be pre-
cluded from using a chart or table or other short excerpt from a
textbook different from the one assigned for the course, or from em-
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ghasizing such an excerpt from the assigned textbook that had
een purchased by the students.

The requirement of subparagraph (2)(B), that the performance or
display must be directly related and of material assistance to the
teaching content of the transmission, is found in current law, and
has been retained in its current form. As noted in the Register’s
Report8, this test of relevance and materiality connects the copy-
righted work to the curriculum, and it means that the portion per-
formed or displayed may not be performed or displayed for the
mere eritertainment of the students, or as unrelated background
material.

Limitations on Receipt of Transmissions

Unlike current section 110(2), the TEACH Act amendment re-
moves. the requirement that transmissions be received in class-
rooms or similar places devoted to instruction unless the recipient
is an officer or employee of a governmental body or is prevented by
disability or special circumstances from attending a classroom or
similar place of instruction. One of the great potential benefits of
digital distance education is its ability to reach beyond the physical
classroom, to provide quality educational experiences to all stu-
dents of all income levels, in cities and rural settings, in schools
and on campuses, in the workplace, at home, and at times selected
by students to meet their needs.

In its place, the act substitutes the requirements in subpara-
graph (2)(C) that the transmission be made solely for and, to the
extent technologically feasible, the reception be limited to students
officially enrolled in the course for which the transmission is made
or governmental employees as part of their official duties or em-
ployment. This requirement is not intended to impose a general re-
quirement of network security. Rather, it is intended to require
only that the students or employees authorized to be recipients of
the transmission should be identified, and the transmission should
be technologically limited to such identified authorized recipients
through systems such as password access or other similar meas-
ures.

Additional Safeguards to Counteract New Risks

The digital transmission of works to students poses greater risks
to copyright owners than transmissions through analog broadcasts.
Digital technologies make possible the creation of multiple copies,
and their rapid and widespread dissemination around the world.
Accordingly, the TEACH Act includes several safeguards not cur-
rently present in section 110(2).

First, a transmitting body or institution seeking to invoke the ex-
emption is required to institute policies regarding copyright and to
Brovide information to faculty, students, and relevant staff mem-

ers that accurately describe and promote compliance with copy-
right law. Further, the transmitting organization must provide no-
tice to recipients that materials used in connection with the course
may be subject to copyright protection. These requirements are in-
tended to promote an environment of compliance with the law, in-
form recipients of their responsibilities under copyright law, and

81d. at 80.
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decrease the likelihood of unintentional and uninformed acts of in-
fringement.

Second, in the case of a digital transmission, the transmitting
body or institution is required to apply technological measures to
prevent: (i) retention of the work in accessible form by recipients
to which it sends the work for longer than the class session; and
(i1) unauthorized further dissemination of the work in accessible
form by such recipients. Measures intended to limit access to au-
thorized recipients of transmissions from the transmitting body or
institution are not addressed in this subparagraph (2)(D). Rather,
they are the subjects of subparagraph (2)(C).

Third, in the case of a digital transmission, the transmitting
body or institution must not “engage in conduct that could reason-
ably be expected to interfere with technological measures used by
copyright owners to prevent such retention or unauthorized further
dissemination.” As the context makes clear, this requirement refers
to conduct that is taken in connection with the particular trans-
missions subject to the exemption, rather than to the broader ac-
tivities of the transmitting body or institution generally. Further,
like the other provisions under paragraph (2)(D)(i), the require-
ment has no legal effect other than as a condition of eligibility for
the exemption. Thus, it is not otherwise enforceable to preclude or
prohibit conduct. ~

The requirement that technological measures be applied to limit
retention for no longer than the “class session” refers back to the
requirement that the performance be made as an “integral part of
a class session.” The duration of a “class session” in asynchronous
distance education would generally be that period during which a
student is logged on to the server of the institution or govern-
mental body making the display or performance, but is likely to
vary with the needs of the student and with the design of the par-
ticular course. It does not mean the duration of a particular course
(i.e., a semester or term), but rather is intended to describe the
equivalent of an actual single face-to-face mediated class session
(although it may be asynchronous and one student may remain on-
line or retain access to the performance or display for longer than
another student as needed to complete the class session). Although
flexibility is necessary to accomplish the pedagogical goals of dis-
tance education, the Committee expects that a common sense con-
struction will be applied so that a copy or phonorecord displayed
or performed in the course of a distance education program would
not remain in the possession of the recipient in a way that could
substitute for acquisition or for uses other than use in the par-
ticular class session. Conversely, the technological protection meas-
ure in subparagraph (2)(D)(ii) refers only to retention of a copy or
phonorecord in the computer of the recipient of a transmission. The
material to be performed or displayed may, under the amendments
made by the act to section 112 and with certain limitations set
forth therein, remain on the server of the institution or government
body for the duration of its use in one or more courses, and may
be accessed by a student each time the student logs on to partici-
pate in the particular class session of the course in which the dis-
play or performance is made. The reference to “accessible form” rec-
ognizes that certain technological protection measures that could
be used to comply with subparagraph (2)(D)(ii) do not cause the de-
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struction or prevent the making of a digital file; rather they work
by encrypting the work and limiting access to the keys and the pe-
riod in which such file may be accessed. On the other hand, an
encrypted file would still be considered to be in “accessible form”
if the body or institution provides the recipient with a key for use
beyond the class session.

Paragraph (2)(D)(ii) provides, as a condition of eligibility for the
exemption, that a transmitting body or institution apply techno-
logical measures that reasonably prevent both retention of the
work in accessible form for longer than the class session and fur-
ther dissemination of the work. This requirement does not impose
a duty to guarantee that retention and further dissemination will
never occur. Nor does it imply that there is an obligation to mon-
itor recipient conduct. Moreover, the “reasonably prevent” standard
should not be construed to imply perfect efficacy in stopping reten-
tion or further dissemination. The obligation to “reasonably pre-
vent” contemplates an objectively reasonable standard regarding
the ability of a technological protection measure to achieve its pur-
pose. Examples of technological protection measures that exist
today and would reasonably prevent retention and further dissemi-
nation, include measures used in connection with streaming to pre-
vent the copying of streamed material, such as the Real Player “Se-
cret Handshake/Copy Switch” technology discussed in Real Net-
works v. Streambox, 2000 WL 127311 (Jan. 18, 2000) or digital
rights management systems that limit access to or use of encrypted
material downloaded onto a computer. It is not the Committee’s in-
tent, by noting the existence of the foregoing, to specify the use of
any particular technology to comply with subparagraph (2)(D)(ii).
Other technologies will certainly evolve. Further, it is possible that,
as time passes, a technological protection measure may cease to
reasonably prevent retention of the work in accessible form for
longer than the class session and further dissemination of the
work, either due to the evolution of technology or to the widespread
availability of a hack that can be readily used by the public. In
those cases, a transmitting organization would be required to apply
a different measure.

Nothing in section 110(2) should be construed to affect the appli-
cation or interpretation of section 1201. Conversely, nothing in sec-
tion 1201 should be construed to affect the application or interpre-
tation of section 110(2). '

Transient and Temporary Copies

Section 1(b}2) of the TEACH Act implements the Register’s rec-
ommendation that liability not be impesed upon those who partici-
pate in digitally transmitted performances and displays autﬁorized
under this subsection by reason of copies or phonorecords made
through the automatic technical process of such transmission, or
any distribution resulting therefrom. Certain modifications have
been made to the Register's recommendations to accommodate in-
stances where the recommendation was either too broad or not suf-
ficiently broad to cover the appropriate activities.

The third paragraph added to the amended exemption under sec-
tion 1(b)(2) of the TEACH Act recognizes that transmitting organi-
zations should not be responsible for copies or phonorecords made
by third parties, beyond the control of the transmitting organiza-
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tion. However, consistent with the Register’s concern that the ex-
emption should not be transformed into a mechanism for obtaining
copies®, the paragraph also requires that such transient or tem-
porary copies stored on the system or network controlled or oper-
ated by the transmitting body or institution shall not be main-
tained on such system or network “in a manner ordinarily acces-
sible to anyone other than anticipated recipients” or “in a manner
ordinarily accessible to such anticipated recipients for a longer pe-
riod than is reasonably necessary to facilitate the transmissions”
for which they are made.

The liability of intermediary service providers remains governed
by section 512, but, subject to section 512(d) and section 512(e),
section 512 will not affect the legal obligations of a transmitting
body or institution when it selects material to be used in teaching
a course, and determines how it will be used and to whom it will
be transmitted as a provider of content.

The paragraph refers to “transient” and “temporary” copies con-
sistent with the terminology used in section 512, including tran-
sient copies made in the transmission path by conduits and tem-
porary copies, such as caches, made by the originating institution,
by service providers or by recipients. Organizations providing dig-
ital distance education will, in many cases, provide material from
source servers that create additional temporary or transient copies
or phonorecords of the material in storage known as “caches” in
other servers in order to facilitate the transmission. In addition,
transient or temporary copies or phonorecords may occur in the
transmission stream, or in the computer of the recipient of the
transmission. Thus, by way of example, where content is protected
by a digital rights management system, the recipient’s browser
may create a cache copy of an encrypted file on the recipient’s hard
disk, and another copy may be created in the recipient’s random ac-
cess memory at the time the content is perceived. The third para-
graph added to the amended exemption by section 1(b)(2) of the
TEACH Act is intended to make clear that those authorized to par-
ticipate in digitally transmitted performances and displays as au-
thorized .under section 110(2) are not liable for infringement as a
result of such copies created as part of the automatic technical
process of the transmission if the requirements of that language
are met. The paragraph is not intended to create any implication
that such participants would be liable for copyright infringement in
the absence of the paragraph.

Subsection (c): Ephemeral Recordings

One way in which digitally transmitted distance education will
expand America’s educational capacity and effectiveness is through
the use of asynchronous education, where students can take a class
when it is convenient for them, not at a specific hour designated
by the body or institution. This benefit is likely to be particularly
valuable for working adults. Asynchronous education also has the
benefit of proceeding at the student’s own pace, and freeing the in-
structor from the obligation to be in the classroom or on call at all
hours of the day or night. '

®1d. at 151.
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In order for asynchronous distance education to proceed, organi-
zations providing distance education transmissions must be able to
load material that will be displayed or performed on their servers,
for transmission at the request of students. The TEACH Act’s
amendment to section 112 makes that possible.

Under new subsection 112(f)(1), transmitting organizations au-
thorized to transmit performances or displays under section 110(2)
may load on their servers copies or phonorecords of the perform-
ance or display authorized to be transmitted under section 110(2)
to be used for making such transmissions. The subsection recog-
nizes that it often is necessary to make more than one ephemeral
recording in order to efficiently carry out digital transmissions, and
authorizes the making of such copies or phonorecords:

Subsection 112(f) imposes several limitations on the authorized
ephemeral recordings. First, they may be retained and used solely
by the government body or educational institution that made them.
No further copies or phonorecords may be made from them, except
for copies or phonorecords that are authorized by subsection 110(2),
such as the copies that fall within the scope of the third paragraph
added to the amended exemption under section 1(b)X2) of t%e
TEACH Act. The authorized ephemeral recordings must be used
solely for transmissions authorized under section 110(2).

The Register’s Report notes the sensitivity of copyright owners to
the digitization of works that have not been digitized by the copy-
right owner. As a general matter, subsection 112(f) requires the use
of works that are already in digital form. However, the Committee
recognizes that some works may not be available for use in dis-
tance education, either because no digital version of the work is
available to the institution, or because available digital versions
are subject to technological grotection measures that prevent their
use for the performances and displays authorized by section 110(2).
In those circumstances where no digital version is available to the
institution or the digital version that is available is subject to tech-
nological measures that prevent its use for distance education
under the exemption, section 112(f)(2) authorizes the conversion
from an analog version, but only conversion of the portion or
amount of such works that are authorized to be performed or dis-
played under section 110(2). It should be emphasized that sub-
section 112(f)(2) does not provide any authorization to convert print
or other analog versions of works into digital format except as per-
mitted in section 112(f)(2).

Relationship to Fair Use and Contractual Obligations

As the Register's Report makes clear “critical to [its conclusion
and recommendations] is the continued availability of the fair use
doctrine.” 10 Nothing in this act is intended to limit or otherwise to
a%tgr the scope of the fair use doctrine. As the Register’s Report ex-
plains:

Fair use is a critical part of the distance education land-
scape. Not ‘only instructional performances and displays,
but also other educational uses of works, such as the provi-
sion of supplementary materials or student downloading of
course materials, will continue to be subject to the fair use

10]d. at xvi.
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doctrine. Fair use could apply as well to instructional
transmissions not covered by the changes to section 110(2)
recommended above. Thus, for example, the performance
of more than a limited portion of a dramatic work in a dis-
tance education program might qualify as fair use in ap-
propriate circumstances.1!

The Register’s Report also recommends that the legislative his-
tory of legislation implementing its distance education require-
ments make certain points about fair use. Specifically, this legisla-
tion is enacted in recognition of the following:

a. The fair use doctrine is technologically neutral and ap-
plies to activities in the digital environment; and

b. the lack of established guidelines for any particular
tyge of use does not mean that fair use is inappli-
cable.12

While the Register’s Report also examined and discussed a vari-
ety of licensing issues witﬁ respect to educational uses not covered
by exemptions or fair use, these issues were not included in the Re-
port’s legislative recommendations that formed the basis for the
TEACH Act. It is the view of the Committee that nothing in this
act is intended to affect in any way the relationship between ex-
press copyright exemptions and license restrictions.

Nonapplicability to Secure Tests

The Committee is aware and deeply concerned about the phe-
nomenon of school officials who are entrusted with copies of secure
test forms solely for use in actual test administrations and using
those forms for a completely unauthorized purpose, namely helping
students to study the very questions they will be asked on the real
test. The Committee does not in any way intend to change current
law with respect to application of the Copyright Act or to under-
mine or lessen in any way the protection afforded to secure tests
under the Copyright Act. Specifically, this section would not au-
thorize a secure test acquired solely for use in an actual test ad-
ministration to be used for any other purpose.

Subsection (d): PTO Report

The report requested in subsection (d) requests information
about technological protection systems to protect digitized copy-
righted works and prevent infringement. The report is intended for
the information of Congress and shall not be construed to have any
effect whatsoever on the meaning, applicability, or effect of any
prmiision of the Copyright Act in general or the TEACH Act in par-
ticular.

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italics,
existing law in which no change is proposed is shown in roman):

111d, at 161-162.
21d.
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TITLE 17, UNITED STATES CODE

* * % * * % *

CHAPTER 1—SUBJECT MATTER AND SCOPE OF
COPYRIGHT

* *® ® * * ® *

§110. Limitations on exclusive rights: Exemption of certain
performances and displays

Notwithstanding the provisions of section 106, the following

are not infringements of copyright:

[(2) performance of a nondramatic literary or musical
work or display of a work, by or in the course of a trans-
mission, if—

: {(A) the performance or display is a regular part of
the systematic instructional activities of a governmental
body or a nonprofit educational institution; and

[(B) the performance or display is directly related and
of material assistance to the teaching content of the trans-
mission; and :

{(C) the transmission is made primarily for—

[(i) reception in classrooms or similar places nor-
mally devoted to instruction, or

[(ii) reception by persons to whom the trans-

- mission is directed because their disabilities or other

special circumstances prevent their attendance in
classrooms or similar places normally devoted to in-
struction, or

[(iii) reception by officers or employees of govern-
mental bodies as a part of their official duties or em-
ployment;]

(2) except with respect to a work produced or marketed pri-
marily for performance or display as part of mediated instruc-
tional activities transmitted via digital networks, or a perform-
ance or display that is given by means of a copy or phonorecord
that is not lawfully made and acquired under this title, and the
transmitting government body or accredited nonprofit edu-
cational institution knew or had reason to believe was not law-
fully made and acquired, the performance of a nondramatic lit-
erary or musical work or reasonable and limited portions of any
other work, or display of a work in an amount comparable to
that which is typically displayed in the course of a live class-
room session, by or in the course of a transmission, if—

' ""(A) the performance or display is made by, at the direc-
tion of, or under the actual supervision of an instructor as
an_integral part of a class session offered as a regular part
of the systematic mediated instructional activities of a gov-
ernmental body or an accredited nonprofit educational in-
stitution;

(B) the performance or display is directly related and
of material assistance to the teaching content of the trans-
mission;
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(C) the transmission is made solely for, and, to the ex-
tent technologically feasible, the reception of such trans-
mission is limited to—

(i) students officially enrolled in the course for
which the transmission is made; or

(ii) officers or employees of governmental bodies as
a part of their official duties or employment; and
(D) the transmitting body or institution—

(i) institutes policies regarding copyright, provides
informational materials to faculty, students, and rel-
evant staff members that accurately describe, and pro-
mote compliance with, the laws of the United States re-
lating to copyright, and provides notice to students that
materials used in connection with the course may be
subject to copyright protection; and

(ii) in the case of digital transmissions—

(I) applies technological measures that reason-
ably prevent—

(aa) retention of the work in accessible
form by recipients of the transmission from the
transmitting body or institution for longer
than the class session; and :

(bb) unauthorized further dissemination
of the work in accessible form by such recipi-
ents to others; and
(II) does not engage in conduct that could rea-

sonably be expected to interfere with technological

measures used by copyright owners to prevent such

retention or unauthorized further dissemination,
The exemptions. provided under paragraph (5) shall not be taken
into account in any administrative, judicial, or other governmental
proceeding to set or adjust the royalties payable to copyright own-
ers for the public performance or display of their works. Royalties
payable to copyright owners for any public performance or display
of their works other than such performances or displays as are ex-
empted under paragraph (5) shall not be diminished in any respect
as a result of such exemption.

In paragraph (2), the term “mediated instructional activi-
ties” with respect to the performance or display of a work by
digital transmission under this section refers to activities that
use such work as an integral part of the class experience, con-
trolled by or under the actual supervision of the instructor and
analogous to the type of performance or display that would take
place in a live classroom setting. The term does not refer to ac-
tivities that use, in 1 or more class sessions of a single course,
such works as textbooks, course packs, or other material in any
media, copies or phonorecords of which are typically purchased
or acquired by the students in higher education for their inde-
pendent use and retention or are typically purchased or ac-
quired for elementary and secondary students for their posses-
sion and independent use. :

For purposes of paragraph (2), accreditation—

(A) with respect to an institution providing post-sec-
ondary education, shall be as determined by a regional or
national accrediting agency recognized by the Council on
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Higher Education Accreditation or the United States De-
partment of Education; and

(B) with respect to an institution providing elementary
or secondary education, shall be as recognized by the appli-
cable state certification or licensing procedures.

For purposes of paragraph (2), no governmental body or ac-
credited nonprofit educational institution shall be liable for in-
fringement by reason of the transient or temporary storage of
material carried out through the automatic technical process of
a digital transmission of the performance or display of that ma-
terial as authorized under paragraph (2). No such material
stored on the system or network controlled or operated by the
transmitting body or institution under this paragraph shall be
maintained on such system or network in a manner ordinarily
accessible to anyone other than anticipated recipients. No such
copy shall be maintained on the system or network in a manner
ordinarily accessible to such anticipated recipients for a longer
period than is reasonably necessary to facilitate the trans-
missions for which it was made.

* * * * * * *

§112. Limitations on exclusive rights: Ephemeral recordings
(a) % ok %k

® * * * * * *

(P(1) Notwithstanding the provisions of section 106, and with-
out limiting the application of subsection (b), it is not an infringe-
ment of copyright for a governmental body or other nonprofit edu-
cational institution entitled under section 110(2) to transmit a per-
formance or display to make copies or phonorecords of a work that
is in digital form and, solely to the extent permitted in paragraph
(2), of a work that is in analog form, embodying the performance
or display to be used for making transmissions authorized under
section 110(2), if—

(A) such copies or phonorecords are retained and used sole-
ly by the body or institution that made them, and no further
copies or phonorecords are reproduced from them, except as au-
thorized under section 110(2); and

(B) such copies or phonorecords are used solely for trans-
missions authorized under section 110(2).

(2) This subsection does not authorize the conversion of print or
other analog versions of works into digital formats, except that such
conversion is permitted hereunder, only with respect to the amount
of (s)t(zg)h i})bfké’ddthorized to be performed or displayed under section
11 , if—

_ (A) no digital version of the work is available to the institu-
tion; or

(B) the digital version of the work that is available to the
institution is subject to technological protection measures that
prevent its use for section 110(2).

{(D] (g) The transmission program embodied in a copy or pho-
norecord made under this section is not subject to protection as a
derivative work under this title except with the express consent of
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the owners of copyright in the preexisting works employed in the

program. ; v
* * * * * * *
CHAPTER 8—COPYRIGHT ARBITRATION ROYALTY
PANELS
* * * * * * *

§802. Membership and proceedings of copyright arbitration
royalty panels

(a)***
* * * * #* * *

(c) ARBITRATION PROCEEDINGS.—Copyright arbitration royalty
panels shall conduct arbitration proceedings, subject to subchapter
II of chapter 5 of title 5, for the purpose of making their determina-
tions in carrying out the purposes set forth in section 801. The ar-
bitration panels shall act on the basis of a fully documented writ-
ten recor(E prior decisions of the Copyright Royalty Tribunal, prior
copyright arbitration panel determinations, and rulings by the Li-
brarian of Congress under section 801(c). Any copyright owner who
claims to be entitled to royalties under section 111, 112, 114, 116,
or 119, any transmitting organization entitled to a statutory license
under section [112(f)] 112(g), any person entitled to a statutory li-
cense under section 114(d), any person entitled to a compulsory li-
cense under section 115, or any interested copyright party who
claims to be entitled to royalties under section 1006, may submit
relevant information and proposals to the arbitration panels in pro-
ceedings applicable to such copyright owner or interested copyright
party, and any other person participating in arbitration pro-
ceedings may submit such relevant information and proposals to
the - arbitration panel conducting the proceedings. In ratemaking
proceedings, the parties to the proceedings shall bear the entire
cost thereof in such manner and proportion as the arbitration pan-
els shall direct. In distribution proceedings, the gnarties shall bear
the cost in direct proportion to their share of the distribution.

* * * * * * *

MARKUP TRANSCRIPT

BUSINESS MEETING
WEDNESDAY, JULY 17, 2002

HOUSE OF REPRESENTATIVES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.
The Committee met, pursuant to notice, at 10:05 a.m., in Room
2141, Rayburn House Office Building, Hon. F. James Sensen-
brenner, Jr. [Chairman of the Committee] presiding.
Chairman SENSENBRENNER. The Committee will be in order.

* * * * * * *

The next item on the agenda is the adoption of Senate 487, the
Technology Education, and Copyright Harmonization Act of 2001.
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The Chair recognizes the gentleman from North Carolina, Mr.
Coble, for a motion.

Mr. COBLE. Mr. Chairman, the Subcommittee on Courts, the
Internet, and Intellectual Property reports favorably the bill S. 487
and moves its favorable recommendation to the full House.

Chairman SENSENBRENNER. Without objection, S. 487 will be
considered as read and open for amendment at any point.

[The bill, S. 487, follows:]
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TECHNOLOGY, EDUCATION AND COPYRIGHT
HARMONIZATION ACT OF 2001

WEDNESDAY, JUNE 27, 2001

HoOUSE OF REPRESENTATIVES, .
SUBCOMMITTEE ON COURTS, THE INTERNET,
AND INTELLECTUAL PROPERTY,
COMMITTEE ON THE JUDICIARY,
, Washington, DC.

The Subcommittee met, pursuant to call, at 10 a.m., in Room
2141, Rayburn House Office Building, Hon. Howard Coble [Chair-
man of the Subcommittee] presiding.

Mr. COBLE. Good morning, ladies and gentlemen. The Sub-
committee on Courts, the Internet, and Intellectual Property will
come to order. Today we are conducting a legislative hearing on S.
487, the Technology, Education, and Copyright Harmonization Act
of 2001, or popularly known as the TEACH Act. Now this piece of
legislation, as you all know, has generated must interest on the
Hill. T look forward to the hearing today. I just told Mr. Berman
I have checked with our cloakroom and I am told that we will have
a floor vote on or about 10:30. So we can get a good half hour in
prior to that.

Distance education, a form of education where students are sepa-
rated from the instructors by time and or space, is expanding rap-
idly on all levels of education and for all types of students. Ad-
vanced digital technology has created exciting possibilities in edu-
cation and markets for online educational products. For example,
students who are physically removed from an educational institu-
tion or not able to attend regular classes due to time constraints
have the option to enroll in classes online.

Commensurate with the increased amount of distance education

- presented online is an essentially equal amount of copyrighted edu-

* cational material vulnerable to digital infringement. Section 110 of
the Copyright Act contains provisions outlining permissible uses of
copyrighted material for educational purposes. However, these pro-
visions were written over 20 years ago prior to the advent of digital
technologies. The Act should be updated to ensure a proper balance
between the rights of copyright owners and the ability of users to
access information. - ' ,

In furtherance of this point, Congress passed the Digital Millen-
nium Copyright Act of 1998. One of its provisions required the U.S.
Copyright Office to conduct a study on digital distance education
and to issue its findings to Congress. Completed in May 1999, this
report is a comprehensive evaluation of the major issues surround-
ing distance education. In the report, the Copyright Office made

(S0
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several legislative recommendations to facilitate the growth of dis-
tance education while protecting copyright owners rights.

On June 26th, 1999, this Subcommittee held an oversight hear-
ing on_the report of the Copyright Office. The testimony received
at the hearing revealed how far apart the copyright owner and edu-
cational communities were in their assessment of the need for leg-
islation in this area. The copyright owners argued that there was
no need for legislation because the licensing of materials to edu-
cational institutions was occurring and rapidly increasing. The edu-
cational community, on the other hand, argued that licensing was
difficult and uncertain, and therefore a disincentive to engage in
distance education. :

On March 7th of this year, Senator Hatch, joined by Senator
Leahy, introduced S. 487, legislation to implement many of the rec-
ommendations made by the Copyright Office in its report. In the
wake of a March 13th hearing on the bill, Senators Hatch and
Leahy asked the education and copyright owner communities to ne-
gotiate a compromise with assistance from the Copyright Office.
The subsequently developed draft was reviewed by the Senate Ju-
diciary Committee, which then adopted a substitute to the TEACH
Act that reflects the compromise.

The TEACH Act amends sections 110(2) and 112 of the Copy-
right Act to facilitate the growth and development of digital dis-
tance education. It permits governmental bodies and nonprofit edu-
cational entities to engage in the same types of mediated instruc-
tional activities found in the traditional classroom via digital dis-
tance education, while at the same time, protecting the rights of
copyright owners by limiting the exemption to prevent harm to
their markets and potential infringement.

The TEACH Act is a well-balanced, widely-supported com-
romise. It will promote greater access to education in the United
tates, a goal that we all can support. While the TEACH Act is a

good compromise, it is a delicate one. It is my preference to move
S. 487 expeditiously and without amendment, if possible, through
the Committee and to the House floor. And I apologize to you, Mr.
Berman, and to the congregated group here for my rather verbose
opening statement, but I think it requires some detail.

Mr. CoBLE. I am now pleased to recognize the distinguished gen-
tleman from California, the Ranking Member, Mr. Berman.

Mr. BERMAN. Thank you, Mr. Chairman. Thank you for conduct-
ing this hearing. And just some points I would like to make. The
bill that on which we are holding this hearing represents an excel-
lent compromise which was reached in the Senate, and I would like
to hear from our witnesses today about various aspects of that bill.

Though this bill represents a compromise that probably does not
fully satisfy any party, it is, nonetheless, a significant revision of
copyright law. Under this bill, certain entities would, for the first
time, and in admittedly circumscribed circumstances, be allowed to
digitize and place online the copyrighted works of others. This right
will apply specifically in those circumstances that the copyright
owners have failed to make, or have affirmatively decided not to
make, their works available in digital format. '

Ask any copyright owner, and you will soon see that they do not
consider such a restriction of their rights to be inconsequential.
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Such a significant new restriction on the rights of copyright owners
is justified because distance education is critically important as we
Jook to maintain our economic and creative edge in the world. We
need to reduce the digital divide and ensure that we infuse the
workforce with talented, educated and innovative workers. With
distance education, we can reach more students in terms of phys-
ical distance and in terms of when students can learn. We want to
be able to educate both the rural farmer and the day care provider,
the teenager working a day job while attending school and the 50-
year-old looking to make a career switch. ,

Distance education helps level the playing field by bringing the
tools of success to those who have the least access to resources. We
must, nonetheless, be conscious of the intellectual property con-
cerns which accompany widespread use of distance education. We
must protect against downstream copying of copyrighted files. We
must continue to incentivize innovation in the digital arena, includ-
ing new kinds of textbooks and other digital materials which facili-
tate and enhance distance education.

We would not have this bill in front of us today if it were not
for the willingness of the content community to work in good faith
toward a bill that does not immediately, in economic terms, benefit
them, but instead constitutes a restriction of their rights. The cre-
ators of intellectual property are legitimately concerned about los-
ing income if there is downstream distribution of their works.

This bill benefits everyone, except perhaps directly at least in the
immediate sense the content community, And so I applaud their
willingness to hammer out a compromise all parties can support
and stick to throughout the legislative process. The universities;
likewise, deserve commendation for being reasonable throughout
the process and supporting a bill that may not have all the ele-
ments they may have wanted at the outset. ‘

I look forward to hearing today and in the future about the ways
this exemption from copyright liability improves education at all
levels. I appreciate that that bill is a result of much blood, sweat
and tears, and I fully support the compromise and look forward to
hearing the testimony of our witnesses today.

I yield back, Mr. Chairman.

Mr. CoBLE. Thank you, Mr. Berman.

[The prepared statement of Mr. Berman follows:]

PREPARED STATEMENT OF THE HONORABLE HOWARD L. BERMAN, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF CALIFORNIA

Mr. Chairman, ‘

Thank you for calling this hearing on S. 487, the “Technology, Education and
Copgri ht Harmonization Act.” This bill represents an excellent compromise reached
in the Senate, and I'm anxious to hear from our witnesses today about the various
aspects-of the:billi:. oo :

ough this bill represents a compromise that probably does not fully satisfy any
party, it is nonetheless a si%niﬁcant revision of copyright law. Under this bill, cer-
tain entities would—for the first time and in admittedly circumsecribed cir-
cumstances—would bé allowed to digitize and place online the copyrighted works of
others. This right will apply specifically in those circumstances ti‘;nt the copyright
owners have failed to make, or have affirmatively decided not to make, their works
available in digital format. Ask any copyright owner, and you will soon see that they
do not consider such a restriction of their rights to be inconsequential
Such a significant new restriction on the rights of cop 'ﬁht owners is justified

because distance education is critically important as we look to maintain our eco-
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nomic and creative edge in the world. We need to reduce the digital divide and en-
sure that we infuse the workforce with talented, educated, innovative workers. With
distance education, we can reach more students, in terms of thsical distance and
in terms of when students can learn, called “asynchronous” earning. We want to
be able to educate both the rural farmer and the day-care provider, the teenager
working a day job while attending school and the 50 year old looking to make a ca-
reer switch. Distance education gelps level the playing field by bringing. the tools
of success to those who have the least access to resources.

And yet we must be conscious of the intellectual property concerns which accom-
pany widespread use of distance education. We must protect against down-stream
copying of copyrighted files, and we must continue to incentivize innovation in the
digital arena, including new kinds of textbooks and other digital materials which
facilitate and enhance distance education.

We would not have this bill in front of us today if it were not for the willingness
of the content community to work in good faith foward a bill that does not benefit
them, but instead constitutes a restriction of their rights. The creators of intellec-
tual property are legitimately concerned about losing income if there is. down-stream
distribution of their works. This bill benefits everyone except the content commu-
nity, and I applaud their willingness to hammer out a compromise all parties can
supﬁort and stick to that compromise throughout the legislative process.

The Universities likewise deserve commendation for being reasonable throughout
the process and supporting a bill that may not have ALL the elements they might
have wanted at the outset. I look forward to hearing today and in the future about
the ways this exemption from copyright liability improves education at all levels.

Legislation works best when the interested parties can find a workable com-
})romise. I appreciate that this bill is the result of much blood, sweat and tears, and

fully sugport the compromise. I look forward to hearing the testimony of our wit-.
nesses today. .

I yield back the balance of my time.

Mr. COBLE. I want to reiterate what Mr. Berman said, and again,
extend congratulatory remarks to all players at the table. Many of
you were at the table, and this final product may be something
about which none of you are ecstatically happy about, but at least
you can live with it and I commend you for that. We are blessed
this morning with a very fine panel.

Our first witness will be the Honorable Marybeth Peters our very
able register of copyrights for the United States. She has also
served as active general counsel at the Copyright Office, and chief
of both the examining and information and reference divisions. Ms.
Peters has served as a consultant on copyright law to the world in-
tellectual property organization and authored the general guide to
the Copyright Act of 1976.

Our next witness is Mr. Allan Robert Adler, who is Vice Presi-
dent for legal and governmental affairs in the Washington, D.C. Of-
fice of the Association of American Publishers, the National Trade
Association, which represents our Nation’s book and journal pub-
lishing industries.

From 1989 until joining AAP in 1996, Mr. Adler practiced law at
the law firm of Cohn & Marks. Among other accomplishments, Mr."
Adler’s practice included work on Federal legislation and rule-
making affecting cable and broadcast television, electronic publish-
ing, copyright and post secondary education and career training
programs. Mr. Adler holds a BA in history from the State Univer-
sity of New York at Binghamton and a juris doctorate from the Na-
tional Law Center of the George Washington University in Wash-
mgton.

Our final witness today is Dr. John C. Vaughn, who was ap-
pointed executive Vice President of the Association of American
Universities in October 1996. Dr. Vaughn has specific responsibil-
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ity for association activities in the areas of intellectual property, in-
formation technology, research libraries and scholarly communica-
tion-and international education. Dr. Vaughn was awarded his BA
in psychology from the Eastern Washington State College in 1968,
located, I think, in Cheney, Dr. Vaughn. And- in 1977, he received
a Ph.D. in experimental mental psychology from the university of
Minnesota.

Good to-have each of -you with us. The reason I say that Dr.
Vaughn, my staff accuses me of knowing every little town—not
that Cheney is a little town—Dbut every little town in America. I am
a geographic nut. I thought it was in Cheney. And you are the Ea-
gles? Is that the nickname the Eastern Washington Eagles?

Mr. VAUGHN. That is right. Just after I left it became a univer-
sity.

Mr. CoBLE. Good to have all of you with us. As you all know, Mr.
Berman and I try to practice the 5-minute ‘rule. If you can say to
us in 5 minutes, it will be appreciated. And your warning will be
when the red light illuminates in your eyes.

Mr. CoBLE. Madam Register, it is good to have you back with us
and you will lead off if you will.

STATEMENT OF HON. MARYBETH PETERS, REGISTER OF
COPYRIGHTS, COPYRIGHT OFFICE OF THE UNITED STATES,
LIBRARY OF CONGRESS

Ms. PETERS. Thank you, Mr. Coble. I am pleased to represent the
Copyright Office’s views on S. 487, the Technology, Education and
Copyright Harmonization Act, known as the TEACH Act. First, I
would like to express my thanks to you, Mr. Chairman, and to Mr.
Berman, for holding this hearing. This important legislation ex-
tends the current distance education exemption to cover mediated
instructional activities transmitted through digital networks. It
does so by amending sections 110(2) and 112 of the Copyright Act.

As you know, S. 487 is based on the Office’s report on copyright
and digital distance education. Section 403 of the Digital Millen-
nium Copyright directed the Office to consult with representatives
of copyright owners, nonprofit educational institutions, and non-
profit libraries and archives, and to submit to Congress a report-on
how to promote distance education through digital technologies, in-
cluding interactive digital networks, while maintaining an appro-
priate balance between the rights of copyright owners and the
needs of users. ;

We were tasked with a number of issues. One was to look at the
need for new exemption, the categories of works that should be in-
cluded in that exemption, if any, the appropriate quantitative limi-
tations on portions of works that might be used, who should be eli-
gible to take advantage of the exemption, who should be eligible to
receive the materials that would be made available through the ex-
emption, an issue about technical measures which should be man-
dated as a condition of eligibility, and also the issue of licensing,
the availability of licensing. .

Our inquiry was extensive. We went far beyond the original man-
date in seeking out input from consumers as well as for-profit edu-
cational institutions. There was public comment. We held hearings
in three cities: Washington, Los Angeles and Chicago. We con-
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ducted research. We had many, many meetings with various ex-
perts in the field. - ‘

We also commissioned a study on the licensing of copyrighted
material in digital distance education. The report, which was deliv-
ered to Congress on May 25th, 1999, contained a description of dig-
ital distance education as it existed at that point; the licensing of
works for use in digital distance education; the technologies in-
volved; an in-depth analysis of the current law as it applied to dis-
tance education; and a description of prior initiatives that had ad-
dressed the issues, as well as a summary of the views of interested
parties. It also included our analysis and recommendations for leg-
1slative change.

Some of the most important recommendations were to amend
section 110(2) to clarify that the term “transmissions” covered digi-
tal as well analog transmissions; to expand the coverage of rights
in section 110(2) to the those that are technically necessary to
allow the delivery of authorized performances and displays through
digital technologies; to eliminate the requirement of a physical
classroom, but limit exemption to students officially enrolled in a
course; to emphasize the concept of mediated instruction to ensure
that the exemption is limited to what is, as much as possible, the
equivalent of a live classroom setting; to keep the exemption lim-
ited to nonprofit educational institutions, but consider adding an
additional requirement to make sure that the use was legitimate,
that additional requirement was accreditation; to expand the cat-
egories of works exempted from the performance rights, but with
respect to the new classes, to limit the portions that could be used
to reasonable and limited; to basically require the use of lawfully
made copies; and to amend the law to provide for ephemeral copies;
and finally, to make sure that there were a number of new safe-
guards to counteract the new risks that occur when works are
transmitted in digital form. We made these recommendations de-
spite the Office’s fundamental principle that emerging markets
should be permitted to develop with minimal government interven-
tion. : ‘

As you noted, you held a hearing shortly after that report was
released. The Senate held a hearing on March 13th on S. 487. In
my Senate testimony, I noted that the language of S. 487 raised
a few issues. Additionally as you will hear, educational institutions
and copyright owners objected to some, maybe all, of the provisions
and had questions about other certain other ones. None of the iden-
tified issues or questions was easy to resolve, and at that point, I
thought the parties were far apart. In late April, as you noted after
the Senate hearing, the Office was asked to facilitate discussions
among the interested parties with the goal of reaching consensus,
and we were pleased to do so.

Over several weeks, representatives of copyright owners, non-

- profit educational institutions and nonprofit libraries, met in
lengthy sessions and negotiated many thorny issues. The sessions,
at times, were difficult, but everyone was committed to the goal of
reaching a fair, sound result. I commend those who participated in
those sessions for their resolve and exceptional efforts. The result
is a compromise. The package as a whole I believe is balanced. And
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