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INTELLECTUAL PROPERTY SECURITY REG-
ISTRATION AND THE REPORT OF THE U.S.
COPYRIGHT OFFICE ON COPYRIGHT AND
DIGITAL DISTANCE EDUCATION

THURSDAY, JUNE 24, 1999

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COURTS AND

INTELLECTUAL PROPERTY,
COMMITTEE ON THE JUDICIARY,

Washington, DC.
The subcommittee met, pursuant to call, at 2:05 p.m., in Room

2141, Rayburn House Office Building, Hon. Howard Coble [chair-
man of the subcommittee] presiding.

Present: Representatives Howard Coble, Elton Gallegly, William
L. Jenkins, Edward A. Pease, Howard L. Berman, Rick Boucher,
William D. Delahunt.

Staff present: Debra Laman, Counsel; Eunice Goldring, Staff
Counsel; Sampak P. Garg, Minority Counsel; Bari Schwartz, Mi-
nority Counsel; and Stephanie Peters, Minority Counsel.

OPENING STATEMENT OF CHAIRMAN COBLE

Mr. COBLE. Good afternoon, ladies and gentlemen. The sub-
committee will come to order. Today we are here to discuss two im-
portant issues. First we will turn our attention to the report of the
U.S. Copyright Office on Copyright and Digital Distance Education.

Next, we will discuss the issue of Federal intellectual property
security interest registration.

Distance education, a form of education where students are sepa-
rated from the instructors by time and/or space, is expanding rap-
idly on all levels of education and involving all types of students.
Advanced digital technology has created exciting possibilities in
education and markets for online educational products. For exam-
ple, students that are physically removed from an educational in-
stitution or not able to attend regular classes due to time con-
straints have the option to enroll in classes on-line.

With the increased amount of distance education there, is also an
increased amount of copyrighted material traveling on-line, creat-
ing new risks to the copyright owners. The Copyright Act contains
provisions outlining permissible uses of copyrighted material for
educational purposes, but they are over 20 years old and may need
to be updated to ensure a proper balance between the rights of
copyright owners and users' rights of access to information.
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In the 105th Congress, the Digital Millennium Copyright Act of
1998 was enacted into law. The act instructed the .. Copyright
Office to conduct a study on digital distance education and to re-
port back to the Congress in 6 months. The Copyright Office re-
ported to Congress in May 1999.

The report of the U.S. Copyright Office on Copyright and Digital
Distance Education is a comprehensive report on the major issues
surrounding distance education. The oversight hearing on the re-
port is intended to explore the issues raised by the report and to
discuss the Copyright Office recommendations for legislation to up-
date the Copyright Act to facilitate the growth of distance edu-
cation, yet protect copyright owners' rights.

The issue of adopting a Federal intellectual property security in-
terest registration system deals with a complex combination of in-
tellectual property law and State law of security interests, usually
the UCC.

Creators often need financing in order to fund projects, such as
filming a movie or developing software. Lenders typically obtain a
security interest in the intellectual property product to protect
themselves as against other creditors in the event of a bankruptcy.
Until recently, lenders did this by filing a security interest with the
Secretary of State in the State where the debtor is located. How-
ever, two recent cases in the ninth circuit have created uncertainty
as to how to file a security interest in copyrighted material. These
cases held that because the Copyright Act provides for recordation
of transfers of interests in copyrighted works, the Copyright Act
preempts State law, even as to the filing of security interests.
Therefore, in order to perfect a security interest, it would have to
be filed with the Copyright Office. The resulting confusion among
creators, lenders, and the U.S. Copyright Office has brought us
here today.

We will discuss two proposals to resolve this issue. The American
Bar Association has proposed a comprehensive and uniform system
for all types of intellectual property. The Commercial Finance Asso-
ciation has proposed an interim fix that would reverse the ninth
circuit cases until more comprehensive legislation is enacted. It is
important for Congress to ensure that United States creators are
able to get financing for their projects and that lenders feel safe in
backing them.

I am now pleased to recognize the ranking member of the sub-
committee, the gentleman from California, Mr. Howard Berman.

Mr. BERMAN. Thank you very much, Mr. Chairman, for holding
this oversight hearing. One of the most exciting and important as-
pects of the information age is the ability to provide education to
those who currently have no means to obtain an education, either
for economic or geographic reasons, and to expand and improve the
access to education to those who have presently less than ideal ac-
cess.

I know that kids in my district need greater opportunity to make
the school-to-career transition. These kids have a wide variety of
choices to get an education that can help them move into produc-
tive careers in electronics, the building trades, culinary or comput-
ing. Many of these kids don't want to go to a university. Everybody
who wants to go to a university should be able to, but many want
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something different. I see a role for distance education in meeting
this need.

I know that in communities throughout the U.S., distance edu-
cation can substantially improve the quality and variety available
in education. And I certainly appreciate the possibilities of provid-
ing education to people who don't have access to any education
here in the United States and in underdeveloped and developing
countries throughout the world. So I have great hope and expecta-
tion for the development of new and better distance education pro-
grams.

I do have some questions about the need at this particular mo-
ment for a change in copyright law to accommodate this growing
field.

In setting the stage for its recommendations, the Copyright Of-
fice, from whom we shall hear in a moment, observes that edu-
cation through digital means is rapidly growing and, quote, "Grow-
ing pains must be tolerated to give market mechanisms the chance
to evolve in an acceptable direction," end of quote. They also ob-
serve that, quote, "Sophisticated technologies capable of protecting
content are just now in development or coming to market," end of
quote, and quote, "Licensing systems are evolving. The challenge in
making recommendations at this time is to determine how to set
policy during such a period of flux," end of quote.

And they further note that if technology were further along,
broadening exemptions could be less dangerous to copyright own-
ers. If licensing were further evolved, broadening exemptions could
be less important for educators.

I understand the reasoning for some of the changes the Copy-
right Office is proposing and I am not suggesting that aspects of
these proposals are without merit. With the explosion of digital
communications, we have to reexamine how copyright law applies.
But in each case, with the rapid development in technology, we
should first ask: Is now the right time for government to become
involved? If this industry is in its infancy, growing pains are ex-
pected and technological mechanisms are just around the corner, is
now the time for legislation? Do we have a good perspective on the
landscape of distance education? In this rapidly changing land-
scape, we should be careful in altering the longstanding laws pro-
tecting the rights of intellectual property owners. And from reading
the Supreme Court decision in this morning's paper, it doesn't mat-
ter what we do anyway as to a large number of potential distance
educators.

But a second question I would ask is: If we find the time is right
for legislation, then are the Copyright Office's recommendations in
order? Are they the ones we should proceed with?

Mr. Chairman, I note in our audience today one witness and one
non-witness but two former members of this committee, two very
distinguished and excellent members of this committee, Ms.
Schroeder and Mr. Mazzoli, and it is good to see both of them
again. It brings back old times, some of which when we were on
that side of the aisle.

Thank you very much for holding the hearing again, Chairman
Coble. I look forward to the witnesses.
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Mr. COBLE. Thank you, Howard. I want to reiterate what Mr.
Berman said about Pat and Ron, it is good to have them both. They
both served on this committee, as Mr. Berman said, and they will
be recognized in more detail subsequently.

I am going to have to meet with constituents at two different
points in this hearing, so don't think that my brief absence indi-
cates lack of interest. I will either ask Mr. Berman, or if one of my
Republican colleagues shows up, to chair in my absence.

You all know that we pretty rigidly adhere to the 5-minute rule.
I have been taken to task by some people about that, because they
didn't know that all witnesses are told prior to coming here that
they are asked to reduce their oral testimony to 5 minutes. Now,
folks, that is not to say that we are going to cut you off in the mid-
dle of a sentence or that we will haul in the U.S. Marshal to appre-
hend you if you go 6 or 7 minutes, but when that red light illumi-
nates in your eye, that is an indicator to you that it is about time
to wrap it up. Now, your written testimony, folks, will be examined
in detail; has been and will be.

Our first witness is unknown probably to no one in the room. Or,
if so, the uninformed have been living under a rock. We are pleased
to welcome back the Honorable Marybeth Peters who is the Reg-
ister of Copyrights for the United States. She has also served as
acting general counsel of the Copyright Office and as chief of both
the examining and information and reference divisions. She has
served, as well, as a consultant on copyright law to the World Intel-
lectual Property Organization and authored The General Guide to
the Copyright Act of 1976. The subcommittee has copies of Ms. Pe-
ters' testimony which, without objection, will be made part of the
record. And, Ms. Peters, it is good to have you back in 2141.

STATEMENT OF MARYBETH PETERS, REGISTER OF COPY-
RIGHTS, COPYRIGHT OFFICE OF THE UNITED STATES, THE
LIBRARY OF CONGRESS
Ms. PETERS. Thank you, Mr. Chairman, members of the sub-

committee. I am pleased to be here to testify on our recommenda-
tions with respect to digital distance education. You noted that we
delivered our report in May, and we did make a number of rec-
ommendations to update current educational exemptions to cover
certain educational activities taking place through digital tech-
nologies.

As we said, distance education in the United States is vibrant
and burgeoning. While the concept dates back to the correspond-
ence courses of the 19th century, it is the capabilities of digital
technology to deliver instruction to students removed from the in-
structor in time and space that has vastly increased its appeal and
potential.

Today's digital distance education involves copyrighted works
being used in new ways, providing new benefits for students and
teachers, but also posing new risks for copyright owners. Edu-
cational institutions and copyright owners see distance education
as a potentially lucrative market. Licensing of copyrighted works in
this market will be important. However, exceptions and fair use
play a role.
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In considering these issues, we focused on two exemptions appli-
cable to educational uses: their use and the specific exemption in
110 for educational broadcasting. This provision was written more
than 20 years ago, before the advent of computer networks and
personal computers. The question is whether it still strikes the ap-
propriate balance of interest.

This analysis that we did was complicated by time. It is a time
of rapid development in both technologies and markets. Many of
the concerns on all sides stem from the inability to depend on effec-
tive functioning of technological protection and licensing mecha-

nisms. The tools for both exist today. It will become clearer in the
next few hours how successfully they can be integrated into the
real world of distance education.

As a fundamental premise, the Office believes that emerging
markets should be permitted to develop with ninimal government
regulation. This does not mean, however, that the law must remain
frozen. When a statutory provision that is intended to balance in-
terest becomes obsolete due to changes in technology, it may re-
quire updating if the policy behind it is to continue. In our view,
if that basic policy balance struck in 1976 is to continue, section

110(2) must be updated.
We recommended several changes and additions to the law and

also some legislative history. First, we said update the exemption
to accommodate the technical requirements of digital transmission
over computer networks by making it clear that the term "trans-
mission" in section 110(2) covers such transmission, and by expand-
ing the rights to cover in the exemption those that are needed to

accomplish computer network transmission to the extent techno-
logically required.

Second, eliminate the physical classroom requirement in section
110(2). Because instruction can take place anywhere, this limita-
tion has become obsolete. We recommend permitting transmissions
to students officially enrolled in the course, regardless of their
physical location.

Third, add language that focuses more clearly on the concept of

mediated instruction. This would ensure that the performance or
display is analogous to the type of performance or display that
would take place in a live classroom.

Fourth, because digital transmission poses far greater risks of
uncontrolled copying and dissemination, add a number of safe-
guards as conditions on the applicability of an expanded exemption.
These include permitting the retention of transient copies only to
the extent that they are necessary to accomplish this transmission.

Because I see the yellow light going on, I am just going to quick-
ly say that we also have a recommendation with regard to retain-
ing the nonprofit requirement for eligibility and adding a section
to 112 for ephemeral recording. Our most controversial rec-
ommendation has to do with expanding categories of works that
are to be covered by an exemption, and then we deal with fair use
and say that we think that additional legislative history would be
helpful.

What I would like to do is turn to, because you asked me to do
a second topic which had to do with perfecting security interest- -
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Mr. COBLE. If you will suspend a minute. You have been very
diligent in your previous visits here and have never abused the 5-
minute rule, and since you are addressing two topics, we will cut
you some slack.

Ms. PETERS. Thank you. Two very complicated topics, I might
add. I have been asked to present our views on the proposal by a
task force of the American Bar Association for a Federal Intellec-
tual Property Security Act. The proposal, as you noted, is in re-
sponse to issues raised by the 1990 Peregrine case. That case held
that the only way to perfect a security interest in copyrighted
works was to record the Security interest in the Copyright Office.
The basic holding was unremarkable and, we believe, correct. In
fact, the drafters of the 1976 act intended that all assignments of
copyrights, including security interests, be recorded in the Copy-
right Office in order to create a single comprehensive registry of
claims to copyright and of transfers of copyright ownership.

Nevertheless, Peregrine was not received favorably in many quar-
ters, especially by lenders who prefer to perfect their security inter-
est and copyright under State law by filing UCC-1 forms with sec-
retaries of state.

The proposal apparently is designed to address the concerns of
lenders who wish to avoid the more exacting requirements of the
office's recordation system and instead to utilize the much easier
but much less informative UCC system. It also addresses the con-
cerns of some copyright owners who believe it would be easier to
borrow funds that they need if their lenders can perfect their liens
using the UCC system.

The proposal would permit lenders to perfect security interests in
copyrights, in fact all Federal intellectual property rights, with a
UCC filing at the State level. Alternatively, they could perfect their
security interest by filing something called a Federal financing
statement, something similar to a UCC-1, with the Copyright Of-
fice or, for that matter, with the Patent and Trademark Office or
the Plant Variety Protection Office if the security interest pertains
to the rights administered by those offices.

The current system for recording transfers of copyright other
than security interest would not be altered except that the 1-month
grace period for filing a document would be eliminated in favor of
a first-to-file system. Transfers secured through a default of a secu-
rity interest would be recorded by filing financing statements rath-
er than recording the actual document of transfer.

We contacted representatives of a number of copyright industries
to hear their views on the current system and the ABA proposal.
Despite the publicity that has been given over the past few years
to the criticism of Peregrine, we learned that most copyright owners
are satisfied with the basic framework of the current system, even
after Peregrine, and that they oppose the ABA proposal. The con-
sistent theme was that copyright owners prefer the convenience of
being able to search all rights pertaining to a copyright in a single
office rather than having to search our records as well as the
records of one or more State secretaries of state. They also prefer
having access to the actual document of transfer so that they can
determine for themselves what rights have been secured or trans-
ferred, rather than having access only to a financing statement
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that is much less informative. And they prefer the current system
that records rights in specific works rather than a system based on
vague statements of liens on a party's intangibles or intellectual
property rights.

We do not profess to be experts in secured transactions nor do
we presume to speak to the merits of the proposal insofar as it may
address the needs of reforms in the patent and trademark areas.
Based on our experience and expertise in administration of the
copyright law, we do have serious concerns about the changes that
the proposal will impose on the current system.

Some of our particular concerns which are set forth in greater de-
tail in our written testimony are, one, the proposed changes in the
system for recording copyright transfers other than security inter-
ests. Two, permitting perfection of security interest without requir-
ing specific identification of the work secured. Three, making an
exception for security agreements to the requirement that the ac-
tual document embodying the transfer of copyright be submitted
for recordation. Finally, we are also concerned that the proposal
provides for the coexistence of dual State and Federal systems for
recordation of security interest.

We are certainly not here to defend the current system as per-
fect. We know that some needs of lenders and copyright owners are
not being met. For example, the current system does not address
the problem of after-acquired property, an issue of particular inter-
est to venture capitalists and start-up companies. We do not, how-
ever, come here with a solution to the problem. The proposal is de-
signed to address that solution, but it does so in a way that to meet
the needs of one segment of copyright owners and their lenders, it
would seriously weaken a system that serves the needs of the vast
majority.

Although we believe that the ruling in Peregrine was fundamen-
tally correct, we do not believe that a correct reading of current law
necessarily supports the conclusion that Federal copyright law pre-
empts State methods of perfecting security interests in accounts re-
ceivable relating to copyrights. We understand that much of the
dissatisfaction relates to that part of the case.

Serious consideration should be given to clarifying that security
interests in royalties and receivables may be recorded at the State
level, even though a copyright may be lurking in the background.
We also recognize that secured lenders desire to establish the prior-
ity of their liens vis-a-vis other lenders by resorting to the UCC
system that they use every day. We do not believe that it would
necessarily do violence to the statutory scheme if security interests
could be perfected at the State level for the limited purposes of es-
tablishing priority among competing security interests. However,
we believe that a secured creditor who wishes to secure his rights
against the entire world, including those who have purchased
rights in a copyrighted work, should be required to use the office's
centralized system.

In conclusion, we believe that enactment of the ABA proposal
would change many established practices which continue to serve
the interest of most copyright owners and others who need access
to information about copyright owners. We would not oppose
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changes where a broad consensus has been achieved but we believe
that many of the changes proposed are controversial.

Today's hearing serves a useful function as a starting point for
discussion and debate about these issues, but we believe any
changes should be considered only after a careful study of the cur-
rent system of the needs of copyright owners, creditors, and other
users of the recordation system, and of the desirability and feasibil-
ity of changing the system that has so long served the interest of
the copyright community.

Thank you.
Mr. COBLE. Thank you, Ms. Peters.
[The prepared statement of Ms. Peters follows:]

PREPARED STATEMENT OF MARYBETH PETERS, REGISTER OF COPYRIGHTS, COPYRIGHT
OFFICE OF THE UNITED STATES, THE LIBRARY OF CONGRESS

Mr. Chairman, members of the Subcommittee, I am pleased to testify today on
a proposal of the American Bar Association Joint Task Force on Security Interests
in Intellectual Property labeled the "Federal Intellectual Property Security Act."
While it is widely known that the Copyright Office has registered copyright claims
since 1870, it is less commonly known that this Office has also recorded transfers
of copyrighted materials from that date. Today, transfers of huge catalogs or librar-
ies of copyrighted works occur frequently. Recordation of transfers-including secu-
rity interests-is one of the core functions of the Copyright Office.

Our testimony today is based upon our expertise and experience in the adminis-
tration of copyright law. We do not profess to be experts in the law or business of
secured transactions. Nor would we presume to speak to the merits of the ABA pro-
posal insofar as it may address needed reforms in the patent and trademark laws.
In preparing for this hearing, we have consulted with representatives of various seg-
ments of the copyright community who have a stake in the system of recordation
of transfers of interests in copyrights. We also recognize that lending institutions
have an interest in a system that reliably and efficiently provides constructive no-
tice of interests in copyrights, including security interests. We hope that today's
hearing will represent the beginning of a dialog between those who believe that the
framework of the current system is fundamentally sound-a view that we believe
is shared by most copyright owners-and those who perceive a need for a system
that better accommodates the requirements of their lending practices.

As I have suggested, it is the Copyright Office's understanding that some busi-
nesses producing copyrighted property and many financial institutions may support
the ABA proposal. However, the Copyright Office also believes that the current rec-
ordation system, which" requires the submission of actual documents and makes
them part of the public record, is preferred by most copyright owners. Additionally,
many prefer that constructive notice be limited to documents that specifically iden-
tify works and support the requirement that the work identified in the document
be registered. I believe these are real strengths of the current system.

BACKGROUND TO COPYRIGHT RECORDATION

The current copyright recordation system had its origins in the first copyright
statute assigning copyright responsibilities to the Librarian of Congress. In the
Copyright Act of 1870,1 section 89 [later recodified as section 4955] provided as fol-
lows:

"That copyrights shall be assignable by law, by any instrument of writing, and
such assignment shall be recorded in the Office of the librarian of Congress
within sixty days after its execution, in default of which it shall be void as
against any subsequent purchaser or mortgagee for valuable consideration,
without notice."

Courts interpreting the provision ruled that the requirement of recordation was
mandatory.

2

16 Stat. 212; 41st Cong., 2d Sess., c. 230 sections 85-111 (1870).2 lBrody v. Reliance Motion Picture Corp., 229 Fed. 137 (2nd Cir. 1916)(interpreting the provi-
sion in the 1870 Copyright Act).
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The 1909 Copyright Act enlarged the grace period but otherwise maintained the
essence of the previous recordation system.3 Section 44 [later recodified as section
30] provided as follows:

"Every assignment of copyright shall be recorded in the copyright office within
three calendar months after its execution in the United States or within six
months after its execution without the limits of the United States, in default
of which it shall be void as against any subsequent purchaser or mortgagee for
a valuable consideration without notice, whose assignment has been duly re-
corded."

As with the 1870 Act, courts interpreted the recordation provision in the 1909 Act
to be mandatory.4 With respect to mortgages, the Second Circuit ruled in 1921 that
copyrights can only be mortgaged under the federal copyright law.5

Based on our review of the background to the adoption of the general revision of
the Copyright Act in 1976, it seems clear that Congress intended to create a federal
system of copyrighted works which included a registry of claims to copyright and
of transfers of copyright ownership. The 1961 Report of the Register of Copyrights
on copyright law revision noted that although the previous law's requirement of rec-
ordation in the Copyright Office applied only to 'assignments," it was not entirely
clear under that law whether "assignments" included exclusive licenses or other
transfers of less than all rights. The Report proposed that the law be clarified to
state that other instruments, such as wills, trust indentures, decrees of distribution,
mortgages and discharges, and corporate mergers should be considered transfers of
copyright ownership. The Office recommended that the new statute specifically
cover exclusive licenses and all other transfers of ownership. (Emphasis added).6

The Register stated that the purposes of a recordation system for copyright trans-
fers were:

(1) to enable a transferee to give constructive notice to all third persons of the
transfer of ownership to him; and

(2) to enable third persons to determine from the record who is the owner.7

These goals were also enumerated by Alan Latman in his study of the recordation
system.8 To meet these goals, the recordation system had to embrace all instru-
ments by which the ownership of copyright is transferred in whole or in part. The
Report of the Register stated that "records of copyright ownership are particularly
important in view of the nature of copyright as a form of intangible and incorporeal
property not capable of physical possession." 9

With respect to what should be filed, the Office stated that there "should be prac-
tical assurance that the instrument recorded is precisely the same as the one exe-
cuted." io Therefore, the Office recommended that the statute explicitly require that
any instrument filed for recordation bear the actual signature of the person execut-
ing it or a sworn or official certification that it is a true copy. The Office stated that
constructive notice should be confined to the facts specified in recorded instruments.
Unrecorded documents could not get such effect. Moreover, the Office rejected blan-
ket transfers. The Register's Report stated that "in some cases a recorded transfer
will cover 'all the copyrights' owned by the transferor with no identification of the
individual works," and concluded that constructive notice should be confined to
copyright in works specifically identified by the recorded instrument. Otherwise, it
might be "extremely difficult and time-consuming for a third person to ascertain
whether the copyright in a particular work is covered by such a blanket transfer." 11

The transfer provisions in the current law reflect the goals and recommendations
of the Register. They were determined early in the revision process; the recordation

3 Act of March 4, 1909, ch. 320. section 44, 35 Stat. 1075, 60th Cong. 2d. Sess. (1909).4 Photo-Drama Motion Picture Co. v. Social Uplift Film Corp., 213 Fed. 374 (S.D.N.Y.), afrd,
220 Fed. 448 (2nd Cir. 1915).

5In re Leslie.Judge Co., 272 Fed. 886 (2nd Cir. 1921).
6Report of the Register of Copyrights on the General Revision of the U.S. Copyright Law,

House Committee Print, 87th Cong. 1st Sess. p. 94-95 (1961).
71d., p. 95.
SAlan Latman, The Recordation of Copyright Assignments and Licenses, Copyright Office

Study No. 19, Committee Print, Subcomm. on Patents, Trademarks, and Copyrights, Senate
Comm. on Judiciary, 86th Cong. 2d Sess. p. 119 (1960). The Latman study was one of 35 copy-
right law revision studies prepared for the Senate Subcommittee on Patents, Trademarks and
Copyrights under the supervision of the Copyright Office.

SReport of the Register of Copyrights on the General Revision of the U.S. Copyright Law,
House Committee Print, 87th Cong. 1st Sess. p. 95 (1961).

'Old. p. 96.
111d.
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provision of the first revision bill in 1964 was virtually identical to section 205 of
the current law. 12 During the next twelve years (i.e., up to and including the pas-
sage of the Copyright Act of 1976), this section generatedno controversy.

Today processing transfers of copyright ownership involves several steps. The
original document that transfers copyright ownership which bears the actual signa-
ture of the person who executed it must be submitted for recordation; alternatively,
a copy of the document may be submitted if it is accompanied by a sworn or official
certification that it is a true copy of the original signed document. A Document
Cover Sheet may be used to facilitate the cataloging process. Documents are veri-
fied, numbered, cataloged, and imaged for the public record. Certificates of recorda-
tion are issued; they bear the date of recordation and the volume and document
number identifying the recorded document.1 3 The original document is returned to
the sender with the certificate. An online record is created of recorded documents
which is searchable by parties and titles. In addition, registration numbers, if any,
the nature of document, the date of execution and other bibliographic data appear-
ing in the document are included in the online record. Processing time is currently
about 6 months.

Before 1990, no question had been raised about the scope of the recordation provi-
sion. That changed with the decision of In re Peregrine Entertainment Ltd., 116 B.R.
194 (C.D. Cal. 1990), which held that the only way to perfect a security interest in
copyrighted works was to record the security interest with the U.S. Copyright Of-
fice. This was the intent of the drafters of the 1976 Act. However, after Peregrine
some questioned whether section 205 of Title 17 was intended to be the sole method
of perfection for security interests in copyrighted works. Moreover, the banking in-
dustry apparently believes the UCC filing system for security interests should play
a prominent role in financing arrangements regarding copyrighted property.

The Peregrine decision was followed by two additional cases with similar holdings.
In re AEG Acquisition Corp., 127 B.R. 34 (Bank. C.D. Cal. 1991), amended, 161 B.R.
50 (9th Cir. BAP 1993); In re Avalon Software, Inc., 209 B.R. 517 (Bank. D. Ariz.
1997). Recently, the United States Court of Appeals for the Ninth Circuit held in
Broadcast Music, Inc. v. Hirsch, 104 F.3d 1163 (9th Cir. 1997), that an assignment
to creditors of an interest in royalties from a copyrighted work is not a transfer of
copyright ownership or a "document pertaining to a copyright" under section 205,
and therefore need not be recorded with the Copyright Office. The Court distin-
guished Peregrine as a case involving a security interest in a copyright subject to
recordation under section 205.

The Peregrine decision stimulated a study of the recordation system and a move-
ment towards reform. The proposed Copyright Reform Act of 1993, H.R. 897, 103rd
Cong. 1st Sess., would have permitted perfection of security interests by either a
UCC filing or recordation with the Copyright Office. The bill, also proposed other
changes, such as the elimination of the requirement that the work be registered in
order to be accorded constructive notice. Register of Copyrights Ralph Oman did not
oppose reversing the Peregrine decision, but advised against making precipitous
changes without adequate study.14 The American Bar Association and other inter-
ested groups testified in favor of reform, but desired a more comprehensive reform
incorporating a registry of security interests in all intellectual property including
patents and trademarks.15 The provisions were deleted from the proposed legislation
in order to study whether a single system could be developed.' 6

THE ABA PROPOSAL

The ABA proposal would create a dual system permitting the perfection of secu-
rity interests in federal intellectual property through a UCC filing at the state level
or a filing of a new type of "federal financing statement" at the federal level. The
proposed system would be radically different than the present system.

UCC filing systems are maintained by the Secretaries of State of the various
states; under the ABA proposal, security interests filed at the state level would be

12H.R. 11947, 88th Cong. 2nd Seas., § 18; S. 3008, 88th Cong. 2nd Sess., § 18.
1337 C.F.R. § 201.A(e) provIdes, in pertinent part, "The date of recordation is the date when

a proper document under paragraph (c) of this section and a proper fee under paragraph (d)
of this section are all received in the Copyright Office."

t4 Copyright Reform Act of 1993: Hearings on H.R. 897 before the Subcomm. on Intellectual
Property and Judicial Administration of the House Comm. of the Judiciary, 103rd Cong. 1st
Seas. 232 CMarch 4, 1993) CWritten Statement of Ralph Oman, Register of Copyrights).

16 Copyright Reform Act of 1993:, Hearings on H.R. 897 before the Subcomm. on Intellectual
Property and Judicial Administration of the House Comm. of the Judiciary, 103rd Cong. 1st
Sess. 160 (March 4, 1993) (Written Statement of J. Michael Cleary).16 H.R. Rep. No. 103-388, 103rd Cong. 1st Sess. 21 (1993).
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filed in the state where the debtor lives. Alternatively, under section (b)(2)(B) of the
proposal, holders of security interests in federal intellectual property would also
have the option of filing a federal financing statement with the appropriate federal
intellectual property agency. The federal financing statement, which would broadly
describe the covered intellectual property rights, would encumber all copyrights
owned by the debtor without specifying actual works. The proposal encourages the
Copyright Office and the Patent and Trademark Office to create a system of joint
administration; it does not mandate one unitary system. Priority between state fil-ings and federal filings would be given to the first-to-file.

While the basic system for recordin transfers of copyright under section 205
would remain the same, in two areas there would be important changes. First, the
one-month grace period in section 205 would be eliminated in favor of a first to file
system. Second, procedures for recording transfers secured through a default of a
security interest would be substantially different from the requirements for record-
ing other transfers.

CONCERNS OF THE COPYRIGHT OFFICE

In preparation for this hearing, we met with representatives of a number of copy-
right industries. They stated their preference for a continuation of the present sys-
tem. We asked what the problem was that the ABA proposal was trying to address;
they indicated it was after acquired property, i.e., the needs of venture capitalists
and the needs of start-up companies seeking investment capital. When we asked
how they dealt with works that have yet to be created, a representative of a major
motion picture company stated that periodic registrations are made for the work as
it progresses (e.g., registrations of various versions of a screenplay). We recognize
that this may not be a solution for all of the copyright industries.

In our meeting, a number of concerns were expressed. One had to do with the
proposal to have only a financing statement which might simply refer to intangibles
and not include any specific titles. A second had to do with the fact that the actual
document would not be on file in any public place. As our comments will indicate,
we share these concerns. The copyright owners also expressed other concerns which
I am sure they will bring to your attention.

We believe that most copyright owners oppose elimination of the exclusivity of the
federal copyright system. At this point, it appears that for the sake of clarity and
simplicity a federal system is better than coexisting federal and state systems.
Clearly, the ABA's proposal represents a radical change in the recordation system.
It deserves a full and deliberate study. Later in this testimony, I will mention a cou-
ple of ways in which the current system might be modified to accommodate the
needs of lenders.

The Copyright Office has comments on a number of aspects of the ABA proposal,
including: (1) changes in the section 205 system for recording copyright transfers
other than security interests; (2) permitting perfection of security agreements with-
out requiring specific identification of the works by titles or registration numbers;
(3) making an exception, for security agreements, to the requirement that the actual
document embodying the transfer of copyright be submitted for recordation; (4) the
interplay between state UCC systems and the federal system; (5) the feasibility of
and need for a joint administration of the system of recording security interests in
federal intellectual property; and (6) administrative burdens posed by the proposed
system. Our specific comments in these six areas are as follows:

1. Changes in the section 205 recordation system under the copyright law.
The ABA proposal would modify the section 205 recordation system in two areas.

First, the one-month (two months for documents executed outside the United States)
ace period in section 205(d) would be eliminated in favor of a first to file system.

Second, procedures for recording transfers secured through a default of a security
interest would be substantially different from the requirements for recording other
transfers.

The current system giving priority to the first to execute, with a grace period for
recordation, has been in place since 1870. The system provides that between two
conflicting transfers, the first purchaser is protected as long as the transfer is re-
corded, in the manner required to give constructive notice, within one month of its
execution in the United States or two months after its execution outside of the
United States, or at any time before recordation in such manner of the later trans-
fer. Otherwise, the later transfer prevails if it is recorded first in the manner to give
constructive notice provided it was taken in good faith and without notice of the ear-
lier transfer. The ABA proposes going to a first to record system. There are advan-
tages to the ABA proposal. A system with a grace period means that a prospective
purchaser cannot be completely certain that the silence of the record insures his
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protection. He cannot detect from the record an earlier purchase that has not been
recorded; and the later recordation of the prior purchase will defeat him if takes
place within one month after its execution.

On the other hand, the concept of an initial grace period is deeply rooted in U.S.
copyright law. See Latman, Study No. 19 at 121. Latman notes that the drafters
of the Uniform Conditional Sales Act in 1922 provided for a 10 day period during
which a purchaser was protected against subsequent purchases even if he had not
yet recorded; this was warranted by considerations of distance and unavoidable
delays. Latman went on to note that such considerations were less persuasive in
light of modern facilities for transmission of documents but that recordation in
Washington, D.C. for transactions occurring throughout the United States might
call for some grace period.

It is difficult to predict what the effect of abolition of a grace period would be.
Despite tremendous advances in communication and transportation, a document ex-
ecuted today in Washington, D.C. can be submitted for recordation before a docu-
ment executed yesterday in Moscow or even Los Angeles. The factors that justified
a grace period in the 1870, 1909 and 1976 Acts may still be present today, although
even proponents of the grace period cannot deny that the length of the period could
be shortened considerably.

With respect to recordation of transfers secured through default of security agree-
ments, section 3(b)(4)(G) would establish special procedures based on recording fi-
nancing statements rather than the actual security agreements. Thus, for transfers
of ownership that result from such defaults, the public record would be confined to
a statement by the secured party identifying what was transferred as a result of
the default. This would be in contrast to the" public record for all other types of
transfers, which would still require the recordation of the actual document of trans-
fer. The result could be an impairment of the comprehensiveness and integrity of
the public records of copyright ownership.

Moreover, the Office would have to establish different procedures with respect to
records of transfer of ownership, depending upon whether the transfer was in exer-
cise of a secured party's post-default rights or remedies. Administratively, it is dif-
ficult and burdensome to establish different procedures according to the type of doc-
ument which is being recorded. We see no reason to abandon the current legal re-
quirement that the actual document be submitted; in fact, we regard the require-
ment to be a strength of the current system. The Copyright Office therefore has se-
rious concerns about the creation of a second category of procedures within section
205.
2. The perfection of security agreements not limited to specific titles of registered

works.
Ideally, a public record of copyrighted works should permit title searches to ascer-

tain who owns rights in a particular work, and the nature of those rights. That is
the clear goal of the current system, which allows any document to be recorded, but
gives constructive notice only to documents which specifically identify works by title
or registration number. Recordation of transfers performs a vital informational func-
tion; titles of works covered by a transfer are extremely important and seem indis-
pensable if the recording system is to be effective.

Under the ABA proposal, federal financing statements making general statements
as to "intangibles" or "intellectual property" would cover all copyrights owned by the
debtor. Since there is no requirement that federal financing statements identify the
specific property which the statement covers, it would be impossible to ascertain
through a search of the public record the works encumbered by the financing state-
ment. As a result, clearing titles through a search of the public record could become
impossible. Adding to the complexity would be the perfection of security interests
in federal intellectual property which had been secured at the state level through
UCC filing. We discuss this below.
3. The lack of recordation of the actual security agreement, which best defines the

rights of the parties.
As mentioned above, the documents submitted for recordation are reproduced and

maintained in the Copyright Imaging System. Before October, 1997, they were re-
produced on microfilm. Retrieving documents is a central feature of the public
record, enabling a determination of the precise language used by the parties in
transferring, a ocating or encumbering various rights. We believe there are clear
advantages to a public record that provides public access to the very document that
accomplishes a transfer of rights, rather than mere access to one party's character-
ization of the rights transferred to that party.
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Under the ABA proposal, recordation of security agreements in either the federal
system or the state UCC system would be accomplished by submission of a fairly
simple financing statement cornpleted by the financial institution. There is no re-
quirement that the debtor sign the financing statement, and inaccuracies do not in-
validate the filing "as long as such errors or omissions are not seriously misleading."
The fact that the debtor would have no input to the filing of financing statements
raises the possibility of abuse. Third parties interested in knowing what rights have
been encumbered would find little useful information in the public record; there
would be no means to gain access to the actual securit agreement (and the lan-guage therein which states what rights are being encumbered) or to learn anything
beyond the general description such as "intangibles" or "intellectual property." We
recognize that there would be legal advantages for the financing institution to de-
scribe the encumbered property as broadly as possible, but we believe that those ad-
vantages would be outweighed by the disadvantages described above.

4. The interplay between state UCC systems and the federal system.
On previous occasions, the Copyright Office has not objected to proposals to over-

rule the Peregrine decision through statutory modification of the copyright law. This
position was based on an assumption that this was what copyright owners as well
as lenders wanted. However, after conferring with copyrght owners we have con-
cluded that there is no consensus that Peregrine should be overturned. Moreover,
the ABA's proposed two-level system that would replace the current system seems
unduly complicated.

Judge Kozinski noted in Peregrine that a recording system works by virtue of the
fact that interested parties have a specific place to look in order to discover with
certainty whether a particular interest has been transferred or encumbered. He
wrote, '[t]o the extent there are competing recordation schemes, this lessens the
utility of each. . . ." 17 He stated that "[ilt is for that reason that parallel recorda-
tion schemes for the same types of property are scarce as hen's teeth. . . .No use-
ful purposes would be served-indeed much confusion would result-if creditors
were permitted to perfect security interests by filing with either the Copyright Of-
fice or state offices." Is He added, "if state methods of perfection were valid, a third
party (such as a potential purchaser of copyright) who wanted to learn of any en-
cumbrances thereon would have to check not merely the indices of the U.S. Copy-
right Office, but also the indices of any relevant secretary of state. Because copy-
rights are incorporeal-they have no fixed situs-a number of state authorities
would be relevant. Thus, interested third parties could never be entirely sure that
all relevant jurisdictions have been searched." He found that such a system could
hinder the purchase and sale of copyrights and frustrate Congress's policy that copy-
rights be readily transferable in commerce. 19

We believe that Judge Kozinski made a compelling case for a single federal re-
cording system for transfers of copyrights, including security interests. However, the
single system need not necessarily be as comprehensive as suggested in Peregrine.
We recognize at least two areas where there may be room for the filing of security
interests with the states rather than with the Copyright Office: (1) security interests
in receivables, and (2) recordation of security interests for purposes of constructive
notice to other secured creditors,. as distinguished from constructive notice to other
assignees.

The Copyright Office agrees that the Peregrine decision, insofar as it relates to
recordation of security interests in copyrights themselves, reflects the copyright law.
Until Peregrine, there was no dissatisfaction of which we are aware with the rec-
ordation provisions of the law. We are aware that the banking community and some
copyright owners believe that the Peregrine decision should be overturned, and we
recognize that they are motivated by legitimate concerns. There may be gaps in the
current system that should be addressed.

One controversial aspect of Peregrine is Judge Kozinski's conclusion that federal
copyright law preempts state methods of perfecting security interests not only in
copyrights, but also in related accounts receivable. 20 We do not believe section 205
necessarily requires that conclusion, and we do not believe that the policies underly-
ing section 205's centralized recordation system necessarily require such a result.
The Ninth Circuit may have undercut this aspect of the Peregrine ruling in Hirsch

17116 B.R. 200

19 d.20See, e.g., A. Haemmerli, "Insecurity Interests: Where Intellectual Property and Commercial
Law Collide," 96 Colum. L. Rev. 1645, 1680 (1996); P. Choate, "Note & Comment: Belts, Sus-
penders, and the Perfection of Security Interests in Copygh: the Undressing of the Contem-
porary Creditor," 31 Loy. L.A. L. Rev, 1415, 1430 n.95 91998.
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when it ruled that assignments of a right to receive royalties are not subject to sec-tion 205's recordation requirement. To the extent that financial institutions and
their borrowers are concerned that their ability to engage in secured transactions
is adversely affected by this aspect of Peregrine, it may be that the problem is rel-atively easy to resolve. A system that recognizes recordation of security interests in
receivables at the state level likely would do no harm to the policies underlying sec-
tion 205.

We also recognize that secured lenders desire to establish the priority of their
liens vis-a-vis other lenders by resorting to the UCC system with which they arefamiliar. It may be that the considerations that led Congress to adopt a unitary fil-ing system for copyright transfers do not require that the federal system be utilized
for purposes of prioritizing rights of creditors among themselves. Thus, it may make
sense to recognize perfection of security interests in copyrights at the state level forthe limited purpose of allocating rights among lien creditors. On the other hand, itwould do violence to the statutory scheme if a secured creditor who simply files aUCC-1 with a state secretary of state could obtain priority over a bona fidepur-chaser for value of all rights in a copyrighted work who has diligently searched theCopyright Office records and has discovered that those records reveal that the seller
has clear title to the rights being sold. A secured creditor who wishes to secure hisor her rights against the entire world, including those who have purchased all rightsin a copyrighted work, should be required to use the centralized system established
to provide constructive notice to the world.
5. The feasibility of joint administration of the system of recording security interests

in federal intellectual property.
The major systems of federal intellectual property protection are copyright, pat-

ent, and trademark. The concepts and laws underlying these systems of protectionare very different, and we believe administering these rights in the different agen-
cies with specialized expertise enhances efficiency rather than inefficiency. Ourother comments make clear that we view as strengths of the current system the re-
quirement that the affected works be identified specifically and the requirement
that the document of transfer be recorded and available for public inspection. Thesefeatures may be irrelevant to the needs of the patent and trademark systems. We
do not believe the case has been made for standardizing the system of recordation
of security interests or other transfers in all federal intellectual property; therefore,
we see no need or benefit from coordination of the various recordation systems.
6. Establishing a Totally New System of Recordation For Security Interests at the

Federal Level
We have additional concerns about some of the details of the proposed new federal

system for recording security interests which removes them from the system usedfor recording transfers of copyright ownership. We have already indicated some rea-
sons why the proposed system based on federal financing statements seems inferior
to the present system. The proposed system is also more complicated in many ways
and would impose administrative burdens that do not seem warranted.

Under the ABA proposal, each filing statement would have to be date-stamped
with the hour of filing. This is not currently done. Statements would lapse after 10years unless a continuation statement is filed before the lapse. If the continuation
statement is filed by someone other than the secured party of record, it must be ac-companied by a separate assignment statement authenticated by the secured partyof record. The system anticipates terminations and release statements as well as
transfer statements.

Such a system would take time to develop and establish, require additional per-sonnel and a new computer system. It would force all users to learn this potentially
complicated new system. Additionally, a filing in the proposed new federal systemmay not prevail if there was first perfection at the state level. In short, the benefits
of such a system appear to be outweighed by its burdens.

CONCLUSIONS
Records of copyright ownership are increasingly important in our global,

networked society. The current recordation system has been in place since 1870. En-
actment of the ABA proposal would change many of the established practices. TheCopyright Office would not oppose any change on which a broad consensus has beenachieved. However, the Office believes many of the proposed changes are controver-
sial. Today's hearing serves a useful function as a starting point for discussion anddebate about these issues. We caution, however, that any changes should be consid-
ered only after a careful study of the current system, of the needs of copyright own-
ers, creditors and other users of the recordation system, and of the desirability and
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feasibility of changing the system that has for so long served the interests of the
copyright community.

Mr. COBLE. We are joined by the gentleman from Indiana and
the gentleman from California, Mr. Pease and Mr. Gallegly.

Ms. Peters, copyright owners have raised concerns that expand-
ing section 110(2), would harm their markets both by interfering
with opportunities and by increasing the risks of unauthorized dis-
semination over the Internet. In what way do your recommenda-
tions address these concerns?

Ms. PETERS. First, our recommendations are premised on the fact
that in order to have the exemption, there must be both controls
with respect to access to the work; and second, there must also be
controls with respect to downstream uses. And the bottom line is
if those protections are not in place, then the exemption cannot
apply.

Mr. COBLE. In reference to filing of security interests with the
Copyright Office, Ms. Peters, if you will, expand on why it is impor-
tant that security interests be applicable to one work rather than
applicable to all the works of an owner.

Ms. PETERS. One, for certainty. If you go back and you look at
recordation statutes with respect to land, they record an interest
that is very specific. You know where that piece of property is. If
you go to the Constitution, you find that copyright is created in
works, and it is a work that gets the protection and it is a work
that has the bundle of rights and it is a work that has all trans-
actions with respect to that work recorded in the Copyright Office.

In the 1976 act, there was a lot of study that went into it and
one of the questions was whether or not you really needed to spe-
cifically identify the work. There was reference in the 1961 Reg-
ister's Report about whether or not transfers that refer to all of the
copyrights or all of the works owned by X was sufficient, and it was
determined at that time by all of the people who were looking at
this subject that you should have specific identification. So I think
just as we need to specifically identify land, I think that the copy-
right owner's right is in a work or a series of works and they are
identified by registration number or title, and I see no overriding
reason why that should be turned on its head.

Mr. COBLE. Specificity, I guess, is the key word.
Ms. PETERS. Specifically identified some way.
Mr. COBLE. In your report, you recommend that Congress expand

the categories of works covered by section 110 (2) to include audio-
visual works. Why should audio-visual works be included under a
new distance education exemption when they were not covered by
the previous exemption for instructional broadcasting?

MS. PETERS. I agree that that is the most controversial part of
our recommendation. If you look at what was done in the 1976 act,
it looked at whole works, so you can display any work; but when
it comes to performance, you are limited to performing basically
non-dramatic literary works and musical works. And the categories
that are not covered are audio-visual works, pantomimes, dramatic
works, and I think it was because it was felt that performing the
entire work would seriously undercut the market for those works,
including audio-visual works, and I think that the drafters of that
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statute believed that uses of portions of works could be covered by
fair use.

In our hearings and in our conversations, what we heard was the
most difficult issue was licensing of audio-visual works, not whole
works, parts of works. And so when you deal with fair use, you are
always dealing with uncertainty on whether you can or can't do
something.

So, after much thought and much wrestling, we concluded that
in today's educational world, all types of works should be allowed
to be included under certain conditions as long as they don't inter-
fere with the market for the work. And so we recommended includ-
ing these additional types of works. But remember, we said only
portions of works could be used and, again, it is only they can be
used if the technological protection measures have been attached to
them both with respect to gaining access to the work or making
copies of that work.

Mr. COBLE. I thank you, Ms. Peters. The red light is now illu-
minating into my face and I will yield to the gentleman from Cali-
fornia.

Mr. BERMAN. Thank you very much, Mr. Chairman. It is always
a pleasure to have you with us and it seems like your analysis,
both in your report and in your testimony is very good but I find
a certain disconnect between the analysis and the recommenda-
tions.

You emphasize in your proposed changes that you got to man-
date that the people who are utilizing those broadening exemptions
have the appropriate protection to, one, limit access to the author-
ized; and secondly, to prevent the redistribution, retransmission,
redissemination of these works. And then you say if the copyright
protection technology were further along, further developed, broad-
ening exemptions would be less dangerous to copyright owners, and
if licensing were further involved, broadening exemptions could be
less important for educators. Even though you have had these two
"ifs," you conclude now is the time for legislation and solve the
problem, I guess, by mandating the reasonable protection meas-
ures.

But if reasonable protection-either- we have created-we haven't
really broadened the exemption, because the reasonable protection
measures aren't there and no one can take advantage of it, or we
have applied "reasonable" in the sense of what is available now,
which is pretty much well conceded is fairly ineffective, and there-
fore we have opened up the barn door, and I just- -

Ms. PETERS. You could have been part of our discussions. We ac-
tually had these discussions for hours and hours and hours. And
why we ended up concluding what we did really had to do with
going back to the intent in 1976, which we have to really admit
section 110(2) as it is cast is a broadcast exemption, it really
doesn't cover works going through a computer, and that today com-
puters are being used more and more and more in classrooms and
in courses that are being offered by community colleges and univer-
sities. And we believed that if the intent that the legislators had
in 1976 was intended to be there, then we should update it at least
to allow the existing exemption. You can limit it to non-dramatic
literary works in music to be updated, to include the transmission
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of those works tlirough computer systems, as long as the additional
concerns with regard to a digital environment are in place.

What that means, and maybe you will call it ducking the issue,
is if they are not in place, you can't use the exemption; or, alter-
natively, if you are a legislator, you can say they are not in place
so I am not going to put in an exemption. But the bottom line is
still the same thing.

We recognize that there are huge dangers to copyright owners.
We do believe that education is really important and that the fact
that the exemption that was intended to cover then-existing tech-
nology is limited to broadcasting and doesn't cover computers is a
problem today, so that is how we ended up where we ended up.

Mr. BERMAN. You are right in a way. You have got to acknowl-
edge this new world. I don't know how the authors of the law in
1976-and some of them are around and some of them are in the
room-they were better than I was if they could have anticipated
this world then and made all the decisions they did make then,
with all the different tradeoffs that exist now.

But what you are articulating is really an interesting kind of a
proposal. We might change the legislation but may condition those
changes on the implementation of a technology protection system
that is not yet available; but then who decides and how is it de-
cided when they are available? Is it after the fact, judicial deter-
minations?

Ms. PETERS. One of the things you can consider is whether hav-
ing that kind of a system in place would encourage more people to
develop those types of systems, including educational institutions
themselves.

Mr. BERMAN. You mean they are sort of drooling over the broad-
ening of exemptions, and maybe they will get serious looking for
a way to utilize them?

Ms. PETERS. Yeah.
Mr. BERMAN. Thank you very much, Mr. Chairman.
Mr. COBLE. Thank you very much, Mr. Berman.
The gentleman from Indiana.
Mr. PEASE. Thank you, Mr. Chairman.
Ms. Peters, we have spent a lot of time together on international

issues here. That is one area-let me back up. I came in late, and
if you have addressed this before I got here, I apologize; but I did
not hear you address potential international implications of your
proposals regarding either treaty or protocol obligations of the
United States. Do you see any there?

Ms. PETERS. Actually, in this very long report, we did address
international implications. We did point out the fact that article 13
of the TRIPs agreement puts limitations on the types of exceptions
that you can have, and as well as Berne. However, exemptions that
are narrow, that serve purposes like education, are allowed as long
as, and it is very important, they don't interfere with the normal
exploitation of the work and the markets that copyright owners
have.

That is why on our recommendation, a proposal that if we were
asked to draft it, it would include all of the technological protection
measures. I think we were thinking that it would only apply to
works that were not originally intended for the instructional mar-

HeinOnline  -- 2004 Technology, Education, and Copyright Harmonization Act of 2002: A Legislative History 17 2004



ket, because if you are in the instructional market, that is your
normal licensing market. It is the television broadcasts that aren't
really selling to schools and in fact don't really have an interest inlicensing to schools, because the licensing may be more expensive
than you would ever get out of any payment of any fee.

So it would be a very narrow exemption vis-a-vis the commercial
exploitation of a work or the normal anticipation of a copyright
owner with regard to gaining royalties or licensing fees from that
market or that use.

Mr. PEASE. Does the construct that you are discussing, you were
discussing with Mr. Berman, of legislation that is dependent upon
technology that may or may not yet be available, does that conceptresent challenges in the international obligations of the United

tates? That concept, to my knowledge, is not yet acknowledged
internationally.

Ms. PETERS. Countries that want to adhere to the new WIPO
treaties must commit to putting in place remedies for acts or de-
vices that basically take away the protection measures that have
been put in place by copyright owners. And that is the only obliga-
tion, and they are doing that.

This is a little bit different. This is basically saying that in order
for-our recommendation is in order for a university or an institu-
tion to be able to use a work without getting permission or without
having a license, it would require that those protections be in place
whether they are in place by the copyright owner or the university.

So it really is-the treaties and what we are talking about are
a little bit different. The treaties have to do with remedies for copy-right owners, for people who get around devices and protection
schemes. This is basically saying in order to exploit a work, in
order to use an exemption, those protections must be in place to
make sure that the market that the copyright owner is entitled to
is not undercut.

Mr. PEASE. Thank you very much. Thank you, Mr. Chairman.
Mr. COBLE. Thank you, Mr. Pease.
Ms. Peters, thank you for being with us. This dialogue will be on-

going, I am sure.
Ms. PETERS. I would be pleased to assist you in any way that we

can.
Mr. BERMAN. The 14 other questions I had I think we can pursue

in another forum. I think you are right, we have a large- -
Mr. COBLE. We will move it along. We will be in touch, Ms. Pe-

ters.
I am now pleased to call the first big panel to the table and I

will introduce them as they make their way to the table. Former
Congresswoman Patricia Schroeder, who is President and Chief Ex-
ecutive Officer of the Association of American Publishers, the na-
tional trade organization of the U.S. Book publishing industry. Ms.
Schroeder left Congress undefeated in 1996. She voluntarily left, in
other words, after serving in the House of Representatives for 24
years. Mrs. Schroeder graduated from the University of Minnesota
and went on to Harvard Law School, one of only 15 women in a
class of more than 500 men. And, Pat, I will say to you and How-
ard and to Ed, if he is still here, someone asked me the other day
if I had planned to retire after this session, and my response was
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"not voluntarily." We can be involuntarily retired in our business.
Pat, it is real good to have you with us today.

Our next witness is another old friend whom I have not seen in
recent days, Fritz Attaway, who is the Senior Vice President for
Congressional Affairs and general counsel at the Motion Picture
Association of America. Before joining the MPAA, Mr. Attaway
served as attorney advisor in the Cable Television Bureau of the
Federal Communications Commission. Mr. Attaway received his
J.D. degree from the University of Chicago.

Our next witness is Laura Gasaway, who is the director of the
law library and professor of law at the University of North Caro-
lina; I am proud to claim, my alma matter. Good to have you with
us, Ms. Gasaway. Ms. Gasaway is testifying on behalf of the Asso-
ciation of American Universities and has taught courses in intellec-
tual property, cyberspace law, and law librarianship and legal re-
sources. Ms. Gasaway received her B.A. From the Texas Women's
University and her J.D. from the University of Houston. Ms.
Gasaway, I am uninformed geographically. Where is the Texas
Women's University located?

Ms. GASAWAY. It is in Denton, Texas.
Mr. COBLE. Thank you.
Our next witness is Mr. Glen Ochsenreiter who was recently

named Vice President of Industry Relations at iCopyright.com. In
1994 Mr. Ochsenreiter became the Vice President of Marketing and
Membership Services for the Software Publishers Association, now
known as Software and Information Industry Association, and con-
tinued in that position through the beginning of this year.

Our final witness is a gentleman who I will -let my old friend
from Kentucky and also former member of this body introduce, Pro-
fessor Cross. It is real good to have Ron back with us. Ron Mazzoli
from Louisiana. Welcome back, Ron.

Mr. MAZZOLI. Thank you very much, Mr. Chairman. It is really
great to join you in this historic room that saw so many of our dis-
cussions. I want to thank our colleague, Howard Berman, for his
nice words -about Representative Schroeder and myself, because in
fact we all worked together on the immigration bill among others
in our years here. And I join my friends, Mr. Jenkins and Mr.
Pease, whom I have not served with, but to commend them.

It is my opportunity today, Mr. Chairman, to introduce my col-
league. I am, as you know, with the University of Louisville. I had
the great pleasure of working with Representative Schroeder when
she came to Louisville as part of the Authors Forum to have a con-
versation, I would say, in front of several hundred people in Louis-
ville about her book and to talk about many personal incidences we
have had over these years.

But my real reason for being here is to introduce part of the
panel, this distinguished panel, Professor John Cross who is my
colleague at the University of Louisville School of Law, now the
Louis D. Brandeis School of Law. Professor Cross graduated from
Bradley University and got his J.D. From the University of Illinois,
came to the University of Louisville in 1987 to the faculty. Prior
to that he was practicing law in Minneapolis. His practice was then
in a lot of different business fields, but included intellectual prop-
erty.
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Professor Cross focuses his research and his teaching in intellec-
tual property and in authority of Federal courts. In 1991, Mr.
Chairman, Professor Cross received a university award for his re-
search, and in recent years has become active in international law
issues conducting research at McGill University in Montreal and
the University of Toronto at the request of the Canadian Govern-
ment, and then taught at Johannes Gutenberg University in
Maintz, Germany and also as a Fulbright scholar at the University
of Turku in Finland.

I wanted to have this opportunity, and I appreciate the gen-
tleman from North Carolina's extending it to me, to introduce Dr.
Cross to the panel.

Mr. COBLE. Thank you, Ron. Good to have you back. Professor
Cross, good to have with us.

We have written statements from all the witnesses on this panel
and I ask unanimous consent to submit them into the record in
their entirety.

Ladies and gentlemen, if you will, bear with me as I portray my
role as grinch and remind you of that ever-present red light as it
flashes before you. We will begin with Mrs. Schroeder.

STATEMENT OF PATRICIA SCHROEDER, PRESIDENT AND CEO,
ASSOCIATION OF AMERICAN PUBLISHERS, INC.

Ms. SCHROEDER. Thank you very much, Mr. Chairman. It is in-
deed an honor to be in front of you and this distinguished panel.
It is like a homecoming. But rather than trade stories with the
light blinking, I guess I better get on with my work.

You so nicely described the Association of American Publishers,
I don't think I need to go any further except to say we have edu-
cational publishers, trade publishers, scholarly publishers, univer-
sity presses, nonprofit presses, for-profit presses and all sorts of
others. So AAP represents most of the book publishing done in
America.

Let me go on and say, too, we all want to thank you, Mr. Chair-
man, and this committee for what you did 8 months ago when the
Digital Millennium Copyright Act passed. I think that was the big-
gest job's bill in this Congress and in the last Congress because
both Bob Rubin and Chairman Greenspan say that the products of
the mind, products where you add value with the mind, are really
America's 21st century jobs. And you did a tremendous amount 8
months ago by working to apply intellectual property protection in
the 21st century.

Part of the reason I am here is to say I really think what you
did in giving the Register of Copyrights the right to take her staff
and go through this whole issue about digital distance education
was the right thing.to do, and I think she and her staff did a fan-
tastic job. It was very thorough and impartial. They toured Amer-
ica. They allowed many of our publishers to come forward and dem-
onstrate many of the new digital education products that are com-
ing out for distance education. We salute the terrific thorough job
they did. Our only problem is we don't agree with the conclusion
that we need legislation at this time.

I think it is too early for legislation until we see what is transpir-
ing. Some of these areas have already been pointed out. You can
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take- the report, and it talks about the fact that we do not have yet
the technology for post-access protection. Terribly important, be-
cause people don't want to spend money creating these products
and then lose them. I asked many of our publishers: Who are creat-
ing digital packages, how are you doing this? How are they creat-
ing distance education products that supposedly one can't do this
without a change in the law? They said, It is simple. We are either
using our own works in the product, or we are using public domain
works, licensing works from other people or we are employing fair
use in different instances."

So everyone stipulates, including the report, there is a very ro-
bust, dynamic market in which all sorts of players are focussing all
sorts of creativity. So the market isn't dysfunctional. There is also
consensus with the study that we don't have the technology to pro-
tect products after they are produced.

Let me say there are several other things that we would ques-
tion. That is, while the paper says on pages 152-3 that in 1976
when we wrote the Distance Education Act, most education was
the province of nonprofit institutions, it goes on to say-today prof-
it/nonprofit lines are all blurred. Profitmaking institutions are
partnering with nonprofits, and there are all sorts of things going
on.

We totally agree with the report's picture of the change going on
in educational institutions today, so our question to you would be:
Why would you change section 110(2) just for nonprofit organiza-
tions, because what does that mean today? What does that mean
in today's world? It was much clearer in 1976, as they point out.
So that is another reason we should pull back and let the market
work.

The issue that is brought up on orphan works, again, we think
that is important to deal with; but what we would say is the idea
of orphan works cuts across to everything, not just distance learn-
ing. It cuts across course packs. It cuts across in all sorts of areas,
not just digital and distance education. And finally we salute what
the Register has done in clarifying and identifying many of the
issues of confusion around the fair use doctrine.

And I think with this report out, many people will be able to
focus back and use the knowledge and the gravidas of the Register
of Copyrights to be able to try and sort some of fair use issues out.
Working out these issues informally rather than starting to ham-
mer it out in huge legislative agendas here on the Hill has always
been the best way to proceed in such difficult areas of the law.

Basically AAP members has only been 8 months since we acted
on the last legislation. We agree with the report that the market
is robust and the post access technology isn't here yet.

And I see the red light is on, and I thank you again, Mr. Chair-
man, for letting me pack all this in.

Mr. COBLE. Thank you, Pat. Good to have you with us.
[The prepared statement of Ms. Schroeder follows:]

PREPARED STATEMENT OF PATRICIA SCHROEDER, PRESIDENT AND CEO, ASSOCIATION
OF AMERICAN PUBLISHERS, INC.

Mr. Chairman and Members of the Subcommittee:
Thank you for inviting me to appear here today on behalf of the Association of

American Publishers ("AAP") to discuss the Register of Copyrights's "Report on
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Copyright and Digital Distance Education,"' which was submitted to Congress last
month pursuant to Section 403 of the Digital Millennium Copyright Act ("DMCA"),
P.L. 105-304.

As the principal national trade association of the U.S. book publishing industry,
AAP represents more than 250 member companies and organizations that include
most of the major commercial book publishers in the United States, as well as many
small and non-profit publishers, university presses and scholarly societies.

AAP members pub ish hardcover and paperback books in every field, including
general fiction and non-fiction, poetry, religion, children's books, and general and
specialized reference works. In addition, A members publish scientific, medical,
technical, professional and scholarly books and journals, as well as textbooks and
other instructional and testing materials covering the entire range of elementary,
secondary, postsecondary and professional educational needs. Apart from print pub-
lications, many AAP members publish computer programs, databases, and other
electronic software for use in online, CD-ROM and other digital formats.

AAP'S INTEREST IN DIGITAL DISTANCE EDUCATION AND THE REGISTER'S REPORT

AAP members-and especially those whose primary markets come within the ru-
bric of "educational publishing'-have important stakes in promoting the develop-
ment of digital distance education opportunities consistent with the rights of copy-
right owners and users of copyrighted works under the Copyright Act.

To the extent that copyrighted works constitute a significant portion of the in-
structional materials used in distance education programs, AAP members have dual
interests in related copyright exemption issues. While all AAP members-including
trade book publishers and others not usually thought of as producers of "edu-
cational" materials-are creators or owners of preexisting copyrighted works that
may be used by other distance education providers, many AAP members (particu-
larly our nation's leading educational publishers) are themselves well-established
providers of distance education programs which often feature the copyrighted works
of others as well as their own. Moreover, many of these works and programs involve
collaborative efforts with academic institutions and non-profit entities such as muse-
ums and public broadcasting stations.
AAP participated actively in the recent series of demonstrations, hearings and re-

quests for comments that were initiated by the Register to create an evidentiary
record on which to base the recommendations required by Section 403 of the DMCA
regarding "how to promote distance education through digital technologies, includ-
ing interactive digital networks, while maintaining an appropriate balance between
the rights of copyright owners and the needs of users of copyrighted works."

AAP'S ASSESSMENT OF THE REGISTER'S REPORT AND RECOMMENDATIONS

AAP applauds the Register and her staff in the U.S. Copyright Office for doing
an excellent job in conducting their study activities and crafting the Report. Given
the obvious constraints imposed by the six-month statutory deadline for submitting
the Report to Congress, the Register and her staff deserve recognition for conducting
an extraordinarily thorough, open and impartial inquiry that offered ample opportu-
nities for all interested parties to make their views and concerns known on a num-
ber of key issues regarding (1) the nature of distance education, (2) current related
licensing practices, (3) the status of technological protections for the rights of copy-
right owners, (4) the application of current copyright law to digital distance edu-
cation activities, and (5) prior attempts to address certain copyright issues through
the negotiation of guidelines or the enactment of legislation.

The Report's summary and analysis sections, well-documented on the basis of the
detailed record established through the Register's proceedings, provoke no serious
disagreement or objection from the AAP. Unfortunately, the same cannot be said
with respect to the Register's legislative recommendations.

THE REPORT'S MAIN RECOMMENDATIONS ARE AT ODDS WITH ITS KEY FINDINGS

AAP objects to the Register's recommendation for Congress to revise Sections
110(2) and 112 of the Copyright Act primarily because the call for such legislative
action at the present time cannot be justified under the Register's stated test for

'Throughout this statement, we refer to "digital distance education" because that is the term
used by the Register in her Report. However, AAP urges Congress to keep in mind that "dis-
tance education through digital technologies" and "education using digital technologies" are in-
distinguishable because campus-based education augments the classroom experience with e-
mail, chat rooms, online content, and home-page syllabi, making it impossible to craft an exemp-
tion for one and not the other.
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governmental intervention in the marketplace. In addition, the specific statutory
recommendations at issue conflict with the Report's key observations regarding (1)
the nature of today's distance education marketplace, and (2) the importance and
status of technological measures against post-access infringing uses of copyrighted
works.

Is government intervention through statutory revision necessary and appropriate
at this time in the evolution of the digital distance education market? The Report
points to a number of indications that today's marketplace for digital distance edu-
cation is in a "state of flux" characterized by rapid and promising, but still evolving,
developments which eventually will resolve whatever marketplace problems exist
with respect to the use of preexisting copyrighted works of third-parties. (See, e.g.,
p.57-68, 141-144). Accordingly, the Register acknowledges the critical importance
of "timing" in considering whether current law should be changed (p.1 4 1 , 144), and
states that the test for determining when such government intervention would be
justified is whether the markets in which distance educators participate are "dys-
functional" in a manner and to a degree that calls for a legislative remedy. (p.144,
164).

AAP believes that, notwithstanding the Register's recommendations, the Report's
extensive observations rearding the state of the marketplace answer this question
with a resounding "NO! While program providers undoubtedly experience some
problems in using some preexisting copyrighted works of others in connection with
digital distance education, the marketplace clearly is not "dysfunctional" by any rea-
sonable definition of that term. To the contrary, the Report specifically states:

" Distance education in the U.S. is "a vibrant and burgeoning field" which the
advent of digital and other new technologies for delivery has made "the focus
of great creativity and investment." (p.1)

" "[T]he expanded audiences for these programs represent a potentially lucra-
tive market, which the varied participants in the process, including both cor-
porations and educational institutions, are seeking to tap." (Id.)

" Notwithstanding some copyright issues, "digital technologies have fostered a
rapid expansion in recent years, as well as a change in profile [in which]
many more distance education courses are being offered than ever before, and
the number is growing exponentially." (p.9)

" "Today's distance education courses use digital technology extensively for var-
ied purposes and in varied ways. The addition of digital technologies to the
distance education palette has produced new models of learning, resulting in
a richer and more interactive class environment." (p.13)

When the issue is examined in terms of the use of copyrighted works in digital
distance education delivered via interactive networks like the Internet, it is clear
that the admittedly limited scope of Section 110(2) has not produced a "dysfunc-
tional" marketplace. In fact, efficacy of Section 110(2) is simply irrelevant in the
vast number of instances where providers of distance education through interactive
digital networks create their own content, use public domain materials, obtain li-
censes to use the preexisting copyrighted works of others, or engage in "fair use"
of third-party materials. (p.3 8 )

In these circumstances, the Register's finding that "the technological characteris-
tics of digital transmissions have rendered the language of section 110(2) inapplica-
ble to the most advanced delivery method for systematic instruction" (p.1 4 4 ) does
not-and cannot-rationally constitute a judgment that the marketplace for digital
distance education is "dysfunctional." And, frankly, we are at a loss to explain the
Register's apparent conclusion to the contrary.

But even if it were reasonable to reach such a conclusion in the face of the Re-
port's other findings and thus justify the call for legislative action, the Register's
proposed revision to Section 110(2) would still be substantively flawed in at least
two fundamental respects that would skew public policy in direct contradiction to
clear findings in the Report.

The first fundamental flaw in the Register's recommendations for revising Section
110(2) is that it is conditioned on the general availability of effective, convenient
and affordable post-access technological controls on unauthorized uses to ensure
that the revised exemption maintains a balance of interests between copyright own-
ers and users of works that is "comparable" to the balance that Congress carefully
crafted into the existing exemption when it was first enacted. (p.144)

It is hard to understand how the Register, while stating that the exemption's
broadened coverage "should be tied to the ability to deploy such measures in addi-
tion to access control" (p.152), can urge Congress to move forward with the proposed
revisions to Section 110(2) when the Report clearly states:
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"Sophisticated technologies capable of protecting content against unauthorized
post-access use are just now in development or coming to market, and may be-
come widely available in the near future. But they are not there yet in a con-
venient and affordable form that can protect all varieties of works, and market
uncertainties remain." (p.141)

AAP shares the Register's evident belief that effective, convenient and affordable
technological measures will eventually become widely-available in the marketplace
for digital distance education. However, in light of the Report's recognition that de-velopments in technologies for protecting content "are harder to predict" than devel-
opments regarding licensing mechanisms and -delivery systems for digital distance
education (p.67), we see no sense in urging Congress to quickly enact a broadened
exemption that will either be inapplicable to most digital distance education provid-
ers or improperly invoked by them, due to their inability to meet the essential condi-
tion precedent of having effective post-access technological controls "in place."
(p.151)

Similarly, the second fundamental flaw in the Register's legislative recommenda-
tions is the arbitrary limitation of its application to non-profit educational institu-
tion. AAP can see no sense in statutorily revising Section 110(2) for the exclusive
benefit of "nonprofit educational institutions" when the Report contains such un-
equivocal findings as the following:

'TWhile mainstream education in 1976 was the province of nonprofit institutions,
today the lines have blurred. Profit-making institutions are offering distance edu-
cation; nonprofits are seeking to make a profit from their distance education pro-
grams; commercial entities are forming partnerships with nonprofits; and nonprofits
and commercial ventures are increasingly offering competitive products." (p.15 2-
153)

The Register appears to acknowledge that revising Section 110(2) to keep up with
technological developments, but not with the evolving status of program providers,
is untenable for public policy purposes; however, after a cursory review of several
alternative options, the Report fails to address the concerns it cites for not pursuing
other possible choices and simply falls back on the scope of its Congressional man-
date to justify going forward with a revised exemption that would still be applicable
only to nonprofit educational institutions. (p.153-154) Such a result cannot be
squared with the realities of the distance education marketplace, where it would
create unfair and unjustifiable inequities among providers of digital distance edu-
cation programs.

Because the Register's Report generally depicts an active and growing-rather
than "dysfunctional"-marketplace for the continuing evolution of digital distance
education, AAP believes that Congress should be guided at this time by the Reg-
ister's wise and practical observation that "a certain degree of growing pains may
have to be tolerated if the government is not to step in prematurely, in order to give
market mechanisms the chance to evolve in an acceptable direction. (p.143-144)

As the Register elsewhere recommended regarding the market for licensing non-
exempted uses of copyrighted works (p.167), AAP urges Congress to give the market
for digital distance education sufficient "leeway to evolve and mature" before deter-
mining that statutory intervention is necessary and appropriate.

THE REPORT'S OTHER RECOMMENDATIONS

AAP's rejection of the Register's recommendations for statutory revision does not
mean that book publishers believe that nothing can or should be done at this time
to constructively address some of the issues cited in the Register's Report.

For example, AAP believes that the Register has already performed an important
public service in the Report by identifying and clarifying specific issues of "confusionand misunderstanding' regarding the "fair use" doctrine (p.161-162). Although the
Register correctly concludes that authoritative clarification of these issues does notreqmre statutory amendment to Section 107 of the Copyright Act, we believe the
Report underestimates the value of the Register's own authoritative statements on
such matters, in recommending further clarification through the legislative history
to any statutory action Congress might take with regard to distance education.

AAP believes that the particular points of "confusion and misunderstanding"
about fair use which are discussed in the Report are precisely the kind of matters
that-in the absence of the need for corrective legislation-the Register can and
should authoritatively clarify for copyright owners and users of copyrighted works.We are confident that broad dissemination of the Report and, more specifically, its
comments regarding the technological neutrality of the fair use doctrine and the sig-
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nificance of fair use "guidelines" will accomplish the task of clarification without the
need for dependence on the legislative forum.

With respect to the issue of "fair use" guidelines, AAP agrees with the Report's
comments regarding the potential value of "additional discussion among the inter-
ested parties of fair use as applied to digital distance education." (p.162) AAP was
a committed participant in the CONFU discussions that, as the Report states,
"helped to further the parties' understanding of their respective interests and con-
cerns." (Id.) Like other participants, we recognize that the CONFU process had cer-
tain shortcomings that contributed to its inability to fully achieve its goal of produc-
ing consensus voluntary guidelines. Since the Report has identified some of the at-
tributes that might achieve greater success in such a forum, AAP would be happy
to explore with the Subcommittee and the Register possible prospects for further
CONFU-type deliberations.

Similarly, AAP believes it could be worthwhile to further explore the Register's
discussion and recommendation regarding the issue of so-called "orphan works." The
difficulties caused by the inability to identify rightsholders of certain works is a gen-
eral problem for all users of copyrighted works, including book publishers. The ob-
stacle this situation presents in the licensing context is not limited to distance edu-
cation providers, but applies to all endeavors involving a person's desire to make
certain uses of the copyrighted works of others when they cannot locate the
rightsholder.

AAP cannot comment at this time on the Register's discussion of the Canadian
law's "compulsory license" approach to the "orphan works" issue because at present
we have little information regarding its operation.

However, once again, we would caution against prematurely seeking government
intervention if there are non-statutory approaches to the problem that may be con-
sidered. AAP believes, for example, that copyright owners and their representatives
may be able to utilize digital technologies and their own increasing presence on the
Internet to foster new and better ways to make ownership and licensing information
available online. Powerful new search engines and databases should present prac-
tical ways of helping users to more efficiently target their efforts to trace the owner-
ship of rights in copyrighted works.

In any event, AAP believes that the problem of "orphan works" has broad impact
across the whole spectrum of copyright and user interests, and we would be de-
lighted to explore the issue further with the Subcommittee, the Register and other
interested parties.

CONCLUSION

As documented in the Register's Report, the marketplace for digital distance edu-
cation is a dynamic and expanding world of evolving experimentation, collaboration
and innovation. Rapid technological change is producing revolutionary rethinking of
business and academic models, related institutions, and the whole educational en-
terprise. While copyright and related licensing issues have created a few obstacles
for participants to overcome, they have in no way created "dysfunctional" markets
that deny digital distance education providers the opportunity to produce exciting
new educational experiences for a broad range of students through digital tech-
nologies.

No stakeholder in digital distance education has reached a stage of last resort or
a point of no return on the copyright matters at issue. There is ample time and rea-
son to let the flexibility of the marketplace, with the inherent checks and balances
of competition, work out continuing copyright issues without the intrusion of govern-
ment mandates. At the same time, it is worth exploring other forums for additional
ways to resolve problems.

It is barely eight months since the landmark DMCA was enacted by Congress and
signed into law by the President. Until we all get a better feel for how technological
protections and copyright management information will be deployed under the pro-
tections of the DMCA, Congress should stay its law-writing pen as it learns through
real-world applications what it has already wrought with respect to copyright law
in the digital environment.

At the present time, Congress does not need to further amend the Copyright Act
to promote distance education. There are many other creative ways in which Con-
gress may use its power to promote distance education if it chooses to do so.

Mr. COBLE. Mr. Attaway.
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STATEMENT OF FRITZ ATTAWAY, SENIOR VICE PRESIDENT
FOR CONGRESSIONAL AFFAIRS AND GENERAL COUNSEL,
MOTION PICTURE ASSOCIATION OF AMERICA (MPAA)
Mr. ATTAWAY. Thank you, Mr. Chairman. Appearing here in

place of Jack Valenti and then having to ap pear after Pat Schroe-
der puts pressure on me almost more than I can bear, but I will
try this. I am also well aware of the 5-minute rule. Your counsel
has advised me of that. In fact, she told me if I was a little shorter
that would be nice too, so I will try to do that as well.

Mr. COBLE. She was taking undue liberty when she told you
that. [Laughter.]

Mr. ATTAWAY. Thank you very much for allowing me to be here
to present the views of the Motion Picture Association on these two
very important issues.

MPAA commends the Register of Copyrights and her staff for the
truly remarkable job that they did in preparing the Report on Digi-
tal Distance Education. They did it in the very short time frame
provided by the Digital Millennium Copyright Act of 1998 and they
did a thorough, thoughtful, illuminating, and insightful job.

We generally agee with the basic findings of the report which
are well supportedby oral and written statements and related in-
formation collected during the Register's short but meticulous in-
vestigation. Significantly, the Copyright Office did not find that
current requirements for licensing copyrighted works for distance
education uses, are materially slowing the development of distance
education activities in this country. Although I would very much
like to continue praising the Copyright Office report, I must now
turn to matters of disagreement.

MPAA does not believe that the record developed through exten-
sive written comments, hearing testimony, and demonstrations
supports the recommendations for far-reaching legislative change
contained in the report. Having found digital distance education ac-
tivities in a state of early and dynamic development, and the tech-
nology not yet available that will make distance education uses
safe for copyright owners, the Copyright Office nonetheless rec-
ommends some recalibration of the Copyright Act that at best may
be unnecessary, and at worst could have a profound and adverse
impact on copyright owners.

The possibilities of improper access and use, as the Office report
points out, are manifestly magnified in the digital on-line environ-
ment, and has universally recognized the consequences in the digi-
tal environment of unauthorized reproduction, distribution, and
modification of copyrighted works could be catastrophic. Yet the Of-
fice recommends that the use of audio-visual works be permitted in
digital distance education in the face of findings that, quote, "So-
phisticated technologies capable of protecting content against unau-
thorized post-access uses are just now in development or coming to
market, although it is not clear when they will be widely available
in a convenient and affordable forum that can protect all varieties
of works."

Mr. Chairman, as a participant in two major negotiations aimed
at setting forth fair use guidelines for the use of copyrighted mate-
rial by educators, I can tell you without hesitation or qualification
of any kind, that this is the way to go if existing practices need to
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be recalibrated to accommodate digital distance education activi-
ties. Face-to-face negotiations by men and women of goodwill and
common purpose can produce dramatic results, offering welcome
guidance for users and copyright owners alike. Moreover, guide-
lines can yield flexible results addressing emergent problems and
addressing outcomes where necessary.

I urge you to consider that course if you find there is need for
recalibration, and to establish a framework with appropriate con-
gressional monitoring and oversight that will meet the educational
needs of this country.

Turning now, if I may, to the issue of secured transactions, I
have to tell you I am not an expert on the UCC or the law of se-
cured transactions, but I have been advised by the experts in my
industry that any changes in existing law are not necessary. On
the general question of whether changes are needed in the present
law governing security interests and intellectual property, our
members see no urgent problem that needs to be fixed. In fact, we
see no problem at all. The question that is presented is: Why? Who
will benefit? Will any change facilitate the creation of copyrighted
works? The current proposals will not benefit the producers that I
represent, and if the present system works for creators and copy-
right owners, I would urge you to resist changing it.

Thank you very much.
Mr. COBLE. Thank you, Mr. Attaway.
[The prepared statement of Mr. Attaway follows:]

PREPARED STATEMENT OF FRITZ ATTAWAY, SENIOR VICE PRESIDENT FOR CONGRES-

SIONAL AFFAIRS AND GENERAL COUNSEL, MOTION PICTURE ASSOCIATION OF AMER-

ICA (MPAA)

Mr. Chairman, members of the Committee, thank you for giving me this oppor-
tunity to express the views of MPAA on the Report of the Copyright Office on Copy-
right and Digital Distance Education, and on Intelectual Property Securiy g-
istration. MP-AA member companies, which are among the world's largest owners
and distributors of theatrical motion pictures, TV programs and home video mate-

ria, have vital interests at stake with respect to both of these subjects.

REPORT OF THE U.S. COPYRIGHT OFFICE ON COPYRIGHT AND DIGITAL DISTANCE
EDUCATION

MPAA commends the Register of Copyrights and her staff for the remarkable job
they.did in preparing this Report in the very short time frame provided by the Digi-
tal Millennium Copyright Act of 1998. The Report is thorough, thoughtful, ffiu-
minating and insightful. It provides an excellent starting point or the consideration
of whether the Copyright Act should be amended to facilitate digital distance edu-
cation.

MPAA participated at every stage of the process that led to this Report, and I
am pleased to say that our views are fully and fairly represented, along with those
of other interested parties. Moreover, we generally agree with the basic findings in
the Report, which are well supported by oral and written statements and related
information collected during the Register's short but meticulous investigation.

In particular, we fully concur with the findings that:

1. Digital distance education is in its nascent stage of development, but pro-
grams in existence are robust and thriving.

2. Digital distance education activities are growing rapidly.

3. Licensing mechanisms are developing to facilitate authorized use of copy-
righted works in digital distance education activities.

4. Unauthorized access to, and reproduction and distribution of, copyrighted
material used in digital distance education is a major concern that tech-
nology is being developed to address.
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5. Although significant strides are being made, it remains to be seen when
technologies necessary to prevent unauthorized access, reproduction and dis-
tribution will become widely deployed and available.

Significantly, the Copyright Office did not find that the current requirements forlicensing copyrighted works for distance education uses materially slowing the de-
velopment of distance education activities. Of course, there are accounts that li-
censes could be easier to obtain and less costly, but such comments are not unique
to educators. Most users of copyrighted material, including motion picture compa-nies, frequently wish that they coudd obtain the right to use certain works that are
not available for licensing or, in the eye of the user, over-pricd.

Although I would very much like to continue praising the Copyright Office Report,I am at the point where I must turn to matters of disagreement. MPAA does not
believe that the record developed through extensive written comments, hearing tes-timony and demonstrations of the vitality and range of distance education initia-
tives underway, supports the recommendations for far-reaching legislative change
contained in the Report.

Having found digital distance education activities in a state of early and dynamicdevelopment, and the technology not yet available that will make digital distance
education uses safe for copyright owners, the Copyright Office nonetheless rec-ommends some "recalibration" of the Copyright Act that at best may be unneces-
sary, and at worst could have a profound, adverse impact on copyright owners.As I view the Office's recommendations, it proposes that Sections 110(1) and
110(2) be collapsed with respect to digital distance education. That is, categories of
works permitted for classroom use under Section 110(1) would be permitted for digi-tal distance education purposes where their use would not be allowed (without the
permission of the copyright owner) under Section 110(2) which addresses analog dis-
tance education activities.

This may not sound particularly radical, but it is. The performance of audiovisualworks is permitted by Section 110(1) where use is confined to face-to-face teachingactivities in a classroom or similar place devoted to instruction. In this environment,
unauthorized access is tightly controlled, as is unauthorized use-in particular, the
making and further dissemination of copies. Audiovisual works may not be used
without permission under Section 110(2), where students are not all in one place;where access cannot be effectively controlled; and where improper uses cannot be
effectively prevented.

The possibilities of improper access and use, as the Office's Report points out, aremanifestly magnified in the digital on-line environment. And, as is universally rec-ognized, the consequences in the digital environment of unauthorized reproduction,
distribution and modification of copyrighted works could be catastrophic. Yet, theOffice recommends that use of aucdiovisual works be permitted in digital distance
education in the face of findings that "Sophisticated technologies capable of protect-ing content against unauthorized post-access use are just now in development or
coming to market, although it is not clear when they will be widely available in aconvenient and affordable form that can protect all varieties of works."In fairness, I should point out that the Office's recommendations include the im-
position of new safeguards aimed at counteracting the new risks, and, significantly,
that use of audiovisual works be restricted to portions of works, but not entireworks. However, the recommendations provide scant illumination of the structure
and effectiveness of the "new safeguards,' or of the definition of "portions."

As a participant in two major negotiations aimed at setting forth "fair use" guide-lines for the use of copyrighted material by educators, I can tell you from personal
experience that it is excruciatingly difficult to find the right words to delineate be-tween what can be freely used and what requires permission, even when the parties
are in total agreement on the concepts that should apply. But it can be, and has
been, done.

After enactment of the 1976 Copyright Law Revision members of the educational
and copyright communities negotiated guidelines for the off-air taping of broadcastprogramming for educational use. To my knowledge, these guidelines have been fol-
lowed without complaint from either side for some 20 years now. More recently, in1996, agreement was reached on guidelines governing the use of portions of works
in educational multimedia productions.

As a participant in both of these successful negotiations, I can tell you without
hesitation or qualification of any kind, this is the way to go if existing practices need
to be "recalibrated" to accommodate digital distance education activities. The legisla-tive process is, by its nature, public and often adversarial. Differences tend to bemagnified and solidified in the heat of legislative battle by the need to take a firm
public posture. By contrast, face-to-face negotiations by men and women of good will
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and common purpose can produce dramatic results capable of addressing issues in
far greater detail, and offering welcome guidance for users and copyright owners
alike. Moreover, guidelines can yield flexible results, addressing emergent problems
and adjusting outcomes where necessary. If participants get it wrong, or cir-
cumstances change, problems can be fixed without having to undergo the rigors of
the legislative process over and over again.

I urge you to consider that course if you find there is a need for "recalibration,"
and to establish a framework, with appropriate Congressional monitoring and over-
sight, that will meet the educational needs of our country. Indeed, under the aus-
pices of the Patent and Trademark Office's Conference on Fair use, a significant
amount of spade work has already been done with respect to proposed distance
learning guidelines. If it does not work, you can always initiate a legislative process.
But if you initiate a legislative process now, you may miss a golden opportunity to
advance our educational objectives as well as provide necessary protection to copy-
right owners by the shortest, most efficient route.

INTELLECTUAL PROPERTY SECURITY REGISTRATION

Mr. Chairman, I must admit up front that I am not an expert in the Uniform
Commerical Code or the law of secured transactions. I will do my best to relate the
concerns expressed to me by experts in my industry. If I come up short, I trust you
will permit me to supplement the record at a later time.

On the general question of whether changes are needed in the present law govern-
ing security interests in intellectual property, we do not believe the case has been
made for change. Perhaps this hearing will reveal evidence to the contrary, but our
members see no urgent problem that needs to be fixed. In fact, we see no problem
at all. In our industry and in others with whose representatives I have discussed
this proposal, creators of copyrighted works do not seem to be seeking changes in
the current system because they cannot obtain financing. I would urge you, as a
threshold matter, to make sure there is a real world problem that needs to be fixed
before you spend your valuable time on complicated, and potentially disruptive
changes in the law.

.With respect to the proposal on security interests in intellectual property offered
by the American Bar Association, we believe it creates serious problems for copy-
right owners as well as anyone wishing to acquire an interest in a copyrighted work.

Vague General Filing. The ABA proposal would eliminate Copyright Office rec-
ordation of security interests in specific copyrighted works and would only require
filing of a general "federal financing statement to perfect a security interest in in-
tellectual property. The new federal financing statement under the ABA bill would
not contain information sufficient to permit a party seeking to acquire a copyrighted
work to determine whether that particular work was subject to a lien. Instead, the
ABA bill would only require: (1) the name and address of the debtor and the secured
party, and (2) a very general description of the collateral, such as "intellectual prop-
erty" or "general intangibles."

Copyrighted works are frequently transferred on an individual or "catalogue"
basis, and ensuring a clear chain of title for each particular work is critical. The
current recordation practice facilitates these transactions. In fact, the Copyright Of-
fice records are often the only resource available to be "searched" for information
pertaining to the initial ownership of, transer of rights in, and encumbrances on a
copyright The ABA proposal would significantly erode the utility of this important
public record by allowing the following statement to satisfy the recordation require-
ment: "Party X has a security interest in all intellectual property now or hereafter
owned by Party Y." The ABA proposal would place a substantial new burden on the
purchasers of copyrights to confirm that a work is unencumbered.

Not only is the general filing requirement inappropriately vague, but the ABA
proposal deems effective statements that contain errors or omissions, as long as any
errors or omissions "are not seriously misleading." This loophole makes the federal
financing statement essentially meaningless.

Coverage of Future Works: Under current law, security interests may only be re-
corded in the Copyright Office with respect to existing copyrighted works that are
registered with the Copyright Office. The ABA proposal unwisely overturns this
practice and would allow fi ing against future, as-yet-uncreated, unregistered copy-
righted works. The leverage this would provide to lenders over authors and copy-
right owners is unacceptable. For example, under the ABA proposal, a small, re-
cently established publishing company seeking a business loan may be forced to
grant a security interest in later developed works without knowing which specific
works are involved. Under current law, the disadvantage that a small company
would have against a large financial institution is minimized because security inter-
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ests will attach only to those works that are registered and that are specifically
identified by the lender. The ABA would upset this balance and tilt the field in favor
of financial institutions.

Funding Problems for New Filing System: The ABA proposes to create a new fil-
ing bureaucracy in the Copyright Office. The Copyright Office has already expressed
its concerns over the large number of recordations of security interests and the ex-
pense of administering the existing system. The expense of creating and administer-
ing a new filing system would be even greater (particularly given the new ABA ad-
ministrative requirements, such as renewal and continuation filings). Because most
Copyright Office services are now user-fee supported, the new filing bureaucracy
would impose a substantial economic burden on copyright owners that regularly use
the registration, recordation and other services of the Copyright Office. The inevi-
table increased fees for copyright owners are not acceptable particularly when we
view the vague filing as having little utility to our industries. Lender arguments
about the burdens of "double-filing" are disingenuous. As anyone who has ever pur-
chased a house or established a small business knows, financial institutions do not
absorb administrative and filing costs-they pass them along to the borrower.

The more brief proposal put forth by the Commercial Finance Association is alsoof concern to us. The bill would overturn in part the decision in In re Peregrine En-
tertainment Ltd., which focused on the importance of uniformity in a single filing
system to providing adequate notice of encumbrances on copyrights, and held that
the Copyright Act preempts state law regarding the manner of perfection of security
interests in a copyright. Under the CFA proposal, it would be difficult, if not impos-
sible, to determine whether there are encumbrances on copyrights. Again, our mem-
bers are not troubled by existing law and practice-indeed they see substantial
value in the current system-and do not seek legislative change.

The question '"hy?" still looms large over any proposal to change existing law.
Who will it benefit? Will it facilitate the creation ofcopyrighted works? The current
proposals will not benefit the producers I represent. If other creators would benefit,
we should hear from them. However, if the present system works for creators and
copyright owners, I would urge you to resist changing it.

Again, I would like to thank you for giving me this opportunity to present the
views of MPAA members. I look forward to responding to your questions.

Mr. COBLE. Ms. Gasaway.

STATEMENT OF LAURA GASAWAY, DIRECTOR OF THE LAW LI-
BRARY AND PROFESSOR OF LAW, UNIVERSITY OF NORTH
CAROLINA, ON BEHALF OF THE ASSOCIATION OF AMERICAN
UNIVERSITIES
Ms. GASAWAY. Thank you, Mr. Chairman, members of committee.

I am delighted to be here to represent the major higher education
associations in support of legislation to amend the Copyright Act
to update the exemptions for educational transmission.

As others on the panel have said, the Copyright Office did a mar-
velous job with its report and we believe that the recommendations
contained in the report go a long way toward enabling institutions
to move into the next century to utilize fully digital technologies
without jeopardizing the market for copyrighted works.

We agree with Ms. Peters, Mr. Chairman, that the time is now
to amend the Copyright Act for performance and display in dis-
tance education. Such an amendment serves the public interest in
making education more accessible to all of our citizens.

Our education associations find themselves in the middle of this
higher education debate, because we are certainly the initiators of
many of the courses, but we are also the producers of much of the
copyrighted material that is used. We have university presses that
are a part of us as we approach these hearings, and indeed you
have heard that many of the producers are calling for no amend-
ment. On the other side, many of our constituents felt that we
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should go further than the existing statute and have more rights
than we do in face-to-face teaching.

And so our associations came together and now have agreed on
a proposal which very closely tracks what the Copyright Office has
recommended. We have never asked for broad reproduction and
distribution rights but only to amend section 110(2) to expand it to
allow performance and displays of all types of works.

I might remind you that even though we are talking about digi-
tal technologies, much of distance ed is not digital today. It is still
done with videoconferencing and other forms of technology. Why
should a faculty member at UNC Greensboro, who teaches a course
in live time in the classroom, be able to show a videotape, but
when the course is offered over distance learning, the statute sim-
ply says you cannot do it without a license.

In 1976 we were looking at open broadcasts, like Sunrise Semes-
ter, where there were no controls on who was seeing that perform-
ance or display. Today we are talking about enrolled students only.
We are talking about limiting that performance and display to a
very small defined group. And even though the technology may not
yet be here to protect downstream copying, it will be here soon, and
I don't think there is any problem with putting that in the act, al-
lowing the performance and display but requiring that the institu-
tion have some method to ensure no downstream copying. That
simply might mean that those particular sessions have to be of-
fered over videoconferencing today, that they cannot be offered
digitally; but when those technological measures exist, then the
digital performance should move along. It is counterintuitive to
teachers to tell them you can show this videotape in face-to-face
teaching, but not if you have any students who are at a remote lo-
cation. It is simply counterintuitive.

We do question one recommendation by the Copyright Office, and
that is that performance and displays for remote instructions
should be limited to portion limitations. We believe that when the
potential for infringement in a course offered remotely is no greater
than the potential for infringement in a face-to-face course, then we
don't see any reason for portion limitations. For example, the re-
port argues that limiting performances to a portion of a work helps
the potential market, since the public is interested in only the
whole works. So if you have a portion, then the public is not inter-
ested. Well, if there are reasonable technological measures in place
to prevent downstream copying and the courses are restricted to
enrolled students, the public has no access to these works. It is lim-
ited to students in the class, and therefore portion limitations are
not needed when you have these controls in place.

. In conclusion, let me say that it is critical to our society that we
have an educated populace. Education for the 21st century will be
increasingly moving toward remote instruction. In the University of
North Carolina system alone, we are projecting courses throughout
the rural areas of the State. The goal of higher education is to have
an exemption that promotes distance education through digital
technologies and treats remote instruction as if it were face-to-face
teaching.

The producer's goal, it seems to me, is to prevent unauthorized
access to their works and downstream copying. We believe that the
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proposal, which is a compromise, takes care of both of these goals.
It allows distance education to continue. It allows both asyn-
chronous and synchronous education, but only when those techno-
logical measures are in place. We need an amendment now if dis-
tance education is to be a reality for our citizens.

Mr. COBLE. Ms. Gasaway, if you will, repeat what you said in
your illustration about the professor at UNC Greensboro. I didn't
follow you.

Ms. GASAWAY. But you picked up on the Greensboro, didn't you?Right now under section 110(2), if a professor is teaching a class
in a classroom, face to face, he or she may show a videotape to the
students and the students can watch that tape. If there are anystudents located remotely, rather than in the classroom, then that
videotape cannot be shown, because the types of works are limited
to non-dramatic literary and musical works. Audio-visual works are
currently excluded, so there could be a way to prevent downstream
copying by saying you have to have a staff member in that class-
room remotely. But right now that doesn't do it, so we need an
amendment right now, Mr. Chair.

Mr. COBLE. Thank you very much, Ms. Gasaway.
[The prepared statement of Ms. Gasaway follows:]

PREPARED STATEMENT OF LAURA GASAWAY, DIRECTOR OF THE LAW LIBRARY ANDPROFESSOR OF LAw, UNIVERSITY OF NORTH CAROLINA, ON BEHALF OF THE ASSO-
CIATION OF AMERICAN UNIVERSITIES

I am Laura Gasaway, Director of the Law Library and Professor of Law at theUniversity of North Carolina at Chapel Hill. I appreciate the opportunity to testifybefore you today on behalf of the undersigned higher education associations in sup-port of legislation that would update the existing exemption for educational trans-missions in the 1976 Copyright Act. I was also privileged to represent these organi-zations in testimony at a hearing last January before the Copyright Office. Thathearing was part of the comprehensive study mandated by this Congress when itpassed the Digital Millenium Copyright Act, resulting in the recommendations we
are considering today.

Before I comment on any of the specific recommendations contained in the Copy-right Office's report, I would like to commend the Copyright Office staff for the fairand balanced way in which they conceived and carried out their mandate. The depthand breadth of information contained in the report reflects the seriousness and thor-oughness with which they conducted this study. We believe that the report's rec-ommendations reflect the care and thoroughness put into their study, and rep-resents a thoughtful effort. This set of recommendations goes a long way toward en-abling educational institutions to fully utilize digital technologies without jeopardiz-
ing the market value of copyrighted works.

Mr. Chairman, I have attached to my testimony today a copy of my statement andwritten comments subsequently submitted by higher education associations to theCopyright Office during the course of its study of the issues. Together these docu-
ments describe the terms for an exemption we believe will allow distance educationto fully utilize the potential of the digital environment in a manner that protects
the interests of copyright owners. We continue to believe that the basic objective ofa distance education legislative exemption should be to enable remotely all instruc-tional activities that are currently permitted in the classroom, provided that ade-
quate safeguards exist against the misuse of copyrighted material that would harmthe market for that material. I do not plan to use my time here today to reiteratethe proposal that we submitted to the Copyright Office. However, please feel freeto ask me any questions you may have about it, and I will be happy to respond ei-
ther orally or in writing.

As you will note, a large number of national educational organizations endorsedthe proposal these organizations I represent today developed. However, some of ourcolleagues within education circles felt then and continue to feel that our proposalfalls short of the exemption necessary to promote distance education. Nevertheless,
we understand the need for compromise on a difficult issue such as this.
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With -that in mind, we believe the Copyright Office recommendations generally
represent a balanced, reasonable a pproach that we strongly support. In my state-
ment today I plan to address only three or four major recommendations, but I hope
that we will be allowed to expand on our statement at a later date.

First, let me say that we heartily endorse a great number of the Copyright Office
recommendations without reservation. For instance, the Copyright Office would
eliminate the provision in 17 U.S.C. § 110(2) requiring exempted displays and per-
formances to be transmitted to a classroom or similar place of instruction. Eliminat-
ing the classroom requirement is critical to enabling distance education programs
to reach students where they are, and to fully utilize the vast potential of distance
education.to benefit the public. We encourage the Subcommittee to incorporate rec-
ommendations such as this one into legislation. Without these provisions, distance
education programs would continue to be unnecessarily curtailed.

We likewise support the Copyright Office recommendation that distance education
programs should be exempt for whatever reproductions and distributions are techno-
logically necessary to digitally transmit a display or performance over computer net-
works. We also agree that the purpose in extending the exemption to incidental re-
productions and distributions should be only to permit exempted displays -nd per-
formances to be viewed by the remote student. Based on our understanding of the
Copyright Office recommendations, we believe that the proposed amendments to 17
U.S.C. § 110(2) allowing transient copies and to § 112 allowing ephemeral copies to
be posted to a server would be sufficient to accomplish this goal.

We believe that, together, these proposed amendments would permit access to
course materials at times selected by the student. In order, however, to ensure that
the statutory language is not limited to current technology, we would ask Congress
to clarify its intent that the exemption would be available to both synchronous and
asynchronous transmissions. Anything less would severely limit the development of
and potential benefits from the use of digital technologies in distance education.

Second, as we clearly indicated in our proposal to the Copyright Office, we agree
with the recommendation that reasonable technological safeguards against down-
stream copying and distribution must accompany any expansion of the distance edu-
cation exemption to digital transmissions. Consistent with the recommendations, we
explicitly supported a requirement that access to materials must be limited to bona
fide students enrolled in the course, as well as the adoption of policies and proce-
dures that promote compliance with copyright laws. We agree with the Copyright
Office that an exemption should not become a substitute for student purchase of
course materials.

However, we question the Copyright Office recommendation that, in addition to
reasonable technological protections against unauthorized uses of copyrighted mate-
rials, there is a further need to limit the portion of a work that may be transmitted
to students. Where the potential for infringement is no greater remotely than in a
local classroom, we see no reason, for instance, why a professor in a supervised,
video teleconferencing situation should not be able to display or perform whatever
he or' she could in a classroom setting.

The Copyright Office argues that limiting a performance to a portion of a work
helps protect the market for that work, since the public would have no interest in
less than the whole work. However, this argument is not relevant because, when
there are technological measures to prevent downstream copying, the public does
not have access to the work. Rather, it applies only where the public has access to
the work because safeguards against unauthorized copying and distribution are not
in place. As we suggested to the Copyright Office, a limited exemption, such as one
that limits the portion of works that may be performed, should be available to dis-
tance education programs that limit access to the course and implement strategies
to promote compliance with copyright law, but are unable to employ technologies to
prevent downstream use of materials.

Finally, there are a number of recommendations contained in the report that we
would be pleased to support with further clarification regarding their intended ef-
fect. For instance, the report recommends that the law should impose an obligation
on educational institutions not to interfere with technological protections copyright
owners may apply to their works. This provision is apparently adapted from the
Digital Millennium Copyright Act exempting internet service providers from liability
for infringing acts by a subscriber. It is not obvious how a similar requirement
would work as a practical matter in the context of distance education. An ISP serves
as a passive conduit for materials uploaded by others, whereas in distance education
the works are uploaded by the educational institution. It would appear that the dis-
tance education exemption could be nullified by copyright owners whenever protec-
tions applied by them would prevent legally acquired works from being uploaded in
the first place. In these circumstances educational institutions would lose the dis-
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tance education exemption and be reduced to having access to material only onterms chosen by the copyright owner by a license. We would hope that Congress will
clarify that, by prohibiting interference with protections applied by a copyright
owner, it does not intend to prevent the transient and ephemeral copies or the
transmission and reception of exempt displays or performances.

Congress clearly recognized the import and complexity of a copyright exemption
for digital distance education when it charged the Copyright Office with responsibil-
ity for conducting-the study and making the recommendations you now have before
you. This issue is of vital concern to the educational institutions we represent. The
higher education associations have been pleased to participate in the process created
by the Copyright Office.

We agree with the Copyright Office characterization of their recommendations asextending the policy enacted by Congress in 1976 into the digital environment oftoday and the future. We believe the Copyright Office recommendations represent
a balanced, reasonable approach and we endorse a great number of the rec-
ommendations without question. We urge Congress to adopt these recommendations
by making the necessary changes to current law. In doing so, we hope you will give
careful consideration to our modest suggestions for modifications to, or clarification
of, those recommendations.

Thank you for the opportunity to present our views.
On behalf of:
American Association of Community Colleges
American Associations of State Colleges and Universities
American Council on Education
Association of American Universities
Association of Research Libraries
EDUCAUSE
National Association of Independent Colleges and Universities
National Association of State Universities and Land-Grant Colleges

[Note: Additional material submitted by Ms. Gasaway is on file with the House
Judiciary Committee's Subcommittee on Courts and Intellectual Property.]

Mr. COBLE. Mr. Ochsenreiter.
STATEMENT OF GLENN OCHSENREITER, VICE PRESIDENT,

INDUSTRY RELATIONS, iCOPYRIGHT.COM
Mr. OCHSENREITER. Mr. Chairman and members of the commit-

tee, on behalf of iCopyright.com, I would like to express our appre-
ciation for the invitation to testify this afternoon. I hope our per-
spective is useful as you consider the U.S. Copyright Office rec-
ommendations on copyright and digital distance.

As we are all aware, technology is creating exciting new edu-
cational opportunities for students and teachers both in schools and
beyond traditional school boundaries. The same technology, how-
ever, creates new challenges for schools and copyright owners be-
cause of the unique elements presented by digital transmission dis-
play.

I am here on behalf of iCopyright.com to testify that new tech-
nology is coming on-line that will help overcome these obstacles.
iCopyright.com is a privately funded Internet start-up that is
launching this fall the first comprehensive automated copyright
permissions and reprints clearinghouse. It is a non-punitive system
that respects both the culture of the web and the value of intellec-
tual property.

This Web-based clearinghouse will greatly simplify the process of
obtaining a license to reuse copyrighted material. It covers not only
traditional uses such as photocopying and reprints, but a broad
range of new electronic reuse opportunities as well, such as elec-
tronic reprints or e-prints as we call them, and the distribution of
copyrighted material through e-mail. Our service encourages users
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to do the right thing by making it convenient to do so. There is no
fee for content owners to register their material or for users to re-
view licensing terms and be put in contact with the publisher.

The service is currently in a pilot program with a number of
leading publishers that represent traditional media as well as origi-
nal Web content, including Barrons on-line, COMTEXT, Newsweek
interactive, PricewaterhouseCoopers, Wall Street Journal Inter-
active edition, and Washingtonpost.com.

iCopyright enables content owners and users to find each other
easily and provides the automated processing infrastructure to im-
mediately execute licensing transactions for the benefit of both par-
ties. As a true clearinghouse, iCopyright is independent of publish-
ers, corporate customers, academic institutions, and any particular
encryption or payment technology. As such, iCopyright does not
choose sides of how to lobby an agenda with respect to the chal-
lenging issues of copyright, exemptions to copyright, and fair use.
We are, however, in a position to testify that the benefits of tech-
nologies like ours will soon transform the copyright permission
process itself from a cumbersome and extended undertaking that
frequently produces no results into a streamlined, efficient oper-
ation providing enhanced benefits for intellectual property licensees
and licensors.

As described in the Copyright Office Report, many educational
institutions that would like to license material for digital distance
education have reported a number of difficulties. First, in locating
copyright owners; second, in obtaining the timely response from the
copyright owner, once located; and third, in meeting the terms set
by the copyright owner. We believe iCopyright's automated permis-
sions clearinghouse will have a positive impact on all these prob-
lem areas.

Publishers can easily register their content with iCopyright and
list the types of clearances they are willing to license. Users inter-
ested in obtaining a license can quickly review available clearances.
This can be as easy as clicking on the iCopyright logo at the bottom
of a Web document. This service at no cost to either party will re-
duce from months to moments the time it takes to locate the copy-
right holder and learn what clearances are available.

In addition, we believe most content owners will choose to offer
instant clearances through iCopyright's patent pending Web-based
transaction engine which automates the clearance process, collects
and distributes licensing royalties, and delivers the content in the
desired format, with proof of clearance.

Licensing terms and all decisions about the types of clearances
offered through iCopyright are determined entirely by content own-
ers. We believe, however, that the transition to real-time clearance
transactions via the Internet will strongly influence and encourage
the simplification of these terms and the moderation of license fees.
Because the automation of clearance transactions removes most of
the overhead associated with licensing, publishers are likely to
offer a range of clearances that they would not economically justify
in the past.

Most importantly, access to real-time information about prices
leads to a more efficient marketplace, a marketplace where the
price you pay reflects actual demand. On-line auctions are a prime
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example of this. Pricing will tend to find its way to a point that
is low enough to motivate institutions to obtain rights for the reuse
of coveted material and avoid possible liability for unauthorized use
but high enough to create meaningful new revenue for content
owners.

iCopyright applauds the Copyright Office's fundamental premise
that emerging markets should be permitted to develop with mini-
mal government regulation and that copyright owners and users
should have the opportunity to establish mutually satisfying rela-
tionships as new technology leads to the development of new mar-
kets for copyrighted works.

We are confident that the frictionless efficiency and immediacy
of automated Web-based copyright clearance transactions will pro-
vide the foundation for effective market mechanisms to quickly
take hold without the requirement of adjustments to existing law.

Thank you again for the opportunity to testify today and I look
forward to any questions that may be raised by my testimony.

Mr. JENKINS [Presiding]. Thank you, sir.
[The prepared statement of Mr. Ochsenreiter follows:]

PREPARED STATEMENT OF GLENN OCHSENREITER, VICE PRESIDENT, INDUSTRY
RELATIONS, ICOPYRIGHT.COM

As we are all aware, technology is creating exciting new educational opportunities
for students and teachers both in schools and beyond traditional school boundaries.
This same technology, however, creates new challenges for schools and copyright
owners because of the unique elements represented by digital transmission and dis-
play. I am here on behalf of iCopyright to testify that new technology is coming on-
line that will help overcome these obstacles.

iCopyright is a privately funded Internet start-up that is launching the first com-
prehensive, automated copyright permissions and reprints clearinghouse this fall. It
is a non-punitive system that respects both the culture of the Web and the value
of intellectual property. This Web-based clearinghouse will greatly simplify the proc-
ess of obtaining a license to reuse copyrighted material. It covers not only tradi-
tional reuses such as photocopying and reprints but a broad range of new electronic
reuse opportunities as well, such as electronic reprints, or "e-prints," and the dis-
tribution of copyrighted material through e-mail. Our service encourages users to
do the right thing by making it convenient to do so.

There is no fee for content owners to register their material or for users to review
licensing terms and be put in contact with the publisher. The service is currently
in a pilot program with a number of leading publishers that represent traditional
media as well as original Web content, including Barron's Online, COMTEX, News-
week Interactive, PricewaterhouseCoopers, Wall Street Journal Interactive andWashingtonpost.com.

iCopyright enables content owners and users to find each other easily and pro-
vides the automated processing infrastructure to immediately execute licensing
transactions for the benefit of both parties. As a true clearinghouse, iCopyright is
independent of publishers, corporate customers, academic institutions and any par-
ticular encryption or payment technology. As such, iCopyright does not choose sides
or have a lobbying agenda with respect to the challenging issues of copyright, ex-
emptions to copyright and fair use. We are, however, in a position to testify that
the benefits of technologies like ours will soon transform the copyright permission
process itself from a cumbersome and extended undertaking that frequently pro-
duces no results into a streamlined, efficient operation providing enhanced benefits
for intellectual property licensees and licensors.

At iCopyright, we are convinced that most corporations and institutional users
want to do the right thing in properly licensing the reuse of content-they are often
creators and owners of intellectual property in their own right. It should be noted
as well that although our service is based on the honor system, our digital tools do
allow for self-policing by publishers and regulatory agencies that are seeking to lo-
cate unauthorized reuses of content that has been registered with iCopyright.

As described in the Coprimght Office report, many educational institutions that
would like to license material for digital distance education have reported a number
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of difficulties: first, in locating copyright owners; second, in obtaining a timely re-
sponse from the copyright owner once located; and third, in meeting the terms set
by the copyright owner. We believe iCopyright's automated permissions clearing-
house will produce a positive impact in all of these problem areas.

Publishers can easily register their content with iCopyright and list the types of
clearances they are willing to license. Users interested in obtaining a license can
quickly review available clearances-this can be as easy as clicking on the
iCopyright logo at the bottom of a Web document. This service, at no cost to either
party, will reduce from months to moments the time it takes to locate the copyright
holder and learn what clearances are available. In addition, we believe most content
owners will choose to offer instant clearances through iCopyright's patent-pending
Web-based transaction engine which automates the clearance process, collects and
distributes licensing royalties, and delivers the content in the desired format with
proof of clearance.

Licensing terms and all decisions about the types of clearances offered through
iCopyright are determined entirely by content owners. We believe, however, that the
transition to real-time clearance transactions via the Internet will strongly influence
and encourage the simplification of these terms and the moderation of license fees.

The automation of clearance transactions removes most of the overhead expense
previously incurred by publishers. Lower overhead encourages publishers to offer a
range of clearances that they could not economically justify in the past. Because of
the opportunity to expand the number of clearances provided, lower overhead also
encourages lower prices on previously available clearances. In addition, through
iCopyright, content owners can more easily provide licenses at no cost for certain
uses or for particular classes of users, such as non-profits, academics or for personal
use. Because the process is immediate and easy, publishers will find demand in-
creasing because more users can find their clearance offerings and complete the
transaction.

Most importantly, access to real-time information about prices leads to a more ef-
ficient marketplace where the price you pay reflects actual demand. Online auctions
are a prime example of this. Pricing will tend to find its way to a point that is low
enough to motivate institutions to obtain rights for the reuse of coveted material
and avoid possible liability for unauthorized use, but high enough to create mean-
ingful new revenue for content owners.

iCopyright applauds the Copyright Office's fundamental premise that emerging
markets should be permitted to develop with minimal government regulation, and
that copyright owners and users should have the opportunity to establish mutually
satisfying relationships as new technology leads to the development of new markets
for copyrighted works. We are confident that the frictionless efficiency and imme-
diacy of automated Web-based copyright clearance transactions will provide the
foundation for effective market mechanisms to quickly take hold without the re-
quirement of adjustments to existing law.

Mr. JENKINS. Professor Cross.

STATEMENT OF JOHN CROSS, PROFESSOR OF LAW,
UNIVERSITY OF LOUISVILLE SCHOOL OF LAW

Mr. CROSS. Thank you. I would like to thank the subcommittee
for the opportunity to speak today. I would like to thank Rep-
resentative Mazzoli for his kind words of introduction.

My written statement actually deals with both of the matters on
the agenda, but because of the makeup of this panel, I thought I
would confine my oral testimony to the Copyright Office proposal.

Let me say at the outset that I have experience on both sides of
the issue of digital distance education. While in practice, a number
of my clients were-intellectual property owners and my work was
to protect their interests.

Now I am an educator and I have seen that distance education,
although I was a skeptic at first, does hold out a number of advan-
tages. It does hold out a number of advantages especially to the so-
called non-traditional student.

Like everyone else on the panel, I would like to commend the
Copyright Office for an excellent report. I have no quibbles or
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qualms whatsoever with the background material. I really havenothing to add to that background. My discussion is going to focus,like everyone else, on the proposals for legislative change that wereset out in that report. I think my views correspond quite closely to
those of Professor Gasaway.

The proposal does make a number of excellent suggestions forchanges to section 110(2), the exception that deals with educationaltransmissions. Because of changes in technology, those proposedamendments are crucial if digital distance education is truly goingto work. The goal, as I see it, though, is not simply to make dis-tance education work, but to maximize its use in order to reap thebenefits to non-traditional students. If we are going to do that, ifwe are truly going to maximize the use of digital distance edu-cation, then I would suggest the Copyright Office Report's propos-
als don't go far enough.

Currently the Copyright Act has two separate exceptions thatdeal with educational use. Section 110(2) we have discussed atlength. There is also section 110(1), the face-to-face in-class section.If we are going to encourage the use of distance education, why not
make the two into one? Why not merge section 2 into section 1,
thereby abolishing all of the additional limitations on digital dis-
tance education? The greatest impact as we have discussed so farwould be on things like audio-visual works. Audio-visual workscannot currently be shown by distance education. They can be
shown in the classroom.

That would, or could at least, create problems. I think the fearis we are going to have some sort of pirate industry of students
downloading vast quantities of material and distributing them insome sort of underground market. I admit that could be a real fear.I would suggest, though, that the Copyright Office proposal pro-vides a way to control that, and again I will return to the questionof technology. The proposed changes to section 110(2) recommendthe use of technological controls to limit the distance educationprocess. These technological controls really touch on three points.First, they limit student access. They limit access to students en-rolled in the class. Second, you limit the students basically to a sin-gle opportunity to view the work. Third, you would limit the ability
to download works and to make copies for others.If the act is amended to add those restrictions, what real dif-ference is there between distance education and the section 110(1)classroom experience? The fundamental idea underlying the section110(1) exception is that the student sees the work once and reallyhas no opportunity to make a real copy. If we can add technologicalrestrictions that limit distance education students in the same way,why should we treat the two situations any differently?

As long as an educator and an educational institution make areasonable effort to use available technological controls, then I sug-gest the two ought to be treated equally. Both ought to be able toshow exactly the same sorts of works in their entirety.
In closing, I would like to emphasize the Constitution itself tellsus why we have copyright. The purpose of copyright is to promotethe progress of science. Science in the Constitution means knowl-edge, and while I agree that it is crucial to provide an incentive toartists, musicians, and authors to produce that knowledge, we can't
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forget" that it is also important to ensure that that knowledge
reaches its intended beneficiaries. We need to have amendments to
the Copyright Act that allow distance education to reach its full po-
tential.

I would like to thank the subcommittee for the opportunity to
speak. I would be willing to answer questions not only on the Copy-
right Act proposal but perhaps as part of the second panel regard-
ing security interest proposal. Thank you.

Mr. COBLE. Thank you, Professor.
[The prepared statement of Mr. Cross follows:]

PREPARED STATEMENT OF JOHN CROSS, PROFESSOR OF LAW, UNIVERSITY OF

LOUISVILLE SCHOOL OF LAW

SUMMARY

Both of the items on today's agenda deal with important issues that have arisen

in the realm of intellectual property. Although the proposals contained in each docu-

ment are essentially sound, both could benefit from a few minor changes.

Report on Copyright and Digital Distance Education

This comprehensive report does an admirable job setting out the many copyright

problems that have arisen in the use of new digital technologies for distance edu-

cation. I fully agree with the overwhelming majority of the Report, especially the

background materials. My few comments relate solely to the suggestions for legisla-
tive change contained in the report. In short, I:

" Generally agree with most specific proposals set out in the Report. The anti-

quated language of the § 110 exceptions should be updated to enable the effec-
tive use of modern digital technology in distance education.

" Disagree with the proposal that teachers involved in distance education
should not have the same freedom to use copyrighted works as teachers in
the classroom.

" Suggest that rather than amending § 110(2), Congress should merge that ex-
ception into the "face-to-face" education exception in § 110(1). This more
sweeping change would put distance education on an equal footing with class-

room education insofar as the unlicensed use of copyrighted works is con-
cerned. The greater risks posed by distance education could be dealt with by
technological controls.

Federal Intellectual Property Security Act

This proposal for legislation seeks to remedy flaws in the filing systems main-

tained by various federal offices for security interests in intellectual property. Al-
though the proposal is well thought-out and carefully crafted, it could be improved
in several ways, including:

" Excluding marks from the provision requiring the filing of a federal financing
statement. Because of several crucial differences between federal marks and
other forms of federal intellectual property, the proposal would result in a de
facto "dual-filing7 system for marks. In addition to being redundant, this
dual-filing system poses some risk to lenders and consumers.

* Revising the key provision to make it clear that filing a federal financing
statement gives the lender priority not only over subsequent transferees, but
also oveiunior secured lenders.

STATEMENT

Mr. Chairman and the Members of the Subcommittee:
My name is John Cross. I am a Professor of Law at the University of Louisville

School of Law in Louisville, Kentucky. Before I begin, I would like to thank the Sub-
committee for the opportunity to address the two items on today's agenda.

Because of my professional background, I can offer some unique insights into the

matters before the Subcommittee. Prior to accepting a faculty position at the Uni-
versity of Louisville, I was an attorney in private practice in Minneapolis, Min-
nesota. A major portion of my practice involved representing the interests of small
firms in obtaining and protecting intellectual property, especially trademarks. In
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40
that practice, I had the opportunity to deal with some of the problems that can arisewhen firms attempt to use their intellectual property as collateral for loans.I have continued to specialize in intellectual property during my academic career.I regularly teach courses in Law and Computers and Trademark Law. I have pub-lished several articles dealing with various facets of intellectual property law. I havealso had occasion to deal with these issues from a more practical perspective. I haveserved on my law school's technology committee for several years, acting as chairfor the last two. In addition, I regularly provide consulting services for the Univer-sity's Office of Technology Transfer, focusing primarily on patents. In this same ca-pacity, I recently helped rewrite the University policy concerning ownership of intel-lectual property in inventions and works produced by University faculty. Finally, forthe past several months I have served on a university committee dealing with,among other matters, the use of computer technology in distance education.My work at the University of Louisville has kept me in tune with the myriadproblems that arise in connection with distance education. The University of Louis.ville is a regional leader in providing distance education. Although we, like manyother universities, originally used only television technology, the past few yearshave seen various faculty experiment with the use of other technologies, includinginteractive synchronous video and asynchronous web-based classrooms. More re-cently, the Commonwealth of Kentucky launched a major new distance educationinitiative, called the "Commonwealth Virtual University," in which most of the Com-monwealth's universities will participate. Because of these activities, I consider my-self qualified to comment on each of the proposals before the Subcommittee.Before dealing with the specifics of each proposal, I would like to offer a few gen-eral comments concerning both the Report on Copyright and Distance Digital Edu-cation and the proposal for a Federal Intellectual Property Security Act. Both docu-ments deal with important issues facing modern intellectual property owners. Bothdeal with these issues in a comprehensive and well-considered way. The concreteproposals for legislative change in each document have been carefully crafted to dealwith the problems identified. Therefore, I wish to make it clear that although mystatement identifies and discusses certain problems with each document, the posi-tive aspects of each document far outweigh the problems. The proposals for legisla-tive change set out in the Report on Copyright and Digital Distance Educationwould, if enacted into law, go a long way toward ameliorating some of the problemsposed by the use of digital technology in distance education. Likewise, the FederalIntellectual Property Security Act could easily be turned into a bill dealing with pro-viding notice of security interests in federal intellectual property. Each of these pro-posals needs only a little "fine-tuning" to become effective legislation.The remainder of my Statement will deal with each of the documents in turn.

Report on Copyright and Digital Distance Education
Throughout the history of the United States, there has been a tension betweeneducation and copyright. The ultimate purpose of copyright is to advance the gen-eral level of knowledge. This goal is reflected in Article I, § 8 of the Constitution,which allows Congress "To promote the Progress of Science and the useful Arts, bysecuring for limited Times to Authors and Inventors the exclusive Right to their re-spective Writings and Discoveries." Yet, the system the framers designed sometimesworks at cross-purposes with the ultimate goal of increased knowledge. That systemseeks to advance the general level of knowledge by giving authors exclusive controlover the fruits of their creative activity. However, neither the Constitution nor theenabling legislation contains a general requirement that authors and inventors dis-seminate their works. There is no general compulsory licensing requirement in theCopyright Act. Accordingly, a stubborn author may prevent release of her work,thereby denying society the benefits of her creative activity and potentially thwart-ing the pursuit of greater knowledge.
Recognizing this problem, Congress has exempted certain educational activitiesfrom the federal copyright laws. As discussed at length in the Report, § 110 of theCopyright Act creates several broad exceptions relating to education. Section 110(1)allows nonprofit educational institutions to perform or display any copyrighted workin the context of face-to-face education. Section 110(2) creates a prerogative to per-form or display copyighted works as part of an educational "transmission." Thatsecond exception, of course, directly pertains to distance education. However, the§ 110(2) prerogative to transmit works is much narrower than the § 110(1) preroga-tive to use works in the classroom. For example, while a teacher may perform anywork in class, he may transmit a performance of only nondramatic literary or musi-cal works. That limitation would significantly impair an educational institution'sability to offer a distance course in, e.g., "Modern American Film." Other provisions
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in § 110(2) further restrict the freedom to transmit copyrighted works in ways that
do not apply, in the classroom.

In addition to § 110, the fair use provision of § 107 may also apply to education.
An obvious example of an educational fair use not covered by § 110 would be the
use of an overhead projector to display a picture from a book or a passage from a
novel or poem. Because the teacher has "copied" the work onto the overhead rather
than performed or displayed the original, the § 110 exceptions do not apply. How-
ever, because the teacher has used only a portion of the work for educational pur-
poses, and done so in a way that has little if any impact on the market for the work,
that use would be a non-infringing fair use.

The Report on Copyright and Digital Distance Education focuses primarily on the
educational exceptions of § 110, rather than the more general concept of fair use.

Moreover, although it does discuss 110(1) at length, the Report concentrates on the
transmission exception of § 110(2). Rather than burden the Subcommittee with a re-

hash of the Copyright Office's excellent analysis, I will provide only a cursory review
of the major points, together with my own observations on the Report's rec-
ommendations.

In essence, the Report identifies two basic types of problems with the current leg-

islation. The first are various technical problems posed by changes in the types of

technology used in distance education. The second are various policy considerations
designed to facilitate the use of distance education.

Technical Proposals. The Committee's proposals concerning the technical matters

are contained primarily in Part VI(B)(3)(a)-(e) and (i). I fully agree with all of these

proposals. For example, as both § 110(1) and (2) currently allow only "performance"
and "display" of copyrighted works, a teacher may not rely on those provisions to

copy a work. And yet, most distance education requires the creation o one or more

copies, typically on a server. As long as these copies are merely incidental to the

educational use, they should not constitute an infringement. Admittedly, such copy-

ing could constitute a non-infringing fair use under § 107. However, as the Report
accurately points out, the fair use exception is too vague to provide much guidance
to teachers and educational administrators who are conscientiously trying to avoid

infringing a copyright. If distance education is to succeed, there is a clear need to

amend §112 to create the new "ephemeral recording exception" proposed in sub-

section (i) of the Report. For the same reasons, the subsection (b) proposal to add
limited rights of reproduction and distribution is likewise very important.

On the other hand, the Report is also correct in noting that the exceptions should
not be amended to the extent that they would effectively undermine the market for

copyrighted academic works. In their current form, the § 110(1) and § 110(2) excep-
tions fit a specific paradigm-a single, time-limited performance or display of a

work. Although promoting distance education may necessitate relaxing the current
requirement that such performance or display occur in a traditional classroom envi-
ronment, the basic notion that the student's exposure to the work be limited in time

should be preserved. In essence, the student should be allowed only a single access
to the work. A student who wants to archive the display or performance in order

to review it at a later date should ordinarily be required to compensate the copy-
right owner. In this regard, the distance education student wouldbe treated no dif-

ferently than a student in a traditional classroom environment, For example, al-

though a college professor is free to read a copyrighted text to his students, any stu-
dent who wants a permanent copy of the text must either purchase it from an au-
thorized source or obtain permission to copy from the copyright owner.

With respect to these technical issues, I am somewhat more confident than the

authors of the Report that technology will develop in a way that will enable an insti-
tution providing distance education to meet this "single access" requirement. Al-
though not infallible, the use of passwords has already developed to a stage where
access to distance education materials can be limited to students enrolled in a
course. Effective technological controls on printing and archiving works should also
not be difficult to develop, if in fact they do not already exist. Therefore, in order
to ensure that copyright satisfies its ultimate goal of promoting the progress of
knowledge, an educational institution that uses such controls should be given rel-
atively free rein to perform or display works, together with any copying and dis-
tribution incidental to that performance or display, in connection with distance edu-
cation.

Policy Issues. Parts VI(B)(3)(f), (g), and (h) of the Report deal with broader ques-

tions of policy. Although I agree with much the Report has to say about these mat-
ters, I also disagree with certain crucial points in (f) and (g).

Section (f) deals with the ongoing dispute concerning whether the § 110(2) excep-
tion should continue to be available only to "nonprofit" educational institutions. I

too have concern about a for-profit institution reaping profit from the free use of
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copyrighted works. On the other hand, given that the ultimate goal of copyright isto further knowledge, I would be hesitant to endorse a system that either denied
for-profit educational institutions access to the same background materials available
to non-profits, or made such access cost-prohibitive. I would suggest, hovever, thatthe issue is not as black or white as the Report makes it seem. Although it would
be difficult to administer, Congress might want to consider the use of some sort ofcompulsory licensing regime or for-profit educational institutions. If works wereavailable to those institutions at a reasonable cost, perhaps based on marginal prof-
it, it would go a long way toward ensuring that for-profit and nonprofit educational
institutions could utilize the same materials.

Section (g) suggests that the categories of works that qualify for the § 110(2) ex-ception be expanded, but in only a very limited way. I strongly disagree with thisparticular recommendation. As noted above, distance education may open up a num-ber of new vistas in the education process. Most significantly, it may give those oflimited means, or those with limiting personal or family circumstances, the chance
to obtain a college education. In order for distance education to realize its promise,however, the educational process must mirror as closely as possible the traditional
classroom environment. In fact, most of the technological development in distanceeducation is geared toward making the virtual classroom as much like traditional
face-to-face education as possible. If the technology is there, it would be terribly un-fortunate if the law placed greater restrictions on a teacher providing distance edu-
cation than it did on the teacher in the classroom setting. Section 110(1) allows ateacher in the classroom to perform or display any work. The teacher providing that
same class to a distant audience should have the same freedom.

Of course, distance education that is based on digital technology poses greater
risks to the copyright owner. As long as effective technological controls can be devel-oped, and educational institutions are required to utilize those controls, we canachieve a balance between the economic interests of the copyright owner and soci-
ety's need for furthering knowledge.

A More Comprehensive Proposal. The observations of the last two paragraphs lead
directly into my last recommendation. The mandate given to the Copyright Officespecifically called for it to consider ways in which § 110(2) might be amended. There-fore, although the Report did deal with § 110(1) to some extent, the vast majority
of the discussion focused on § 110(2). That focus, however, is unnecessarily confin-
ing. Were the whole question of how copyrighted works could be used in educationto be considered anew, the result might be something more comprehensive than an
amendment to § 110(2). In fact, a more sweeping change would actually do a betterjob in striking a proper balance between the needs of education and the legitimateinterests of copyright owners.

I propose that §110(2) be merged into an amended §110(1). The new provision
would apply equally to all education, regardless of whether it takes place in the tra-ditional cassroom or over a network. Like the current § 110(1), the new provision
should allow the performance of any copyrighted work, not merely nondramatic ormusical works. The other requirements of current § 110(1), such as the requirement
that only lawful originals be used, should of course be retained. The new provisioncould also incorporate the § 110(2)(A) requirement that the performance or displaybe part of the education activities of the institution.

In addition, the new provision could incorporate many of the specific proposals
that the Report makes concerning § 110(2). Because distance education poses greater
risks to the copyright owner, an educational institution should be required to limitaccess to authorized students. Likewise, the institution should be required to useavailable technological controls to prevent unauthorized archiving or printing of
works, or the dissemination of copies to third parties.

The goal of my proposal is for the law to treat traditional and distance education
alike. That is, in fact, the direction that the technology is heading. Although I per-sonally wonder whether distance education can ever fully recreate the dynamic thatexists in the traditional face-to-face classroom, the technology may prove me wrong.If so, it would be unfortunate for the law to stand in the way of a process that could
make quality education available to all. Therefore, the distance educator should
have exactly the same prerogatives as the in-class educator.

In closing, I commend the Copyright Office for its comprehensive report and spe-
cific proposals for change. That Report will be a valuable tool for Congress whenit decides whether the problems posed by distance education warrant a legislative
solution.

Federal Intellectual Property Security Act
The proposal for a Federal Intellectual Property Security Act deals with a tech-

nical, but important, problem facing a wide variety of businesses. Federal patent,
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trademark, copyright, and similar laws turn inventions, works, and business sym-
bols into valuable assets. By providing a limited monopoly for these assets, Congress
has in essence created a new form of business capital. In fact, for many start-up
companies, especially those in the biomedical industry, the capital represented by
a p atent or copyright is the company's main asset.Marketin a new invention or copyrighted work often requires significant start-
up costs. Because many authors and inventors simply do not have the money, they
simply license their innovation to another. In many cases, these deals prove unsatis-
factory to the author or inventor, as the royalty that they receive may be only a
small share of the ultimate proceeds attributable to the invention or work. Realizing
this, a growing number of inventors and authors forego the standard channels of
distribution and attempt to market their intellectual property themselves. To obtain
the start-up costs, these inventors and authors typically borrow money from a com-
mercial lender. As the federal intellectual property right is the heart of the fledgling
business enterprise, the institutional lender quite naturally takes a security interest
in that intellectual property right as collateral for the loan.

There is already a well-established practice of granting security interests in intel-
lectual property. The Proposal before the Subcommittee today deals not with the va-
lidity of the practice, but in the seemingly more mundane question of how the se-
cured lender provides notice of its interest to others. Most security interests, regard-
less of whether they involve tangible or intangible collateral, are accompanied by
the filing of a financing statement with .a state registry. That filing 'perfects" the
interest, giving the lender priority over subsequent transferees and other security
interests.

In theory, that same system would work for federal intellectual property rights.
However, each of the federal laws dealing with intellectual property contains a pro-
vision governing how the right may be transferred. All of these provisions require
that notice of the transfer be filed with the federal office responsible for overseeing
that form of intellectual property. A transferee who fails to file the required notice
runs the risk that the transfer will not be effective against a subsequent transferee
of the same intellectual property right.
'Although there is a difference between the grant of a security interest and an out-

right conveyance, most lenders already Mfie notice of security interests in federal in-
tellectual property with the appropriate federal office, usually in addition to a state
filing. Because a default on the underlying loan may lead to foreclosure, this federal
iling helps to ensure that the lender will take good!title to the intellectual property
interest in the event of foreclosure. All of the federal offices routinely accept these
notices.

However, the current filing system has certain problems. First, as the Proposalacknowledges, there is some disagreement among the courts as to whether a fderal
hfiing is necessary to safeguard the lender's interest, especially in the field of copy-

right. Second, many commercial lenders take a security interest in all business as-
sets, including property acquired by the debtor afer the date of the loan. While state
filing systems based on the Uniform Commercial Code allow the lender to file a fi-
nancing statement containing a general description of the collateral, the federal of-
fices do not.

The Proposal has two basic goals. The first goal is substantive: to make filing in
the federal office alone sufficient to protect the lenders rights. Although a lender
would still be free to file in a state office, only the federal filing would ensure the
lender priority over subsequent transferees. The second goal is to make he tfederal
fiing system more like current state UCC-based systems, by allowing for general
descriptions of collateral.

The proposal is very well thought-out and carefully drafted. However, there are
a few areas in which the Proposal might be improved. To this end, I have one gen-
eral suggestion, and a hand of more specific recommendations.

General Comment. The Proposal makes a great deal of sense for security interests
in copyrights, patents, boat hull designs, mask works, and plant variety protection.
However, it is more problematic with respect to marks. Because there are signifi-
cant differences between marks and other forms of intellectual property, making a
federal filing an absolute prerequisite to priority is at best unnecessary, and quite
possibly detrimental to the interests of lenders, owners of marks, and even consum-
ers. I therefore recommend that if the proposal is introduced as a bill, it should be
amended to exclude coverage of marks. Although filing notice of a security interest
with the Patent and Trademark Office should by all means be allowed, it should
not be a prerequisite for obtaining priority over junior interests in the mark.

Most federal intellectual property rights involve discrete, ascertainable interests.
A patent is the exclusive right to make and sell a particular invention, as defined
by the claims. A copyright grants a set of exclusive rights in a certain identifiable
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work. The laws governing mask works, plant variety protection, and boat hull de-signs also fit this basic paradigm. There is a one-to-one relationship between the
federal right and the creation. In addition, the right granted by federal law is sepa-
rable from the underlying object. An author or inventor may sell the physical em-
bodiment of his creation without losing his copyright or patent. Therefore, the fed-
eral right and the physical creation each have a separate value.

A mark also relates to an identifiable business asset. Trademarks, service marks,
collective marks, and certification marks are all symbols that represent the value
of the goodwill that the owner of that mark has garnered over the years. But the
similarity between marks and other forms of federal intellectual property ends
there. First, unlike other federal intellectual property rights, a mark cannot be sepa-
rated from the goodwill that it represents. A "naked" assignment of a mark (that
is, a transfer of a mark without the goodwill of the transferor) is considered an
abandonment of the mark, resulting in the loss of all rights in the mark. Section10 of the Lanham Act (15 U.S.C. § 1060) incorporates this concept, and allows a
mark to be assigned only along with the associated goodwill.

A second difference between marks and other federal intellectual property rights
is that the protection of marks is not exclusively federal. Both federal and state laws
afford protection to marks. Although registration of a mark under the Lanham Act
does afford the owner of that mark certain additional rights, federal registration isnot required for legal protection. A significant number of marks, especially servicemarks, are protected only by state law.

A third unique feature of marks is that "there is not necessarily a one-to-one rela-
tionship between the right and the underlying asset. A person has only one patent
in a given invention. A business may, by contrast, have a series of marks relating
to the same good or service. It may, for example, claim rights not only in the styl-
ized trademark it uses on its product, but also on the unadorned words alone. It
may similarly use a symbol on the same product. In some cases, the distinct packag-
ing or even a unique product design may function as a mark. It is not uncommon
for a firm to register only some of its marks, relying on state law to protect the oth-
ers.

The Proposal fails adequately to address the consequences that flow from these
differences between marks and other forms of federal intellectual property. As writ-
ten, the proposal applies only to marks that have been registered under the Lanham
Act (although the oposal fails to specify, I assume that this means registration
under either the Principal or the seldom-used Supplemental Register of the Lanham
Act). As a result, it applies neither to unregistered marks nor to the underlying
goodwill of the firm. Security interests in these unregistered marks and goodwill
must be perfected by state filings. Because a lender who takes a mark as collateral
will invariably also take an interest in both the underlying goodwill and all other
marks that pertain to that goodwill, the Proposal in effect creates a "dual-fling" sys-
tem for marks, in which the lender will file in both the state office and the Patent
and Trademark Office.

At best, this dual-filing system is an unnecessary redundancy. Admittedly, the
burden of establishing and maintaining the system will not be that great. The Pat-
ent and Trademark Office already allows notices of security interests to be filed. The
cost of converting that system to accommodate the new federal financing statement
should not be that significant. Assuming that the filing fees remain reasonable, the
additional cost to the lender of the second filing will be minimal.

On the other hand, what does the requirement of a second filing accomplish? As
noted above, a mark cannot be separated from the goodwill with which it is associ-
ated. Therefore, any potential purchaser of an ongoing business will search for secu-
rity interests in both the underlying goodwill and all marks associated with that
goodwill. Because a state filing is necessary to perfect a security interest in the
goodwill and any unregistered marks, the prudent buyer will automatically conduct
a search of the state registry. If that search discloses that the goodwill is encum-
bered, that buyer has no need to conduct a second search in the appropriate federaloffice, for a mark is worthless without the underlying goodwill. Therefore, in the
case of a mark, the requirement of a federal filing seems redundant.

Moreover, in certain situations the dual-filing system may actually have a det-
rimental effect. Although a careful lender would file with both the Patent and
Trademark Office and the state registry, it is possible that a lender might complywith the requirements of one system but not the other. Suppose, for example, that
a lender files a proper federal financing statement, but fails to make a proper state
filing (it might, for example, have filed with the wrong state). That lender would
have a perfected interest in the federal mark, but not any state marks or the under-
lying goodwill. Suppose further that the debtor later sells its business, including the
goodwill, to a third party, pursuant to a sales agreement that makes no mention
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of any .federally-registered marks. As the Proposal is drafted, if that third party had
no actual notice of the lender's interest, it would take free and clear of the security
interest. Although the federal filing might otherwise serve as constructive notice,
the third party would have no reason to search the Patent and Trademark Office
filing system, as it was not purchasing any federal marks.

Of course, it might seem as if the lender in this situation has merely suffered the
consequences of its carelessness. However, one other consequence may result from
this sequence of events. After the conveyance to the third party, the federal mark
and the goodwill are owned by different parties. This separation of the mark and
the goodwill results in abandonment of the mark, destroying its entire value. This
possibility of abandonment certainly affects the lender, and will invariably be re-
flected in lending rates. Moreover, abandonment of the mark may also affect inno-
cent consumers. After abandonment, anyone is free to adopt the mark for use on
its own goods or services. Because consumers rely extensively on marks to make

purchasing decisions, the unintended dissociation of the mark and the goodwil of
the original seller is likely to cause customer confusion-precisely the sort of confu-
sion that the Lanham Act is designed to prevent.

Admittedly, the scenario set out just above is somewhat unlikely. But given that
the requirement of a federal filing is redundant anyway, the isk of customer confu-
sion is a further reason to question the desirability of a dual-fiing system. hough
allowing a federal filing for marks is comendable, actually requiring that filing as
a prerequisite to protecting the lender's interest may well prove to be unwise. I
therefore suggest that any future federal intellectual property security act omit
marks from the compulsory filing provision.

Specific Comments. I also have a few specific comments concerning the Proposal,
which qi have referenced by the section numbers used in the Proposal.

Section 2(6)(b). If the act is to include federally-registered marks, this clause must
be amended to include a reference to the Commerce Clause. The Patent and Copy-
right Clause of Article I, § 8, cl. 3 cannot serve as the basis for federal laws dean
with marks. That clause allows Congress to provide protection for limited Times.
Protection of a mark is not limited in term, but continues for as long as the owner

uses the mark. Moreover, Article I, § 8 allows Congress to give rights only to "Au-
thors and Inventors." Authors and inventors innovate. Legal protection of a mark,by contrast, does not require innovation. Rights in a mark vest in the person who
has used that mark in connection with a given good or service for the longest time.
That senior usei has rights even if she copied the mark from someone else who used

it for a different good or service.
Section 3(b)(2_B). This provision is the heart of the entire Proposal, and therefore

warrants close scrutiny. As written, filing a federal financing statement protects the
secured party againsntuse t transfers of the federal inteleca prop y.
"Transfer" is defined in section 3(a) to exclude security interests. Therefore, as writ-
ten, the Proposal nowhere provides that filing a federal financing statement gives
the lender priority over junior security interests. Lenders could, of course, obtain
that priority under state law by making a second filing with the state office. To
eliminate that need, however, this provision should be amended to provide that a
federal filing gives the lender priority not only over subsequent transferees, but also
ver juni disecurity interests. T a rit-
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is already subject to a senior security interest. Without this clause, subsequentlyproduced intellectual property would be covered by a financing statement only ifthat statement contained a specific after-acquired property clause. Requiring a spe-cific reference would give the author or inventor who foresees acquiring additionalcopyrights or patents the chance to negotiate the language employed in the financ-
ing statement. I

Admittedly, section 3(b)(3)(6) could address this problem. That section makes thelender responsible for any damages that the debtor suffers due to an improper fi-nancing statement. However, as the Proposal is written, a lender is perfectly freeto file a federal financing statement containing broad language like "general intan-gibles, even if the security agreement does not actually reach after-acquired prop-erty. Therefore, if the damages action provided by section 3(b)(3)(6) is deemed anadequate deterrent, it should be amended to cover the problem of after-acquired
property.

I thank the Subcommittee for the opportunity to present my views on these mat-ters, and hope that my comments wilhelp you in any further action you may take
on these proposals.

Mr. COBLE [Presiding]. Thanks to each of you.
We have been joined by the distinguished gentlemen from Ten-

nessee, Virginia, and Massachusetts, Messrs. Jenkins, Boucher,
and Delahunt. Good to have them with us.

Ms. Schroeder, how do you respond to concerns of educators that
it is too difficult and too impractical to license works for use in dig-
ital distance education?

Ms. SCHROEDER. Well, I think iCopyright answered that. They
are tying to make it easier, and licensing certainly is going on.
There are many of our publishers very excited about distance edu-
cation, wanting to get into that market.

But the other point I was trying to make, too, not only in licens-
ing but orphan works, a lot of these things are issues where we
need to update rights holders being able to participate, and do it
quickly. And I guess what I am saying is where you really find that
we are going in distance education, is moving very rapidly with
good products right now and they are getting-they are getting
there by either producing it themselves or by public domain or by
using fair use or by using licensing. So licensing is very broad
based, and people are using them a lot.

Mr. COBLE. Mr. Attaway, if Congress followed the recommenda-
tions of the Copyright Office and expanded the categories of works
covered by 110(2) to include audio-visual works, how would the
market of audio-visual works be affected?

Mr. ATTAWAY. It is unclear. If the requirements of effective tech-
nological protection against unauthorized access and use actually
are met, I think there would be very little impact. Our concern is
that until this technology actually exists, it is very dangerous to
change the law permitting this type of activity without defining
precisely the kind of technological safeguards that need to be ap-
plied. And if they are not applied, the impact can be horrendous.
You can imagine recent motion pictures appearing on the Internet.
That is going to be a problem for us in any case, but it will be ma-
terially exacerbated if educators have the legal right to transmit
this type of programing to their students digitally and then it leaks
out onto the Internet and elsewhere. That is our concern.

Mr. COBLE. Ms. Gasaway, the Copyright Office Report suggests
amending section 110(2) to cover certain digital distance education
activities. It has also been suggested that in lieu of amending the
law, that Congress should encourage the parties to continue pursu-
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ing fair use guidelines to address these issues. Do you believe that
guidelines are helpful in this area and do you believe that they
could substitute for legislative changes?

Ms. GASAWAY. Mr. Chair, I do not believe that guidelines can
substitute. I come at this as a warrior for guidelines, having been
the principal draftsperson on the failed CONFU attempt on dis-
tance learning guidelines and spent about 21/2 years working on
that. And even during that time period, what we found was the
technology changing so rapidly that anytime we begin to get a han-
dle on what was happening, the technology changed considerably.

Beyond that, I think the CONFU process has actually poisoned
the environment for guidelines right now and that we are better
served to look at a statutory exemption that has protections for the
copyright holders. Maybe in the future sometime we could look
again toward some best practices that we could develop, that sort
of thing. But I think guidelines right now are pretty much out of
the question as far as really solving the problem because when you
have a statute that says you can't use these works, how do you
work fair use, other than a small portion? It just doesn't work very
well.

Mr. COBLE. Thank you. I have questions for Mr. Ochsenreiter
and Professor Cross but I will suspend. I will withdraw until we
go the full round. The gentleman from California.

Mr. BERMAN. Thank you very much, Mr. Chairman. I think Mr.
Ochsenreiter on this panel solved the problem of the second bill; we
just record the liens on copyrights on iCopyright and maybe pri-
vatize the Copyright Office. I don't know. In any event, it was a
very interesting proposal you spoke about.

I would like Pat and Fritz to respond to the two professors'
points because-particularly Professor Gasaway's point. She says
she doesn't dispute the fact that technological protections aren't
there and she says, but look, a lot of distance education is not digi-
tal, and therefore not changing these sections because of the ab-
sence of the technological protections will impede non-digital dis-
tance education. And, in fact, my guess is then you would-would
you support a proposal that eliminated the notion that trans-
missions include digital transmissions or specifically excluded digi-
tal transmissions in order to further non-digital distance learning
at this particular point and then we can evaluate on a yearly basis
whether or not the protections are reasonable and effective?

Ms. GASAWAY. Ten years ago I certainly would have supported
that. Ten years ago.

Mr. BERMAN. But it wasn't particularly meaningful?
Ms. GASAwAY. Well, it was certainly meaningful for those of us

in education who were doing distance - -

Mr. BERMAN. No, no, I wasn't meaning to exclude digital.
Ms. GASAwAY. But today excluding digital is very shortsighted

and that is what CONFU tried to do was to exclude digital and one
of the reasons those guidelines were never accepted was because
they did not deal with asynchronous delivery, -and so I think it
really doesn't solve the problem.

Mr. BERMAN. But then you can't-I have to say, but then you
can't argue that we are impeding non-digital distance education
even though there is not adequate copyright protections. In other
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words, the thrust of your argument was, yeah, I recognize we don'thave adequate technological protections in the digital world but by
not changing anything, you are impeding non-digital distance edu-
cation; but now you are insisting we include the digital world.

Ms. GASAWAY. You asked me if I thought it would work. And,
yes, it would work for the non-digital. But here we are faced also
with the digital. And suppose that in 6 months, then, we havethose technological measures developed; do we then have to come
back through a whole hearing process? Why don't we have tech-
nology-neutral kinds of things - -

Mr. BERMAN. Who decides when the technology is there?
Ms. GASAWAY. I suppose the industry does that, finally says--
Mr. BERMAN. Which industry? The distance learning industry?

The copyright protection industry?
Ms. GASAWAY. The industry that develops software that looks atkinds of protections. I mean, I think there will be industry stand-

ards. If the RIAA is willing to let their music be distributed
digitally, then at some point they are going to have to be satisfiedthat there are those controls there. I don't think it is up to us to
sort of name what they are. I am not a technology person. I can't
do that. But there are people who are technology folks and can
specify what those technologies are.

And I want to say I don't know whether the technology is there
today or not. I don't think it is and I am hearing from the contentproviders that it is not. But it may be, or it may be there tomorrow
or another week or 6 months. We just don't know.

Mr. BERMAN. Professor Cross, do you think it is there?
Mr. CROSS. Like Professor Gasaway, I have no reason to think

it is there. I do know that parts of it are there. I think password
controls are fairly effective. I think it would not be that difficult tolimit access to the work to students actually enrolled in a class.
That goes a long way toward controlling dissemination right there.

Mr. BERMAN. I think the university-the university non-credit
course-the direction of the film industry in 1999-for 50 cents a
student, digitally transmitted could produce a very large classroom
when you ificlude entire audio-visual works within this.

Mr. CROSS. I fully agree, but if that is-I don't really see univer-
sities doing that. We can do the same thing now in class. We could
set up a huge auditorium, charge 50 cents a person and show films
in the classroom environment. It is not happening.

Mr. BERMAN. It is not a big enough auditorium. There will be a
university in an unlimited auditorium. But in any event, just Mr.Attaway, Ms. Schroeder, I would be interested in your take on their
formulation.

Ms. SCHROEDER. I just want to quickly say I have never seen a
law that could create technology. The Copyright Office and I think
both of the witnesses are saying they don't think the technology is
there right -now or at least they are not aware of it. And if you say
then passing the law will incentivize companies to go out and de-
vise the technology, I don't really think that has ever happened be-
fore. That would be very historic. There are a lot of people working
on the technology but it is not there and a new law probably won't
make it happen.
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The other thing I think you have to realize is part of the pricing
of this is going to be whatever it costs people to protect post-access
that is illegal. And that means you will have to buy that tech-
nology, so I think we all have a vested interest in making sure that
the technology is available and is affordable because it will be part
of the pricing.

Mr. ATTAWAY. The only thing I can add is that if there is a prob-
lem with non-digital distance learning, I haven't been aware of one;
but if there is one, then I think that is something that we can ad-
dress and I am perfectly willing to address it. But until the tech-
nology exists in the digital environment to create the protection
that everyone recognizes has to be there in order to make it work,
I think it is premature to legislate.

Mr. BERMAN. Mr. Chairman, my time is up. If I could just,
though, in one closing sentence say I believe that the folks that
these two witnesses represent, the day there is reasonable tech-
nology protection available, the fastest people in the world to ex-
ploit that, to encourage distance education and quick licensing, will
be these folks because it will be in their economic interest to do it.

Mr. COBLE. I thank the gentleman. The gentleman from Ten-
nessee, Mr. Jenkins.

Mr. JENKINS. Mr. Chairman, I don't have any questions at this
time. I would be perfectly willing to yield my time to the gentleman
from California if he would like additional time.

Mr. BERMAN. I will wait until we come around.
Mr. JENKINS. Or to the expert from the Commonwealth of Vir-

ginia.
Mr. COBLE. I thank the gentleman. And the gentleman from Vir-

ginia is recognized.
Mr. BOUCHER. Mr. Chairman, thank you very much. I would be

remiss if I didn't say a word of welcome this afternoon to two veter-
ans of the House Judiciary Committee, and we are very pleased to
have former Congresswoman Pat -Schroeder with us, former rank-
ing member of this subcommittee, and also the gentleman from
Kentucky, Mr. Mazzoli, who during his time on this committee
chaired with great distinction the Immigration Subcommittee. We
are delighted to have both of these former members with us. I am
sorry to have to remind Mr. Mazzoli that in the days since he left,
there has been a change here in the Congress. He is now seated
on the wrong side of the dias.

Mr. MAZZOLI. It is probably not mine to respond, but I thank the
gentleman. I thought about it after I walked up here. I appreciate
this.

Mr. BOUCHER. We are delighted to have you up here nonetheless.
Distance learning is a great thing for rural America. As a matter
of fact, in my congressional district, which is entirely rural, consist-
ing of 23 counties and cities, we now have a fiberoptic-based digital
distance learning application that connects 55 high schools, com-
munity colleges, and 4-year colleges. It is a technology that accom-
modates voice, video, and data; and the legal foundation upon
which it accommodates at least two out of those three applications
is somewhat in question.

In my district, as in much of the rest of rural America, this is
a way that students who are born and raised in counties that have
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a small population and few financial resources can have access to
the same advanced courses that the young people who are born in
the wealthier localities currently have access to. And so through
distance learning we are able to render distance unimportant, and
the accident of the place of a person's birth doesn't determine the
quality of that person's education. It really is a remarkable ad-
vance for rural Americans.

Back in 1976, Congress, recognizing that distance learning of-
fered great opportunities for rural areas in particular but not just
limited to rural areas, that other parts of the Nation also will bene-
fit, enacted an exemption for the kind of technology through which
distance learning was promoted in that day, and that was for
broadcast technology. This was before the birth of digitization, and
this broadcast analogue technology was reasonably well-encom-
passed by the exemption passed in 1976.

But now the world has changed and digital technology is increas-
ingly used, and in my district it is exclusively used and we are
using it to great effect. In the effort to make sure that what has
been done by analogue technology and by the broadcast exemption
can be done in the future, using digital technology, this Congress
required the Copyright Office to exaniine what changes in law were
necessary to achieve that result, and the Copyright Office, I think,
has done an outstanding job in carrying forward that mandate and
making recommendations to the Congress.

And so today I simply strongly want to urge that legislation be
drafted at the earliest possible time to incorporate the very sound
and well-considered recommendations of the Copyright Office,
brought to the floor of the House as soon as possible, and passed
during this 106th Congress. And I will very strongly be supporting
that effort.

I do have a couple of questions and I would primarily like to ad-
dress these to Ms. Gasaway and also to Professor Cross, and they
concern various aspects of the Copyright Office's recommendations.

First of all, there is some concern, I think, among the users of
distance learning technology about the general availability and
timeliness of licensing, and I would like for you to comment on the
extent to which you perceive that to be a problem at the present
time, the extent to which you perceive that-my glasses aren't real-
ly good now to pronounce this gentleman's last name but the gen-
tleman from, I believe it is iCopyright.com.

Mr. OCHSENREITER. iCopyright.
Mr. BOUCHER. And the proposals that his company are now put-

ting forth and their capabilities might be a solution to the inad-
equacy of licensing availability presently, and also whether you
think perhaps we ought to, as we consider legislation, require that
a follow-up study on the availability of licensing be performed per-
haps 2 or 3 years from now, with a recommendation to the Con-
gress for any changes that we need to make to accommodate any
remaining shortage in the availability or timeliness of licensing as
it may exist at the end of that study period, and whether that
would be a good idea.

I have used my time asking one question. I am sorry. Let me
give you a chance to respond.
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