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Calendar No. 206
105TH CONGRESS

1ST SESSION H. R. 1847

IN THE SENATE OF THE UNITED STATES

JULY 9, 1997

Received; read twice and referred to the Committee on the Judiciary

OCTOBER 9, 1997

Reported by Mr. HATCH, with an amendment

[Strike out all after the enacting clause and insert the part printed in italic]

AN ACT
To improve the criminal law relating to fraud against

consumers.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 SECION 1-. SHORTP TITLE.

4 ThsAtf-fy ee-da h Fflfiakt tt Pa-d

5 f.eve.iefl A4 of 1499. "

6 SEC. 2-. FORFEITURE F FUMD PROCEEDS.

7 Seetio t 9.82{.. of 60e 4-9-, UntIed Sttes Code, iff

8 afided by adi 4gft the effA the fellevi~ng-
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1 L84}The Goidtijt sententeing at defentdanit f-or anf of-

2 fense under seetion 2326, shll order that the defendant

3 ferfeit to the United States any rea4 or persona p.op-

4 erty-

5 4A4tsM do itended t be sed tomeinit o

6 to pr-omote the eomnissio of suael offense, if the

7 eotirt int its diseretiont so determfintes7, taking infto eon-

9 the te fthe propertyin the off-ense;anfd

10 i-4%} eontstitutiffg- derived frotni, or trafeeafble to

11 the gross proeeeeds thatt the defentdat obtained di-

12 r-eedy or intdireetlf as iaurst of the effentse.

13 SEC. S-. SENTENCIN GIDELINES CMANGES.

14 Pusatt tsatoiyunder seetion .994(p) of title

15 2-8-, Tfnited States Cede, the UtJ-ited Stattes Senttenteing

16 Commtfissio shall1 review anfd aentd the senttenteing guRide-

17 lintes to proavide at sentteneing enhtaneeimt- for any offense -

18 listed int seetiont 2.326 of title 4197 Untited States Code-

19 (4 by at leeat 4 levels if the circumfstancees amf-

20 thor-izing anf aditional termf of inpionet under

21 seetiont 2.32.6(i) are presentt; anfd

22 (24 by at least S levels if the £Xetfsaa±nli±C aift-

23 tho*4izing anf additional termf of impisome ttder-

24 seetiont 2.32.6(2) are presetr
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1 SEC 4. TClPWEASl2 P FO USE OF FOREIGN

2 LOCATION TO EVADE PROSECtON.

3 Ptiattitaah4tiiidef eetitt~9 9 4 (p+ 4 title

4 2,9-, Uflited States Code, the Uiiited StaeAe Sefttefteiftg

5 Cetftfiissieffft Ha amffeftd the ettetteint gai~lehaest te in-

6 eiease the offetnse leve1 ff atny fta offeitte by a lea

7 -9 1e-,'el if the defettdttnt eeadfteted aetwities t& fwathe-f

8 the &aad 4 frett9-fa fefeigt eatitpy.

9 SEC. 5. SENTENC OGi DUTIES.

10 The Seitte-feifig Ceffffissie shall eftsute thait the

11 setttettees, guidelittesi atfd polie 44aeftettta fop offettdeps

12 e "etel 4f .ffe.ses desefied itt .eetieat o aM 4 awe ap-

13 pireptiettely se-,xeie aafd -reasettably eettsistettt with ethef-

14 ekeaftt 4ipeetives fmd with ethefi gmaidele

15 SEC. 6. ALICATIOI OF ON OF-E -OF PENALTIES.

16 Seetieff 28%7(e} of title 4-8 -, U-ited States Cade, is

17 affieftded by stfildi9n "Jatdef th4s eheptep-" aiid ittserftt

18 44ei whieh aft ethafteed petalty is pre'Aded unider~ seetift

19 2 32 6 ofthstite.k

20 SEC. -7- ADDITION OF COINfJFTRA Y OFFENSES TO SECTION

21 2326 ENHANCEMENT.

22 Seetief 2326 of title 4-8- Utited States Code, is

23 aieaded by i: .fti.ii f te eemmit stieh

24 afa ff-ese," aftep LoA 1344".
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1 SECTION 1. SHORT TITLE.

2 This Act may be cited as the "Telemarketing Fraud

3 Prevention Act of 1997".

4 SEC. 2. CRIMINAL FORFEITURE OF FRAUD PROCEEDS.

5 Section 982 of title 18, United States Code, is amend-

6 ed-

7 (1) in subsection (a)-

8 (A) by redesignating the second paragraph

9 designated as paragraph (6) as paragraph (7);

10 and

11 (B) by adding at the end the following:

12 "(8) The Court, in sentencing a defendant convicted

13 of an offense under section 1028, 1029, 1341, 1342, 1343,

14 or 1344, or of a conspiracy to commit such an offense, if

15 the offense involves telemarketing (as that term is defined

16 in section 2325), shall order that the defendant forfeit to

17 the United States any real or personal property-

18 "(A) used or intended to be used to commit, to

19 facilitate, or to promote the commission of such of-

20 fense; and

21 "(B) constituting, derived from, or traceable to

22 the gross proceeds that the defendant obtained directly

23 or indirectly as a result of the offense. ", and

24 (2) in subsection (b) (1) (A), by striking "(a) (1) or

25 (a)(6)" and inserting "(a)(1), (a)(6), or (a)(8)".
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1 SEC. 3. PENALTY FOR TELEMARKETING FRAUD.

2 Section 2326 of title 18, United States Code, is amend-

3 ed by striking "may" each place it appears and inserting

4 "shall".

5 SEC. 4. ADDITION OF CONSPIRACY OFFENSES TO SECTION

6 2326 ENHANCEMENT.

7 Section 2326 of title 18, United States Code, is amend-

8 ed by inserting ", or a conspiracy to commit such an of

9 fense," after "or 1344".

10 SEC. 5. CLARIFICATION OF MANDATORY RESTITUTION.

11 Section 2327 of title 18, United States Code, is amend-

12 ed-

13 (1) in subsection (a), by striking "for any of-i nse

14 under this chapter" and inserting "to all victims of

15 any offense for which an enhanced penalty is pro-

16 vided under section 2326" and

17 (2) by striking subsection (c) and inserting the

18 following:

19 "(c) VICTIM DEFINED.-In this section, the term 'vic-

20 tim' has the meaning given that term in section

21 3663A (a) (2).".

22 SEC. 6. AMENDMENT OF FEDERAL SENTENCING GUIDE-

23 LINES.

24 (a) DEFINITION OF TELEMARKETING.-In this section,

25 the term "telemarketing" has the meaning given that term

26 in section 2326 of title 18, United States Code.
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1 (b) DIRECTIVE To SENTENCING COMMISSION.-Pursu-

2 ant to its authority under section 994(p) of title 28, United

3 States Code, and in accordance with this section, the United

4 States Sentencing Commission shall-

5 (1) promulgate Federal sentencing guidelines or

6 amend existing sentencing guidelines (and policy

7 statements, if appropriate) to provide Jbr substan-

8 tially increased penalties for persons convicted of of-

9 fenses described in section 2326 of title 18, United

10 States Code, as amended by this Act, in connection

11 with the conduct of telemarketing;

12 (2) submit to Congress an explanation of each

13 action taken under paragraph (1) and any additional

14 policy recommendations for combating the offenses de-

15 scribed in that paragraph.

16 (c) REQUIREMENTS.-In carrying out this section, the

17 Commission shall-

18 (1) ensure that the guidelines and policy state-

19 ments promulgated or amended pursuant to sub-

20 section (b)(1) and any recommendations submitted

21 thereunder reflect the serious nature of the offenses;

22 (2) provide an additional appropriate sentencing

23 enhancement if offense involved sophisticated means,

24 including but not limited to sophisticated concealment
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1 efforts, such as perpetrating the offense from outside

2 the United States;

3 (3) provide an additional appropriate sentencing

4 enhancement for cases in which a large number of

5 vulnerable victims, including but not limited to vic-

6 tims described in section 2326(2) of title 18, United

7 States Code, are affected by a fraudulent scheme or

8 schemes;

9 (4) ensure that guidelines and policy statements

10 promulgated or amended pursuant to subsection

11 (b)(1) are reasonably consistent with other relevant

12 statutory directives to the Commission and with other

13 guidelines;

14 (5) account for any aggravating or mitigating

15 circumstances that might justify upward or down-

16 ward departures;

17 (6) ensure that the guidelines adequately meet

18 the purposes of sentencing as set forth in section

19 3553(a)(2) of title 18, United States Code; and

20 (7) take any other action the Commission consid-

21 ers necessary to carry out this section.

22 (d) EMERGENCY AuTHORITY.-The Commission shall

23 promulgate the guidelines or amendments provided for

24 under this subsection as soon as practicable, and in any

25 event not later than 120 days after the date of enactment
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1 of the Telemarketing Fraud Prevention Act of 1997, in ac-

2 cordance with the procedures set forth in section 21(a) of

3 the Sentencing Reform Act of 1987, as though the authority

4 under that authority had not expired, except that the Corn-

5 mission shall submit to Congress the emergency guidelines

6 or amendments promulgated under this section, and shall

7 set an effective date for those guidelines or amendments not

8 earlier than 30 days after their submission to Congress.
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