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Calendar No. 165
104TH CONGRESS

1ST SESSION S.227
[Report No. 104-128]

To amend title 17, United States Code, to provide an exclusive right to
perform sound recordings publicly by means of digital transmissions,
and for other purposes.

IN THE SENATE OF THE UNITED STATES

JANUARY 13 (legislative day, JANUARY 10), 1995

Mr. HATCH (for himself, Mrs. FEINSTEIN, Mr. SIMPSON, Mr. DEWINE, Mr.
LOTT, and Mr. BAUCUS) introduced the following bill; which was read
twice and referred to the Committee on the Judiciary

AUGUST 4 (legislative day, JULY 10), 1995

Reported by Mr. HATCH, with an amendment

[Strike out all after the enacting clause and insert the part printed in italic]

A BILL
To amend title 17, United States Code, to provide an exclu-

sive right to perform sound recordings publicly by means

of digital transmissions, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,
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1 SE-TIO 1- SHOR TITLE.

2 This Aet may be eited as the "Digital Petfefnma..ee

3 Right it Sound Reee.din Ae of 19 9 5.

4 SE 2 . EXCLUS PHT.S IN COP-19'GHTED WORKS.

5 Seetion 4-" of title 4-7- United States Code, is

6 afftende-

7 -1-} t paragraph f-4 by stik' fid fte

8 the semieleft

9 24 pfaagraph byo-t-,...the pef-edatnd

10 isf4it "and tf

11 W by adding 4theedthe fliiftg.

12 464 in the ease of sound .eeedift.p to peaffM.

13 the eepypighted wet'kp piabliely, by mfean-fs of at digital

14 t.s"isin. ".

15 SEC. S.- SCOP~E OF EXfLrT 
TS~ RIGHTS IN SOUTND RECORD-

16 INGS.

17 Seetiot 444 of fitle 4-7- Utited S de, is

18 aniended

19 -l} (4 i s-bseeti -- by st iking b-and { and

20 Peplfteing it with 134 aftd f+)

21 k24) ift sibseetiont (b} by deleting fi'on the fitA~s

22 sentenee "p,,n,,-e, ,,,- w of oeopies of fetionp-

23 tres ad other a-- io' Asua wo...s a-Rd iftseftif

24 ,, er ..... o . ..pies,

25 k347 by etfiking sbseetion W ad 1epleeing it

26 with the following nie subseetten fd)?

S 227 RS8
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3

1 i--4 Tim ... *... O-N Ee .. ,,s Ri , ... Ntith

2 staig the. of seetio 6{&)-

3 4-*1- Eir b. RA s.isiows. -Th perforfff-

4 eatee offtsod eefdin gpublie by feas of-a

5 digitet! trasffii3ien, other' thff as paft of fm intef-

6 aetve set-4ee is ttet a i.fi ..geffl of seetie"

7 106(6)~ if the perf-opfiate is pffi4 of-

8 "{-a ntransbmfl, ... , s.ieh

9 ats atnfsbeito b eadetst transfmissin,

10 a pioe e- siimiltaaes tranisflis.

11 itteiden4t1l to at taasubseiptiet transfmissieff,

12 stteh a" a feed i,eeeived by a-rid theft

13 I-etrafasfflte by the neiisibseitiptien ttaftnsffit-

14 tet- Provtided-,ha sueb ifteidetAlt trats-

15 nfissions do fiet iftelude any sublsefiptiof tfts-

16 mission dieet _ fof feeeption by em .. bees of

17 the publie;

18 a(G) ft re .t.flsmis io of a ,o,,_,o.,t.,

19 bf-oeadeats tf-aftsfis~in Pvie- That, ift the

20 ease of a rY-t.ansmisc of a radio stetie 's

21 bi'adeast. t.a..sini.s , the t -" ... s" is t

22 willfully f repeattedy rettransmitted more tan

23 a radits of one hIuindred and fifty miiles ffom

24 the site of the Padie bfadeast tr.s.litte-.

S 227 RS
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4

1 i a , futihe transmission by a bu.siness,

2 eonfifaed to its pr-efimises of the i ..... diate ys

3 t'oiti -Aeittity, of at trantsmfissin deseri3e int

4 (at-egr pBk)ef this sbseetift{4(d)1)

5

6 iE-a rctatstisin ethet'wise si*jeet to

7 liability, if ffleh tr-ansmiissin is sitfeltaeetts

8 with the prietay tratnsffissin attd ai-thot-ized

9 by the pimia tpemtsffiitet-,- aftd the p~n~

10 ttansniittefP hfts beeni Ijeensed to piibliey per-

11 fot'mi the sound reeateding.

12 i-L(24 SuBseRipTIOIN TffSI ISSIES. !in the

13 eatse of at sibsepiptintrn isi, the petffotntanee

14 of at sond i-eeoeding p.bliel. by metis of at digital

15 transmisi shall be sIIbj.eet to statute lieeitsintgt

16 in ayeeedanee with subseetin q4 of this seetin, if-

17 i-A* the t ansmisso is niet pait of an

18 inte'aefive set-.ee. and

19 i-(B the transmission does not eeeed the

20 sound i-eeofdit pe....mnee eonpeefe;.

21 i43(-4 Rio{*TS N OT 9IIER*HS-H iIMITED.

22 a E-eept as eaipessl peoi ded hereitie

23 this seetion does no litit of iftflpai the exehI-

24 ight to pe-fot t atin .eeo-di.. publiel

S 227 RS
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5

1 by ffiea of f a digital tranrnision nde see-

2 fi4ft 106(.

3 i B) Nethini ift this seetiein fttitats or imi

4 its ifta-ByWay-

5 i4 the exiltisive i4ght to pubiepet'-

6 forffi t a aiisieal wepk., ineluidin by fieaiis

7 ef a digital waimiiO, ade seetie

9 a~(ii) the exeliisi-ve tights to repreduee

10 ani4 distpibute f semA Peeepditt (f the

11 wefk embodied theein ude see

12 tiem 106R) mtHd i061 3), ifileluidiif by

13 .ef,. ,ffdital phenreeof delief as

14 defin~ed ift seetiefi 4-,- ef

15 L44=ii aiiy ethef tights unIdef aniy otheth

16 ekatse ef seetieft 446-, ( oi- efedies awt :iletble

17 treder th6 fitle, as sih Aights e- t-emedies

18 &64 eithef bef-ee et' afe the dte of en-

19 aetment of this AetA a-Rd

20 (44 by adding aftef s'bseetion fd4 the follow-

21

22 a-(e} A fti~y FE) NE...TI.TION. Any eepy-

23 tfig ewiiers of souiid .eeef-diigs mid a..y entities peffe.-

24 itig sounid reeef-diftgs affeeted by this seefioit atiay fteg-

25 tae mid agpee upon the teifs mid fates of .yal paty-

S 227 RS
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1 ,ents for the pe ....rf anee of ene sound ree.rdings a nd

2t Pope , ,. disio of f paid a eopyig

3 ownes , aftd may designate eomnmon agents to negotate,

4 agree to-, pay:-, or reeeive stieli royalt payraents.

5 i-o tierNtisEs Fof SUieffPTiEN TRANs

6 miisios.

7 i-- No later than thirt days after the enaet-

8 mfeft of thisa legislationT~ the Libratrift of Gongiress

9 shall ea-dse netiee to be published inf the Feder-al

10 Rtegister of the iitiation of woltmtar negotiation

11 pr.eeedigs for the purpose of d.te.iig -reason-

12 atble termfs and rates of royalt paymients for thle ate-

13 tities speeified by s.bseetion (d)(2) of this seetio

14 dt4rign the period beginning - n the effeetive date of

15 this legislationt anfd ending onf Deeember &-,- 2000.

16 Sueh terms and rates shal disting sh afmong the

17 differet types of digital trensmission se"-ees then

18 ini operattion. Any eopyvight ownfers of souind r-eeor-d

19 ings or any entities performing sound reeerdings f-

20 feeted by this seetion mtay sdbfini to the Libr-aian

21 of Congress lieenses eoeretng steh aeti~ties with re-

22 speet to steh soand reeordingS The parties to e..eh

23 negotiation proeeeding shal bear their ovn eosts.

24 424 In the absenee of lieense agreements nego

25 tiated tifder paragraeph {1-*, the Librariant of Gott-

S 227 RS
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1 gess shal l pursuant to ehapter 8-, e.. .. e . e.py-

2 right etritbiatieft -royalt pftice1 to detefmuine fffd piWb-

3 lish Wkt the Federal PRegistef at sehedu1e of rates anfd

4 tepffis whieh, subjeet to paragraph k3*7 sfhall be bind-

5 iffg ont all eepy~ght owitets of seiiiti teeeeditigs andt

6 enitities perferffing somid reeaedings. In-LJ %esUlishing

7 sueh rates anfd terffis the eepyfight abitt'atieft fey-

8 atlty panel fmy eonside the rates for' eefnpae'able

9 typesof digital -- n ,i seees and ee.m.paable

10 ei 11fntemes flwdei voh.nta... lieense ageee-ts

11 "egotiated ase pf-e-Aded in peagaph k44- The pat-ties

12 to the p.eeeding shfll bear the entire eest thereof

13 in siieh m annecr and p.opeion ats the ai'bittation

14 panel s-ht dit'eet. The Tibi'arian of Congress shal

15 also establish e e1s by whieh eopyright on-

16 ers nay reeeive .easoAle nvtilee of the tkse of theip

17 sound reeordings under- th-is seetion, and under

18 whieh reeords of sueh u-se shatl he kept by entities

19 performiing sound reeordings.

20 iLW bieense agreements e.i..tariy negotiated

21 a any time between one or .... e e .py"4ght owner

22 of soind reeo.digs and one or mee entities per-

23 formfflifg s.und r-eeordings shall be giwe effeet in lien

24 of any determinla- - - by the ibrarian of G.ngess.

S 227 RS
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1 *4 the preeedupes speeified in aarah 4

2 and t )f shall be repeated ca e4 .e.de. i aoeeerd

3 eatee with .egu.aties that the Lbrarian of Congress

4 sh .l p .eseribe-

5 i(A} wYithi at sLfi eti pefiod eateh fiffe

6 thatt -f petitioni is fihed by aity eopyfight wiefs

7 of sounid feeopdfigs of any efitities pepfefoflihig

8 sounid feeof-dings affeted by thi-s seetief ifidi-

9 eating that f new type of digital tfansffiison

10 sei-ee oa whieh s.t.d .eeofdings aie pef-

11 fe .ed is oe is abeu to beef n e epefrational,

12 aafd

13 -B betweea J-an e 30 aiitd Deeeffibef &

14 200 and a fiv ..yea itevals the-eafte

15 4+5 Aay per se who wishes to peffeem a sou.d

16 u.ee,,difg ptbliel. by eans of a sabse-iptio trai.ts-

17 uffisioft iundef this stibseetien (f+ ffifay do so without

18 .if..ngig , the e.,,eusive fight of the eepy.igh owne-

19 of the souuid feeef-ding by eoffiplyiulg with suteh fio-

20 tiee . its a the Register of e-py ights shall

21 peseibe by egilation and by pa-4lg fe..ty f-ees in

22 aeedaee with this ubseetienF ot- if suieh royaty

23 fees have fot been set, by agpeeing to pay sueh fey-

24 alty fees as shall be detef.i.ed i: t aeee f-d.,e with

25 this s,,bseetion, fd any -eyal payiients in atreas

S 227 RS
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1 l beeoftoefoe he twentieth 4ay of the

2 mont~h f.e. seeeeding the moathi ia wlieh the ey-

3 at~y ees e set

4 ia{g pi~eeFADs F**e~ bleHsf~i OP SUBcnIr-TloN

5 Tn wsiicsio. inf the ease of -a su ser4jpt~ trans-

6 ..isie. pet-fet'oif ee of yt sound feeofdin heensed under

7 siubseetion {f} of this seetion, the eopyight Eowaet of the

8 exehtisie iglht tttdef seetieft 106(6)* of this tite to publliey

9 peiftfi -a souind tPeeof-din by meeeans of a digital trftns-

10 11ission shaH a .ileate to metdin artists in the following

11 tfannte its ..eeeipts ftofi the lieensi g of subse tio

12 transmission perff ee of the .....

13 eot-danee with sttbseetien {f of this seetio...

14 a(4 21± pet'eett of the -eeepts shal be depos-

15 Aed int em esepeow aeetit Htanateged by anf ittdepeid-

16 ett ea.dmi .-istrto jointly ppointed by epyight

17 ownes of soi td reeordings and the feAea Fed-

18 et--at of rusieia.ns kof ay sucersso etiity to be

19 distlr.t+Aed to ton.feat-..d ....... eia- (whethe o(w t+

20 .,ti e of the A.nepiean Federation. of M..sieians

21 who haie pe'fo 'ned on sound eeo'dings.

22 (24 2 pet'eent of the teeeipts shfll e deps-

23 ited in an eset'o aeeount ffanaged by an independ-

24 eft a-ftiisti'to joitl appoin-ted by eyi'ight

25 owt'sra of sound m eeo-dings and the Ainerieat Fed-

S 227 RS-2
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1 efatiein of TeleiAsiott ftfld Radia Atists *f aiy sue-

2 eesseo etitty) to be distpiha-ted to ifieifeaite voeal-

3 ists (whether orftjot i effibets of the Aieieai Fed-

4 et-atio. of Wleisi fo. ad Radio Aiists) who have

5 peffofffle oft sound feeeofdtfgs.-

6 £ {3 45~ pereeat of the i'eeeipts ffhall be all-o-

7 eated, ei a per sound ..ee.dit basis, to the.ee.

8 ittg artist of atists featured oni sieh eeiitn feeef 4

9 i-tg (-or the persos nwe g t rgts in the artists'

10 pefeipmitttee itt the soun~d Peeetfdiftigs}:.

11 ...h .be S.N TO AFFILIATES. Whe.. the eepy

12 fight effief of a sound feeofdi ow:.. s .eetlli l iitef-

13 est 4f- or otherwise possesses the power difeety f mfdi-

14 Peet to e-Eereise a eentiolitig i".fit.enee eve the .. a.age-

15 ffent op polieies of-, an etiti t aiti iitlte-

16 ffissions eoe-efed by seetien 1-06(6)} anfd lieenses to suieli

17 enti the fight to publiey pe. ff a sound feeoefd g by

18 means of a digita.. "a"'i,, the eo.ight wne- shal

19 maethe lieensed sound feeofditt aevailatble undef seetiot

20 106(6) on simila tefffis ftftd eenditions to all othefs -

21 !arly-situate entities offefing sifilft types of digital

22 transiais sefviees, ex-eept that siieh eopyight ewnef

23 may

24 iipse -easetable 44-eets for eredit-

25 werthiness-, anfd

S 227 RS
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1 i4 establish diff-elfett priees, tepfmesatid een-

2 diietis to take into aeei. the types f senxiees

3 fered, the dupwatien o 4te lieense, the gegPphem

4 gion, the ..uffibe of o4bseribets seied, antd fany

5 othe r elevant fetfs.

6 Ni* No EtF e . oN RoyALTipt FeR tta ....... -

7WonRKc. Liis ee -a-able f-i the, ptiblie pefafiee

8 of seuild reeefdiitgs unldef elafuse W64o4 seetiett -1-0 shal

9 it be takfef iffte aeeeim in taiy admfinistrative, jttdieial

10 or g ther .....e e .. proeeeding te set er adust the rey-

11 alties payable te eepyight . .. ie... mttsieal weks fe

12 the publie pe....a. 4f their works.

13 iyd-(j DEFwiITiONG. As u-sed int this seetion, the feb-

14 loewig teems have the f elliv i "

15 i44 A 'befa-detst transmfisin' is a trans

16 .. issie i aade by at beadeast stati lieeised as stieh

17 by the Fedeal Commnit..-ations iu-issie

18 1-' Ant 'intefaetive set-Aee& is eute thatt eflables

19 a ,etm,,beof the publie te reeeive, ot ie est, a

20 ti'afsfflissi 4f -a paipiettf seunid reeerin~ ehesen

21 by ee of behtl of 4the eeipient. The abili f idi-

22 .iduals te ..eq.es thatt paiei.a seii eeordings

23 be pdr-ffe o eeepti on bytthe blie4tlage

24 does ot Riake a setviee i teiaeii e-. -f a enti e &-

25 fees beth iitetraeftie ai d non interactiv, setviees (ei-

S 227 RS
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1 thep eoeturefit~y ow aft diffenet times), the net-

2 i .teraeti"e ee..p..e. shfll ttot be t.eted as part of

3 ffn interette 04erLV Lee

4 i-348 A '.nonibsei .ptieti -n sffiisJi is f y

5 traftnmsffiis that is aet at subseriptief trantsffiissi~

6 iq+~ The 'sound peeopditg pepforaiflaeeffim

7 pleffent' is the tiantfisffisi of fio tiiere thaf-

8 a two seleetions eaeh day of sound re-

9 eor-diftgs em.bodied ift aiiy ee pheeeeef4 dis-

10 trib.ted in the nite States for "tiimlate sate

11 t constumers; o

12 4R) Otree seleetious ea, 4ay of sotmdt e-.

13 eordiftgs of performffaees-

14 4 , , by the sam ea ft -ed reeording

15 artistOP

16 i4i effbodied ift aniy et of

17 photior-eeod or eontpilatiott of soutnd ire-

18 eordings mfapiketed together a-s -a itt for

19 uttate sale to eetnsumfe-s.

20 i4--54* A 'sibseriptiet trainmission is a tirtis-

21 mission tat is eoiitrolled anfd limfited to partiettdar

22 ireeipients, aftd for whielt eonsider-atif is r-equir-ed to

23 be paid r.oth se gi.byofotbehalof ther-

24 eipiet to reeeive the trsmfiissin op a paekage of

25 trantlsffission iteldiftg the trantsmfission"

S 227 RS
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1 SEC. 4- SCOPE OF EXCLUSIV RIGHTS IN rNONRmrArlTIC

2 MUSICL WORKS COMPUSORY LICENSE

3 FOR -M.AKIxNG AND DISTRIBUTI2ING

4 PHONORECORDS.

5 Seetioft 445 of title 4-7- :Uaiited State Goee is mn

6 ed-

7 f14-by oertti befetfhe tpe t tthe endof

8 the seeend sentettee i subseetioft (a)(!) the werd

9 "itteldi ~by lefs of ftdigital phofiofeeotpd deliv'

10 ey-

11 24by"ii the sete-eeofe sh-

12 seetiot (e)(2), aftep the weods i 2  t-4s pu-pose,"

13 the wot-d d ethe 0-tft fts p..oided int elo e

14

15 f34by eesiattg ea-ues W fttd k&)ef

16 suihsee44eft {e} f elaiases *4, f=54 attd f6-)-, i2espee-

17 tinely atd by i.sep.' the folliwt - tew elt.se.

18 " (3)(A) A ee.p.loy lieetse .n.de ths eetitt

19 ineludes the fight of the mfakef of a pho..eeeod of

20 a toldpftffl e ... sieal wo k utide . .seeti (-)(1)

21 to distpibute or~ awathopize distpilbutiefi of the sounfd

22 reeeordifg of eiieh phottoeee~ by ffieants of at digital

23 tpansffiissio whieh eonistitutes a digital phonefeeof

24 deliivet egadless of whethe. . the digital tfs-

25 mfission is atlso at p.blie pef...,..e. of the sound f -

26 eording twtde seetien 106(6) of this title of of any

S 227 RS
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1 fiefidrffmf ifitsiefti weiwk emfbedied the'eitt under

2 seetiea 106(4) ef th4s 6#te- Feif evet' digitatl phoee

3 reeef delive by oe unde the aitheli of the eeff-

4 pulsory lieetsee, the reyalt payfabe by the e...i.pl-

5 so-y lieefsee shall be the royalty p.ese.bed unde

6 elseW 4ehfptet 8 of this titde-.

8 fetmanee undef seeteio 064 4) the eeght ew'e

9 of a nondrattiatie tmtsieal wfk embodied ift a sond

10 ieeediig hts the right to "eeei ..e re .. paynents

11 at the t-ates pi-eseibed u de this s'abseetion when

12 the digital trI'iaissit of thPa sound feeefditg eO.-

13 stitttes at digital pheiet-eeod delvey.. Unless anu-

14 thet4zed by said eopyiPight ewnei of the notidt'affiati

15 miusieal woek oe by any petson who has obtained a

16 ee.ipulset'y lieense ttide this seetie. s.teh a digit
17 t-.......-I-;, by- .eme...f made, shal be aeti.nable

18 by the eopyfight evwes in the nondramfatie fmiseal

19 wopk as an aet of infitgei Provide. howeve-.

20 T-h tio sieh eanse of atetien nay be brounght

21 against a eopyvight ewitet- of at sound tPeee.di titt

22 less it autha. zed the digital pho eoeeot delivety

23 Any steh eause of aetion shfal be i-n addition to

24 these awiable to thke eepyfight ewiie of the ffitisieatl

25 wet'k uttfdet seetien 1-06(4) anfd the eopyight ewne

S 227 RS
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1 of the sount~d reeet-dit ith t-espeet to digiteal phate-

2 i-eeotd deliveties aiid ind*e seetiofi 106(.E4

3 A... Nothinin seetioi --008 shall be ensti-ded

4 to pe.en the e eise of the rights and enfedies A-

5 !owedby elfses 3 ftd adehate ,i, the

6 event of a digital phioreeo. delivey, e.eept thfa

7 te aeton alleging inf ..ge.. of epyrit fg may be

8 broiught tnde this tite agatinst a ffanufacturer, in-

9 poete orJ ibtot- of fdigital audio teeo.'dint de-
10 v e a digital eed-io ..... e P-

11 egtdnde-ee, opfan analog meeofdin meditiffi, eI

12 a f t ' on--uer, based of the tetiets deseribed

13 in eh seetion.

14 4-( Nothing int this seetioft annulfts oi limfits inf

15 any way -i=* the ei-ekttsive tight to publiey pepforfm

16 a sound .eeeidiig o. .te "siea! w -.k em ..bodied

17 theeiti, ineidin by means of digi et tfans

18 s . ,.nde seetions 106(4) and 106(6), ii4. ex-

19 eept fop the eofplso y lieensing unde the eondi

20 tions epeeifed by this seetio,, the e.e.isie rights to

21 t-eptfoduee anfd distribute the sound Peeoi'ding antd

22 the nmsieal! woi'k enieodied theupein utider seetits

23 1-06(l) atnd 106), inekiding by mfeants of at digital

24 pheftet-eef 4 deliery, op' (iii4 any othe tights iindef

25 a-my othee elauatse of seetietn 4-06-, ori-fmedies awtaib

S 227 RS

HeinOnline  -- 4 Digital Performance Right in Sound Recordings Act of 1995, Pub. L. No. 104-39, 109 Stat. 336 15 1995



16

1 able udef this 64e- a sueh ti4ght or remedies e,64

2 eithe before of after the date of etnaetmt of this

3 Aet.' ; aefd

4 f4 ,by addift .ft-e u ,b.eetn .e the follomitig.

5 aWd DEpiNJTioNCi. As ttsed iui this seetion, the fob-

6 lowiti tefm has the followi fiefaiag A ,digita1 l.pho

feeed delie,'y is eaeh indiAdiald dig tal tratsf ..issi of

8 a sound .eeo.d. whieh rest.s ift a speeifieally identified

9 .ep.d.eti by (w fo- any ta.s.issin fee pentof a pho-

10 nereea, of thatt sounid reeo-ding, iegaw1dess of wheth.

11 the digital transmission is also a publie pe.fei' nta of

12 te sou~nd f'eeoirdint ow any ttondram~at nftusieftl wopk eui-

13 bodied thei-eitt"

14 SEC. . ONO6-N AE[DMENTS

15 (-}DFNTo S eeio 4-04 of title 4-7- Uniited

1.6 Stattes Code, is atfflended by inseffiig afftetr the definlition

17 of M~deixee",.6 4iffehine", of . p.eess the .lloi.i g .

18 -~A 'digital tr-ansmfission is ft transmissio ift

19 whole or ift pfai it at digital oi' other non-analog fot-

20

21 +b+ LuNfIT*TIO ON Exeus iaimp*s. S~eom)B

22 United timi o is action 11-(e(1) of title 47-

23 Uflited States Cede, is affiefded iii the fuast setitenee by

24 strikting "The" anfd ittseing "E-.veept ift the ease of at pev'-
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1formettiee of -a souni~d teeordine int the eeoafse of at digital
2 tra......Si " l t' &

3 *e* 161MI*TLPO ON Exef2*sf Rm!T S~eEONa-

4 At uk~ .i.N~TO"Tsm Op Sup mlaN N.Bq)R-.

5 Sqp+op+s F~OR PRFVAT HEYME VIf3EWI. Seeoti

6 119(a)(1 ef titde 4-7- Uniited States C~ode, is ffitded by

7 sti-klfig "-Siieet teg eznd intset-tinl "'Exeept itt the ease

8 of .. petfopffl. of ft soad feeopdig i the eose of

9 at digital trnsnifinad siibeet to-

10 k44 Gopymfoiwp ABIR9 *qO*q~+O RAES P s-

11 k14 Seetion 801(b)(1) of title 4-7-, Unite States

12 Code, is afiended iii the fist aad seeond sentenees

13 by ittseptifg "1414" befei'-e "1145"2.

14 {24 Seetio 802() of title 4-7-, Unfited States

15 Code, is amfided mf the thir~d sewteitee by deletini

16 49 seetit 4-1-,- 4--, eof 419,"Z fjj4 insertn "eetiat

17 4 1 -, 4-4- 44-6, or 44-9- any petson entitled to a eof-

18 puile lieetise ttftdet seetioft 14(d), fiy peesofi en-

19 titled to at eamplIsot-y leense iumdef seetioi 115"

20 -84 Seetio 802(g) of title 4-7-- Utited States

21 Code, is aeded itt the thi-fd se-ntenee by ..setitig

22 "tf1e11 "44i41 , 14.

23 k4-4 Seetion 802(h)(2) of title 4-7- United States

24 Code, is a.iede by ieei'tiig afte" " ", 114"
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1 SEC. & EFFECTIV DATE.

2 Tis Aet shftd 13eeeme effeetive three ffieths atfet

the datte of enietetffie eep -: at the kieaeii se

4 tiefts -114(e ftd --1-4(f) sha-t take effee i ... ediately upon

5 eftaetffient.

6 SECTION 1. SHORT TITLE.

7 This Act may be cited as the "Digital Performance

8 Right in Sound Recordings Act of 1995".

9 SEC. 2. EXCLUSIVE RIGHTS IN COPYRIGHTED WORKS.

10 Section 106 of title 17, United States Code, is amend-

11 ed-

12 (1) in paragraph (4) by striking "and" after the

13 semicolon;

14 (2) in paragraph (5) by striking the period and

15 inserting ' and"- and

16 (3) by adding at the end the following:

17 "(6) in the case of sound recordings, to perform

18 the copyrighted work publicly by means of a digital

19 audio transmission."

20 SEC. 3. SCOPE OF EXCLUSIVE RIGHTS IN SOUND RECORD-

21 INGS.

22 Section 114 of title 17, United States Code, is amend-

23 ed-

24 (1) in subsection (a) by striking "and (3)" and

25 inserting "(3) and (6)"
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1 (2) in subsection (b) in the first sentence by

2 striking "phonorecords, or of copies of motion pictures

3 and other audiovisual works," and inserting

4 "phonorecords or copies'"

5 (3) by striking subsection (d) and inserting:

6 "(d) LIMITATIONS ON EXCLUSIVE RIGHT.-Notwith-

7 standing the provisions of section 106(6)-

8 "(1) EXEMPT TRANSMISSIONS AND

9 RETRANSMISSIONS.-The performance of a sound re-

10 cording publicly by means of a digital audio trans-

11 mission or retransmission, other than as a part of an

12 interactive service, is not an infringement of section

13 106(6) if the performance is part of-

14 "(A) a nonsubscription transmission, such

15 as a nonsubscription broadcast transmission;

16 "(B) a retransmission of a nonsubscription

17 broadcast transmission: Provided, That, in the

18 case of a retransmission of a radio station's

19 broadcast transmission-

20 "(i) the radio station's broadcast

21 transmission is not willfully or repeatedly

22 retransmitted more than a radius of 150

23 miles from the site of the radio broadcast

24 transmitter, hwwever-
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1 "(I) the 150 mile limitation under

2 this clause shall not apply when a

3 nonsubscription broadcast trans-

4 mission by a radio station licensed by

5 the Federal Communications Commis-

6 sion is retransmitted on a

7 nonsubscription basis by a terrestrial

8 broadcast station, terrestrial trans-

9 lator, or terrestrial repeater licensed by

10 the Federal Communications Commis-

11 sion; and

12 "(II) in the case of a subscription

13 retransmission of a nonsubscription

14 broadcast retransmission covered by

15 subclause (I), the 150 mile radius shall

16 be measured from the transmitter site

17 of such broadcast retransmitter;

18 "(ii) the retransmission is of radio sta-

19 tion broadcast transmissions that are-

20 "(I) obtained by the retransmitter

21 over the air;

22 "(II) not electronically processed

23 by the retransmitter to deliver separate

24 and discrete signals; and
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1 "(III) retransmitted only within

2 the local communities served by the

3 retransmitter;

4 "(iii) the radio station's broadcast

5 transmission was being retransmitted to

6 cable systems (as defined in section 111(f))

7 by a satellite carrier on January 1, 1995,

8 and that retransmission was being

9 retransmitted by cable systems as a separate

10 and discrete signal, and the satellite carrier

11 obtains the radio station's broadcast trans-

12 mission in an analog format: Provided,

13 That the broadcast transmission being

14 retransmitted may embody the program-

15 ming of no more than one radio station; or

16 "(iv) the radio station's broadcast

17 transmission is made by a noncommercial

18 educational broadcast station funded on or

19 after January 1, 1995, under section 396(k)

20 of the Communications Act of 1934 (47

21 U.S.C. 396(k)), consists solely of non-

22 commercial educational and cultural radio

23 programs, and the retransmission, whether

24 or not simultaneous, is a nonsubscription

25 terrestrial broadcast retransmission; or
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1 "(C) a transmission or retransmission that

2 comes within any of the following categories:

3 "(i) a prior or simultaneous trans-

4 mission or retransmission incidental to an

5 exempt transmission or retransmission,

6 such as a feed received by and then

7 retransmitted by an exempt transmitter:

8 Provided, That such incidental trans-

9 missions or retransmissions do not include

10 any subscription transmission or

11 retransmission directly for reception by

12 members of the public;

13 "(ii) a transmission or retransmission

14 within a business establishment, confined to

15 its premises or the immediately surround-

16 ing vicinity;

17 "(iii) a retransmission by any

18 retransmitter, including a multichannel

19 video programming distributor as defined

20 in section 522(12) of the Communications

21 Act of 1934 (47 U.S.C. 522(12)), of a trans-

22 mission by a transmitter licensed to pub-

23 licly perform the sound recording as a part

24 of that transmission, if the retransmission

25 is simultaneous with the licensed trans-
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1 mission and authorized by the transmitter;

2 or

3 "(iv) a transmission or retransmission

4 to a business establishment for use in the

5 ordinary course of its business: Provided,

6 That the business recipient does not

7 retransmit the transmission outside of its

8 premises or the immediately surrounding

9 vicinity, and that the transmission does not

10 exceed the sound recording performance

11 complement. Nothing in this clause shall

12 limit the scope of the exemption in clause

13 (ii).

14 "(2) SUBSCRIPTION TRANSMISSIONS.-In the

15 case of a subscription transmission not exempt under

16 subsection (d)(1), the performance of a sound record-

17 ing publicly by means of a digital audio transmission

18 shall be subject to statutory licensing, in accordance

19 with subsection (f) of this section, if-

20 "(A) the transmission is not part of an

21 interactive service;

22 "(B) the transmission does not exceed the

23 sound recording performance complement;

24 "(C) the transmitting entity does not cause

25 to be published by means of an advance program
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1 schedule or prior announcement the titles of the

2 specific sound recordings or phonorecords em-

3 bodying such sound recordings to be transmitted;

4 "(D) except in the case of transmission to

5 a business establishment, the transmitting entity

6 does not automatically and intentionally cause

7 any device receiving the transmission to switch

8 from one program channel to another; and

9 "(E) except as provided in section 1002(e)

10 of this title, the transmission of the sound record-

11 ing is accompanied by the information encoded

12 in that sound recording, if any, by or under the

13 authority of the copyright owner of that sound

14 recording, that identifies the title of the sound re-

15 cording, the featured recording artist who per-

16 forms on the sound recording, and related infor-

17 mation, including information concerning the

18 underlying musical work and its writer.

19 "(3) LICENSES FOR TRANSMISSIONS BY INTER-

20 ACTIVE SERVICES.-

21 "(A) No interactive service shall be granted

22 an exclusive license under section 106(6) for the

23 performance of a sound recording publicly by

24 means of digital audio transmission for a period

25 in excess of 12 months, except that with respect
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1 to an exclusive license granted to an interactive

2 service by a licensor that holds the copyright to

3 1,000 or fewer sound recordings, the period of

4 such license shall not exceed 24 months: Pro-

5 vided, however, That the grantee of such exclusive

6 license shall be ineligible to receive another exclu-

7 sive license for the performance of that sound re-

8 cording for a period of 13 months from the expi-

9 ration of the prior exclusive license.

10 "(B) The limitation set forth in subpara-

11 graph (A) of this paragraph shall not apply if-

12 "(i) the licensor has granted and there

13 remain in effect licenses under section

14 106(6) for the public performance of sound

15 recordings by means of digital audio trans-

16 mission by at least 5 different interactive

17 services: Provided, however, That each such

18 license must be for a minimum of 10 per-

19 cent of the copyrighted sound recordings

20 owned by the licensor that have been li-

21 censed on an exclusive basis to interactive

22 services, but in no event less than 50 sound

23 recordings; or

24 "(ii) the exclusive license is granted to

25 perform publicly up to 45 seconds of a
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1 sound recording and the sole purpose of the

2 performance is to promote the distribution

3 or performance of that sound recording.

4 "(C) Notwithstanding the grant of an exclu-

5 sive or nonexclusive license of the right of public

6 performance under section 106(6), an interactive

7 service may not publicly perform a sound record-

8 ing unless a license has been granted for the pub-

9 lic performance of any copyrighted musical work

10 contained in the sound recording, Provided, That

11 such license to publicly perform the copyrighted

12 musical work may be granted either by a per-

13 forming rights society representing the copyright

14 owner or by the copyright owner.

15 "(D) The performance of a sound recording

16 by means of a digital audio retransmission is

17 not an infringement of section 106(6) if-

18 "(i) the retransmission is of a trans-

19 mission by an interactive service licensed to

20 publicly perform the sound recording to a

21 particular member of the public as part of

22 that transmission; and

23 "(ii) the retransmission is simulta-

24 neous with the licensed transmission, au-

25 thorized by the transmitter, and limited to
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1 that particular member of the public in-

2 tended by the interactive service to be the

3 recipient of the transmission.

4 "(E) For the purposes of this paragraph-

5 "(i) a 'icensor' shall include the licens-

6 ing entity and any other entity under any

7 material degree of common ownership, man-

8 agement, or control that owns copyrights in

9 sound recordings; and

10 "(ii) a 'performing rights society' is an

11 association or corporation that licenses the

12 public performance of nondramatic musical

13 works on behalf of the copyright owner, such

14 as the American Society of Composers, Au-

15 thors and Publishers, Broadcast Music, Inc.,

16 and SESAG, Inc.

17 "(4) RIGHTS NOT OTHERWISE LIMITED.-

18 "(A) Except as expressly provided in this

19 section, this section does not limit or impair the

20 exclusive right to perform a sound recording

21 publicly by means of a digital audio trans-

22 mission under section 106(6).

23 "(B) Nothing in this section annuls or lim-

24 its in any way-
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1 "(i) the exclusive right to publicly per-

2 form a musical work, including by means of

3 a digital audio transmission, under section

4 106(4);

5 "(ii) the exclusive rights to reproduce

6 and distribute a sound recording or the mu-

7 sical work embodied therein under sections

8 106(1) and 106(3); or

9 "(iii) any other rights under any other

10 clause of section 106, or remedies available

I 1 under this title, as such rights or remedies

12 exist either before or after the date of enact-

13 ment of the Digital Performance Right in

14 Sound Recordings Act of 1995.

15 "(C) Any limitations in this section on the

16 exclusive right under section 106(6) apply only

17 to the exclusive right under section 106(6) and

18 not .to any other exclusive rights under section

19 106. Nothing in this section shall be construed to

20 annul, limit, impair or otherwise affect in any

21 way the ability of the owner of a copyright in

22 a sound recording to exercise the rights under

23 sections 106(1), 106(2) and 106(3), or to obtain

24 the remedies available under this title pursuant

25 to such rights, as such rights and remedies exist
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1 either before or after the date of enactment of the

2 Digital Performance Right in Sound Recordings

3 Act of 1995."; and

4 (4) by adding after subsection (d) the following:

5 "(e) AUTHORITY FOR NEGOTIATIONS.-

6 "(1) Notwithstanding any provision of the anti-

7 trust laws, in negotiating statutory licenses in accord-

8 ance with subsection (f), any copyright owners of

9 sound recordings and any entities performing sound

10 recordings affected by this section may negotiate and

11 agree upon the royalty rates and license terms and

12 conditions for the performance of such sound record-

13 ings and the proportionate division of fees paid

14 among copyright owners, and may designate common

15 agents on a nonexclusive basis to negotiate, agree to,

16 pay, or receive payments.

17 "(2) For licenses granted under section 106(6),

18 other than statutory licenses, such as for performances

19 by interactive services or performances that exceed the

20 sound recording performance complement-

21 "(A) copyright owners of sound recordings

22 affected by this section may designate common

23 agents to act on their behalf to grant licenses and

24 receive and remit royalty payments, Provided,

25 That each copyright owner shall establish the
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1 royalty rates and material license terms and

2 conditions unilaterally, that is, not in agree-

3 ment, combination, or concert with other copy-

4 right owners of sound recordings; and

5 "(B) entities performing sound recordings

6 affected by this section may designate common

7 agents to act on their behalf to obtain licenses

8 and collect and pay royalty fees, Provided, That

9 each entity performing sound recordings shall

10 determine the royalty rates and material license

11 terms and conditions unilaterally, that is, not in

12 agreement, combination, or concert with other

13 entities performing sound recordings.

14 "(f) LICENSES FOR NONEXEMPT SUBSCRIPTION

15 TRANSMISSIONS.-

16 "(1) No later than 30 days after the enactment

17 of the Digital Performance Right in Sound Record-

18 ings Act of 1995, the Librarian of Congress shall

19 cause notice to be published in the Federal Register

20 of the initiation of voluntary negotiation proceedings

21 for the purpose of determining reasonable terms and

22 rates of royalty payments for the activities specified

23 by subsection (d)(2) of this section during the period

24 beginning on the effective date of such Act and ending

25 on December 31, 2000. Such terms and rates shall

S 227 RS

HeinOnline  -- 4 Digital Performance Right in Sound Recordings Act of 1995, Pub. L. No. 104-39, 109 Stat. 336 30 1995



31

1 distinguish among the different types of digital audio

2 transmission services then in operation. Any copy-

3 right owners of sound recordings or any entities per-

4 forming sound recordings affected by this section may

5 submit to the Librarian of Congress licenses covering

6 such activities with respect to such sound recordings.

7 The parties to each negotiation proceeding shall bear

8 their own costs.

9 "(2) In the absence of license agreements nego-

10 tiated under paragraph (1), the Librarian of Congress

11 shall, pursuant to chapter 8, convene a copyright ar-

12 bitration royalty panel to determine and publish in

13 the Federal Register a schedule of rates and terms

14 which, subject to paragraph (3), shall be binding on

15 all copyright owners of sound recordings and entities

16 performing sound recordings. In establishing such

17 rates and terms the copyright arbitration royalty

18 panel may consider the rates for comparable types of

19 digital audio transmission services and comparable

20 circumstances under voluntary license agreements ne-

21 gotiated as provided in paragraph (1). The parties to

22 the proceeding shall bear the entire cost of the pro-

23 ceeding in such manner and proportion as the arbi-

24 tration panels shall direct. The Librarian of Congress

25 shall also establish requirements by which copyright
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1 owners may receive reasonable notice of the use of

2 their sound recordings under this section, and under

3 which records of such use shall be kept by entities per-

4 forming sound recordings.

5 "(3) License agreements voluntarily negotiated

6 at any time between one or more copyright owners of

7 sound recordings and one or more entities performing

8 sound recordings shall be given effect in lieu of any

9 determination by a copyright arbitration royalty

10 panel or decision by the Librarian of Congress.

11 "(4) The procedures specified in paragraphs (1)

12 and (2) shall be repeated and concluded, in accord-

13 ance with regulations that the Librarian of Congress

14 shall prescribe-

15 "(A) within a 6-month period each time

16 that a petition is filed by any copyright owners

17 of sound recordings or any entities performing

18 sound recordings affected by this section indicat-

19 ing that a new type of digital audio trans-

20 mission service on which sound recordings are

21 performed is or is about to become operational,

22 and

23 "(B) between June 30 and December 31,

24 2000 and at 5-year intervals thereafter.
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1 "(5)(A) Any person who wishes to perform a

2 sound recording publicly by means of a nonexempt

3 subscription transmission under this subsection may

4 do so without infringing the exclusive right of the

5 copyright owner of the sound recording-

6 "(i) by complying with such notice require-

7 ments as the Register of Copyrights shall pre-

8 scribe by regulation and by paying royalty fees

9 in accordance with this subsection; or

10 "(ii) if such royalty fees have not been set,

11 by agreeing to pay such royalty fees as shall be

12 determined in accordance with this subsection.

13 "(B) Any royalty payments in arrears shall be

14 made on or before the twentieth day of the month next

15 succeeding the month in which the royalty fees are

16 set.

17 "(g) PROCEEDS FROM LICENSING OF SUBSCRIPTION

18 TRANSMISSIONS.-

19 "(1) Except in the case of a subscription trans-

20 mission licensed in accordance with subsection (f) of

21 this section-

22 "(A) a featured recording artist who per-

23 forms on a sound recording that has been li-

24 censed for a subscription transmission shall be

25 entitled to receive payments from the copyright
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1 owner of the sound recording in accordance with

2 the terms of the artist's contract; and

3 "(B) a nonfeatured recording artist who

4 performs on a sound recording that has been li-

5 censed for a subscription transmission shall be

6 entitled to receive payments from the copyright

7 owner of the sound recording in accordance with

8 the terms of the nonfeatured recording artist's

9 applicable contract or other applicable agree-

10 ment.

11 "(2) The copyright owner of the exclusive right

12 under section 106(6) of this title to publicly perform

13 a sound recording by means of a digital audio trans-

14 mission shall allocate to recording artists in the fol-

15 lowing manner its receipts from the statutory licens-

16 ing of subscription transmission performances of the

17 sound recording in accordance with subsection (f) of

18 this section:

19 "(A) 21/2 percent of the receipts shall be de-

20 posited in an escrow account managed by an

21 independent administrator jointly appointed by

22 copyright owners of sound recordings and the

23 American Federation of Musicians (or any suc-

24 cessor entity) to be distributed to nonfeatured

25 musicians (whether or not members of the Amer-
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1 ican Federation of Musicians) who have per-

2 formed on sound recordings.

3 "(B) 21/2 percent of the receipts shall be de-

4 posited in an escrow account managed by an

5 independent administrator jointly appointed by

6 copyright owners of sound recordings and the

7 American Federation of Television and Radio

8 Artists (or any successor entity) to be distributed

9 to nonfeatured vocalists (whether or not members

10 of the American Federation of Television and

11 Radio Artists) who have performed on sound re-

12 cordings.

13 "(C) 45 percent of the receipts shall be allo-

14 cated, on a per sound recording basis, to the re-

15 cording artist or artists featured on such sound

16 recording (or the persons conveying rights in the

17 artists' performance in the sound recordings).

18 "(h) LICENSING TO AFFILIATES.-

19 "(1) If the copyright owner of a sound recording

20 licenses an affiliated entity the right to publicly per-

21 form a sound recording by means of a digital audio

22 transmission under section 106(6), the copyright

23 owner shall make the licensed sound recording avail-

24 able under section 106(6) on no less favorable terms

25 and conditions to all bona fide entities that offer
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1 similar services, except that, if there are material dif-

2 ferences in the scope of the requested license with re-

3 spect to the type of service, the particular sound re-

4 cordings licensed, the frequency of use, the number of

5 subscribers served, or the duration, then the copyright

6 owner may establish different terms and conditions

7 for such other services.

8 "(2) The limitation set forth in paragraph (1) of

9 this subsection shall not apply in the case where the

10 copyright owner of a sound recording licenses-

11 "(A) an. interactive service; or

12 "(B) an entity to perform publicly up to 45

13 seconds of the sound recording and the sole pur-

14 pose of the performance is to promote the dis-

15 tribution or performance of that sound recording.

16 "(i) No EFFECT ON ROYALTIES FOR UNDERLYING

17 WORKS.-License fees payable for the public performance

18 of sound recordings under clause (6) of section 106 shall

19 not be taken into account in any administrative, judicial,

20 or other governmental proceeding to set or adjust the royal-

21 ties payable to copyright owners of musical works for the

22 public performance of their works. It is the intent of Con-

23 gress that royalties payable to copyright owners of musical

24 works for the public performance of their works shall not
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1 be diminished in any respect as a result of the rights grant-

2 ed by section 106(6).

3 "C) DEFINITIONS.-As used in this section, the follow-

4 ing terms have the following meanings:

5 "(1) An 'affiliated entity' is an entity engaging

6 in digital audio transmissions covered by section

7 106(6), other than an interactive service, in which the

8 licensor has any direct or indirect partnership or any

9 ownership interest amounting to 5 percent or more of

10 the outstanding voting or non-voting stock.

11 "(2) A 'broadcast transmission' is a trans-

12 mission made by a broadcast station licensed as such

13 by the Federal Communications Commission.

14 "(3) A 'digital audio transmission' is a digital

15 transmission as defined in section 101, that embodies

16 the transmission of a sound recording. This term does

17 not include the transmission of any audiovisual work.

18 "(4) An 'interactive service' is one that enables

19 a member of the public to receive, on request, a trans-

20 mission of a particular sound recording chosen by or

21 on behalf of the recipient. The ability of individuals

22 to request that particular sound recordings be per-

23 formed for reception by the public at large does not

24 make a service interactive. If an entity offers both

25 interactive and non-interactive services (either con-
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currently or at different times), the non-interactive

component shall not be treated as part of an inter-

active service.

"(5) A 'nonsubscription transmission',

'nonsubscription retransmission', or a

'nonsubscription broadcast transmission' is any

transmission or retransmission that is not a subscrip-

tion transmission or retransmission.

"(6) A 'retransmission' includes any further si-

multaneous retransmission of the same transmission.

Nothing in this definition shall be construed to ex-

empt a transmission that fails to satisfy a separate

element required to qualify for an exemption under

section 114(d)(1).

"(7) The 'sound recording performance com-

plement' is the transmission during any 3-hour pe-

riod, on a particular channel used by a transmitting

entity, of no more than-

"(A) 3 different selections of sound record-

ings from any one phonorecord lawfully distrib-

uted for public performance or sale in the United

States, if no more than 2 such selections are

transmitted consecutively; or

"(B) 4 different selections of sound record-

ings
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1 "(i) by the same featured recording

2 artist; or

3 "(ii) from any set or compilation of

4 phonorecords lawfully distributed together

5 as a unit for public performance or sale in

6 the United States,

7 if no more than three such selections are trans-

8 mitted consecutively:

9 Provided, That the transmission of selections in excess

10 of the numerical limits provided for in clauses (A)

11 and (B) from multiple phonorecords shall nonetheless

12 qualify as a sound recording performance complement

13 if the programming of the multiple piwnorecords was

14 not willfully intended to avoid the numerical limita-

15 tions prescribed in such clauses.

16 "(8) A 'subscription transmission' is a trans-

17 mission that is controlled and limited to particular

18 recipients, and for which consideration is required to

19 be paid or otherwise given by or on behalf of the re-

20 cipient to receive the transmission or a package of

21 transmissions including the transmission.".

22 SEC. 4. MECHANICAL ROYALTIES IN DIGITAL PHONO-

23 RECORD DELIVERIES.

24 Section 115 of title 17, United States Code, is amend-

25 ed-
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1 (1) in subsection (a) (1)-

2 (A) in the first sentence by striking out

3 "any other person" and inserting in lieu thereof

4 "any other person, including those who make

5 phonorecords or digitat phonorecord deliveries by

6 means of a digital audio transmission,'" and

7 (B) in the second sentence by inserting be-

8 fore the period '" including by means of a digi-

9 tal phonorecord delivery"

10 (2) in subsection (c)(2) in the second sentence by

11 inserting "and other than as provided in paragraph

12 (3)," after "For this purpose, ",

13 (3) by redesignating paragraphs (3), (4), and (5)

14 of subsection (c) as paragraphs (4), (5), and (6), re-

15 spectively, and by inserting after paragraph (2) the

16 following new paragraph:

17 "(3)(A) A compulsory license under this section

18 includes the right of the compulsory licensee to dis-

19 tribute or authorize the distribution of a phonorecord

20 of a nondramatic musical work by means of a digital

21 transmission which constitutes a digital phonorecord

22 delivery, regardless of whether the digital trans-

23 mission is also a public performance of the sound re-

24 cording under section 106(6) of this title or of any

25 nondramatic musical work embodied therein under
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1 section 106(4) of this title. For every digital phono-

2 record delivery by or under the authority of the corn-

3 pulsory licensee-

4 "(i) on or before December 31, 1997, the

5 royalty payable by the compulsory licensee shall

6 be the royalty prescribed under paragraph (2)

7 and chapter 8 of this title; and

8 "(ii) on or after January 1, 1998, the roy-

9 alty payable by the compulsory licensee shall be

10 the royalty prescribed under subparagraphs (B)

11 through (F) and chapter 8 of this title.

12 "(B) Notwithstanding any provision of the anti-

13 trust laws, for the purpose of this subparagraph, any

14 copyright owners of nondramatic musical works and

15 any persons entitled to obtain a compulsory license

16 under subsection (a)(1) may negotiate and agree upon

17 the terms and rates of royalty payments under this

18 paragraph and the proportionate division of fees paid

19 among copyright owners, and may designate common

20 agents to negotiate, agree to, pay or receive such roy-

21 alty payments. Such authority to negotiate the terms

22 and rates of royalty payments includes, but is not

23 limited to, the authority to negotiate the year during

24 which the royalty rates prescribed under subpara-
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1 graphs (B) through (F) and chapter 8 of this title

2 shall next be determined.

3 "(C) During the period of June 30, 1996,

4 through December 31, 1996, Librarian of Congress

5 shall cause notice to be published in the Federal Reg-

6 ister of the initiation of voluntary negotiation pro-

7 ceedings for the purpose of determining reasonable

8 terms and rates of royalty payments for the activities

9 specified by subparagraph (A) during the period be-

10 ginning January 1, ° 1998, and ending on December

11 31, 2007, or such earlier date (regarding digital

12 transmissions) as the parties may agree. Such terms

13 and rates shall distinguish between (i) digital phono-

14 record deliveries where the reproduction or distribu-

15 tion of a phonorecord is incidental to the trans-

16 mission which constitutes the digital phonorecord de-

17 livery, and (ii) digital phonorecord deliveries in gen-

18 eral. Any copyright owners of nondramatic musical

19 works and any persons entitled to obtain a compul-

20 sory license under subsection (a)(1) may submit to

21 the Librarian of Congress licenses covering such ac-

22 tivities. The parties to each negotiation proceeding

23 shall bear their own costs.

24 "(D) In the absence of license agreements nego-

25 tiated under subparagraph (C), the Librarian of Con-
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1 gress shall, pursuant to chapter 8, convene a copy-

2 right arbitration royalty panel to determine and pub-

3 lish in the Federal Register a schedule of rates and

4 terms which, subject to subparagraph (E), shall be

5 binding on all copyright owners of nondramatic mu-

6 sical works and persons entitled to obtain a compul-

7 sory license under subsection (a)(1) during the period

8 beginning January 1, 1998, and ending on December

9 31, 2007, or such earlier date (regarding digital

10 transmissions) as may be determined pursuant to

11 subparagraph (C) or chapter 8. Such terms and rates

12 shall distinguish between (i) digital phonorecord de-

13 liveries where the reproduction or distribution of a

14 phonorecord is incidental to the transmission which

15 constitutes the digital phonorecord delivery, and (ii)

16 digital phonorecord deliveries in general. In addition

17 to the objectives set forth in section 801(b)(1), in es-

18 tablishing such rates and terms, the copyright arbi-

19 tration royalty panel may consider rates under vol-

20 untary license agreements negotiated as provided in

21 subparagraph (C). The royalty rates payable for a

22 compulsory license for a digital phonorecord delivery

23 under this section shall be established de novo and no

24 precedential effect shall be given to the amount of the

25 royalty payable by a compulsory licensee for digital
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1 phonorecord deliveries on or before December 31,

2 1997. The parties to the proceeding shall bear the en-

3 tire cost thereof in such manner and proportion as

4 the arbitration panels shall direct. The Librarian of

5 Congress shall also establish requirements by which

6 copyright owners may receive reasonable notice of the

7 use of their works under this section, and under

8 which records of such use shall be kept and made

9 available by persons making digital phonorecord de-

10 liveries.

11 "(E)(i) License agreements voluntarily nego-

12 tiated at any time between one or more copyright

13 owners of nondramatic musical works and one or

14 more persons entitled to obtain a compulsory license

15 under subsection (a)(1) shall be given effect in lieu of

16 any determination by the Librarian of Congress. Sub-

17 ject to clause (ii), the royalty rates determined pursu-

18 ant to subparagraph (C) or (D) shall be given effect

19 in lieu of any contrary royalty rates specified in a

20 contract pursuant to which a recording artist who is

21 the author of a nondramatic musical work grants a

22 license under that person's exclusive rights in the mu-

23 sical work under section 106(1) or (3) to a person de-

24 siring to fix in a tangible medium of expression a

25 sound recording embodying the musical work.
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1 "(ii) Clause (i) shall not apply to-

2 "(I) a contract entered into on or before

3 June 22, 1995, and not modified thereafter for

4 the purpose of reducing such rates or of increas-

5 ing the number of musical works within the

6 scope of the contract covered by the reduced rates,

7 except if a contract entered into on or before

8 June 22, 1995, is modified thereafter for the pur-

9 pose of increasing the number of musical works

10 within the scope of the contract, any contrary

11 royalty rates specified in the contract shall be

12 given effect in lieu of royalty rates determined

13 pursuant to subparagraph (C) or (D) for the

14 number of musical works within the scope of the

15 contract as of June 22, 1995; and

16 "(II) a contract entered into after the date

17 that the sound recording is fixed in a tangible

18 medium of expression substantially in a form in-

19 tended for commercial release, if at the time the

20 contract is entered into, the recording artist re-

21 tains the right to grant licenses under sections

22 106(1) and 106(3).

23 "(F) The procedures specified in subparagraphs

24 (C) and (D) shall be repeated and concluded, in ac-

25 cordance with regulations that the Librarian of Con-
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1 gress shall prescribe, as provided in section 803(a)(3),

2 except to the extent that different times for the repeat-

3 ing and concluding of such proceedings may be deter-

4 mined in accordance with subparagraph (C) or (D).

5 "(G) Except as provided in section 1002(e) of

6 this title, a digital phonorecord delivery licensed

7 under this paragraph shall be accompanied by the in-

8 formation encoded in the sound recording, if any, by

9 or under the authority of the copyright owner of that

10 sound recording, that identifies the title of the sound

11 recording, the featured recording artist who performs

12 on the sound recording, and related information, in-

13 cluding information concerning the underlying musi-

14 cal work and its writer.

15 "(H)(i) A digital phonorecord delivery of a

16 sound recording is actionable as an act of infringe-

17 ment under section 501, and is fully subject to the

18 remedies provided by sections 502 through 506 and

19 sections 509 and 510, unless-

20 "(I) the digital phonorecord delivery has

21 been authorized by the copyright owner of the

22 sound recording; and

23 "(II) the owner of the copyright in the

24 sound recording or the entity making the digital

25 phonorecord delivery has obtained a compulsory
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1 license under this section or has otherwise been

2 authorized to distribute or authorize the distribu-

3 tion, by means of a digital phonorecord delivery,

4 of each nondramatic musical work embodied in

5 the sound recording.

6 "(ii) Any cause of action under this subpara-

7 graph shall be in addition to those available to the

8 owner of the copyright in the nondramatic musical

9 work under subsection (c)(5) and section 106(4) and

10 the owner of the copyright in the sound recording

11 under section 106(6).

12 "(I) The liability of the copyright owner of a

13 sound recording for infringement of the copyright in

14 a musical work embodied in the sound recording shall

15 be determined in accordance with applicable law, ex-

16 cept that the owner of a copyright in a sound record-

17 ing shall not be liable for a digital phonorecord deliv-

18 ery by a third party if the owner of the copyright in

19 the sound recording does not license the distribution

20 of a phonorecord of the musical work.

21 "(J) Nothing in section 1008 shall be construed

22 to prevent the exercise of the rights and remedies al-

23 lowed by this paragraph, paragraph (7), and chapter

24 5 in the event of a digital phonorecord delivery, ex-

25 cept that no action alleging infringement of copyright

S 227 RS

HeinOnline  -- 4 Digital Performance Right in Sound Recordings Act of 1995, Pub. L. No. 104-39, 109 Stat. 336 47 1995



48

1 may be brought under this title against a manufac-

2 turer, importer or distributor of a digital audio re-

3 cording device, a digital audio recording medium, an

4 analog recording device, or an analog recording me-

5 dium, or against a consumer, based on the actions de-

6 scribed in such section.

7 "(K) Nothing in this section annuls or limits (i)

8 the exclusive right to publicly perform a sound record-

9 ing or the musical work embodied therein, including

10 by means of a digital transmission, under sections

11 106(4) and 106(6), (ii) except for compulsory licens-

12 ing under the conditions specified by this section, the

13 exclusive rights to reproduce and distribute the sound

14 recording and the musical work embodied therein

15 under sections 106(1) and 106(3), including by means

16 of a digital phonorecord delivery, or (iii) any other

17 rights under any other provision of section 106, or

18 remedies available under this title, as such rights or

19 remedies exist either before or after the date of enact-

20 ment of the Digital Performance Right in Sound Re-

21 cordings Act of 1995.

22 "(L) The provisions of this section concerning

23 digital phonorecord deliveries shall not apply to any

24 exempt transmissions or retransmissions under sec-

25 tion 114(d)(1). The exemptions created in section
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1 114(d)(1) do not expand or reduce the rights of copy-

2 right owners under section 106 (1) through (5) with

3 respect to such transmissions and retransmissions."

4 and

5 (5) by adding after subsection (c) the following:

6 "(d) DEFINITION.-As used in this section, the follow-

7 ing term has the following meaning: A 'digital phonorecord

8 delivery' is each individual delivery of a phonorecord by

9 digital transmission of a sound recording which results in

10 a specifically identifiable reproduction by or for any trans-

11 mission recipient of a phonorecord of that sound recording,

12 regardless of whether the digital transmission is also a pub-

13 lic performance of the sound recording or any nondramatic

14 musical work embodied therein. A digital piwnorecord de-

15 livery does not result from a real-time, noninteractive sub-

16 scription transmission of a sound recording where no repro-

17 duction of the sound recording or the musical work em-

18 bodied therein is made from the inception of the trans-

19 mission through to its receipt by the transmission recipient

20 in order to make the sound recording audible. ".

21 SEC. 5. CONFORMING AMENDMENTS.

22 (a) DEFINITIONS.-Section 101 of title 17, United

23 States Code, is amended by inserting after the definition

24 of "device" "machine" or "process" the following:
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1 "A 'digital transmission' is a transmission in

2 whole or in part in a digital or other non-analog for-

3 mat.".

4 (b) LIMITATIONS ON EXCLUSIVE RIGHTS: SECONDARY

5 TRANSMISSIONS.-Section 111(c)(1) of title 17, United

6 States Code, is amended in the first sentence by inserting

7 "and section 114(d)" after "of this subsection".

8 (c) LIMITATIONS ON EXCLUSIVE RIGHTS: SECONDARY

9 TRANSMISSIONS OF SUPERSTATIONS AND NETWORK STA-

10 TIONS FOR PRIVATE HOME VIEWING.-

11 (1) Section 119(a)(1) of title 17, United States

12 Code, is amended in the first sentence by inserting

13 "and section 114(d)" after "of this subsection".

14 (2) Section 119(a)(2)(A) of title 17, United

15 States Code, is amended in the first sentence by in-

16 serting "and section 114(d)" after "of this sub-

17 section".

18 (d) COPYRIGHT ARBITRATION ROYALTY PANELS.-

19 (1) Section 801(b)(1) of title 17, United States

20 Code, is amended in the first and second sentences by

21 striking "115" each place it appears and inserting

22 "114, 115,".

23 (2) Section 802(c) of title 17, United States

24 Code, is amended in the third sentence by striking

25 "section 111, 116, or 119," and inserting "section
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1 111, 114, 116, or 119, any person entitled to a corn-

2 pulsory license under section 114(d), any person enti-

3 tled to a compulsory license under section 115,".

4 (3) Section 802(g) of title 17, United States

5 Code, is amended in the third sentence by inserting

6 "114," after "111,".

7 (4) Section 802(h)(2) of title 17, United States

8 Code, is amended by inserting "114," after "111,"

9 SEC. 6. EFFECTIVE DATE.

10 This Act and the amendments made by this Act shall

11 take effect 3 months after the date of enactment of this Act,

12 except that the provisions of sections 114(e) and 114(f) of

13 title 17, United States Code (as added by section 3 of this

14 Act) shall take effect immediately upon the date of enact-

15 ment of this Act.
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