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USE OF JEFFERSON DAVIS' DESK

Mr. GORTON. . President, I ask
unanimous consént that the Senate
proceed to the |lmmediate consider-
ation of Senate lution 161, submit-
ted earlier today by Senators COCHRAN
and LOTT.

The PRESID ;G OFFICER. The
clerk will report. ||

The legislative clerk read as follows:

A resolution (S. 3. 161) to make available
wo the senior Senatqr {rom Mississippi, dur-
ing his or her term! of office. the use of the
desk located in the Senate Chamber and used
by Senator Je{fersox} Davis.

Mr. GORTON. Mr. President, I ask
unanimous consernt that the resolution
be considered and agreed to; that the
motion to reconsider be laid upon the
table; and that any statements relating
to the resolution|appear at the appro-
priate place in thg RECORD.

The PRESIDING OFFICER. Without
objection, it is so|prdered.

So the resolution (S. Res. 161) was
agreed to, as foll :

ng the One hundred
each Congress there-
ted within the Senate
by Senator Jefferson
iquest of the sentor Sen-
of Mississippi. be as-

Davis shall, at the
ator from the Sta
signed to such Se
out his or her Sena
Senator's term of o

ON OF STANDING

a revised edition of
of the Senate, and
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The PRESIDING OFFICER. Without
objection, it is 80 ered.

DIGITAL PERFORMANCE RIGHT IN
SOUND RECORDINGS

Mr. GORTON. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of calendar No. 165, S. 227.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

A bill (8. 22N to amend title 17, United
States Code, to provide an exclusive right to
perform sound recordings publicly by means
of digital transmissions. and for other pur-
poses, which had been reported from the
Committee on the Judiciary, with an amend-
ment to strike all after the enacting clause
and insert in lieu thereof the following:
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Digital Perform-
ance Right in Sound Recordings Act of 1995°".
SEC. 3. qu'l'.g:tvnl RIGHTS IN COPYRIGHTED

Section 106 of title 17, United States Code, is
amended—

(1) in paragraph (4) by striking ‘‘and’’ after
the semicolon.

(2) in paragraph (5) by striking the period and
inserting '‘; and’’; and

(3) by adding at the end the following:

*(6) in the case of sound recordings, to per-
form the copyrighted work publicly by means of
a digital audio transmission.”".

SBC. 3. SCOPS OF EXCLUSIVE RIGHTS IN SOUND
RECORDINGS.

Section 114 of title 17, United States Code, is
amended.

(1) in subsection (a) by striking “‘and (3)'' and
inserting **(3) and (6)"";

(2) in subsection (b) in the first sentence by
striking ‘‘phonorecords, or of copies of motion
pictures and other audiovisual works,’' and in-
serting ‘'phonorecords or copies’’;

(3) by striking subsection (d) and inserting:

‘‘(d) LIMITATIONS ON EXCLUSIVE RIGHT.—Not-
withstanding the provisions of section 106(6)—

**(1) EXEMPT TRANSMISSIONS AND RETRANS-
MISSIONS.—The performance of a sound record-
ing publicly by means of a digital gudio trans-
mission or retrgnsmission, other than as a part
of an interactive service, is not an infringement
of section 106(6) if the performance is part of—

‘‘(4) @ nonsudscription transmission, such as
a nonsubscription broadcast transmission.

‘(B) a retransmission of a nonsubscription
broadcast transmission: Provided, That. in the
case of a retrgnsmission of a radio station’'s
broadcast transmission—

‘(i) the radio station’s droadcast transmission
is not willfully or repeatedly retransmitted more
than a radius of 150 miles from the site of the
radio droadcast transmitter, however—

(1) the 150 mile limitation under this clause
shall not apply when a nonsubdscription droad-
cast transmission dy g radio station licensed by
the Federal Communications Comomission is re-
transmitted on a nonsubscription basis by a ter-
restrial dbroadcast station, terrestrial transiator,
or terrestrial repeater licensed by the Federal
Communications Commission,; and

*(II) in the case of a subscription retrans-
mission of a nonsubscription bdroadcast retrans-
mission covered dy subclause (1), the 150 mile ra-
dius shall be measured from the transmitter site
of such droadcast retransmitter;

‘(i) the retransmission is of radio station
broadcast transmissions that are—

(1) obtained by the retransmitter over the air;

*(1I) not electronically processed by the re-
trangmitter to deliver separate and discrets sig-
nals; and
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“(111) retransmitted only within the local com-
munities served by the retransmitter;

‘'(iti) the radio station’s broadcast trans-
mission was being retransmitted to cable systems
(as defined in section 111(f)) by a satellite car-
rier on January 1, 1995, and that retransmission
was being retransmitted dy cadle systems as g
separate and discrete signal, and the satellite
carrier obtains the radio station’s broadcast
transmission in an analog format: Provided,
That the bdroadcast transmission being re-
transmitted may embody the programming of no
more than one radio station. or

*‘(lv) the radio station’'s Oroadcust trans-
mission is made by a noncommercial educational
broadcast station funded on or after January 1,
1995, under section 396(k) of the Communica-
tions Act of 1934 (47 U.5.C. 396(k)), consists sole-
ly of noncommercial educational and cultural
radio programs, and the retransmission, wheth-
er or not simultaneous, is @ nonsubscription ter-
restrial broadcast retransmission, or

“(C) a transmission or retransmission that
comes within any of the following categories:

‘(i) a prior or simultaneous transmission or
retransmission incidental to an erempt trans-
mission or retransmission, such as a feed re-
ceived by and then retransmitted by an erempt
transmitter: Provided, That such incidental
tran 8 or retransmissions do not include
any subscription (ransmission or retransmission
directly for reception by members of the public:

‘'(ii) a transmission or retransmission within g
business establishment, confined to its premises
or the immediately surrounding vicinity;

‘'(iif) a retrgnsmission by any retransmitter,
including a multichannel video programming
distributor as defined in section 522(12) of the
Communications Act of 1934 (47 U.S.C. 522(12)).
of a transmission by a transmitter licensed to
publicly perform the sound recording as a part
of that transmission, if the retransmission is si-
multaneous with the licensed transmission and
authorized by the transmitter: or

*‘(iv) a transmission or retransmission (o a
business establishment for use in the ordinary
course of its business: Provided, That the busi-
ness recipient does not retransmit the trans-
mission outside of its premises or the imme-
diately surrounding vicinity, and that the
transmission does not exceed the sound record-
ing performance complement. Nothing in this
clause shall limit the scope of the exemption in
clause (if). .

*(2) SUBSCRIPTION TRANSMISSIONS.—In the
case of a subscription transmission not exempt
under subsection (d)(1). the performance of a
sound recording publicly by means of a digital
audio transmission shall be subject to statutory
licensing, in accordance with subsection (f) of
this section, if—

‘'(A) the transmission is not part of an inter-

tive N

“(B) the transmission does not erceed the
sound recording performance complement;

*(C) the transmitting entity does not cause to

be published by means of an advance program
schedule or prior announcement the titles of the
specific sound recordings or phonorecords em-
bodying such sound recordings to be transmit-
ced;
‘(D) except in the case of transmission to a
business establishment, the transmitting entity
does not automatically and intentionally cause
any device receiving the transmission to switch
from one program channel to another; and

*(E) except as provided in section 1002(e) of
this title, the transmission of the sound record-
fng is accompanied by tAe information encoded
in that sound recording, if any, by or under the
authority of the copyright owner of that sound
recording, that identifies the title of the sound
recording, the featured recording artist who per-
forms on the sound recording, and related infor-
mation, including information concerning the
underlying musical work and its writer.
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*(3) LICENSES FOR TRANSMISSIONS BY INTER-
ACTIVE SERVICES.—

**(A) No interactive service shall be granted an
erclusive license under section 106(6) for .the
performance of a sound recording publicly dy
means of digital audio transmission for a period
in ezcess of 12 months, except that with respect
to an exclusive license granted to an interactive
service by a licensor that holds the copyright to
1,000 or fewer sound recordings. the period of
such license shall not exceed 2¢ months: Pro-
vided, however, That the grantee of such exclu-
sive license shall be ineligidle to receive another
exclusive license for the performance of that
sound recording for a period of 13 months from
the expiration of the prior exclusive license.

*'(B) The limitation set forth in subparagraph
(A) of this paragraph shall not apply if—

“(1) the licensor has granted and theve remain
in effect licenses under section 106(6) for the
public performance of sound recordings by
means of digital audio transmission dy at least
5 different interactive services: Provided, how-
ever, That each such license must be for @ mini-
mum of 10 percent of the copyrighted sound re-
cordings owned by the licensor that have been
licensed on an ezclusive basis to interactive
services, but in no event less than 50 sound re-
cordings, or

(i) the exclusive license s granted to per-
form publicly up to 45 seconds of a sound re-
cording and the sole purpose of the performance
is to promote the distribution or performance of
that sound recording.

“(C) Notwithstanding the grant of an exclu-
sive or nonexclusive license of the right of public
performance under section 106(6), an interactive
service may not publicly perform a sound re-
cording unless a license has been granted for
the public performance of any copyrighted musi-
cal work contained in the sound recording, Pro-
vided, That such license to publicly perform the
copyrighted musical work may be granted either
by a performing rights society representing the
copyright owner or by the copyright owner.

‘(D) The performance of a sound recording by
means of a digital audio retransmission is not
an infringement of section 106(6) if—

(i) the retransmission is of ¢ transmission by
an interactive service licensed to publicly per-
form the sound recording to a particular member
of the public as part of that transmission; and

‘(i) the retransmission is simultaneous with
the licensed transmission, authorized by the
transmitter, and limited to that particular mem-
ber of the pubdlic intended by the interactive
service to be the recipient of the transmission.

‘‘(E) For the purposes of this paragraph—

“'(i) @ ‘licensor’ shall include the licensing en-
tity and any other entity under any material
degree of common ownership, management, or
control that owns copyrights in sound record-
ings,; and

‘(i) a ‘performing rights society’ is an asso-
ciation or corporation that licenses the public
performance of nondramatic musical works on
behalf of the copyright owner, such as the
American Society of Composers, Authors and
Publishers, Broadcast Music, Inc., and SESAC,
Inc.

**(4) RIGHTS NOT OTHERWISE LIMITED.—

*(A) Except as expressly provided in this sec-
tion, this section does not limit cr impair the ex-
clusive right to perform a sound recording pubd-
licly by means of a digital audio transmission
under section 106(6).

‘(B) Nothing in this section annuls or limits
in any way—

(i) the exclusive right to_pubdlicly perform a
musical work, including by means of a digital
audio transmission, under section 106(4);

(i) the ezclusive rights to reproduce and dis-
tribute @ sound recording or the musical work
embodied therein under sections 106(1) and
106(3); or
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“(iti) any other rights under any other clause
of section 106, or remedies availadble under this
title, as such rights or remedies erist either be-
fore or after the date of enactment of the Digital
Performance Right tn Sound Recordings Act of
1995,

“(C) Any limitations in this section on the ex-
clustve right under section 106(6) apply only to
the exclusive right under section 106(6) and not
to any other exclusive rights under section 106.
Nothing in this section shall be construed to
annul, limit, tmpair or otherwise affect in any
way the ability of the owner of a copyright in
a sound recording to exercise the rights under
sections 106(1), 106(2) and 106(3), or to obtain
the remedies available under this title pursuant
to such rights, as such rights and remedies exist
either before or after the date of enactment of
the Digital Performance Right in Sound Record-
ings Act of 1995."'; and

(¢) by adding after subsection (d) the follow-

*(e) AUTHORITY POR NEGOTIATIONS.—

(1) Notwithstanding any provision of the
antitrust laws, in negotiating statutory licenses
in accordance with subsection (f). any copyright
owners of sound recordings and any entities
performing sound recordings affected dy this
section may negotiate and agree upon the roy-
alty rates and license terms and conditions for
the performance of such sound recordings and
the proportionate division of fees paid among
copyright owners, and may designate common
agents on a nonexclusive basis to negotiate,
agree to, pay, or receive payments.

“(2) For licenses granted under section 106(6),
other than statutory licenses, such as for per-
formances by interactive services or perform-
ances that exceed the sound recording perform-
ance complement—

“(A) copyright owners of sound recordings af-

fected by this section may designate common
agents to act on their dehalf to grant licenses
and receive and remit royalty payments, Pro-
vided, That each copyright owner shall estad-
lish the royalty rates and material license terms
and conditions unilaterally, that is, not in
agreement, combination, or concert with other
copyright owners of sound recordings; and

*(B) entities performing sound recordings af-
fected by this section may designate common
agents to act on their behalf to obtain licenses
and collect and pay royalty fees, Provided, That
each entity performing sound recordings shall
determine the royality rates and material license
terms and conditions unilaterally, that is, not in
agreement. combination, or concert with other
entities performing sound recordings.

*(f) LICENSES FOR NONEXEMPT SUBSCRIPTION
TRANSMISSIONS.—

*(1) No later than 30 days after the enactment
of the Digital Performance Right in Sound Re-
cordings Act of 1995, the Librarian of Congress
shall cause notice to be published in the Federal
Register of the initiation of voluntary negotia-
tion proceedings for the purpose of determining
reasonable terms and rates of royalty payments
for the activities specified by subsection (d)(2) of
this section during the period beginning on the
effective date of such Act and ending on Decem-
der 31, 2000. Such terms and rates shall distin-
guish among the different types of digital audio
transmission services then in operation. Any
copyright owners of sound recordings or any en-
tities performing sound recordings affected by
this section may submit to the Lidbrarian of Con-
gress licenses covering such activities with re-
spect to such sound recordings. The parties to
each negotiation proceeding shall bear their
own costs.

*‘(2) In the absence of license agreements ne-
potiated under paragraph (1), the Librarian of
Congress shall, pursuant to chapter 8, convene
a copyright arbitration royalty panel to deter-
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mine and publish in the Federal Register g
schedule of rates and terms which, rubdject o
paragraph (3), shall be dinding on all copyright
owners of sound recordings and entities per-
forming sound recordings. In establishing such
rates and terms the copyright arbditration roy-
alty pane! may consider the rates for com-
parabdle types of digital audio transmission serv-
ices and comparable circumstances under vol-
untary license agreements negotiated as pro-
vided in paragraph (1). The parties to the pro-
ceeding shall bear the entire cost of the proceed-
ing in such manner and proportion as the arbi-
tration panels shall direct. The Librarian of
Congress shall also establish reguirements by
which copyright owners may receive reasonable
notice of the use of their sound recordings under
this section, and under which records of such
use shall be kept dy entities performing sound

recordings.

*“(3) License agreements voluntarily nego-
tiated at any time between one or more copy-
right owners of sound recordings and one or
more entities performing sound recordings shall
de given effect in lieu of any determination by
a copyright arbitration royalty panel or decision
by the Lidrarian of Congress.

‘(4) The procedures specified in paragraphs
(1) and (2) shall be repeated and concluded, in
accordance with regulations that the Librarian
of Congress shall prescribe—

*(A) within a 6-month period each time that
a petition is filed by any copyright owners of
sound recordings or any entities performing
sound recordings affected by this section indi-
cating that a new type of digital audio trans-
mission service on which sound recordings are
performed is or is about to become operational,
and

*(B) between June 30 and December 31, 2000
and at 5-year intervals thereafter.

*(5)(A) Any person who wishes to perform
sound recording publicly by means of g non-
ezempt subscription transmission under (his
subsection may do so without infringing the ex-
clusive right of the copyright owner of the
sound recording— .

“(i) by complying with such notice require
ments as the Register of Copyrights shall pre-
scribe by regulation and by paying royalty fees
in accordance with this subsection, or

“(ti) if such royalty fees have not been set, by
agreeing to pay such royalty fees as shall be d&
termined in accordance with this subsection.

“(B) Any royalty payments in arrears shall b
made on or before the twentieth day of th
month nert succeeding the month in which th
royalty fees are set.

“(g) PROCEEDS FROM LICENSING OF SUBSCRIF:
TION TRANSMISSIONS.—

(1) Ezcept in the case of a
transmission licensed in accordance
section (/) of this section—

“(A) a featured recording artist who per/oT™
on a sound recording that has been licen: for
a subscription transmission shall be entitled ©
receive payments from the copyright OW"‘L
the sound recording in accordance with
terms of the artist’s contract. and .

“(B) a nonfeatured recording artist who P‘;
forms on a sound recording that has 1 b
censed for a subscription transmission shall At
entitled to receive payments from the coﬂ"g“

. aﬂ-

subscription
with sub

swner of the sound recording in @ecordd
with the terms of the nonfeatured recordind e
ist's applicable contract or other & X

agreement.

“(2) The copyright owner of the 'ﬁ:ﬂ
right under section 106(6) of this title t0 mi““
perform a sound recording by means 0f :cordm
audio transmission shall allocate (0 7" qom
artists in the following manner its receipl o
the statutory licensing of subscriptioh n
mission performances of the sound f“-“”mﬂ.
accordance with subsection (f) of this
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b percent of the receipts shall be depos-
“(A) 3n escTow account managed by an inde-
ued " gministrator jointly appointed by
pﬂ‘"‘." AL OWTETS of sound recordings and the
V"0 o Federation of Musicians (or any suc-
Americd entity) to be distributed to nonfeatured
e’ ns (Whether or not members of the Amer-
M’;edaatian of Musicians) who have per-
ico? on sound recordings.
/""",('w 24 percent of the receipts shall be depos-
.4 i an esCTOW account managed by an inde-
iued administrator jointly appointed by
ight owners of sound recordings and the
W.mmn Federation of Television and Radio
sty (07 GNY successor entity) to be distrid-
Awd 1o nonfeatured vocalists (whether or not
venbers of the American Federation of Tele-
i and Radio Artists) who have performed
sound recordings.

w(C) 45 percent of the receipts shall de allo-

1ed, on G peT sound recording basis, to the re-
o ding artist or artists featured on such sound
c:c’ofd"’w (or the persons conveying rights in the
T sts’ performance in the sound recordings).

~(h) LICENSING TO AFFILIATES.—

(1) If the copyright owner of a sound record-
ing licenses an affiliated entity the right to pub-
\icly perform @ sound recording by means of a
digial agudio transmission under section 106(6),

copyright owner shall make the licensed
und recording available under section 106(6)
on no less favorable terms and conditions to all
fide entities that offer similar services, ez-
that, if there are material differences in the
xope Of the requested license with respect to the
e of service, the particular sound recordings
. the frequency of use, the number of
subacribers served, or the duration. then the
ight owner may establisk different terms
conditions for such other services.

(2) The limitation set forth in paragraph (1)
of this subsection shall not apply in the case
where the copyright owner of ¢ sound recording

“(A) an interactive service; or

“(B) an entity to perform publicly up to 45
seconds of the sound recording and the sole pur-
pose of the performance is to promote the dis-
ridution or performance of that sound record-

m"'(i) NO EFFECT ON ROYALTIES FOR UNDERLY-
™G WORKS.—License fees payable for the public
performance of sound recordings under clause
(6) of section 106 shall not be taken into account
in any administrative, judicial, or other govern-
mental proceeding to set or adjust the royalties
payable to copyright owners of musical works
for the public performance of their works. It is
the intent of Congress that royaities payable to
copyright owners of musical works for the pub-
lic performance of their works shaill not bde di-
minished in any respect as a result of the rights
granted by section 106(6).

“(j) DEPINITIONS.—~As used in this section. the
following terms have the following meanings:

“(1) An ‘affiliated entity’ is an entity engag-
ing in digital audio transmissions covered by
section 106(6), other than an interactive service,
in which the licensor has any direct or indirect
partrership or any ownership interest amount-
g to § percent or more of the outstanding vot-
ing or non-voting stock.

“(2) A 'broadcast transmission’ is g trans-
mistion made by g droadcast station licensed as
x by the Federal Communications Commis-

"(3) A ‘digital audio transmission’ i3 a digital
as defined in section 101, that em-
bodies the transmission of @ sound recording.
™is term does not include the transmission of
oy audfovisual work.
“(4) An ‘interactive service' is one that en-
q member of the pubdlic to recetve. on re-
e, o transmission of a particular sound re-
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cording chosen by or on behalf of the recipient.
The ability of individuals to request that par-
ticular sound recordings be performed for recep-
tion by the public at large does not make a serv-
ice interactive. If an entity offers bdoth inter-
active and non-interactive services (either con-
currently or at different times), the non-inter-
active component shall not be treated as part of
an interactive service.

""'(5) A ‘nonsubscription trgnsmission’, ‘non-
subscription retransmission’, or a ‘nonsubscrip-
tion broadcast transmission’ is gny transmission
or retransmission that is not a subscription
transmission or retrgnsmission.

*(6) A ‘retransmission’ includes any further
simultaneous retransmission of the same trans-
mission. Nothing in this definition shall de con-
strued to erempt a transmission that fails to sat-
isfy a separate element required to qualify for
an ezemption under section 114(d)(1).

“(7) The ‘sound recording performance com-
plement’ is the transmission during any J-Aour
period, on g particular channel used dy a trans-
mitting entity, of no more than—

‘'(A) 3 different selections of sound recordings
from any one phonorecord lawfully distridbuted
for public performance or sale in the United
States, if no more than 2 such selections are
transmitted consecutively: or

*‘(B) 4 different selections of sound recordings

‘(i) by the same featured recording artist; or

“(i§) - from any set or compilation of
phonorecords lawfully distributed together as a
unit for public performance or sale in the United
States,
if no more than three such selections are trans-
mitted consecutively: Provided, That the trans-
mission of selections in ezxcess of the numerical
limits provided for in clauses (A) and (B) from
multiple phonorecords shall nonetheless qualify
as a sound recording performance complement if
the programming of the multiple phonorecords
was not willfully intended to avoid the numeri-
cal limitations prescrided in such clauses.

‘‘(8) A 'subscription tr {ssion’ is a trans-
mission that is controlled and limited to particu-
lar recipients, and for which consideration is re-
quired to be paid or otherwise given by or on be-
Raif of the recipient to receive tAe transmission
or a package of transmissions including the
transmission. .

SEC. 4. MECHANICAL ROYALTIRS IN DIGITAL
PHONORRCORD DELIVERIES.

Section 115 of title 17, United States Code, is

amended—

(1) in subsection (a)(1)—

(A) in the first sentence by striking out ‘'‘any
other person’’ and inserting in lieu thereof “‘any
other persom, including those who make
phonorecords or digital phonorecord deliveries
by means of a digital audio transmission,"’; and

(B) in the second sentence by inserting before
the period ', including by means of a digital
phonorecard delivery'’;

(2) in subsection (c)(2) in the second sentence
dy inserting '‘and other than as provided in
paragraph (3),” after *‘For this purpose,'’;

(3) by redesignating paragraphs (3), (4), and
(5) of subsection (c) as paragraphs (4), (5), and
(6), respectively, and dy inserting after para-
graph (2) the following new paragraph:

“(3(A) A compulsory license under this sec-
tion includes the right of the compulsory H-
censes to distribute or authorize the distridution
of a phonorecord of a nondramatic musical
work by means of a digital transmission wRICA
constitutes a digital phonorecord delivery, re-
gardless of whether the digital transmission {s
also a public performance of the sound record-
ing under section 106(6) of this title or of any
nondramatic musical work embodied therein
under section 106(4) of this title. For every digi-
tal phonorecord delivery dy or under the au-
thority of the compulsory licensee—
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(i) on or before December 11, 1997, the roy-
alty payable by the compulisory licensee shall be
the royalty prescribed under paragraph (2) and
chapter 8 of this title; and

"(ii) on or after January 1. 1993, the royaity
payable by the compulsory licensee shall be the
royalty prescrided under subparagraphs (B)
through (F) and chapter 8 of this title.

“(B) Notwithstanding any provision of the
antitrust laws, for the purpose of this subpara-
graph, any copyright owners of nondramatic
musical works and any persons entitled to 0b-
tain a compulsory license under subsection
(a)(1) may negotiate and agree upon the terms
and rates of royaity payments under this para-
graph and the proportionate division of fees
paid among copyright oumers, and may des-
ignate common agents to negotiate, agree to.
pay or receive such royalty payments. Such qu-
thority to negotiate the terms and rates of roy-
alty payments includes, but is not limited to, the
authority to negotiate the year during which
the royalty rates prescribed under subparg-
graphs (B) through (F) and chapter 8 of this
title shall nezxt be determined.

“*(C) During the period of June 30, 1996,
through December 31, 1996, Librarian of Con-
gress shall cause notice to be published in the
Federal Register of the initiation of voluntary
negotiation proceedings for the purpose of deter-
mining reasonable terms and rates of royality
payments for the activities specified by sudpara-
graph (A) during the period beginning January
1, 1998, and ending on December 31, 2007, or
such earlier date (regarding digital t(rans-
missions) as the parties may agree. Such terms
and rates shall distinguish between (i) digital
phonorecord deliveries where the reproduction
or distridbution of a phonorecord is incidental Lo
the transmission wAhich constitutes the digital
phonorecord delivery, and (ii) digital phono-
record deliveries in general. Any copyright own-
ers of nondramatic musical works and any per-
sons entitled (o odtain a compulsory license
under subsection (a)(1) may sudmit to the Li-
brarign of Congress licenses covering such ac-
tivities. The parties to each negotiation proceed-
ing shall bear their own costs.

‘(D) In the absence of license agreements ne-
gotiated under subparagraph (C), the Librarian
of Congress shall, pursuant to chapter 8, con-
vene a copyright arbitration royaity panel to de-
termine and publish in the Federal Register g
schedule of rates and terms which, subject to
subparagraph (E), shall be binding on all copy-
right owners of nondramatic musical works and
persons entitled to obtain a compulsory license
under subsection (a)(1) during the period begin-
ning January 1. 1998, and ending on December
31, 2007, or such earlier date (regarding digital
transmissions) as may be determined pursuant
to subparagraph (C) or chapter 8. Such terms
and rates shall distinguish bdetween (i) digital
phonorecord deliveries where the reproduction
or distribution of a phonorecord is incidental to
the transmission which constitutes the digital
phonorecord delivery, and (ii) digital phono-
record deliveries in general. In addition to the
objectives set forth in section 801(d)(1), in estad-
lishing such rates and terms, the copyright arbi-
tration royalty panel may consider rates under
voluntary license agreements negotiated as pro-
vided in subparagraph (C). The royaity rates
payable for a compulsory license for a digital
phonorecord delivery under this section shall be
estabdlished de novo and no precedential effect
shall be gtoen to the amount of the royalty pay-
able by a compulsory licensee for digital phono-
record deliveries on or before December 31, 1997.
The parties to the proceeding shall dear the en-
tire cost thereof in such manner and proportion
as tAe arditration panels shall direct. The Li-
brartan of Congress shall also establish require-
ments by wAich copyright owners may receive
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reasongble notice of the use of thetr works
under this section, gnd under which records of
such use shall de kept and made availadle dy
persons making digital phonorecord deliveries.
“(E)i) License agreements voluntarily nego-

one or more persons entitled to odtain a compul-
sory license under subsection (a)(1) shall be
given effect in lieu of any determination by the
Lidbrarian of Congress. Subject to clause (ii), the
royalty rates determined pursugnt to subpara-
graph (C) or (D) shall be given effect in lieu of
any contrary royalty rates specified in a con-
tract pursuant to which g recording artist who
is the author of ¢ mondramatic musical work
grants a license under that person’s erclusive
rights in the musical work under section 106(1)
or (3) to a persovi destring to fiz in a tangible
medium of erxpression & sound recording em-
bodying the musical work.

“'(ii) Clause (i) shall not apply to—

(1) a contract entered into on or defore June
22, 1995, and not modified thereafter for the pur-
pose of reducing such rates or of increasing the
number of musical works within the scope of the
contract covered by the reduced rates, except if
a contract entered into on or before June 22,
1995, is modified thereafter for the purpose of in-
creasing the number of musical works within the
scope of the contract, any contrary royaity rates
specified in the contract shall be given effect in
lieu of royalty rates determined pursuant to
subparagraph (C) or (D) for the number of musi-
cal works within the scope of the contract as of
June 22, 1995; and

*(1I) a contract entered into after the date
that the sound recording is fired in @ tangidble
medium of expression substantially in a form in-
tended for commercial release, if at the time the
contract is entered into, the recording artist re-
tains the right to grant licenses under gections
206(1) and 106(3).

‘'(F) The procedures specified in subpara-
graphs (C) and (D) shall be repeated and con-
cluded, in accordance with regulations that the
Librarian of Congress shall prescridbe, as pro-
vided in section 803(e)(3), except to the eztent
that different times for the repeating and con-
cluding of such proceedings may be determined
in accordance with subparagraph (C) or (D).

*(G) Ezcept as provided in section 1002(e) of
this title. a digital phonorecord delivery licensed
under this paragraph shall be accompgnied by
the information encoded in the sound recording,
if any, by or under the authority of the copy-
right owner of that sound recording, that identi-
fies the title of the sound recording, the featured
recording artist who performs on the sound re-
cording. and related information, including in-
formation concerning the underlying musical
work and its writer,

“(H)Ni) A digital phonorecord delivery of a
sound recording is actionable as an act of in-
fringement under section 501, and is fully sub-
ject to the remedies provided by sections 502
through 506 and sections 509 and 510, unless—

(1) the digital phonorecord delivery has been
authorized by the copyright owner of the sound
recording. and

“'(11) the owner of the copyright in the sound
recording or the entity making the digital pho-
norecord delivery has obtained a compulsory li-
cense under this section or has otherwise been
authorized to distribute or authorize the dis-
tribution, by means of a digital phonorecord de-
livery, of each nondramatic musical work em-
bodied in the sound recording.

“’(ii) Any cause of action under this subpara-
graph shall be in addition to those availabdle to
the owner of the copyright in the nondramatic
musical work under subsection (c)(5) and sec-
tion 106(4) and the owner of the copyright in the
sound recording under section 106(6).
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“(I) The labdility of the copyright owner of a
sound recording for infringement of the copy-
right tin ¢ musical work embodied tn the sound
recording shall be determined tn accordance
with applicadle law, except that the owner of a
copyright in a sound recording shall not be lia-
dle for a digital phonorecord delivery by a third
party {f the ouner of the copyright in the sound
recording does not license the distridution of a
Pphonorecord of the musical work.

**(J) Nothing tn section 1008 shall be construed
to prevent the ezercise of the rights and rem-
edies allowed dy this paragraph, paragraph (7),
and chapter 5 in the event of a digital phono-
record delivery, except that no action alleging
infringement of copyright may be brought under
this title against a manufacturer, tmporter or
distridutor of a digital audio recording device, a
digital gudio recording medium, an analog re-
cording device, or an analog recording medium,
or against a consumer, based on the actions de-
scribed in such section.

**(K) Nothing in this section annuls or limits
(i) the erclusive right to pubdlicly perform a
sound recording or the musical work embodied
therein, tncluding by means of a digital trans-
mission, under sections 106(4) and 106(6), (i1) ez-
cept for compulsory licensing under the condi-
tions specified by this section, the exclusive
rights to reproduce and distribute the sound re-
cording and the musical work embodied therein
under sections 106(1) and 106(3). including by
means of a digital phonorecord delivery, or (itf)
any other rights under any other provision of
section 106, or remedies availadble under this
title, as such rights or remedies erist either be-
fore or after the date of enactment of the Digital
Performance Right in Sound Recordings Act of
1995

*(L) The provisions of this section concerning
digital phonorecord deliveries shall not apply to
any erempt transmissions or retransmissions
under section 114(d)(1). The exemptions created
in section 114(d)(1) do not expand or reduce the
rights of copyright owners under section 106 (1)
through (5) with respect to such transmissions
and retransmissions.”’; and
(5) by adding after subsection (c) the follow-
ing:
‘'(d) DEFINITION.—As used in this section, the
Jollowing term has the following meaning: A
‘digital phonorecord delivery' is each individual
delivery of a phonorecord by digital trans-
mission of g sound recording which results in a
specifically identifiable reproduction by or for
any transmission recipient of a phonorecord of
that sound recording, regardless of whether the
digital transmission is also g public performance
of the sound recording or any nondramatic mu-
sical work embodied therein. A digital phono-
record delivery does not result from a real-time,
noninteractive subscription transmission of a
sound recording where no reproduction of the
sound recording or the musical work embodied
therein is made from the inception of the trans-
mission through to its receipt by the trans-
mission recipient in order to make the sound re-
cording audible."’.

SBC. 5. CONFORMING AMENDMENTS.

(a) DEFINITIONS.—Section 101 of title 17, Unit-
ed States Code, is amended by inserting after
the definition of ‘‘device’’, “‘machine’’, or *‘proc-
ess'’ the following:

*'A ‘digital transmigsion’ is a transmission in
whole or in part in a digital or other ron-analog
Jormat.’.

(b) LIMITATIONS ON EXCLUSIVE RIGHTS: SEC-
ONDARY TRANSMISSIONS.—Section 111(c)1) of
title 17, United States Code, is amended in the
first sentence by inserting ‘‘and section 114(d)"
after “‘of this subsection’’.

(¢) LIMITATIONS ON EXCLUSIVE RIGHTS: SEC-
ONDARY TRANSMISSIONS OF SUPERSTATIONS AND
NETWORK STATIONS FOR PRIVATE HOME VIEW-
ING.—
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(1) Section 11%(a)(1) of title 17, United States
Code, i3 amended in the first sentence dy tnsert-
ng “‘and section 114(d)'" after “‘of this sud-

(2) Section 11%a)(2)(A) of title 17, United
States Code, is amended in the first sentence by
tnserting “‘and section 114(d)"’ after ‘‘of this
subsection '’

(d) COPYRIGHT ARBITRATION ROYALTY PaN-
BLS.—

(1) Section 801(d)(1) of title 17, United States
Code, is amended in the first gnd second sen-
tences by mtriking 115'° each place it appeqrs
and tnserting 114, 115."".

(2) Section 802(c) of title 17, United States
Code, is amended in the third sentence dy strik-
ing ‘'section 111, 116, or 119" and inserting
‘‘section 111, 114, 116, or 119, any person entitled
to a compulsory license under section 114(d),
any person entitled to a compulsory license
under section 115,".

(3) Section 802(g) of title 17, United States
Code, is amended in the third sentence by in-
serting “'114,”" after “111,".

(4) Section 802(h)(2) of title 17, United States

Code, i3 amended by inserting ‘114, after
“111,".
SEC. 6. EFFECTIVE DATR.

This Act and the amendments made by this
Act shall take effect 3 months after the date of
enactment of this Act, except that the provisions
of sections 114(e) and 114(f) of title 17, United
States Code (as added dy section 3 of this Act)
shall take effect immediately upon the date of
enactment of this Act.

AMENDMENT NO. 2312
(Purpose: To amend title 17, United States

Code. to provide an exclusive right to per-

form sound recordings publicly by means

of digital transmissions, and for other pur-
poses)

Mr. GORTON. Mr. President, on be-
half of Senators HATCH and FEINSTEIN,
I send an amendment to the desk to
the committee amendment and ask for
its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Washington [Mr. GOR-
TON) for Mr. HATCH, for himself and Mrs.
FEINSTEIN, proposes an amendment num-
bered 2302.

Mr. GORTON. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is 8o ordered.

(The text of the amendment is print-
ed in today's RECORD under *“Amend-
ments Submitted.”)

Mr. GORTON. Mr. President, 1 ask
unanimous consent that the amend-
ment be agreed to.

The PRESIDING OFFICER. Without
objection, it is 80 ordered.

The amendment (No. 2302) was agreed
to.
Mr. HATCH. Mr. President, I rise to
request my colleagues' support for S.
227, the Digital Performance Right in
Sound Recordings Act of 1995. ‘

Mr. President, sound recordings—
whether records, CD's, or tapes—are
the only copyrighted works capable of
performance that do not enjoy a per-
formance right under our copyright
law, even though they enjoy such &
right in over 60 other nations. That
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simple fact, and the policies that un-
deriine it. is what 8. 227 is all about.
All other works, whether they be flims,
plays, operas, songs, or ballets are pro-
tected by the performance right which
guarantees that when their works are
heard or seen publicly, those who cre-
ated and produced the work are com-
pensated.

This legislation has been a long time
in coming. From the very first moment
that Federal copyright protection was
extended to sound recordings in 1973,
Congress has been concerned about
whether this discrimination with re-
gard to the performance right makes
sense. In the Copyright Act of 1978, we
ordered the Register of Copyrights to
study this problem and to report to
Congress ‘‘after consulting with rep-
resentatives of owners of copyrighted

materials, representatives of the
broadcasting, recording, motion pic-
ture, entertainment industries, and

arts organizations, representatives of
organized labor and performers of copy-
righted materials.”” 17 U.S.C. Section
114(d).

The report of the Copyright Office
strongly recommended the adoption of
a sweeping performance right for sound
recordings. Over 10 years later, Con-
gress requested a supplemental study
of the iasue, one that would take into
account the many technological and
legal changes in the intervening years.
That report, flled in October of 1991, re-
affirmed the view that sound record-
ings are i{llogically and unfairly dis-
criminated against in our copyright
law, with clearly identifiable adverse
consequences for American artists indi-
vidually and for our balance of trade in
general.

Responding to these studies, Senator
FEINSTEIN and I filed S. 1421 in the last
Congress. That bill did not seek to cre-
ate a performance right for all public
performances of sound records, but in-
stead addressed the most immediate
threat to the owmners of copyright in
sound recordings—the ease of copying
and greater fidelity that is achievable
through the transmission of sound re-
cordings by means of digital tech-
nologies.

We were unable to achieve passage of
S. 1421 in the 103d Congress, but, be-
cause of the discussions and negotia-
tions held throughout the past 2 years,
we are able to present to this body a
bill that accommodates the legitimate
interests of everyome involved in the
music licensing, distribution, and per-
formance systems. The new digital per-
formance right created by this bill ap-
plies to digital audio transmission of
sound recordings which are part of an
interactive service, or for which a sub-
scriber pays a fee. The bill does not
apply to traditional broadcasts and
most other free transmissions, trans-
missions within business establish-
ments, and transmissions made by
commercial music services to busi-
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nesses, among others. In drawing these
lines, the Judiciary Committes, which
I have the honor of chairing, attempted
to balance the competing interests of
the various copyright owners as well as
users, and we think we have gotten it
right.

S. 227 was unanimously approved by
the Judiciary Committee on June 29,
1995. Indeed, I am pleased to note that,
in addition to Senator FEINSTEIN and
myself, the bill {s now cosponsored by
Senator DEWINE, Senator SIMPSON,
Senator LOTT, Senator Baucus, Sen-
ator THURMOND, and Senator LEAHY. I
believe it is ready for approval by the
Senate today.

I should note that I am proposing
today a substitute that contains a
number of technical corrections to the
bill as approved by the Judiciary Com-
mittee. The legislation is complex, and
we have attempted to correct some in-
consistent uses of defined terms and
other technical errors. In addition, we
have adopted a number of suggestions
made by the Copyright Office to im-
prove the procedures provided for in
the legislation for negotiating and ar-
bitrating royalty rates and terms. I am
submitting a description of these
changes and a section-by-section anal-
ysis for the RECORD along with this
statement for the information of my
colleagues.

Mr. President, today is an important
day for creators of American mausic.
Today we are correcting an anomalous
inequity in our copyright law. Al-
though American music has long been
the world's most popular, we have
strangely not given the creators of
sound recordings a right to control and
be remunerated for their works. Today
we take a substantial step to ending
that inequity.

This bill is forward looking. It large-
ly leaves in place mature businesses
that have grown up under the old copy-
right regime. It seeks t0 ensure that
creators of sound recordings will have
the rights they have been denied until
now as the digital age dawns.

This bill also will help protect the
creators of American music abroad by
strengthening our international posi-
tion in negotiating safeguards for the
makers of American music performed
in other countries, as it is all over the
world.

Mr. President, it is important that
the creators of America’'s music—
whether they compose the score, write
the lyrics, sing the songs, or produce
the recordings—be fairly and equitably
compensated for the public perform-
ances that result. For too long they
have not been.

I therefore ask my colleagues to sup-
port and pass S. 227, so that this long
overdue protection can be at last pro-
vided.

1 also ask unanimous consent that a
description of the changes from the
committee-approved bill, and a new
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section-by-section analysis be printed
in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

DRSCRIPTION OF TECHNICAL CORRECTIONS TO
THE COMMITTER-APPROVED BILL

SECTION 114DX1)—EXEMPT TRANSMISSIONS AND
RETRANSMISSIONS

As originally approved by the Committee,
the bill generally used to term ‘‘trans-
mission” to refer to all transmisaions, and
the term ‘‘retransmission’” to refer to the
subset of transmissions that are further
transmissions of initial transmissions. Thus.
for example, new section 108(6) granted an
exclusive right to perforrmn a copyrighted
sound recording publicly '‘by means of a dig-
ital audio transmission.” and did not men-
tion retransmiasions, even though it was in-
tended that the new performance right would
cover all digital audio transmisaions, inc¢lud-
ing retransmissions.

Use of those terms in section 114dX1) was
not always consistent with that general
usage. The corrected bill uses these terms
consistently. To clarify the original inten-
tion of the bill, the following changes were
made:

In section 114(j). a new deflnition of the
term ‘'‘transmission’” was added to clarify
that that term includes retransmissions.
The definitions of the terms ‘‘broadcast™
transmission, ‘‘retransmission’’ and -‘‘non-
subscription’ transmission were also revised
to reflect this clarification.

In section 114(dX1), the phrase *or retrans-
mission” has been deleted in several places
where it is not necessary in light of the new
definitions.

Section 114(dX1XA) also was revised to re-
flect the clarified definitions. Subparagraph
(A) originally was intended to exempt non-
subscription transmissions being initially
delivered to the public, such as nonsubscrip-
tion broadcast transmissions. With the clari-
fication of the deflnitions, it became nec-
easary to specify more precisely which trans-
missions are covered by this exemption.
Thus, under the corrected bill, a trans-
mission is exempt if it is either:

A nonsubscription transmission other than
a retransmission (such as a nonbroadcast
nonsubscription digital audio service that
originates its tranamiasions rather than re-
tranamitting a programming feed);

An initial nonsubscription retransmission
made for direct reception by members of the
public of a prior or simultaneous inctdental
transmission that is not made for direct re-
ception by members of the public (such as an
initial retransmission to the public of a net-
work feed—whether the feed itself Is exempt
remains governed by section 114aXIXCXi):
or

A nonsubscription broadcast transmission.
As defined in section 114(jX2), this category
includes all nonsubscription broadcast trans-
missions made by terrestrial broadcast sta-
tions licensed by the FCC, whether an initial
tranamission (such as s local newscast) or a
retransmission (such as the retransmission
of a feed supplied by a network or syn-
dicator). This clause does not cover retrans-
missions by entities other than broadcast
stations (such as cable systems) of trans-
missions made by broadcast stations; wheth-
er such retransmissions are themselves ex-
empt remains governed by section
114dX1XB) and, to some extent, section
L1HAXIXO).

In light of the technical amendments to
section 114dX1XA), tranamissions exempted
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by section 14KAXIXBXIXI) may already be
exempt under section 114(dX1XA). For exam-
ple, since section l14AX1XA) exempts all
nonsubscription broadcast tarnsmissions (in-
cluding nonsubscription broadcast retrans-
missions), the retransmissions by terrestrial
broadcast stations that are exempted by Sec-
tion 114(AXIXBXiXI) are also exempt under
section 114(AX1IXAXilf). To leave no doubt
about the intention to exempt the retrans-
missions described in section 114AX1IXBXIXD)
(without regard to the 150-mile limitation
generally applicable under section
114(dX1XBX1)), that section has been left in-

tact.

In addition, section 114(AXIXCXiii), an in-
correct reference to section 522(13) of the
Communications Act of 1834 was corrected.

SECTION 114DX3)— LICENSES POR

TRANSMISSIONS BY INTERACTIVE SERVICRS

Subparagraph (A) limits the duration of
exclusive performance licenses granted to
interactive services, and subparsgraph (Bx1)
provides an exception to this limitation if a
record company grants sufficient licenses to
mulitiple interactive services. In describing
this exception, the bill as originally ap-
proved referred to a percentage of the sound
recordings licensed by a sound recording
copyright owner ‘‘on an exclusive basis.'
However, to encourage diversity of licensing.
the percentage should not be calculated
based only on the number of sound record-
ings licensed ‘‘on an exclusive basis.'’ Thus,
the corrected bill deletes the phrase ‘‘on an
exclusive basis’’ to make clear that the per-
centage should be calculated based on the
number of sound recordings licensed by the
copyright owner on an exclusive or nonexclu-
sive basis.

Subparagraph (D) has been revised to use
the phrase ‘‘retransmission of a digital audio
transmission,” which conforms to the terms
defined and used throughout the bill.

SECTION 114Dx4)>—RIGHTS NOT OTHERWISE
LIMITED

As the bill was originally approved, sub-
paragraph (B)(ii) made clear that none of the
changes made by the bill to section 114 of the
Copyright Act is to affect the existing repro-
duction and distribution rights of sound re-
cording and musical work copyright owners.
Of course, the changes to section 114 are not
intended to affect the adaptation rights of
sound recording and musical work copyright
owners either. The corrected bill adds a spe-
cific reference to section 106(2) of the Act to
avoid any implication to the contrary.

SECTION 114(F—LICENSES FOR NONEXEMPT

SUBSCRIPTION TRANSMISSIONS

The Copyright Office provided thoughtful
comments on various aspects of the bill as
originally approved, including particularly
those provisions concerning the mechanics of
establishing statutory licensing royalty
rates and terms. The corrected bill includes
revised language to address a number of is-
sues raised by those comments and related
issues.

In paragraph (2):

New language makes clear that if an arbi-
tration proceeding is necessary to establish
the initial statutory licensing rates and
terms, it will commence only upon the filing
of a petition during a 60-day period which
will commence 6 months after publication of
notice of the initiation of the voluntary ne-
gotiation proceeding.

e (already used in new section
115(cX3XD)) is added to clarify that the ob-
jectives set forth in existing section 801(bX1)
of the Copyright Act are to be considered by
arbitration panels in setting statutory li-
censing rates and terms.
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A reference to “‘terms’ is added to clarify
that arbitration panels may consider volun-
tarily negotiated license terms in determin-
ing the terms applicable to statutory l-
censes.

A sentence was deleted at the suggestion of
the Copyright Office becauses substantially
the same language already appears in exist-
ing section 802(c) of the Copyright Act.

The words ‘‘and made available’” were
added to be consistent with the provisions of
new section 115(cX3XD).

Paragraph (4) of the bill was rewritten to
clarify when voluntary negotiation or arbi-
tration prooeedings should commence. Under
the revised paragraph, the Librarian of Con-
greas i{s to publish notice of the initiation of
voluntary negotiation proceedings:

(a) within 30 days after being petitioned to
publish notice concerning a new type of digi-
tal audio transmission service; and

(b) in January 2000, and every five years
thereafter.

If voluntary negotiations do not lead to an
agreement among the interested parties, an
arbitration may be commenced upon the fil-
ing of s petition in accordance with existing
section 803(aX1) of the Copyright Act during
a specified 80-day period. That period com-
mences:

(a) six months after publication of notice
of the initiation of a voluntary negotiation
proceeding concerning a new type of digital
audio tranamission service; and

(b) on July 1, 2000, and every five years
thereafter.

Regardless of when an arbitration proceed-
ing is commenced, it is to be concluded in
accordance with the existing procedures in
section 802 of the Copyright Act.

In paragraph (5XAXi). an erropeous ref-
erence to the ‘“Register of Copyrights” has
been corrected.

S8ECTION 1141»—NO EFFECT ON ROYALTIES FOR

UNDERLYING WORKS

The form of a reference to section 106(6)
was conformed to other references in the
bill.

SECTION 114J)>—DEFINTTIONS

As explained in connection with section
114(dX1), the corrected bill includes & new
definition of the term ‘‘transmission’’ and
several revised definitions intended to clar-
ify the original intention of the bill concern-
ing the use of those terms:

The revised definition of ‘‘transmission™
clarifies the intention that that term covers
both all initial transmissions and all re-
transmissions.

To reflect the use of the term ‘“‘broadcast’
transmission in section 114(d)1)AXiii), as
described above, the definition has been lim-
ited to transmissions by terrestrial broad-
cast stations. Whether nonbroadcast non-
subscription transmissions, for example by
non-terrestrial services (such as satellite
services), are exempt is governed by sections
14AXIXA) (1) and (1).

The definition of ‘‘nonsubscription’ trans-

mission was simplified in light of the other
definitional changes.

The definition of ‘‘retransmission’’ pre-
viously set forth only an example of a re-
transmission. As modified, the provision de-
fines the term as a further transmission of
an initial transmission, as well as any fur-
ther retransmission of the same trans-
mission. Except as otherwise provided, a
transmission is a ‘‘retransmission’’ only if it
is simultaneous with the jnitial trans-
mission.

SECTION 11%AX])

The phrase ‘‘by means of a digital audio
transmission’’ was deleted because it is re-
dundant.
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SECTION 1IXCX3XB)

The phrase ‘‘for the purpose of this sub-
paragraph’ was deletad because it is incor-
rect. The corrected provision conforms with
the language of new section 114(eX1).

SECTION 11XCX$XC)

This subparagraph was revised to provide
that once statutory licensing rates and
terms are established, they shall remain in
effect until successor rates and terms are es-
tablished, either by negotiation or, if nec.
essary, arbitration. In addition. a reference
to “‘digital transmissions’ was replaced with
the more precise term ‘‘digital phonorecord
deliveries.™

SECTION 11XCX3XD)

This subparagraph has been revised in sev-
eral ways to clarify the mechanics of estab-
lishing compulsory licensing royalty rates
and terms:

References to subparagraph (B) have been
added because negotiations conducted under
the procedures of subparagraph (C) are cov-
ered by the provisions of subparagraph (B).

An arbitration proceeding is to commence
only upon the filing of a petition in accord-
ance with existing section 803(a)1). (Unlike
ardbitration under section 114, however, a pe-
tition of arbitration under section
115(cX3XD) may be filed at any time during
the calendar year in which the mechanical
royalty rates and terms for digital phono-
record deliveries are to be established.)

Once statutory licensing rates and terms
are established, they shall remain in effect
until successor rates and terms are estab-
lished, either by negotiation or, if necessary,
arbitration.

A reference to ‘‘digital transmissions' was
replaced with the more precise term ‘‘digital
phonorecord deliveries.”

Arbitration panels may consider volun-
tarily negotiated license ‘‘terms' as well as
“rates” in determining statutory licenses.

A sentence was deleted at the suggestion of
the Copyright Office because substantially
the same language already appears in exist-
ing section 802(c) of the Copyright Act.

SECTION 11%XCX3XE)

Subparagraph (E){) was revised to make
clear that the limitation on ‘‘controlied
composition” clauses applies not only to
contracts where a recording artist who is the
author of a musical work grants a mechani-
cal license in the work that, but aiso to con-
tracts where the recording artist commits
another person (such as the artist's music
publisher) to grant a mechanical license in
that work.

Several additional minor corrections were
made to this subparagraph:

References to subparagraph (F) were added
to recognize that subparagraphs (C), (D) and
(F) all are relevant to determining compul-
sory licensing rates and terms.

The introduction to subparagraph (E)ii)
has been corrected to refer only to the sec-
ond sentence of subparagraph (E)i), because
the exceptions contained in subparagraph
(E)(ii) are not relevant to the first sentence
of subparagraph (EX{).

In subparagraph (EXii), ambiguous ref-
erences t0 '‘such rates’ and to ‘‘the right to
grant licenses” have been replaced with
more specific language.

SECTION 1IXCX3XF)

As the Dbill was originally approved, this
subparagraph provided that mechanical roy-
alty rates and terms for digital phonorecord
deliveries were to be reexamined every ten
years, as provided in section 803(aX3). except
to the extent that different years for doing
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were determined by agreement of the par-

If the parties did not agree on the short-

U oriod for determining rates. the issue

ol ald have been subject to arbitration. It is

. ferable o provide a shorter period by

atuts, in the event the parties do not

:‘”,, to reexamine whether circumstances

warTANG & Change in mechanical license rates

and tecms. Thus, the procedures specified in

’ubmpu (C) and (D) shall next be re-

ted in five years if the parties do not
cpoose another year.

SECTION 11%CXIXH)
geversl corrections were made to this sub-

paragrs! b:
In gugpnmnph (HX{). an erroneous ref-
erence to section 510 was deleted.

New language in subparagraph (H)(IXID)
makes clear that. if no compulsory license 18
obtained. it is the musical work copyright
owner (or someone acting under that per-

a's authority) who must authorize the
making of digital phonorecord deliveries of
the musical work to digital phonorecord de-
liveries of the musical work to satis{y the re-
quirements of subparagraph (H)1i)XII).

n subparagraph (H)(iXID). the word '‘non-

atic’’ was deleted to confirm that the
provistons of subparagraph (H) apply to digi-
tal phonorecord deliveries of sound record-
ings of both dramatic and nondramatic musi-
cal works.

In subparagraph (HXii). an erroneous ref-
srence to subsection (c)X5) was corrected.

SECTION LIXCXIXD)

Because section 115 generally applies oaly
to nondramatic musical works, the word
+pondramatic’” was added to this subpara-
graph.

SECTION 11%CXIXJ)

An erroneous reference to paragraph (7)

was corrected.

CONFORMING AMENDMENTS

Additional conforming amendments have
been added to the bill. These clarify the rela-
wonship between section 803 of the Copyright
Act and the new arbitration provisions of
sections 114 and 115.

DIGITAL PERFORMANCE RIGHT IN SOUND
RECORDINGS ACT OF 1995

SECTION-BY-SECTION ANALYSIS

Section 1—Short Title.—This section sets
forth the title of the Act. the “Digital Per-
formance Right in Sound Recordings Act of

Section 2—Exclusive Rights in Copyrighted
Works.—This section amends section 108 of
title 17 to add a new paragraph (6) to provide
an exclusive right to perform a copyrighted
sound recording publicly by means of a digi-
tal audio transmission.

Section 3—Scope of Exclusive Rights in
Sound Recordings.—This section amends sec-
tion 114(a) by adding a reference tO new sec-
tion 106(6) in the list of exclusive rights
granted to the owner of a copyright in a
sound recording.

This section also amends the language of
section 114(b) relating to the tangible me-
diam of expression in which sound recordings
can be duplicated. Instead of referring only
0 phonorecords or ‘‘copies of motion pic-
tures and other audiovisual works,” the new
language recognizes that sound recordings
can be reproduced in copies of any kind. As
multimedia technologies begin to blur the
lines between different categories of works
capable of being embodied in copies. the
Committee deemed it important to confirm
that, subject to the specific limitations in
section 114(b), sound recordings enjoy the
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full scope of protection afforded by the re-
production right under section 106(1).

This section also strikes section 114(d) of
title 17. an obsolete provision that directed
the Register of Copyrights to submit a re-
port on performance rights to Congress on
January 3, 1978, and replaces it with new sub-
sections (d) through (i), as described below.

Section 114(d). Limitations on Exclusive Right

Section 114(d)(1). Ezempt Transmissions and

Retransmissions

Section 114(dX1) is designed to ensure that
the new right provided to ownmers of copy-
right in sound recordings with respect to cer-
tain digital public performances of those re-
cordings will not affect nonsubscription
transmissions being {nitially delivered to the
public (such as radio or television broad-
casts), certain retransmissions of those
transmissions, and certain other trans-
missions (including retransmissions) that
the Committee believes should aot be sub-
ject to the new right.

To take advantage of the Section 114(dX1)
exemptions, a transmission must not be part
of an “‘interactive service' as defined in Sec-
tion 114(j¥4). The Committee anticipates
that this requirement will not present any
difficulty for the types of services covered by
the Section 114(dX1) exemption. The term
“interactive service' {8 intended to cover
only services in which an individual can ar-
range for the transmission of a specific
sound recording to that person or another,
individually.

Under Section 114(dX1). a tranamission will
be exempt from the new right under Section
106(6) if it falls into at least one of the fol-
lowing categories:

Section 114(d)(1)(A) (certain nonsubscription)

transmissions)

Under this provision. any transmission to
members of the public that is not a part of
an interactive service is exempt from the
new digital performance right if it is either:
a nonsubacription transmission other than a
retransmission (such as a nonbroadcast non-
subscription digital audio service that origi-
nates its transmissions rather than re-
transmitting a programming feed); an initial
nonsubscription retransmission made for di-
rect reception by members of the public of a
prior or simultaneous incidental trans-
mission that is not made for direct reception
by members of the public (such as an initial
retransmission to the public of a network
feed; whether the feed itself is exempt is gov-
erned by section 114(dXINCXi)): or a non-
subscription broadcast transmission. As de-
flned in section 114(JX2), this category
includes all nonsubecription broadcast
transmiasions made by terrestrial broadcast
stations licensed by the FCC, whether an ini-
tial transmission (such as a local newscast)
or a retransmission (such as the retrans-
mission of a feed supplied by a network or
syndicator). This clause does not cover re-
transmissions by entities other than broad-
cast stations (such as cable systems) of
transmissions made by broadcast stations:
whether such retranamissions are themselves
exempt is governed by section 114(dX1XB)
and, to some extent, section 114(dX1XC).

The classic example of such an exempt
transmisaion is a tranamission-tothe general
public by a free over-the-air broadcast sta-
tion, such as a traditional radio or television
station, and the Committee intends that
such transmissions be exempt regardless of
whether they are in a digital or non-digital
format, {n whole or in part.

Section 114(3)(1)(B) (retransmissions of
nonsubscription broadcast transmissions)

In general, this provision exempts all re-
tranamissions of nonsubscription broadcast
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transrnissions, whether the retrans-missions
are offered on a subscription or a non-
subscription basis. Retransmissions of radio
station broadcast transmissions. however,.
are exempt only if they are not part of an
interactive servics and fall within certain
specified categories, which are discussed in
detail below.

The Committee has created the Section
114(dX1XB) exemption because it is aware
that cable systems and other multichannel
programming distributors often offer re-
tranamissions of nonsubscription broadcast
transmissions to their customers. At
present, copyright liability for these retrans-
missions ordinarily is covered pur-suant to
Sections 111 and 119 of the Act. The Commit-
tee intends. subject to the limitations dis-
cussed below concerning retransmissions of
radio broadcasts, that all noninteractive re-
transmissions of noninteractive nonsubscrip-
tion broadcast transmissions be exempt from
the new digital sound recording performance
right. These retransmissions will be exempt
even if the cable system (or other retrans-
mission service) limits the delivery of the re-
transmission to its customers and charges a
fee to receive the retransmission. In other
words, retransmissions of broadcast stations’
signals will be exempt even if the retrans-
missions are themselves ‘'‘subscription”
transmissions under the Act. A cable sys-
tem's delivery of a retransmitted radio
broadcast signal within 150 miles of the
transmitter, for example, will be exempt
under Section 114(d)X1XB)i), even if the cable
system charges a monthly fee to subscribers
to receive the signal.

Retransmissions of the broadcast trans-
missions of radio stations are exempt pursu-
ant to Section 114dX1XB) only if they fall
within one of the categories listed in para-
graphs 114(dX1XBX1) through (BXiv):

Section 114d)X1XBXi) (retransmission of
radio signals within 150 mile radius of
transmitter).—Under this provision, retrans-
missions of a radio station within a 150 mile
radius of the site of that station’'s transmit-
ter are exempt, whether retrans-mitted on a
subscription or a nonsubscription basis, pro-
vided that they are not part of an interactive
service.

This provision does not, however, exempt
the willful or repeated retransmission of a
radio station’s broadcast transmission more
than a 150 mile radius from the radio sta-
tion’s transmitter. The Committee recog-
nizes that the 150 mile limit could serve as a
dangerous trap for the uninitiated or inat-
tentive. To ensure against that possibility.
Section 114(dX1XBX{) provides that a re-
transmission beyond the 150 mile radius will
fall outside the exemption only if the re-
transmission i willful or repeated. The Com-
mittee intends the phrase “willful or re-
peated” to be understood in the same way
that phrase was used in Section 111 of the
Act, as explained in the House Report on the
1978 Act. H.R. Rep. No. 1476, 94th Cong.. 2d
Sess. 93 (1976). .

Pursuant to Section 114(dXIXBXiXI). the
150-mile limitation does not apply when a
nosubscription broadcast transmission by an
FCC-licensed station i{s retransmitted on a
ponsubscription basis by an FCC-licensed
terrestrial broadcast station. terrestrial
translator, or terrestrial repeater. In other
words, a radio station’'s broadcast trans-
mission may be retranamitted by another
FCC-licensed basis without regard to the 150
mile restriction.

The Committee notes that transmissions
exempted by section 114(dX1XBXiXI) may al-
ready be exempt under section 114(dX1XA).
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For example, since section 114(dX1XA) ex-
empts all nonsubscription broadcast trans-
missions (including nonsubscription broad-
cast retransmissions), the retransmissions
by terrestrial broadcast stations that are ex-
empted by Section 114(dXIXBXIXI) are also
exempt under section 114(dAXIXAXiii). To
leave no doubt about the intention to ex-
empt the retransrnissions described in sec-
tion 114(AXIXBXIXD) (without regard to the
150-mile limitation generally applicable
under section 114dAX1XBX1)). that section
has been included in the bill in this form.

Under Section 114(dX1XBXiXII), when a re-
transmission covered by 8ection
14(@)AXBXIXI) {8 jtself retransmitted on a
subscription basis, the 150-mile radius is
measured from the transmitter site of the
broadcast retransmitter (whether a station,
translator, or repeater). This means that a
cable system (or other subecription re-
transmitter) can, without incurring liability
under Section 1068(6), retransmit & broadcast
retransmission within 150 miles of the trans-
mitter site of the station, translator, or re-
peater that is making the retransmission.

Section 106(6) is not intended to apply to
the transmission of a local radio station's
programming free of charge to local or long
distance callers who are put ‘‘on hold' dur-
ing a telephone call with a business, nor is
the bill intended to change current law as it
applies to such performances of copyrighted
musical works under section 106(4).

Section 114dX1XBXii) (all-band retrans-
missions of radio transmissjons received
over the air).—This provision is intended to
permit retransmitters (such as cable sys-
tems) to offer retransmissions to their local
subscribers of all radio stations that the re-
transmitter is able to pick up using an over-
the-air antenna. (These are sometimes called
“all-band’ retransmissions.) There are three
requirements for this exemption: (1) the re-
transmitter (such as a cable system) must
obtain the radio broadcast transmission over
the air; (2) the broadcast tranamission must
not be electronically processed by the re-
transmitter as separate and discrete signals
(as that term is used in 37 C.F.R.
§201.17(b)4)). and (3) the transmissions must
be retransmitted only within the local com-
munities served by the retransmitter. Since
some radio station broadcast transmissions
can be picked up over the air beyond 150
miles, this provision is intended to ensure
that the 150-mile limitation in Section
114(d)(1XB){) will not create unintended li-
ability for all-band retransmissions.

Section 114(dX1XBXiii) (grandfathering).—
This provision exempts certain other re-
transmissions of radio broadcast trans-
missions. again without regard to the 150
mile limit in Section 114(dX1XBXi). The re-
Quirements for this exemption are as follows:
(1) the radio station’'s transmission was
being retransmitted by a satellite carrier on
January 1, 1995 (as was, for exampie, Chicago
radio station WFMT); (2) that retransamission
was being retransmitted by cable systems (as
defined in Section 11I() of the Act) as a sepa-
rate and discrete signal. (3) the satellite car-
rier receives the radio station’'s transmission
in analog form; and (4) the broadcast trans-
mission being retransmitted embodies the
programming of no more than one radio sta-
tion (i.e., the station must not the multi-
plexed).

Section 114dX1XBXiv) (nonsubscription
broadcast retransmissions of public radio
station broadcast transmissions)—The Com-
mittee recognizes that noncommercial edu-
cational radio stations rely on a variety of
types of broadcast retransmissions to deliver
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their to the public. This provi-
sion establishes an axemption for such re-
transmissions. S8Specifically., this provision
exempts both simultaneous and nonsimulta-
neous retransmissions of broadcast trans-
missions originally made by federally funded
noncommercial educational radio stations,
provided that the retransmissions are car-
ried out through nonsubscription terrestrial
broadcasts. To qualify, the noncommercial
educational radio station's broadcasts must
consist of news, informational, cultural, pub-
lic affairs. or other ‘educational and cul-
tural” programming to the public. The 150
mile limitation of Section 114(AX1XBXi) does
not apply to retransmissions that qualify for
this exemption.

Many noncommercial educational stations
also use intermediate nonbroadcast trans-
mission links to broadcast their program-
ming to the public, and those nonbroadcast
transmissions or retransmissions may be ex-
empt under other provisions of the bill.
Section 114(d)(1)(C) (other exempt transmissions

and retransmissions)

This provision exempts certain other cat-
egories of transmissions, without regard to
whether they are subscription transmissions
or nonsubscription transmissions. The cat-
egories exempted under this provision are as
follows:

Section 114AXIXCX{i) (incidental trans-
missions).—In the course of arranging for the
delivery of an exempt transmission, many
incidental transmissions may take Dplace.
For example, a radio or television station
may receive a satellite feed from a network
or from another station that provides pro-
gramming to the station; a station or net-
work may receive a ‘‘backhanl’ trans-
mission from a sports or news event at a re-
mote location; or a station may deliver a
clean feed of its broadcast transmission to &
cable system to ensure that the cable sys-
tem’s retransmission will be of the highest
technical quality. Among other things, Sec-
tion 114(AX1XCX{) exempts transmiasions of
a broadcast station that both broadcasts its
signal to the public and, either immediately
or through intermediate terrestrial links,
transmits that signal by satellite to other
broadcast stations for their simultaneous or
subsequent broadcast to the public. The
Committee intends that all such incidental
tranamissions be exempt from the new digi-
tal performance right under Section 106(6)
regardless of whether they are made on a
subscription or & nonsubscription basis, and
regardless of whether some or all portions of
a transmission are in a digital format. Thus,
section 114(dXIXCX{) also exempts an inci-
denta) tranamission, as described above, by a
subscription digital transmission service to a
cable system to the extent that the cable
system is engaging in an exempt retrans-
mission of that transmission to a business
establishment pursuant to section
114(AX1XCXiv). The Committee does not in-
tend, however, for any subscription trans-
mission intended for reception directly by
members of the public to fall within the cat-
egory of exempt incidental tranamissions. To
qualify for this ‘‘incidental” exemption,
transmissions must be made for the purpose
of facilitating an exempt transmission. Thus,
& transmission that is available for general
reception by the public (for example,
through the Internet), which is not being
used to facilitate an exempt transmission,
would not qualify as an ‘“‘incidental™ trans-
mission under this section.

Section 114(AX1XCXii) (transmissions by
businesses on and around their premises).—
Busineases often utilize transmissions on or
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around their premises that nolg,
prerecorded musical works. This activiy o
sometimes called “‘storecasting.”” The Con.
mittee is aware that there has beep
sive litigation over the acope of
11(5) of the Act relating to the Particy,,
circumstances under which businesse

liable to the copyright owmers of mu:
works when they utilize transmissions o,

taining such works on and around
premises. To leave absolutely no doubt that
the new Section 106(6) right is not intendey
to create any comparable right in the owpen
of copyright in sound recordings reganling
“‘storecasts,” Section 114AXIXCX1i) speciy.
cally provides that the new right does sy
reach transmissions on or around busine
premises. In particular, Section
114@X1XCX1il) would permit a business o ep-
gage in transmissions (including retrans
missions of any transmission) on {ts prem
ises or the immediately surrounding vicinity
without incurring liability to the copyright
owners of sound recordings under Section
106(6). This provision is not intended
change the rights of copyright owners of mo-
sical works regarding tranamissions under
existing law. :

Section 114(AX1IXCXiii) (authorized retrans
missions of licensed transmissions).—To sim-
plify licensing practices, section
114(dX1XCXitl) provides a ‘‘through to the
listener" exemption intended to permit re
transmitters, including cable systems, direct
broadcast satellite (“*DBS’') service providers
and other multichannel video programming
distributors (“MVPDs") (as defined in the
1834 Communications Act, as amended). &-
multaneously to retransmit to the listener
poninteractive music programming provided
by a licensed source. To qualify for this &-
emption, the retransmission must be simol-
taneous with the original transmission snd
authorized by the original transmitter; apd
the original transmission must be licansed
by the copyright owner of the sound record-
ing. Retransmissions are deemed to be "S-
multaneous' even if there is some momed
tary time delay resulting from the
nology used for transmission or retrsa¥
mission.

Thus, Section 114(dX1XCxiil) exempts ";
transmissions from liability for co .
infringement where & noninteractive m‘“’b
programmer transmitter has obtained & P:M
lic performance copyright license from 4
copyright owner of the sound recording. “1,1-
the retransmitter has not obtalned such ‘nd .
cense but is authorized by the licensed PT0
programmer transmitter to ret t @S
sound recording. Retransmissions Of o5
type are exempt under the provisions of o
Act, as the sound recordings re osic
are covered by the licenses that the M e
programmer transmitter obtains from
sound recording copyright owners. o

Section 114(d)X1XCXiv) (certaip s
missions to business est.ablishments)--—ne'
provision exempts from liability under
soction 106(6) certain noninteractive M .,
missions made to business establ pusi
for use in the ordinary course of theif od 12
Dess, such as for background music pla¥Y
offices, retail stores or restaurants. pors all

To qualify, the transmiasion must ™M
of the following conditions: (s) the & .
mission must be to & business eeubllll:,m e
(b) the transmission must be for usé rd{ﬂ"y
business establishment in the OF yp
course of {ts business; (c) the business oy,
lishment must not retransmit the e
mission outside 1ts premises or tbe a ®°
diately surrounding vicinjty: and (und re
transmission must Dot exceed the 89, qed
cording performance complement, 88
in Section 114(}§)
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If a business establishment retransmits the
ission in a manner not otherwise ex-
mpted under subparagraph (CXii), without
:n, sathority or prior knowledge of or any
mducement. by any entity that transmitted
(e service to the business establishment,
(pen only the retransmission by the business
establishment {s not exempt pursuant to
,ubptﬂlﬂph (Cxiv). Under such cir-
cumstances. the noo-exempt status of such a
ssion would not affect the exempt
status of the transmission to that business
establishment.

If the same subscription transmission serv-
{co programming is being transmitted to
poth business establishments and non-busi-
gess consumers. then only the transmission
of that service to the business establish-
ments would quallfy for an exemption pursu-
st to subparagraph (CXiv). As the bill
makes clear, nothing in this exemption is in-
tended to 1imit the breadth of the general ex-
emption {n Section 114(dXIXCXif) for trans-
missions by business establishments on their

mises, or any of the other exemptions {n
Section 114(dX1).
Sectton 106(6) is not intended to apply to
the transmission of a commercial back-

und music service free of charge to local
or long distance callers who are put “on
pold" during a telephone call with a busi-
pess, nor is the bill intended to change cur-
rent 1aw as it applies to such performances
of copyrighted musical works under section
106(4).

Section 114(d)(2). Subscription Transmissions

Subsection (dX2) provides that certain sub-
scription transmissions may be subject to
statutory licensing if the transmissions con-
form to the criteria set forth in that section.
+Subscription transmissions’’ are defined in
subsection (JX8) as transmissions limited to
particular recipients for which consideration
is required to be paid. Transmitters of non-
interactive subscription transmissions that
are not otherwise exempt under subsection
(d4X1) may be eligible for a statutory license
ander subsection (). A ‘‘statutory license™

tees that every noninteractive sub-
scription transmission service will receive a
license to perform the sound recording by
means of a digital transmission, provided
that the transmission service pays the roy-
alty and complies with the terms prescribed

in accordance with subsection (f). The rates *

and terms will be set by industry or individ-
ual negotiation, or if necessary. by & copy-
right arbitration royalty panel convened
pursuant to chapter 8 of the Copyright Act.

In order to qualify for a statutory license,
s performance of a sound recording by digi-
tal audio transmission must meet flve condi-
tons, enumerated in subparagraphs (A)
through (E):

First, as already noted, the tranamission
cannot be part of an ‘‘interactive service', as
defined in subsection (JX4). Interactive serv-
ices, which allow listeners to receive sound
recordings ‘‘on-demand’, poss the greatest
threat to traditional record sales, as to
which sound recording copyright owners cur-
rently enjoy full exclusive rights. Thus, in
order to provide a comparable ability to con-
trol distribution of their works, copyright
owners of sound recordings must have the
right to negotiate the terms of licenses
franted to interactive services.

Second, subparagraph (B) requires that
transmissions subject to the statutory lIi-
cense cannot exceed the sound recording per-
formance complement deflned in subssction
(X7). The complement, more fully described
below, contains limits on the number of se-
lections a subscription transmission service
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can play from any one phonorecord or boxed
sat, or by the same featured recording artist
pursuant to the statutory license. For pur-
poses of this subparagraph, each channel of &
multichannel service {8 s separate '‘trans-
mission.”

Third, subparagraph (C) states that the
transmitting entity may not avail itself of
the statutory license if it publishes an ad-
vance program schedule or makes prior an-
nouncements of the titles of specific sound
recordings or phonorecords to be transmit-
ted. This provision addresses the situation in
which an entity informs its subscribers in
advance as to when particular sound record-
{ngs will be performed. A preannouncement
that does not use the title of the upcoming
selection would still come within this limi-
tation so long as it sufficiently identifies the
selection through other information, such as
the artist's name and the song's well-known
current chart position. The limitation is not
intended, however, to prevent a transmitting
entity from advertising the names of illus-
trative sound recordings or phonorecords
that may. at some time, be performed by
that entity under the statutory license.

Fourth, the transmitting entity cannot
automatically and intentionally cause the
receiver's equipment to switch from one
channel to another. This limitation does not
apply to transmissions made to a business
establishment. This subparagraph is in-
tended to remedy the situation in which a
service licensed under the statutory license
might intentionally attempt to evade the
sound recording performance complement by
switching a non-business subscriber’'s re-
ceiver from one channel to another.

Finally, subparagraph (E) imposes as a
condition of statutory licensing the obliga-
tion of a subscription entity to carry within
its transmitted signal certain specified types
of information, if that information has been
encoded {n the sound recording under the an-
thority of the copyright owner of that sound
recording. This provision does not obligate
the copyright owner of the sound recording
to encode such copyright management infor-
mation in the work, nor does it limit the
copyright owner’s ability to select the types
of information (e.g.. artist, title) to be en-
coded. In addition, it is not intended to re-
quire a transmitting entity to generate or
encode such information in its tranamission
if the information is not encoded in the
sound recording. Moreover, the transmitting
entity is not required to transmit informa-
tion that may be encoded in the sound re-
cording other than the information specified
in this subparagraph and ‘‘related informa-
tion” (i.e., information that is specifically
related to the identification of the works
being performed and upon which payments
are to be made by the transmitting entity
under this bill). Subparagraph (E) also
makes clear that nothing in this section af-
fecta the provisions of section 1003(e).

Section 114(d)(3). Licenses for transmissions by
interactive services

This provision places limits on the sound
recording copyright owner's exclusive right
to license interactive copyright owner's ex-
clusive right to license interactive services.
(No limitations are imposed where the sound
recording copyright owner licenses an inter-
active service on a nonexclusive basis.) As
deacribed below, an ‘‘interactive service' in-
cludes on-line or other services that offer
“pay-per-listen,” ‘‘audio-on-demand,” or
“celestial jukebox’ features, regardless of
whether there is a charge to receive the serv-
ice. The Committee is aware of concerns that
the copyright owners of sound recordings
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might become ‘‘gatekeepers’’ and limit op-
portunities for public performances of the
musical works embodied in the sound record-
ings. The Committee believes that the limits
set forth in subsection (dX3) appropriately
resolve any such concerns.

Paragraph (IXA) provides that the dura-
tion of an exclusive license granted to an
interactive service for the public perform-
ance of a sound recording by means of digital
audio transmission cannot exceed 12 months.
In the case of a copyright owner that holds
fewer than 1,000 copyrights in sound record-
ings, an exclusive license to an interactive
service can last up to 2¢ months. In either
case, after the license expires. that inter-
active service cannot receive another exclu-
sive license for the same sound recording for
a period of 13 months.

The sound recording copyright owmer is
not subject to these limitations in certain
circumstances, as enumerated in paragraph
(3XB). Subparagraph (BXi) provides that the
limitations do not apply where the licensor
has granted performance licenses to at least
5 different interactive services. Each license
must be for a significant portion of that seg-
ment of the licensor's catalog of sound re-
cordings that has been licensed to inter-
active services—specifically, at least 10% of
the sound recordings that have been licensed
to interactive services, but in no event less
than 50 sound recordings. For example. a
record company would not be subject to the
limitations in paragraph (3XA) if it has
granted performance licenses for a total of
10,000 sound recordings to 5 different inter-
active services, and each service received a-
performance license for at least 1,000 sound’
recordings.

Subparagraph (BXii) provides that the lim-
its on licenses to interactive services also do
not apply where the performance license is
granted for promotional purposes. The sole
purpose of the license must be to promote
the distribution or performance of the sound
recording, and the license can only permit a ~
public performance of up to 45 seconds. A
qualifying public performance i3 merely ex-
empted from the limitation on licensing *
found in paragraph (3XA); subparagraph
(BXii) does not provide an exemption from
infringement liability for a transmission
otherwise subject to liability.

Section 114(dX3)(C) provides that, whether
or not the owner of copyright:in a sound re-
cording has granted an exclusive or non-
exclusive license to an interactive service,
the service must nevertheless obtain a l-
cense from a performing rights society or
from the copyright owner of the musical
work contained in the sound recording. This
provision does not affect any existing limita-
tion under sections 107-113, section 116-120,
or the unmended portions of sections 114 and
118.

To simplify licensing practices, a ‘‘through
to the listener” exemption is proviled in
paragraph (3XD) for those entities that re-
transmit digital audio transmiasions from an
interactive service. These retranamissions
must be of transmissions by an interactive
service licensed to publicly perform the
sound recording; the retransmission must be
authorized by the interactive service; the re-
transmission must be simultaneous with the
transmission; and it must be limited to the
customer intended by the interactive service
to receive the transmission.

The definition of ‘‘licensor” in subpara-
graph (3XEX1) makes clear that this term in-
cludes certain affiliates of the copyright
owner in sound recordings that own sound
recording copyrights—namely, affiliates
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under a material degree of common owner-
ship, management or control. Thus, the
number of sound recording copyrights held
by such affiliates of a record company must
be included in a calculation to determine
whether that company has fewer than 1,000
sound recordings for the purpose of para-
graph (3XA). and to determine whether the
record company has licensed a sufficient
number of sound recordings to satisfy the re-
quirements found in paragraph (3XBX{i) re-
garding the inapplicability of the exclusive
licensing limitations.

Section 114(d)(4). Rights not otherwise limited

Under existing principles of copyright law,
the transmission or other communijcation to
the public of a musical work constitutes a
public performance of that musical work. In
addition, the digital transmission of a sound
recording that results in the reproduction by
or for the transmission recipient of a phono-
record of that sound recording implicates the
exclusive rights to reproduce and distribute
the sound recording and the musical work
embodied therein. New technological uses of
copyrighted sound recordings are arising
which require an affirmation of existing
copyright principles and application of those
principles to the digital transmission of
sound recordings. t0 encourage the creation
of and protect rights in those sound record-
ings and the musical works they contain.

This subsection makes clear, in paragraph
(4XA). the Committee’s intent that except as
explicitly provided in section 114, nothing in
that section limits the exclusive right to
perform a sound recording publicly by means
of a digital audio transmission. Paragraph
(4XB) also makes clear that section 114 does
not in any way limit the exclusive right to
publicly perform a musical work under sec-
tion 106(4); the exclusive right in sound re-
cordings and musical works under sections
106(1), 106(2), and 106(3); and any other rights
and remedies available under title 17. Simi-
larly, the bill does not affect any existing
limitation under sections 107-113, sections
116-120. or the unamended portions of sec-
tions 114 and 115.

Paragraph (4)(C) ensures that where an ac-
tivity implicates a sound recording copy-
right owner's rights under both section 106(6)
and some other clause of section 106, the lim-
itations contained in section 114 shall not be
construed to limit or impair in any way any
other rights the copyright owner may have,
or any other exemptions Lo which users may
be entitled, with respect to the particular ac-
tivity. For example, where a digital audio
transmission is a digital phonorecord deliv-
ery as well as a public performance of a
sound recording. the fact that the public per-
formance may be exempt from liability
under section 114(d)(1) or subject to statu-
tory licensing under section 114(f) does not in
any way limit or impair the sound recording
copyright owner's rights and remedies under
section 106(3) against the transmitter for the
distribution of a phonorecord of the sound
recording. As another example, where an
interactive digital audio transmission con-
stitutes a distribution of a phonorecord as
well as a public performance of a sound re-
cording. the fact that the transmitting en-
tity has obtained a license to perform the
sound recording does not in any way limit or
affect the entity's obligation to obtain a li-
cense to distribute phonorecords of the
sound recording. Similarly, the bill does not
affect any existing limitation under sections
107-113. sections 116-120, or the unamended
portions of sections 114 and 115.

Section 114(e). Authority for negotiations

This subsection clarifies the applicability
of the antitrust laws to the use of common
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agents in negotiations and agreements relat-
ing to statutory licenses and other licenses.

Under subsection (eX1), copyright owners
of sound recordings and operators of digital
services (which perform sound recordings af-
fected by section 114) may collectively nego-
tiate statutory lioenses for the performance
of sound recordings ‘‘notwithstanding any
provision of the antitrust laws.” This exemp-
tion from the antitrust laws extends to nego-
tiations and agreements on royalty rates and
license terms and conditions, the propor-
tionate division of the royalties among copy-
right owners, and the designation of common
agents on a nonexclusive basis to negotiate,
agree to, pay. or receive royalty payments.

Subsection (eX1) closely follows the lan-
guage of existing antitrust exemptions in
copyright law relating to the negotiation of
statutory licenses, including 17 U.8.C.
§116(bX1) (jukebox licenses) and 17 U.8.C.
$118(b) (noncommercial broadcasting). Like
those provisions, subsection (eX1) is impor-
tant to help effectuate the related statutory
license provision. But unlike those provi-
sions, subsection (eX1) provides that use of a
common agent must be nonexclusive.

The requirement of nonexclusivity is in-
tended to preserve the poasibility of direct
licensing negotiations between individual
copyright owners and operators of digital
services, rather than merely between their
common agents. For example, nonexclusiv-
ity should help prevent copyright owners
from using & common agent to demand
supracompetitive rates, because such de-
mands might be avoided by direct negotia-
tions with individual copyright owners. In
such negotiations an individual copyright
owner would exercise independent judgment
on whether to contract on particular terms.

A more limited exemption to the antitrust
laws is created by subsection (eX2). relating
to licenses granted under section 106(6),
other than statutory licenses, such as per-
formances by interactive services or per-
formances that exceed the sound recording
performance complement. Under subsection
(eX2XA), copyright owners may designate
common agents to ‘‘grant licenses and re-
ceive and remit royalty payments,” while
under subsection (eX2XB), operators of digi-
tal services may designate common agents
to “‘obtain licenses and collect and pay: roy-
alty fees,” without violating the antitrust
laws. Importantly, bowever, subsection (e}2)
does not permnit either copyright owners or
operators to jointly establish royalty rates
or competitively important license terms
and conditions.

The antitrust protections provided for
common agents in subsection (eX2) are im-
portant to facilitate the licensing of digital
sound recording performances (other than
through statutory licenses) by reducing
transaction costs. While this use of common
agents might be found lawful under existing
law, the statutory exemption in subsection
(eX2) will ensure that the formation of bene-
ficial and procompetitive arrangements to
facilitate licensing of performances will not
be deterred by concerns over the possible ap-
plication of the antitrust laws. This is par-
ticularly important given that other provi-
sions in the copyright law contain antitrust
exemptions. .

The exemption in subsection (eX2) is nar-
rowly tajlored to make clear that it would be
permissible to use common agents, such as a
clearinghouse, to handle the logistics of li-
censing. payment of royalties, and transmit-
ting royalties to copyright owners. Estab-
lishment of royaity rates and material li-
cense terms and conditions do not receive
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any antitrust protection, however oo any
ocommon agents or clearinghouse myst con-
form to the antitrust laws in these greas. TO
comply with this limitation, the gommon
agent or clearinghouse could either pe)ay in-
formation about rates and terms to and from
the copyright owners and the operators Of
digital services, or simply put interested OP-
erators in touch with the appropriate copy-
right owners for direct negotiations.
Section 114(f). Licenses for nonezempt
subscription transmissions

This provision requires the Librarian of
Congress to cause notice to be published of
voluntary negotiation proceedings. The pur-
pose of these proceedings is to determine
reasonable terms and royalty rates for trans-
missions that qualify for statutory licensing
under section 114(dX2). The subsection also
contains other provisions concerning such

The first such voluntary negotiation pro-
ceeding is to commence within 3 days after
the enactment of this Act upon publication
by the Librarian of Congress of a notice in
the Federal Register. The purpose of that
proceeding shall be to determine reasonable
terms and royalty rates for public perform-
ances of sound recordings by means of non-
exempt subscription transmiasions that
qualify, under section 114(dX2), for a statu-
tory license. The statutory license provided
by this subsection covers only the perform-
ance of sound recordings under section 106(6),
and not the reproduction or distribution of
sound recordings under sections 106(1) or
106(3).

The terms and rates established will cover
qualified transmissions made between the ef-
fective date of this Act and December 31,
2000. Paragraph (1) requires that terms and
rates should be established separately for
each different type of digital audjo trans
mission service then in operation, but does
not require or suggest that the terms and
rates established must be different.

The voluntary negotiation proceeding may
result in license agreements voluntarily ne
gotiated among individual sound recording
copyright owners and individual entities
that perform or authorize the performance of
sound recordings by means of digital trans
missions. It is the Committee's intentio?
that negotiations leading to any such agree
ments be covered by section 114(e) and thst
any such agreements shall be given effect I8
lieu of any determination by & copyright &™
bitration royalty panel or decision by the Li-
brarian of Congress.

Beyond such individua! license agre®
ments, however, the Committee hopes tbst
the voluntary negotiation proceeding wil
lead to an industry-wide agreement concers:
ing royalty terms and rates. If an ment
as to rates and terms is reached and there !5
no controversy as to these matters, it wou
make no sense to subject the interested Po”
ties to the needless expense of an arbjtratio?
proceeding conducted under paragraph (3
Thus, it is the Committee’s intention tbst I
such a case, as under the Copyright omce;
current regulations concerning rate sdjus
ment proceedings. the Librarian of Consress
sbould notify the public of the PWP':?
agreement ip a notice-and-comment Pf°°{v ed
ing and, if no opposing comment is l'°°: and
from a party with a substantia) interes tion
an intent to participate in an ‘rb“;:ould
proceeding. the Librarian of Congre®2 = =,
adopt the rates embodied in the !8"“1 See
without convening an arbitration P‘e‘:’ 'Res.
37 C.F.R. §251.63(b); see also 59 Fod-
63,038 (1994).

Paragraph (2) provides that if V°1‘n“np:“:
negotiation proceeding as described 18 iy
graph (1) does not lead to the determins
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of the terms and royalty rates applicable to
qualified digital performances of sound re-
cordings. those terms and rates are to be de-
termined by arbitration under this para-
graph. However, if an arbitration proceeding
is necessary to establish the initial statu-
tory licensing rates and terms, it will com-
mence only upon the filing of a petition dur-
ing & 60-day period which will commence §
months after publication of notice of the ini-
tiation of the voluntary negotiation proceed-
ing. The Committee notes that the para-
graph specifically refers to chapter 8 of title
11. which concerns copyTight royalty arbitra-
tjon in genersl. Accordingly, arbitration
under this subparagraph should be conducted
under the same type of procedures that apply
in other copyright royalty arbitrations.

The parties are expected to negotiate, or if
pecessary arbitrate, ‘‘terms” as well as
rates. By terms, the Committee means gen-
erally such details as how payments are to
be made, when, and other accounting mat-
ters (such as are prescribed in section 115). In
addition, the Librarian is to establish relat-
od terms under section 114(fX2). Should addi-
tjonal terms be necessary to effectively im-
plement the statutory license, the parties
may negotiate such provisions or the CARPs
may prescribe them.

Terms and rates determined under para-
graph (2), like terms and rates determined
under paragraph (1), are to be effective for a
five year period or until the date of the next
effective rate adjustment. In determining
terms and rates under paragraph (2), a copy-
right arbitration royalty panel is to consider
the objectives set forth in section 801(bX1),
and the arbitrators may consider rates and
terms under voluntarily negotiated license
agreements. Paragraph (2) specifically au-
thorizes the Librarian of Congress to estab-
lish requirements by which copyright owners
may receive reasonable notice of the use of
their sound recordings under this section,
and under which records of such use shall be
kept and made available by persons perform-
ing sound recordings.

As provided in paragraph (4). the proce-
dures for negotiation and, if necessary, arbi-
wation set forth in paragraphs (1) and (2) of
this subsection are to be repeated. The Li-
brarian of Congress is to publish notice of
the initiation of voluntary negotiation pro-
ceedings: (a) within 30 days after being peti-
tioned to publish notice concerning a new
type of digital audio transmission service;
and (b) in January 2000, and every flve years
thereafter.

If voluntary negotiations do not lead to an
agreement among the interested parties, an
arbitration may be commenced upon the fil-
ing of a petition in accordance with existing
section 803(aX1) of the Copyright Act during
s specified 60-day period. That period com-
mences: (a) six months after publication of
aotice of the initiation of a voluntary nego-
tiation proceeding concerning a new type of
digital audio transmission service; and (b) on
July 1, 2000, and every five years thereafter.

Regardless of when an arbitration proceed-
ing is commenced, it is to be concluded in
sccordance with the existing procedures in
section 802 of the Copyright Act.

Voluntary negotiation or arbitration pro-
ceedings concerning a new type of digital
radio transmission service should apply only
with respect to the new type of service or
services described in the petition.

Paragraph (5) sets forth the requirements
with which an entity must comply in order
t0 obtain a statutory license. The perform-
ing entity must provide notice of the per-
formance as required by regulations pre-
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scribed by the Librarian of Congress and pay
the established royalty fees. If the royaity
fees have Dot been set at the time of per-
formance, the performing entity must agree
to pay the royalty fee to be determined
under this subsection by the twentieth day
of the month following the month i{n which
the rates are set. This limited iicense to per-
form the sound recording until the rate is set
applies only to performances for which the
entity seeks a statutory licenss. The failure
to pay royalty rates in arrears makes the
performing entity subject to full lability for
infringement of section 106(8) from the incep-
tion of the transmissions of sound recordings
by that transmitter after the effective date
of the Act, and may disqualify the entity for
a statutory license under paragraph (5XAX1).
Section 114(g). Proceeds from licensing of
subscription transmissions

This subsection describes how royalties
from the licensing of the digital performance
right in a sound recording are distributed to
the artists who performed on the sound re-

cording.

Paragraph (1) of this subeection provides
that payments to both featured and nonfea-
tured (or background) artists of royalties
from the licensing of the digital performance
of the sound recording will be determined by
the applicable contract with. or collective
bargaining agreement pertaining to, the art-
ist, unless the performance of the sound re-
cording is pursuant to a statutory license
under subsection (f).

Where royalties are received from statu-
tory licensing of a sound recording, then
under paragraph (2). the sound recording
copyright owner is required to allocate a
total of 50% of the receipts as provided by
subparagraphs (A), (B), and (C). Subpara-
graph (A) requires that 2%% of the receipts
(as described more specifically below) are to
be placed into an escrow account managed
by an independent administrator appointed
jointly by record companies and the Amer-
{can Federation of Musicians (‘‘AFM") (or
any successor entity) and distributed to non-
featured musicians (regardless of whether
they are members of AFM or any successor
entity) who have performed on sound record-
ings. Similarly. subparagraph (B) requires
that 2%% of the receipts are to be placed
{nto an escrow account managed by an inde-
pendent administrator appointed jointly by
record companies and the American Federa-
tion of Television and Radio Artists
(“AFTRA") (or any successor entity) and
distributed to nonfeatured vocalists (regard-
less of whether they ars members of AFTRA
or any successor entity) who have performed
on sound recordings. Subparagraph (C) re-
quires that 45% of the receipts are to be paid
to the featured artist or artists (or the per-
son(s) conveying rights in the performance of
the featured artist(s) in the sound record-
ing). Although the Copyright Office cur-
rently administers several funds under the
Copyright Act, the Committee does not ex-
pect that the Copyright Office would be
asked to manage these escrow accounts.

“Receipts’” means the licensing fees re-
ceived by the copyright owner of the sound
recording. Thus. if a collecting society or
other organization acts on behalf of the
copyright owner of the sound recording in 1i-
censing and/or collecting royalties, ‘‘re-
ceipta’’ ahall constitute the monies the copy-
right owner receives from the collecting
agency and, therefore, would exclude admin-
{strative fees either deductad by or paid to
the collective.

Section 114(N). Licensing to affiliates

In addition to the protections available

under antitrust law, subsection (h) specifi-
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cally Is intended to ensure competitive li-
censing practices by a licensor that owns an
interest in an ‘‘afflliated entity'' as deflned
in subsection (jX1). Subsection (h) makes
clear that terms no less favorable than those
granted to the afflliated entity also must be
made available to other bona flde entities
that offer services similar to those covered
by the afflliate’s performance license.

For example, a licensor that grants to an
affiliated entity a performance license for a
fixed term with separate and distant rates
for cable and satellite subscription trans-
mission services would be required to offer
no less favorable terms and conditions to an
unrelated entity offering the same services.
If, as another example, the license to the af-
filiated entity is limited only as to perform-
ances via cable, then an unrelated entity of-
fering only satellite services cannot claim an
entitlement to receive a performance license
at the rate specified for cable services.

Nothing in this section is intended to pre-
vent a licensor from establishing different
rate structures, terms and conditions based
on material differences in the license sought.
But distinctions drawn among licensees
should be applied rationally and consistently
based on the nature, scope and duration of
the requested license, and not based on arbi-
trary distinctions for monopoiistic. discrimi-
natory or other anticompetitive purposes.
The factors identified in subsection (h). i.e.,
different types of services, the particular
sound recordings licensed, the frequency of
use of the sound recordings, the duration of
the requested license and the number of sub-
scribers served, are all relevant bases upon
which a copyright owner may draw rational
distinctions.

The term ‘‘no less favorable'’ indicates
that the same terms and conditions can be
offered, but this is not to say that the licen-
sor should not offer lower rates or more ben-
eficial terms and conditions if it deems it ap-
propriate. For example, a licensor might in
its business judgment offer an unrelated
start-up entity a more favorable rate for a
shorter period of time. It is intended, how-
ever, that the potential licensee under such
circumstances could reject the more favor-
able short-term license and instead request
the terms and conditions granted to the af-
filiated licensed entity for similar services.
In that event, the licensor must make a per-
formance license available upon the same
terms and conditions to the potential li-
censee, with respect to the same services
proposed to be licensed, as described above.

The term “bona {ide entities’ is intended
to make clear that the potential licensee
must have a genuine intention and reason-
able capability to provide the licensed serv-
{ces.

Paragraph (2) of this subsection makes
clear that the obligations set forth in para-
graph (1) are inapplicable where the afflli-
ated entity is offering performances through
an interactive service, or is granted a per-
formance license for the sole purpose of pro-
moting the sound recording. A public per-

. formance qualifying for the promotional ex-

emption is merely exempted {rom the obliga-
tions of paragraph (1); paragraph (2X(B) does
not provide an exemption for a transmission
otherwise subject to liability where such a
performance is unauthorized or unlicensed.
Section 114(1). No effect on royalties for
underlying works

The Committee intends this provision to
ensure that licensing fees paid under the new
digital performance right shall not be taken
into account in any administrative, judicial,
or other governmental proceeding that sets
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or adjusts rates for the royalties to be paid
for the public performance of musical works.
The provision also makes clear Congrees' in-
tent that the new digital performance right
shall not diminish in any respect the royal-
ties payable to copyright owners of musical
works for the public performance of their
works.
Section 114(5). Definitions
Section 114(j)(1)—*‘affiliated entity'"

A digital transmission service is consid-
ered affiliated with a licensor when the li-
censor has any direct or indirect partnership
or any ownership interest of more than 5 per-
cent of the outstanding voting or non-voting
stock in the entity engaging in digital audio
transmissions. An entity engaging in inter-
active services cannot be an affiliated entity
under this definition, but to the extent that
an entity is engaging in digital trans-
missions that. are not interactive, it can
qualify as an affiliated entity for that pur-
pose alone.

Section 114(5)(2)—'‘broadcast’ transmission

Transmissions made by terrestrial broad-
cast stations licensed as such by the Federal
Communications Commission come within
this definition.

Section 114(j)(3)—"‘digital audio transmission"’

This phrase means a transmission is a digi-
tal format (or any other non-analog format
that might currently exist or be developed in
the future) that embodies the tranamission
of a sound recording. A transmission that is
only partly in a digital or non-analog format
satisfies this definition. (See section 101 defl-
nition of '‘digital transmission.””) A trans-
mission of an audiovisual work does not
come within this definition.

The Committee has amended the bill as
originally introduced to make clear that the
performance right recognized herein applies
only to digital transmissions of sound re-
cordings and that nothing in the bill creates
any new copyright liability with respect to
the transmission of a motion picture or
other audiovisual work, whether digital or
analog, whether subscription or nonsubscrip-
tion, and whether interactive or noninter-
active.

Section 114(j)(4)—‘interactive service''

The phrase ‘‘interactive service' is de-
fined. in part, as a service that ‘‘enables a
member of the public to receive, on request,
a transmission of a particular sound record-
ing . ... This term is intended to reach, for
example, a service that enables an individual
to make a request (by telephone, e-mail, or
otherwise) to a service that will send a digi-
tal transmission to that individual or an-
other individual of the specific sound record-
ing that had been requested by or on behalf
of the recipient. thus, it would include such
services commonly referred to as ‘‘audio-on-
demand.”” ‘“pay-per-listen” or ‘‘celestial
jukebox'' services. The term also would
apply to an on-line service that transmits re-
cordings on demand. regardless of whether
there is a charge for the service or for any
transmission. But as the second sentence of
the definition makes clear, the term ‘‘inter-
active service' {s not intended to cover tra-
ditional practices engaged in by, for exam-
ple, radio broadcast stations, through which
individuals can ask the station to play & par-
ticular sound recording as part of the serv-
ice's general programming avajlable for re-
ception by members of the public at large.

If an entity offering a nonsubscription
service (such as a radio or television station)
chooses to offer an interactive service as a
separate business. or only during certain
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hours of the day. that decision does not af-
foect the exempt status of any oomponent of
the entity's business that does not offer an
interactive service. In other words, each
transmission should be judged on its own
merits with regard to whether it qualifies as
part of an ‘‘interactive’ service. The third
sentence of the definition of ‘‘interactive
service' is intended to make this clear.

Section 114(J)(5)—"‘nonsubscription”’
transmission

This term includes any tranamission that
does not come within the definition of ‘‘sub-
scription’ transmission.

Section 114(j)(6)—*‘retrangmission’’

As the definition of ‘‘retransmission’
makes clear, that term includes any further
transmission of an initial tranamission, as
well as any further retrangmission of the
same transmission. That is, the term ‘‘re-
transmission’ is intended to cover both an
initial retransmission of a transmission
(such as by a satellite carrier) and any fur-
ther transmissions of that transmission
(such as by a cable system). Of course, the
fact that a further simultanecus trans-
mission qualifies as a ‘‘retransmission’’ does
not by itself mean that it is exempt under
any particular paragraph of Section 114dX1).
To qualify for the 114dX1IXCXif) exemption,
for example, a retranamission would need to
be made by & business establishment on its
premises or the immediately surrounding vi-
cinity.

Except as otherwise provided, a trans-
mission is a ‘‘retransmission’’ oaly if it is si-
multaneous with the initial transmission.
The termn ‘‘simultaneous’ is used in this def-
inition (and throughout this bill) to refer to
retransmissions that are essentially simulta-
neous. Although there may be momentary
time delays resulting from the technology
used for retransmissions, such delays do not
affect the status of the retransmisaions as si-
multaneous.

Section 114(5)(7)—"‘sound recording performance
complement”™”

The ‘“‘sound recording performance com-
plement’ defines the metes and bounds of
programming available to be transmitted
under the statutory license grant in sub-
section (f). The definition is intended to en-
compass certain typical programming prac-
tices such as those used on broadcast radio.
It does not extend to the performance of al-
bums in their entirety, or the performance
over a short period of time of a substantial
number of different selections by a particu-
lar artist or from a particular phonorecord
or compilation of phonorecords. Trans-
missjons that exceed the limits of the com-
plement are not eligible for a statutory li-
cense under subsection ().

The definition provides that for a trans.
mission to be within the complement, it
must not include, on a particular channel in
any rolling three-hour period. more than
three selections from any one phonorecord,
and no more than two of those selections can
be transmitted consecutively. The trans-
mission also must not include, on a particu-
lar channel in any rolling three-hour period,
more than four selections by the same fea-
tured artist or from any boxed set or com-
pilation of phonorecords, and no more than
three of those selections can be transmitted
consecutively. Whether selections are con-
secutive is determined by the sequence of the
sound recordings transmitted, regardiess of
whether some tones or other brief interlude
is transmitted between the sound recordings.

To avoid imposing liabdbility for program-
ming that unintentionally may exceed the
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complement, the complement is limited tg
the performance of sound recordings ‘‘from"
[ particular phonorecord.
phonorecords include sound recordings that
also appear on other phonorecords or com.
pilations, such as the ‘‘greatest hits'” of 3
particular artist, decade or genre of music.
Similarly, the same sound recordings may
appear on separate compilations under the
names of different featured artists. It is not
the intention of this legislation to impose li.
ability where selections that are performed
from separate phonorecords also may be in-
corporated on a different phonorecord or
ocompilation, or also may appear on a dif-
ferent phonorecord under the name of an.
other featured artist, in the absence of an in-
tention by the performing entity to know-
ingly circumvent the numerical limits of the
complement. An example of such a case {s
where the transmitting entity plays within a
three-hour period one selection for each of
four different phonorecord, which four selec-
tions also happen to be comnpiled on a sound-
track album. So long as the transmitting en-
tity did not willfully intend to replicate se-
lections from the soundtrack album, its
transmisajion would be considered within the
complement. However, where the transmit-
ting entity willfully plays within a three-
bour period five selections of a single fea-
tured recording artist, regardless of whether
they were played from several different
phonorecords, and regardless of whether the
transmitting entity knew that the trans-
mission included more than three songs from
a single album. the transmission does not
come within the complement. The fact that
the transmitting entity did not wilifully in-
tend to violate the numerical limits for a
single phonorecord under paragraphb (A) does
not excuse the willful violation of the limit
of paragraph (BX1).

The complement is to be evaluated as of
the time of ‘‘the programming of the mul-
tiple phonorecords,'’ rather than at the time
of transmisajon. This avoids imposing liabil-
ity for programming that occurs such as &
week or two in advance of transmission tbat
unintentionally exceeds the complement. An
example is where, between the time of the
programming and transmission, a phono-
record or set or compilation of phonorecords
is released that embodies selections pre-
viously programmed by the transmitting en-
tity from multiple phonorecords.

Certain transmitting entities covered by
this legislation may provide multiple chan-
nels of service and musical formats. The bill
applies the complement to each particular
channel separately and not to all channels in
the aggregate.

The requirement of ‘‘different selections’
permits the performance of the same selec-
tion in excess of the numerical limits. This
is intended to facilitate under the statutory
license the programming of music formats
that tend to repeat the same selections of
music, such as *‘top 40" formats.

The term ‘featured recording artist'’
means the performing group or ensemble or,
if not a group or ensemble, the individual
performer, identified most prominently in
print on. or otherwise in connection, with,
the phonorecord actually being performed.
Except in the case of a sound recording con-
sisting of a compilation of sound recordings
by more than one performer or group or eén-
semnble, there will ordinarily be only one
“featured recording artist’ per phonorecord.
A vocalist or soloist performing along with a
group or ensemble is not a ‘‘featured record-
ing artist’’ unless that person is identified in
connection with the phonorecord as the pri-
mary performer. For example, the Eagles
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would be the “featured recording artist” on
o track from an Eagles album that does not
festure Don Henley by name with equal
minence; but if the same sound recording
were performed from “Don Henley's Greatest
gits.” then Don Henley and not the Eagles
would be the ‘“featured recording artist.”
where both the vocalist or soloist and the
up or ensemble are identified as a single
entity and with equal prominence (such as
«pians Ross and the Supremes’), both the
individual and the group qualify as the ‘‘fea-
tured recording artise.”
Section 114(j)(8)—‘subscription’’ transmission

A ‘‘subscription transmission' is deflned
as & tranamission of a sound recording {n a
digital format that i{s ‘‘controiled and lim-
ited to particular recipients.’ and for which
consideration is required to be paid or given
“py or on behalf of the recipient to recejve
the transmission or a package of trans-
missions including the transmission.” It
does not matter what the mechanism might
be for the delivery of the transmission; thus,
a digital transmission, whether delivered by
cable, wire, satellite or terrestrial micro-
wave, video dialtone, the Internet or any
otber digital transmission mechanism, could
be a subecription transmission if the require-
ments cited above are satisfled. This defini-
tion obviously does not reach traditional
over-the-air broadcast transmissions, which
satisfy neither of these requirements. A typi-
cal transmission that would qualify as a
»subscription transmission’ under this defi-
nition is a cable system's transmission of a
digital audio service, which is avaflable only
to the paying customers of the cable system.
The payments required to satisfy the ‘‘con-
sideration’” requirement might consist, for
example, of an “‘a la carte'’ fee for a specific
audio service, or of a fee for an overall pack-
age of services that includes the digital
aadio service (e.g., a cable systemn’'s tier of
services for a fee). The referencs in the defl-
nition t0 payments ‘‘on behalf of'' a recipi-
ent is intended to recognize that payments
for a service may be made by one person on
behalf of other people, such as a parent mak-
ing payment for a child who lives away from
home and receives the subscription service.

Section 114(j)(9)—"‘transmission’’

This definition recognizes that the term
“transmission’ refers to any transmission,
whether it {s an initial transmission or a re-
transmission. Thus, for example, section
106(6) grants an exclusive right to perform a
copyrighted sound recording publicly ‘‘by
means of & digital audio tranamission,” and
does not mention retransmissions, even
though it is intended that the new perform-
ance right cover all digital audio trans-
missions, including retransmissions. Simi-
larly, except where otherwise explicitedly in-
dicated, the exemptions for certain ‘‘trans-
missions’ created by section 114(dX1) apply
to both initial transmissions and retrans-
missions.

Section 4—Mechanical Royalties in Digital
Phonorecord Deljveries.—This section
amends section 115 of title 17 to clarify how
the compulsory license for making and dis-
tributing phonorecords applies in the con-
text of certain types of digital transmissions
identified in the bil] as ‘‘digital phonorecord
deliveries.'

Among other things, this section is in-
tended to confirm and clarify the right of
musical work and sound recording copyright
owners Lo be protected againat infringement
when phonorecords embodying their works
are delivered 0 consumers by means of
transmissions rather than by means of pho-
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norecord retail sales. The intention in ex-
tending the mechanical compulsory license
to digital phonorecord deliveries is to main-
tain and reaffirm the mechanical rights of
sopngwriters and music publishers as new
technologies permit phonorecords to be de-
livered by wire or over the airwaves rather
than by the traditional making and distridbu-
tion of records, cassettes and CDs. The inten-
tion is not to aubstitute for or duplicate per-
formance rights in musical works, but rather
to maintain mechanical royalty income and
performance rights income for writers and
music publishers.

Changes to sections 115(aX1) and 115(cX2)
make clear that the compulsory license for
making and distributing phonorecords is not
limited to the making and distribution of
physical phonorecords, but that a compul-
sory license is also available for the making
of digital phonorecord deliveries. The Com-
mittee intends that a compulsory license for
digital phonorecord deliveries may be ob-
tained, and the required mechanical royal-
ties may be paid, either directly by a digital
transmission service making a digital phono-
record delivery or by a record company aa-
thorizing a digital phonorecord delivery.
Thus, the changes to section 115 are designed
to minimize the burden on transmission
services by placing record companies in a po-
sition to license not only their own rights,
but also, if they choose to do 30, the rights
of writers and music publishers to authorize
digital phonorecord deliveries; and by rec-
ognizing that transmission services them-
selves may obtain a compulsory license to
make digital phonorecord deliveries.

As between a digital transmission service
and a record company, allocation of the re-
sponsibility for paying mechanical royalties
could be a subject of negotiation. but copy-
right owners of musical works would only be
entitled to receive one mechanical royalty
payment for each digital phonorecord deliv-
ery, not multiple paymenta. Of course, a dig-
ital tranamission service would be liable for
any infringing digital phonorecord delivery
it made in the absence of a compulsory li-
censs or the authorization of the musical
work copyright owner. (The liability of
sound recording copyright owners in such a
case |8 addressed in new sectionl15(c)3XI).)

Section 4 also redesignates subsections (c)
(3). (4) and (5) as subsections (cX4). (5) and (8)
and inserts new subsections (cX3) and (d).
which are descried in detail below.

Section 115(c)(3)(A)

This subparagraph specifically sets forth
that a compulsory license includes the right
of the compulsory licensee to make or au-
thorize digital phonorecord deliveries and
identifies the statutory rate of each digital
phonorecord delivery made by or under the
authority of the compulsory licensee. For all
digital phonorecord deliveries made or au-
thorized under a compulsory license on or
before December 31, 1997, the royalty rate is
to be the statutory rate than in effect under
section 115(¢cX2) for the making and distribu-
tion of a physical phonorecord. For digital
phonorecord deliveries made authorized
under a compulsory license on or after Janu-
ary 1, 1998, the statutory mechanical royalty
rates for digital phonorecord deliveries shall
be determined in accordance with subpars-
graphs (B) through (F). and the statutory
mechanical royalty rate for making and dis-
tributing physical phonorecords shall be de-
termined in accordance with chapter 8.

Section 115(c)(3X(B)

This subparagraph clarifies that collective

negotiations and agreements relating to
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statutory licenses are not prohidited by the
antitrust laws. This provision is nearly iden-
tical to new section 1i#4(eX1). and is pat-
terned on existing antitrust exemptions re-
lating to the negotiations of statutory li-
censes, including 17 U.8.C. §11&(bX1) (juke-
box licenses) and 17 U.S.C. §118(b) (non-
commercial broadcasting). Like those provi-
slons, subsection (cX3XB) is important to
help effectuate the related statutory license
provision.

This subparagraph authorizes musijcal
work copyright owners, record companies,
digital transmission services, and any other
persons entitled to obtain a compulsory li-
cense collectively to negotiate and agree
upon the terms and statutory royalty rates
under subsection 115(cX3) ‘‘notwithstanding
any provision of the antitrust laws.' This
exemption from the antitrust laws extends
to negotiations and agreements on terms and
rates of royalty payments, the proportionate
division of royalties among copyright own-
ers, the designation of comrmon agents to ne-
gotiate, agree tOo, pay, or receive royalty
payments, and the year during which the
royalty rates prescribed under subpara-
graphs (B) through (F) and chapter 8 of title
17 are to next be determined.

The latter authorization allows the af-
fected parties to agree when rates and terms
should next be determined. If they do not do
so voluntarily, then subparagraph (F) pre-
scribes that the rates and terms will be re-
considered at flve-year intervals. Given the
rapid pace at which digital transmission
technology is developing, and changes in the
marketplace, the Committee recognizes that
the statutory rate for digital phonorecord
deliveries might need to be considered in dif-
ferent years, and that the interested parties
are in the best position to determine how
frequently and when this should be done.

Section 115(c)(3/(C)

This subparagraph requires the Librarian
of Congress to cause notice to be published of
voluntary negotiation proceedings to deter-
mine reasonable terms and statutory royalty
rates for the making of digital phonorecord
deliveries under a compulsory license. The
subparagraph also contains other provisions
concerning such proceedings.

The Librarian {s to publish notice of com-
mencement of the first such voluntary nego-
tiation proceeding in the Federal Register
between June 30, 1996 and December 31. 1996.
The Committee expects that the Librarian
will publish this notice relatively early in
the prescribed period. However, the exact
date of the notice is of limited importance
because subparagraph (B) authorizes negotia-
tions that can begin or end at any time, as
determined by the parties. The purpose of
the notice is simply to allow persons with a
substantial interest who might not be rep-
resented by the parties engaged in negotia-
tions to be aware that negotiations may be
taking place that could lead to an industry-
wide agreement concerning mechanical roy-
alty rates. .

The purpose of the first voluntary negotia-
tion proceeding shall be to determine reason-
able terms and statutory royalty rates for
the making of digital phonorecord deliveries
under a compulsory license during the period
beginning January 1, 1988 and ending when
successor rates and terms are established, ei-
ther by negotiation or, if necessary, arbitra-
tion. :

The subparagraph states that if any digital
phonorecord delivery statutory mechanical
royalty rates and terms are determined as a
result of a voluntary negotiation proceeding.
then such rates and terms shall distinguish
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between: (1) rates and terms for digital pho-
norecord deliveries where the reproduction
or distribution of a phonorecord is ‘‘inciden-
tal’” to the transmission which constitutes
the digital phonorecord delivery, and (2)
rates and terms for digital phonorecord de-
liveries in general. The Committee recog-
nizes that there are likely to be different
types of digital transmission systems that
could result in the making of a digital pho-
norecord delivery. In the case of some of
these transmission systems, delivering a
phonorecord t0 & transmission recipient
could be incidental to the purpose of a trans-
mission. For example, if a transmission sys-
tem was designed to allow transmission re-
cipients to hear sound recordings substan-
tially at the time of transmission, but the
sound recording was transmitted to a high
speed burst of data and stored in a computer
memory for prompt playback (such storage
being technically the making of a phono-
record), and the transmission recipient could
not retain the phonorecord for playback on
subsequent occasions (or for any other pur-
pose), delivering the phnnorecord to the
transmission recipient would be incidental
to the transmission. If such a system allowed
transmission recipients o retain
phonorecords for playback on subsequent oc-
casions, but transmission recipients did not
do so. delivering the phonorecords to the
transmission recipients could be incidental
to the transmissions. On and after January 1,
1998. statutory mechanical royalty rates
shall distinguish between ‘‘incidental" digi-
tal phonorecord deliveries that take into ac-
count the different purpose and effect of
these transmissions and digital phonorecord
deliveries in general.

The voluntary negotiation proceeding may
result in license agreements voluntarily ne-
gotiated among individual musical work
copyright owners and individual entities
that make or authorize digital phonorecord
deliveries. It is the Committee's intention
that negotiations leading to any such agree-
ments be covered by section 11cX3XB) and
that any such agreements have the effect set
forth in section 11(cX3XE).

Beyond such individual license agree-
ments, however, the Committee anticipates
that the voluntary negotiation proceeding
will lead to an industry-wide agreement con-
cerning mechanical royalty terms and rates
and the year when terms and rates next will
be determined.

The parties are expected to negotiate, or if
necessary arbitrate, ‘‘terms" as well as
rates. By ‘‘terms.,” the Committee means
such details as how payments are to be
made., when. and other accounting matters.
While these details are for the most part al-
ready prescribed in section 115, and related
details are to be established by the Librarian
under section 118(cX3XD), the bill allows for
additional such terms to be set by the par-
ties or by CARPs in the event that the fore-
going provisions or regulations are not read-
ily applicable to the new digital trans-
mission environment.

If an agreement as to rates and terms is
reached and there is no controversy as to
these matters, it would make no sense to
subject the interested parties to the needless
expense of an arbitration proceeding con-
ducted under section 115(cX3XD). Thus, it is
the Committee's intention that in such a
case, as under the Copyright Office's current
regulations concerning rate adjustment pro-
ceedings. the Librartan of Congress should
notify the public of the proposed agreement
in a notice-and-comment proceeding and, if
Do opposing comment is received from a
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party with a substantial interest and an in-
tent to participate in an arbitration proceed-
ing. the Librarian of Congress should adopt
the rates embodied in the agreement, and
any agreed-to year when the mechanical roy-
alty rates for digital phonorecord deliveries
next will be determined, without convening
an arbitration panel. Bee 37 C.F.R. §251.63
(b); see also 50 Fed. Reg. 63,038 (1964).

As provided in section 115(cX3XF). the pro-
oedures for negotiation and, if necessary, ar-
bitration set forth in this subparagraph and
in section 115(cX3XD) are to be repeated
every flve years unless it is voluntarily de-
termined by the parties pursuant to this sub-
paragraph and subparagraph (B) that rates
and terms should next be determined in a
different year. The Committee recognizes
that it may be unusual to allow the inter-
ested parties to negotiate and agree to a
year when the statutory mechanical royalty
rates for digital phonorecord deliveries next
will be determined. However, the Committee
was concerned that rapidly changing tech-
nology might justify redetermining the
terms and royalty rates applicable to digital
phozsrecord deliveries made under a compul-
sory license on a different schedule than
once every five years. Thus, the Committee
chose to give the interested parties flexibil-
ity in this area.

The Committee wishes to make clear that
nothing in section 115(cX3) is intended to af-
fect the schedule prescribed in section
803(aX3) for determining the mechanical roy-
alty rate for the making and distribution of
physical phonorecords. Proceedings to estab-
1ish mechanical royalty rates for the making
and distribution of physical phonorecords
are expected to be conducted in 1997 and
every ten years thereafter, and are not subd-
ject to contrary agreement.

Section 115(c)(3(D)

If a voluntary negotiation proceeding as
described in section 115(cX3XC) does not lead
to the determination of the terms and statu-
tory royalty rates applicable to digital pho-
norecord deliveries made under a compulsory
license, those terms and rates are to be de-
termined by arbitration under this subpara-
graph. The Committee notes that the sub-
paragraph specifically refers to chapter 8 of
title 17, which concerns copyright royalty
arbitration in general. Accordingly. arbitra-
tion under this subparagraph should be con-
ducted under the same type of procedures
that apply in other copyright royalty arbi-
trations. Thus. for example, an arbitration
proceeding is to commence only upon the fil-
ing of a petition in accordance with existing
section 803(a)1).

Like terms and rates determined under
section 115(cX3XC), terms and rates deter-
mined under this subparagraph are to distin-
guish between digital phonorecord deliveries
where the reproduction or distribution of a
pbonorecord is incidental to the trans-
mission which constitutes the digital phono-
record delivery. and digital phonorecord de-
liveries in general.

In determining terms and rates under this
subparagraph, a copyright arbitration roy-
alty panel is to consider the objectives set
forth in section 801(bX1), and the arbitraters
may consider terms and rates under volun-
tarily negotiated license agreements. How-
ever, the statutory mechanical royaity pay-
able for digital phonorecord deliveries made
on or before December 31, 1997 shall be given
no precedential effect in determining the
statutory mechanical royalty payable for
digital phonorecord deliveries made on or
after January 1, 1998. The Committee specifi-
cally chooses to remain neutral on the ques-
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tion whether the mechanical royalty rates
for any category of digital phonorecord de.
livery made on or after January 1, 18g
should be the same as, lower than. or higher
than the mechanical royalty rate for the
making and distribution of physica)
phonorecords.

The subparsgraph specifically authorises
the Librarian of Congress to establish re.
Quirements by which copyright owners may
receive reasonable notice of the use of their
works under this section, and under which
records of such use shall be kept and made
available by persons making digital phono-
record deliveries.

Section 115(c)(3)(E)

This subparagraph provides that in gen-
eral, the provisions of voluntarily negotiated
agreements for the licensing of nondramatic
musical works shall be given effect in lieu of
any statutory rates and terms determined by
the Librarian of Congress. For example, the
Committee understands that individual
record companies and music publishers have
negotiated license agreements for specific al-
bums prescribing a royalty rate less than the
statutory mechanical royalty rate. The Com-
mittee does not intend to prevent negotia-
tion of voluntary license agreements, for ei-
ther physical phonorecords or digital phono-
record deliveries. prescribing royalties at
less than the statutory rates, except in the
situation described below.

There is a situation in which the provi-
sions of voluntarily negotiated license agree-
ments should not be given effect in lieu of
any mechanical royalty rates determined by
the Librarian of Congress. For some time,
mausic publishers have expressed concerns
about so-called ‘‘controlled composition”
clauses in recording contracts. Generslly
speaking, controlled composition clauses are
provisions whereby a recording artist who i8
the author of a nondramatic musical work
agrees to reduce the mechanical royalty rate
payable when & record company makes and
distributes phonorecords which include re-
cordings of such artist's compositions. Sub-
ject to the exceptions set forth in subpara-
grapb (E)ii), the second sentence of subpars-
graph (EX{) is intended to make these con-
trolled composition clauses inapplicable to
digital phonorecord deliveries.

Specifically, unless the requirements of
one or both of the exceptions of subpars-
graph (E)(ii) are satisfied. the royalty rates
determined through negotiation or arbitrs-
tion pursuant to subparagraph (C) or (D) are
to be given effect in lieu of any contrary
rates specified in a contract pursuant W
which a recording artist wbo is the autbor of
a nondramatic musical work grants a me-
chanical license in that work to a record
company or commits anotber person (such 85
the artists music publisher) to grant such &
mechanical license in that work.

Subparagraph (EX1i) specifies two types of
contracts where the negotiated royalty rates
set forth in the contracts are to be given el
fect notwithstanding the second sentence Of
subparagraph (EXi). The first of these is &
“grandfather clause' giving effect to con-
tracts and rates agreed to in a contract with
a recording artist on or before June 22. 1995
except to the extent they are modified after
that date for the purpose of reducing the
royalty prescribed therein to less than tbe
statutory rates or to add new compositions
at less than the statutory rates. Thus. if 8
recording contract entered into on or befor
June 22, 1995 was modified after that date @
cover a larger number of musical works. the
royalty rates specified in the contract W°“1e
apply to the number of works within th
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scope of the contract as of June 22, 1996, and
the statutory rates would apply to the num-
per of works added thereafter. The Commit-
tee also0 notes that recording artist contracts
entered {nto on or befors June 22. 1995 and
pot modified thereafter, or modified there-
to extend the date by which an artist
must complete a recording, are examples of
contracts to be given effect notwithstanding
the second sentence of subparagraph (EX1).

The second of the exceptions provided in
subparagraph (EXii) is intended to allow a
recording artist-author who chooses to act
a8 his or her own music publisher to agree to
accept mechanical royalties at less than the
statutory rates. provided that the contract
containing such lower rates is entered into
after the sound recording has been fixed in a
tangible medium of expression substantially
in a form intended for commercial release.

It should be emphasized that subparagraph
(E) applies only to the making of digital pho-
porecord deliveries and not to the making
and distribution of physical phonorecords.
Nothing in the bill is intended to interfere
with the application of controlled composi-
tion clauses to the making and distribution
of physical phonorecords or to digital phono-
record deliveries where the agreements are
pot covered by the terms of subsection
(cXIXE).

Section 115(c)(3)(F)

This subparagraph provides that the proce-
dures specified in subparagraphs (C) and (D)
for negotiation or arbitration of mechanical
compulsory licenss rates and terms for digi-
tal phonorecord deliveries are to be repeated
ever five years, unless different years for re-
‘peating such proceedings are determined in
accordance with subparagraphs (B) or (C).
Nothing in section 115(cX3) is intended to af-
fect the schedule prescribed for determining
the mechanical royalty rate for the making
and distribution of physical phonorecords.
Proceedings to establish mechanical royalty
rates for the making and distribution of
physical phonorecords are to be conducted in
1997 and every ten years thereafter, and are
not subject to contrary agreement.

The reference in subparagraph (F) to the
procedures specified in subparagraphs (C)
and (D) {s to the publication of notice, initi-
ation of voluntary negotiations, and conven-
ing of CARPs if necessary. The reference Is
not to the dates within the year as described
in subparagraph (C). Indeed, the Committee
encourages the Librarian to pubiish a notice
of initiation of voluntary negotiation pro-
ceedings as early in the year as practicable,
o allow the maximum amount of time for
voluntary negotiations. or if necessary arbi-
tration.

Section 115(cX3)NG)

This subparagraph imposes as a condition
of compulsory licensing the obligation that
digital phonorecord deliveries be accom-
panied by certain specified types of informa-
tion. if that information has been encoded in
the sound recording being transmitted under
the sound recording copyright owner's au-
thority. This provision does not obligate the
copyright owner of the sound recording to
encode copyright mansgement information
in the work. In addition, it is not intended to
require a transmitting entity to generats or
encode such information in its transmission
if the information is not encoded in the
sound recording. Moreover, the transmitting
entity is not required to tranamit informa-
tion that may be encoded in the sound re-
cording other than the information specified
{n this subparagraph and ‘‘related informa-
ton" (0.e., information that is specifically
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related to the identification of the works
being performed and upon which payments
are to be made by the transmitting eatity
under this bill). The subparagraph also
malkes clear that nothing in this section af-
fects the provisions of section 1002(e).

Section 115(c)(3)(H)

This subparagraph confirms that musical
work copyright owners and sound recording
copyright owners both have the same rights
to be protected againat infringement with re-
spect to digital phonorecord deliveries as
they have with respect to distributions of
physical phonorecords of their respective
works. Thus, subject to the limitations con-
tained in existing law, a digital phonorecord
delivery infringes the rights of the sound re-
cording copyright owner unless authorized
by the sound recording copyright owner (or
his or her agent), and a digital phonorecord
delivery infringes the rights of the musical
work copyright owner unless covered by a
compulsory license or authorized by the mu-
sical work copyright owner (or his or her
agent). The subparagraph makes clear that
any cause of action under this subparagraph
is in addition to other remedies available
under title 17.

Section 115(c}3NI)

This subparagraph clarifies the cir-
cumstances under which a sound recording
copyright owner may be held liable for digi-
tal phonorecord deliveries by third parties.
The changes to section 115 made by S. 237 are
intended to allow record companies to li-
cense not only their own rights, but also, if
they choose to do so, the rights of writers
and music publishers to authorize digital
phonorecord deliveries. If a record company
grants a digital transmission service a li-
censs under both the record company’'s
rights in a sound recording and the musical
work copyright owner's rights, the record
company may be liabie. to an extent deter-
mined in accordance with applicable law, for
the applicable mechanical royalty for every
digital phonorecord delivery made under the
record company's authority. However, if a
record company grants a license under its
rights in a sound recording only. and does
not grant a mechanical license under the
copyright in the musical work embodied in
the sound recording, it is the transmisaion
service’s responsibility to obtain a license
under the musical work copyright, and the
record company cannot be held liable for in-
fringement of the copyright in the musical
work by the record company's licensee.

Section 115(cX3INJ)

This subparagraph makes clear that noth-
ing in section 1008 shall be construed to pre-
vent the exercise of the rights and remedies
allowed by paragraphs (3) and (6) and chapter
S in the event of a digital phonorecord deliv-
ery. However, no action alleging infringe-
ment of copyright may be brought under
title 17 against a manufacturer, importer or
distributor of a digital audio recording de-
vice, a digital audio recording medium, an
analog recording device, or an analog record-
ing medium, or against a consumer, based on
the actions described in section 1008.

Section 115(c)(3INK)

This subsection makes clear that section
115. as amended by the bill, is not intended
to annul or 1imit any existing or future right
or remedy of a sound recording copyright
owner or musical work copyright owner, ex-
cept to the extent that a musical work copy-
right owner’s exclusive rights are limited by
compulsory licensing under the conditions
specified by section 115 as amended.
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Section 115(c)(INL)

This subparagraph makes clear that the
changes made to section 115 by the bill with
regard to liability for digital phonorecord
deliveries do not apply to transmissions or
retransmissions that are exempt under sec-
tion 114(dX1). At the same time, the exemp-
tions set forth in section 114(dX1) are not in-
tended either to enlarge or to diminish in
any way the rights of copyright owners
under axisting law with respect to such
transmissions or retransmissions.

Section 115(d)

This subsection defilnes the term ‘‘digital
phonorecord delivery.”” A "‘digital phono-
record delivery' s each individual delivery
of a phonorecord by digital transmission of a
sound recording which results in a specifl-
cally identifiable reproduction by or for any
transmission recipient of a phonorecord of
that sound recording. The Committee notes
that the phrase ‘‘specifically identifiable re-
production,” as used in the definition. should
be understood to mean a reproduction spe-
cifically identifiable to the transmission
service. Of course, a transmission recipient
making a reproduction from a transmission
{s able to identify that reproduction. but the
mere fact that a transmission recipient can
make and identify a reproduction should not
in itself cause a transmission to be consid-
ered a digital phonorecord delivery.

The final sentence of this definition pro-
vides that a digital phonorecord delivery
does not result from a real-time, noninter-

active subscription transmission of a sound’

recording where no reproduction of the

sound recording or the musical work em-:

bodied therein is made from the inception of
the transmission through to its receipt by
the transmission recipient in order to make
the sound recording audible. For example, a
tranamission by a noninteractive subscrip-
tion transmission service that transmits in

real time a continuous program of music se-:
lections chosen by the transmitting entity. .

for which a consumer pays a flat monthly
fee. would not be a ‘‘digital phonorecord de-
livery’ 30 long as there was no reproduction
at any point in the transmission in order to
make the sound recording audible. Moreover.
such a transmission would not be a ‘‘digital
phonorecord delivery even If subscribers,
through actions taken on their own part,
may record all or part of the programming
from that service. The final sentence of the
definition of “‘digital phonorecord delivery"'
is not intended to change current law with
respect to rights under section 106, or the
limitations on those rights under sections
107-113, sections 116-120, and the unamended
portions of sections 114 and 115.

Section 5—Conforming Amendments.—This
section makes certain technical amendments
to other sections of title 17.

Among other things, it adds to section 101
a deflnition of ‘‘digital transmission.” which
{s any transmission in whole or in part in a
digital or other non-analog format. Although
the Committee is not presently aware of any
non-analog formats that are not digital, the
Committee wants to make clear that all non-
analog formats now known or later devel-
oped are covered by the bill. For purposes of
section 115. a transmission of a motion pic-
ture or other audjovisual work does not
come within the definition of ‘‘digital trans-
mission.”

Section 6—Effective Date.—This section
provides that new sections 114(e) and 114N of
title 17, which concern negotiation of 1i-
censes under the new performance right,
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take effect immediately upon the date of en-
actment. The effective date of other provi-
sions of the Act is three months after the
date of enactment.

Mrs. FEINSTEIN. Mr. President, I
rise today in support of 8. 227, the Digi-
tal Performance Right in Sound Re-
cordings Act of 1985. I am pleased to be
a cosponsor of this legislation intro-
duced by Senator HATCH, the distin-
guished chairman of the Judiciary
Committee. This bill will allow the
United States to finally join more than
60 nations in enacting this same copy-
right protection for sound recordings.

The bill before us, today, essentially
closes a glaring loophole in the Copy-
right Act which had denjed protection
to recording artists and record compa-
nies ever since the copyright was first
extended to sound recordings in 1972.
This legislation would create a right to
public performance in digital trans-
missions and give copyright owners the
ability to negotiate the use of their
works in new technologies.

Every other copyrighted work—mo-
tion pictures, books, plays, computer
software and musical compositions—al-
ready has this protection. It is time to
bring the law up to date for sound re-
cordings.

Senator HATCH and I first introduced
a version of this bill in the 103d Con-
gress. Since that time, we have heard
from literally hundreds of interested
parties from all affected sides. We have
had input from broadcasters, cable
companies, consumers, songwriters,
music publishers, artists, record com-
panies, and more. Many of those af-
fected by the legislation have had sug-
gestions on how to make it better and
more responsive to the marketplace.

I would like to commend Senator
HATCH and his staff and thank them for
working 8o hard with us to assure that
all of the legitimate concerns with the
original legislation were 80 thought-
fully addressed. Senators BIDEN,
LEAHY, and THURMOND and their staffs
deserve credit as well.

Every copyright expert who testified
before the Judiciary Committee, in-
cluding those from the nonpartisan
U.S. Copyright Office, agreed that this
legislation needs to be enacted.

The Digital Performance Right in
Sound Recordings Act helps move our
copyrighted industries closer to the In-
formation Superhighway. A road where
consumers will have access to new
music and exciting artists delivered to
the consumer in technology advanced
ways beyond what we might have
imagined when we first heard the
Victrola, or even stereo sound. As
these new technologies develop and as
we enter this digital and computer age,
the protection of America’s intellec-
tual property has taken on a tremen-
dous urgency.

The inequities of the current law are
best illustrated by a real-world exam-
ple: when a digital music service, paid
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for with a subscription fee and avail-
able via a consumer's cable TV box,
play a piece of recorded music from a
compact disc, such as “White Christ-
mas’’ performed by Bing Crosby, the
songwriter and music publisher, in this
case Irving Berlin, have rights and re-
ceive payment for the performance of
that work. Yet while Irving Berlin is
compensated, Bing Crosby, the record-
ing artist who brought the song to life,
and the record company which invested
the moneys to record and distribute
the album would receive nothing.

We have chosen to be forward think-
ing with this legislation, to enable
Congress to close a loophole which
threatens to grow immensely in the
near future. With new digital tech-
nology, a transmission service, simply
by acquiring a single copy of a compact
disc, can deliver CD-quality sound elec-
tronically to millions of homes and
cars, without any payment to the cre-
ators of that recorded music.

The hundreds of thousands of con-
sumers who love new music could make
perfect copies of the onme CD. Poten-
tially millions of perfect copies of this
CD can be made electronically. Why
would anyone go to a record store in
the future if they were able to receive
music this way? Why shculd the digital
transmission businesses be making
money by selling music when they are
not paying the creators who have pro-
duced that music?

If this should occur without copy-
right protection, investment in re-
corded music will decline, as perform-
ers and record companies produce re-
cordings which are widely distributed
without compensation to them. This
would result in the decline of what
presently constitutes one of America's
most important, productive and com-
petitive industries.

America's copyright industries con-
tributed a staggering 3.7 percent to the
Nation's gross domestic product in
1993. That’s a contribution of $238.6 bil-
lion, Mr. President. Between 1977 and
1993, the number of workers employed
by those industries doubled to 3 mil-
lion, 2.55 percent of our work force.
Over the last 5 years, employment in
this sector has grown at four times the
rate of jobs in other sectors.

And, perhaps most significant of all
in this context, these industries to-
gether achieved foreign sales of $45.8
billion in 1993. Amazingly, that was the
second biggest single contribution to
America's balance of trade in 1993
among all industries, second only to
autos and their parts.

My home State of California has been
a particular beneficiary of this growth.
It is an important home to the music
industry, the industry whose copyright
protection we are specifically address-
ing today. California’s music commu-
nity is home to over 100,000 jobs, in-
cluding recording, manufacturing, dis-
tribution and retail.
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These are the jobs of the future, ang
I am pleased that this legislation wi]]
assure the continued viability of these
important businesses and creative en.
deavors.

More than 60 nations, including §
members of the European Community,
provide their rightsholders with a per-
formance right. $150 million 18 col-
lected worldwide for the public per-
formance of sound reco. .

The United States is the world's lead-
ing exporter of recorded music, with
American artists accounting for 35 per-
cent of all music 80ld worldwide. How-
ever, because the United States does
not reciprocate in providing this per-
formance right, the U.S. Patent and
Trademark Office reports that U.S.
performers and record companies are
denied access to these substantial roy-
alties. Rectifying this disparity will
obviously benefit this very important
export sector of our economy.

Moreover, I'm told that the lack of a
performance right has been a major ob-
stacle to the efforts of our trade nego-
tiators to achieve higher levels of in-
tellectual property protection in gen-
eral. The Senate today can help elimi-
nate this obstacle.

This legislation would provide eq-
uity, Mr. President. Equity for the dig-
ital transmitters who would be assured
that new music was available for their
services. Equity for consumers who
would be assured that new and varied
music continues to get recorded and
produced. Equity for the creators and
producers of music who invest their
talent, effort and dollars in sound re-
cordings.

In eum, a8 I detailed in my RECORD
statement of January 13 when we in-
troduced this bill, and at the hearing
on this bill in March, passing this leg-
islation {s the right thing to do as &
matter of copyright policy, it's the fair
thing to do, and it is clearly in the best
economic interests of the Nation. I
urge its adoption.

Thank you, Mr. President. I yield the
floor.

Mr. HELMS. Mr. President, it is re-
grettable that S. 227 fails to address
the present concerns of countless small
businesses in North Carolina, including
many restaurants, that offer back-
ground music for the enjoyment of
their customers.

Many restauranteurs, retailers, apd
radio broadcasters resent the contip-
ued heavy-handed practices by music-
licensing organizations in imposing ub-
reasonable copyright fees. I hope thesé
concerns may be addressed soon in fu-
ture legislation.

Mr. President, this is the problem: A
restaurant has a radio or television sét
playing, and a representative of one of
the music royalty organizations shows
up threatening court action unless the
restauranteur pays an exorbitant li-
censing fee, simply for having a radio
or television set on.
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This double-dipping is both arrogant
4 unfair—the royalty organizations
::5‘“ on collecting fees from both
casters and the small businesses
t receive the public broadcasta.

Not only do these organizations dou-
ple-dip. they also seek to intimidate
businesses into paying fees for

jistening to radio or TV stations.

Small businesses are entitled to fair

l,ﬂ,wcuon against arbitrary pricing,

riminatory emforcement, and abu-
sive collection practices by music-1i-
censing organizations.

This is a problem that should be ad-
soon, and, Mr. President, I ask
ous consent that a relevant ar-

ticle be printed {n the RECORD at the
conclusion of my remarks—it being a
Nation's Restaurant News article by
Ron Ruggless entitled, ‘‘Operators to
Lawmakers: Now You're Playing Our
song; Legislators Tackle Industry's
Music-Licensing Gripe; Restauran-

urs.
r'a'l‘hex‘e being no objection, the article
was ordered to be printed in the
RECORD, a8 follows:
{From Nation's Restaurant News, Feb. 27,
1996]

OPERATORS TO LAWMAKERS: NOW YOU'RE
PLAYING OUR SONG: LEGISLATORS TACKLE
INDUSTRY'S MUSIC-LICENSING GRIPE. REs-
TAURATEURS

(By Ron Ruggless)

WASHINGTON.—At the urging of res-
taurateurs and other small-business owners,
federal and state lawmakers are pumping up
the volume on the way music-licensing
agents do business and the f{ees they charge.

In Congress Rep. Jim Sensenbrenner, R-
wis.. has introduced a bill to amend federal
copyright law and exempt restaurateurs
from paying licensing fees f{or background
music from radios and televisions, for which
they are now liable.

And in 10 states, from New Hampshire to
Hawaii, Legislatures are considering propos-
als that would regulate the way the music-li-
censing agents conduct themselves in col-
lecting royalties.

“Restaurant owners all over the country
have been infuriated by the bullying tactics
of the huge music-licensing agents,”” said
Herman Cain, president of the National Res-
taurant Association. ‘Their outrage is pal-
pable.”

For years restaurateurs have been alarmed
by what they consider random pricing and
abusive collections and threats by the per-
forming rights societies, such as Broadcast
Music Inc., or BMI. the American Society of
Composers, Authors and Publishers, or
ASCAP; and the Society for European Song-
writers and Composers, or SESAC. .

I can't tell you the number of times amall-
business owners in my district have com-
plained about the tactics used by these per-
forming rightas societies to collect fees for
music played on radios or TVs,” Sensen-
brenner explained. ‘'l believe artists should
be compensated for their works. but I don't
believe these societies should be able to in-
timidats a restaurant owner into paying fees
for the incidental use of a broadcast over
which he is she has no control.”

More than 150 restaurateurs were sched-
uled to fly in to Washington on Feb. 23 to
lobby the 104th Congress on Sensenbrenner's
Faimess in Musical Licensing Act of 1966
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(H.R. 789). Similar legialation was introduced_
in last year's Congress but was not acted
upon bdefore it adjourned.

The Sensenbrenner bill, which had 21 co-
sponsors by mid-February. also would estab-
lish an arbitration system to resolve rate
disputes. Under current federal copyright
law, only the federal court of the Southern
District of New York is allowed to handle
such disputes, which makes it expensive for
business people elsewhere in the nation. The
National Restaurant Association has long
claimed that ASCAP, BMI, and SESAC rely
on the threat of costly court battles to force
restaurateurs to comply with their fees.

Meanwhile, restaurateurs were working at
the local level in 10 states to regulate the
way the music-copyright agents conduct
their collections of royalties.

Most states were patterning their legisia-
tion after New Jersey's Collection Practices
Reform Act. which has passed the state's
General Assembly and is now under consider-
ation by the Senate.

The New Jersey proposal would require
music-licensing agents to provide list of
songs they represent, provide comparisons of
fees charged within a 25-mile radius of a
business, force them to identify themselves
upon entering a business establishment and
set up a third-party arbitration group to me-
diate contract disputes.

States with similar bills wending their way
through the legislatures include Colorado,
Hawait. Maryland, Missouri, New Hampshire,
Oklahoma. Texas, Virginia, and Wyoming.

In Texas the proposed legislation includes
the New Jersey provisions as well as a com-
ponent that would require agents to be li-
censed by the stats, according to Glen
Garey, general counsel for the Texas Res-
taurant Association. *‘I don't think we'll be
too easy to push over.” Garey said, referring
to lobbying by the performing-rights soci-
eties. ‘I don't buy into the argument that
any of this i{s unconstitutional or conflicts
with federal law.”

Colorado’s proposed legislation in mid-Feb-
ruary had garnered the sponsorship of 20 of
85 House members and 10 of 35 senators, ac-
cording to Pete Meersman, executive direc-
tor of the Colorado Restaurant Association.

It doesn't deal with whether or not opera-
tors owe royalties to copyright owners. or
whether those royalties are fair,”” Meersman
said. What it does deal with is how royalties
are collected in Colorado. It sets a standard
of professional conduct for agents of these
Performing-rights societies.”

The legislation would require music-licens-
ing agents to identify themselves upon en-
tering establishments for the purposes of in-
vestigating the use of copyrighted music.

“A lot of times,” Meersman explained,
‘‘they will coms in unannounced. We've had
members find them in their coat rooms,
where their music equipment is kept. We've
had them question employees who don’t real-
1y know anything about the equipment, type
of music or whether it’'s CDs, tapes or radio.

‘‘We'd like them to identify themselves so
someone who knows what they are talking
about can get them the information they
need.”

Another provision would require the soci-
eties to provide lists of copyrighted songs
they represent. ‘‘The reason we want to have
lists available is that, say, you're an opera-
tor, and you don't want t0 pay royalties or a
blanket licensing fee to all these groups,’” he
said. ““You want to know what is copyrighted
or covered under your agreement. In other
words, you want t0 know what you are pay-
{ng for."
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One other provision {n the bill would re-
quire the performing-rights socteties to let
operators know what other similar establish-
ments are paying in the same area. which
was defined as a 25-mile radius. 'That way.
you might be able to determine whether you
are being asked tO pay fees that are unrea-
sonable compared to similar establish-
ments,”” Meersman said.

A pumber of Colorado restaurant operators
have been threatened if they didn't sign a
music agreement, he said. “We think our
members ought to be treated in a more pro-
fessional manner. They doa't like to be
threatened, intimidated. It's a standard of
professional conduct.”

Meeraman said the Colorado legislation
has drawn opposition from lobbyists from
the music-copyright companies, who, he
said, ‘‘are pulling out all the stops to try to
squash this legislation wherever it comes
ap.”

One argument is that music-copyright leg-
islation should be handled at the federal
level, but Meersman disagrees: ‘‘Issues deal-
ing with whether or not someone has to pay
a fee, those are not things we can deal with
at the state level. But how these people treat
business owners in the state and how they go
about collecting the fees i3 a state issue.”

Katy McGregor. a legislative representa-
tive with the NRA in Washington. welcomes
the state initiatives. If they can get some re-
forms at the state level, it certainly makes
dealing with these music-licensing groups a
little more agreeable until we can get some
changes in copyright law at the federal
level,’ she said. *‘What they are doing in the
states is crucial.”

Mr. LEAHY. Mr. President, the mat-
ter of a performance right for sound re-
cordings is an issue that has been in
dispute for over 20 years. I believe that
Congress will finally enact a law estab-
lishing that right.

I believe that musicians, singers and
featured performers on recordings
ought to be compensated like other
creative artists for the public perform-
ances of works that they create and
that we all enjoy. I want companies
that export American music not to be
disadvantaged internationally by the
lack of U.S. recognition of such a per-
formance right. Most of all, I have
wanted to be sure that the new law is
fair to all parties—to performers, musi-
cians, songwriters, music publishers,
performing rights societies. emerging
companies expanding new technologies,
and, in particular, consumers and the
public.

I am glad to have been able to play a
role in redesigning the bill to meet
these objectives. The substitute seeks
to preserve existing rights, to encour-
age the development of new tech-
nologies, and to promote competition
as the best protection for consumers. I
was pleased to join as a cosponsor of
the substitute and to urge support for
S. 227 as amended when the Judiciary
Committee considered the bill on June
29,

Working with Senator THURMOND,
the Chairman of the Antitrust Sub-
committee, and with the help of the
Antitrust Division of the Department
of Justice, we have been able to
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strengthen the bill in significant re-
gard.

At our March hearing on B. 227, 1
raised antitrust concerns about certain
provisions in the bill. In particular, 1
was concerned about subsections (h)
and (e), which were proposed to be
added to section 114 of the Copyright
Act. The language of both subsections
has been revised and strengthened to
protect against anticompetitive activ-
ity.

As originally drafted, the bill might
have created a virtually unlimited
antitrust exemption for major record
companies t0 combine to set prices for
licensing music. While I want to work
to find ways to keep transaction costs
as low as possible for clearing rights in
order to make music in the future
more accessible to the public at lower
prices, I do not support such an exemp-
tion to our antitrust laws.

On June 20, I received a letter from
the Department of Justice responding
to a letter I had sent following our
hearing. The Department noted that
subsection (e) of the original bill could
be read to provide statutory authority
to record companies to form a licens-
ing cartel. In light of the concentration
of the record industry in which 6 major
companies account for 80 to 85 percent
of the U.S. market, this could, in the
words of the Justice Department
‘‘cause great mischief by allowing the
formation of a cartel immune from
antitrust scrutiny.” I know that is not
what the original sponsors of this legis-
lation intended.

I was pleased to work with Senator
THURMOND and others to resolve these
problems. The Department provided
technical assistance to us as we worked
out another approach that authorizes
only a clearinghouse to cut down
transaction costs without authorizing
price fixing by combinations of compa-
nies. This is an approach with which
we are all more comfortable. In this re-
gard, we received a follow-up letter
from the Department of Justice on
these provisions.

I commend the industry groups that
took seriously our suggestion that
they talk through their differences and
see whether they could recommend a
consensus solution to Congress. The co-
operation and good faith contributed
greatly to the process. My experience
has been that in these areas of copy-
right law, legislation moves best and
most easily by consensus. I think that
is what we have strived to attain and
what we have achieved.

I ask unanimous consent to have
printed in the RECORD copies of the
June 20 and July 21 letters from the
Department of Justice on this measure.

There being no objection, the letters
were ordered to be printed in the
RECORD, as follows:
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U.8. DEPARTMENT OF JUBTICE.
OPFICE OF LEGISLATIVE AFPAIRS,
Washington, DC, June 20, 1995.

Hon. PATRICK LEAHY,

Ranking Member, Subcommittee on Antitrust,
Business Rights and Competition, Commit-
tee on the Judiciary, U.S. Senate, Washing-
ton, DC.

DEAR SENATOR LEAHY: Thank you for your
March 13, 1985, letter to Assistant Attorney
General Anne Bingaman asking for views on
8. 227, the “Digital Performance Right in
Sound Recordings Act of 18686.° The Adminis-
tration supports the establishment of a per-
formance right in digital recordings. How-
ever, based on our review of 8. 227, we be-
lieve: (1) that proposed subeection (e) may
insdvertently authorize cartel activity in
the licensing of performance rights, and (2)
that proposed subsection (h) does not fully
address the potential competition issues as-
sociated with licensing to affiliated entities.
Minor modifications to S. 227 would remedy
these deficiencies without undermining the
bill's underlying goals.

Performance rights in sound recordings,
common in Europe and other regions, are not
currently granted by the 1976 Copyright Act
or any otber federal statute. Thus, under
current law, producers of sound recordings
are not entitled to license or receive royal-
ties for the public performance and broad-
cast of their recordings in the U.S. for exam-
ple, digital subscription transmission serv-
ices! currently may buy a compact disc on
the retail market and simply play the music
from it on their channels without obtaining
the permission of or compensating the art-
ists or record companies that produced the

recording.

Senate Bill 227 would amend the Copyright
Act to create a performance right in digital
tranamissions. Under the bill, right holders
would have the authority to receive royality
fees fromn, and in some cases, negotiate the
terms of, the performance of their sound re-
cordings by digital delivery services such as
pay-per-listen and subscription transmission
services.

Generally. we believe that S. 227 would ad-
vance competition by allowing producers of
sound recordings control over certain trans-
missions of their recordings by some digital
transmission services, this potentially allow-
ing them to limit the threat of uncompen-
sated home copying by subscribers to those
services. Nevertheless, given the con-
centrated nature of the affected industries,
the danger exists that this remedial legisla-
tion could be subverted to monopolistic
aims.

1. Licensing Cartel.—We are concerned
that proposed subsection (e). by allowing li-
cense negotiations by a common agent,
would authorize formation of a cartel by per-
formance rights holders. Our understanding
is that a *“‘performance right’’ would, at least
with respect to the major record companies
and their affiliates (the ‘“‘majors™)? be held
by the record company. either by virtue of
its producer status or by contract with the
artist.?

As part of its ongoing inquiry into licens-
ing practices in U.S. and in foreign com-
merce, the Department is currently inves-
tigating whether certain record companies
have unlawfully colluded on license fees by,
inter alia, forming *'performance rights soci-
eties” in Europe and elsewhere that operate
as the exclusive negotiating agency for all of
the record companies. Unlike licensing soci-
eties that act as nonexclusive agents for

Footnotas at end of article.
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owners and composers of copyrighted com.
positions, the foreign performance rights so
cieties are the exclusive assignees of per.
formance rights and arguably are highly cop.
centrated. Exploiting the combined marke;
power associated with the pooling of inte].
lectual property rights, these exclusive )j.
censing societies typically charge a percent.
age-of-revenue fee in return for a blanket )j.
cense. The European Commission has issyed
& Statement of Objections against these
practices as they relate to music video lj.
censes, and the Division is likewise seeking
to determine whether the activities of these
foreign rights societies have an adverse im-
pact on U.S. exports of music video and digi-
tal radio programming. See United States v.
Time Warner Inc., et at., No. Misc. 94-338 HHG
(filed Nov. 3, 1994) (Petition to enforce civil
investigative demands).

Arguably, S. 227 would statutorily author-
ize performance right holders, and record
companies in particular, to form the same
kind of anticompetitive performance rights
society here in the United States. According
to proposed subsection (e):

**Any copyright owners of sound recordings
and any entities performing sound record-
ings affected by this section may negotiate
and agree upon the terms and rates of roy-
alty payments for the performance of such
sound recordings and the proportionate divi-
sion of fees paid among copyright owners,
and may designate common agents to negotiate,
agree to, pay. or receive such royalty pay-
ments.”

(Emphasis added). This subsection could
cause great mischief by allowing the forms-
tion of a cartel immune from antitrust scru-
tiny. Although the arbitration royalty panel
created by the statute would set some limit
on fees charged for compulsory licenses, this
provision would authorize collective negotis-
tions by right holders for unregulated vol-
untary licenses as well. Moreover, even in
the compulsory license context, a small pro-
grammer would almost certainly pay hefty
premium {n order to avoid the costs of &
challenge before the royalty panel against s
cartel whose costs and legal fees are spresd
over a multi-billion dollar industry. Ulti-
mately, U.S. consumers would pay this pre-
mium.

We therefore strongly recommend that
proposed subsection (e) be deleted. To do 80
would in no way affect the salutary goals of
the bill. Artists could transfer rights to theé
record companies. Record companies could
unilaterally hire agents. They could evel
form a performance right society so long as
it conformed to the antitrust laws. Whal
they could not do is form a federally autbor-
ized carte]l to set higher-than-competitive
prices.

2. Licensing to Affiliates.—Proposed sub-
section (b) provides that. where a right bold-
er licenses a sound recording to a digital pro-
grammer it directly or indirectly controls.
the right holder must license to similarly
situated programmers on similar terms and
conditions. As written, this provision is uf’
likely to be an effective deterrent to di%
crimination in favor of affiliates and may
have the unintended effect of mandatiné
higher-than-competitive license fees. f

In the first place, the trigger language ©
the bill is too narrow. As far as we know. B0
individual right holder. including the record
companies, has a large enough individus!
stake in a digital programmer to have pot’
tive ‘‘control”. Together, however, u“r:ll
majors potentially may exercise substant!
collective influence. Tak'sg the cable audif
services industry as an example, Sony. W
ner. and EMI each hold a 33% interest I°
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Cable Radio Company (SWE). which in
surn polds a 35% interest—enough for nega-
v e control over any major decision—in Dig-
F:,; Cable Radio Associates L.P. (DCR). Pre-

ably. these partners could favor their
collectively controlled programmer at the
nss of Digital Music Express (DMX). the
y other digital radio programmer. S. 227

osl d not prevent discrimination of this

'olll

‘yg:éond. it i3 by no means clear that pro-

ers such as DMX would be protected

py subsection (h) even if it were triggered.

As written. the subsection mandates “‘simi-

1ar terms’ a8 those provided to the affiliated

er. This raises the possibility that

right holder(s) could set a high price to the

affiliated programmer and then claim a stat-

utory requirement to apply the artificially
pigh rate to the non-affiliated programmer.

Third, to be an effective deterrent to dis-
crimination. subsection (hX2). allowing the
right hoider to set different terms and condi-
tions for essentially any reason. should be
tightened.

We suggest, therefore. the following modi-
fications to proposed subsection (h) (changes
in italics):

-where a copyright owner of sound record-
ings. indvidually or collectively with other
copyright owners of sound recordings, owns a
controlling interest in. or otherwise pos-

the power directly or indirectly to
control or block important management deci-
dons of. an entity engaging in digital trans-
missions covered by section 106(6) and l11-
censes to such entity the right to publicly
perform a sound recording by means of digi-
wal transmission, the copyright owner shall
make the licensed sound recording available
under section 106(8) on terms and conditions no
less favoradle to all similarly-situated enti-
tes offering similar types of digital trans-
mission services, except that the copyright
owner may—

“(1) impose reasonable requirements for
creditworthiness; and

(2) make reasonable adjustments to the
prices, terms, and conditions to take into ac-
count the types of services offered, the dura-
tion of the license. the geographic region,
the numbers of subscribers served. and any
other relevant factors.”

We believe this modified language would ad-
dress the concerns set forth above by (1) ex-
panding the coverage of the subsection to in-
clude situations where right bolders collec-
tively control a programmer or have a stake
in a programmer that does not rise to the
level of positive control; (2) restricting the
ability of a right holder to discriminate
based on pretextual dissimilarities among af-
filiated and non-affiliated programmers; (3)
preserving the ability of rights holders to
take substantial differences among program-
mers into account: and (4) ensuring that a
programmer is not bound by statute to ac-
cept an artificially high license fee.

Thank you for the opportunity to com-
ment on S. 227. In our view. the bill would be
measurably improved if Congress were to
sdopt the suggested modifications or take
other steps to address the concerns we have
raised. Please do not hesitate to contact me
At any time for further elaboration of the
views expressed.

The Office of Management and Budget has
Wvised that there is no objection from the
standpoint of the Administration's program
o the submission of this report to the Con-
{ress.

Stincerely,
KENT MARKUS,
Acting Assistant Attorney General.
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FOOTNOTES

1 Digital subscription transmission services cur-
rently provide approxrimately 80 CD-quality chan-
neis of audio programming to cable and satellitas tsl-
evision subscribers.

3Six major record companies and their affiliates
(the “majors’’) collectively account for approxi-
mately eighty to eighty-five percent of the U.S. and
worldwide markets f{or prerecorded records. taps,
and compact discs.

3When a recording artist signs with a major record
label. he or she typically tranafers all copyrights.
including any performance right. to the record com-
pany in perpetuity throughout the world.

U.S. DEPARTMENT OF JUSTICS,
OFFICE OF LEGISLATIVE AFFAIRS,
Washington, DC, July 21, 1995.
Hon. PATRICK LEAHY,
U.S. Senate,
Washington, DC.

DEAR SENATOR LEAHY: This letter responds
to your June 29, 1996, letter to Anne K.
Bingaman in which you, joined by Senators
Thurmand, Kyl and Brown, asked for the De-
partment of Justice's views on whether the
most recent changes made to S. 227 ade-
quately address the antitrust concerns raised
in the Department's June 20, 1995, letter to
you on this subject.

S. 227 would amend the Copyright Act to
create a performance right in digital trans-
missions. Under the bill, right holders would
have the authority to receive royalty fees
from, and, in some cases, negotiate the
terms of the performance of their sound re-
cordings by digital delivery services such as
pay-per-listen and subscriptions trans-
mission services.

The Administration supports the establish-
ment of a performance right for sound re-
cordings. Generally, we believe that S. 227
would advance competition by allowing pro-
ducers of sound recordings control over cer-
tain transmissions of their recordings by
some digital services, thus potentially allow-
ing them to limit the threat of uncompen-
sated home copying by subscribers of those
services.

As set forth more fully i{n our earlier let-
ter. the original language of S. 227 could
have been read to statutorily authorize ac-
tivities that might otherwise violate the
antitrust laws. Specifically, proposed sub-
section (e) arguably would have authorized
rights holders—typically record companies—
to designate ‘‘common agents'’ without ap-
propriate safeguards to ensure against cartel
behavior. Similarly, proposed subsection (h)
could have been read to require an unaffili-
ated pi er to pay the same artifi-
cially high license as paid by an affiliated

programer.

As we read the Chairman’'s Final Mark
Substitute Draft of S. 227, the revised bill
can no longer be read to exempt activity
that would otherwise clearly violate the
antitrust laws.

With respect to proposed subsection (e),
**Authority for Negotiations,” we were con-
cerned that the original language of the bill
would have the unintended effect of making
cartel conduct immune from antitrust scru-
tiny. In the revised bill, the role of the com-
mon agent has been substantially curtailed.
thus addressing our concern. Specifically, in
the context of ‘‘voluntary negotiations’ for
a statutory license, the common agent is
now ‘‘non-exclusive'—meaning that a pro-
grammer may not be required to negotiate
through the common agent. In addition, any
impasse on license fees, terms and conditions
can be resolved by the rate panel, if nec-
essary. Where a statutory license has not
been created (e.g.. for interactive trans-
missions or transmissions that exceed the
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performance complement), the common
agent's role is limited to a ‘‘clearing house"
function. In other words, under those cir-
cumstances a common agent may not be the
instrument of collective negotiation of rates
and material terms. These changes address
our primary concerns with the original lan-
guage of subsection (e).}

With respect to proposed subsection (h),
“Licensing to Afflliates." our primary con-
cerns were whether the language of the bill:
(1) adequately defined situations in which
right holders might individually or collec-
tively control an affiliate, and (2) would have
permitted right holders to impose artifi-
cially high license fees on non-affiliates.
With the addition of a defilnition of an “‘af-
filiated entity’ in (jX (1) and the replacement
of ‘‘similar terms and conditions’ in sub-
section (h) with '‘no less favorable terms and
conditions.’’ we believe that control of affili-
ates is adequately defined and that our com-
petitive concern that the bill would create a
likelihood of competitive disadvantage for
non-affiliates has been addressed.

We believe that 8. 227, as modified, ade-
quately addresses the competition concerns
of the Department of Justice.

The Office of Management and Budget ad-
vises that there is no objection to the sub-
mission of this report from the standpoint of
the Administration’s program.

Sincerely,
ANDREW FoO18,
Assistant Attorney General.

Mr. GORTON. Mr. President, I ask '
unanimous consent that the committee”
amendment, as amended, be agreed to;
that the bill be deemed read a third
time and passed, as amended; that the
motion to reconsider be laid upon the -
table; and that any statements relating
to the bill be placed at the appropriate
place in the RECORD. .

The PRESIDING OFFICER. Without -
objection, it is so ordered.

So the bill (S. 227), as amended, was
deemed read the third time and passed,
as follows:

sS. 21

Be it enacted by the Senate and House of Rep- ~
resentatives of the United States of America in
Congress assembled, v
SBCTION 1. SHORT TITLE.

This Act may be cited as the “Digital Per-
formance Right in Sound Recordings Act of
1996°°.

SEC. & EXCLUSIVE RIGHTS IN COPYRIGHTED
WORES,

Section 108 of title 17, United States Code,
is amended—

(1) in paragraph (4) by striking ‘‘and’’ after
the semicolon;

(2) in paragraph (5) by striking the period
and inserting ‘‘; and’’; and

(3) by adding at the end the following:

*'(8) in the case of sound recordings, to per-
form the copyrighted work publicly by
means of a digital audio transmission.™.

SEC. 3. SCOPE OF EXCLUSIVE RIGHTS IN SOUND
RECORDINGS.

Section 114 of title 17, United States Code.
is amended—

1 Proposed subsection (eX1) contains the clause
*(njotwithstanding any provision of the antitrust
laws * * ** We would prefer such language be de-
leted. although we understand that Congress has
used that language in other parts of the Copyright
Act dealing with statutory liconses. Even with that
language, we nots that the substance of proposed
subsection (eX1) does not appear to authorize coa-
duct facially at odds with the antitrust laws.
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(1) in subsection (s) by striking ‘‘and (3)"
and inserting *‘(3) and (6)";

(2) in subsection (b) in the first santence by
striking ‘‘phonorecords, or of copies of mo-
tion pictures and other sudiovisual works,"”
and inserting ‘‘phonorecords or copies’;

(3) by striking subsection (d) and inserting:

*(d) LIMITATIONS ON EXCLUSIVE RIGHT.—
Notwithstanding the provisions of section
106(6)—

(1) EXEMPT TRANSMISSIONS AND
RETRANSMISSIONS.—The performance of &
sound recording publicly by means of a digi-
tal audio transmission, other than as a part
of an interactive service, is not an infringe-
ment of section 106(6) if the performance is
part of—

“(AXi) a nponsubscription tranamission
other than a retranamission;

*(1f) an initial ponsubscription retrans-
mission made for direct reception by mem-
bers of the public of a prior or simultaneous
incidental trdnsmission that is not made for
direct reception by members of the public; or

*(1i1) a nonsubscription broadcast trans-
mission;

‘(B) a retransmission of a nonsubscription
broadcast transmission: Provided, That, in
the case of a retransmission of a radio sta-
tion’s broadcast transmission—

‘(i) the radio station’'s broadcast trans-
mission is not willfully or repeatedly re-
transmitted more than a radius of 150 miles
from the site of the radio broadcast trans-
mitter, however—

*(I) the 150 mile limitation under this
clause shall not apply when a nonsubscrip-
tion broadcast transmission by a radio sta-
tion licensed by the Federal Communica-
tions Commission is retransmitted on a non-
subscription basis by a terrestrial broadcast
station, terrestrial translator, or terrestrial
repeater licensed by the Federal Commu-
nications Commission; and

*(II) in the case of a subscription retrans-
mission of a nonsubscription broadcast re-
transmission covered by subclause (I), the
150 mile radius shall be measured from the
transmitter site of such broadcast re-
transmitter:;

**(ii) the retransmission is of radio station
broadcast transmissions that are—

*(I) obtained by the retransmitter over the
air;

*(II) not electronically processed by the re-
transmitter to deliver separate and discrete
signals: and

*(IID retransmitted only within the local
communities served by the retransmitter;

**(iii) the radio station's broadcast trans-
mission was being retransmitted to cable
systems (as defined in section 11Kf)) by a
satellite carrier on January 1, 1985, and that
retransmission was being retransmitted by
cable systems as a separate and discrete sig-
nal. and the satellite carrier obtains the
radio station’'s broadcast tranamission in an
analog format: Provided, That the broadcast
transmission being retransmitted may em-
body the programming of no more than one
radio station: or

*(iv) the radio station's broadcast trans-
mission is made by a noncornmercial edu-
cational broadcast station funded on or afver
January 1, 1985, under section 3%6(k) of the
Communications Act of 1834 (47 U.S.C.
396(k)), consists solely of noncommercial
educational and cultural radio programs, and
the retransmission, whether or not simulta-
neous, is a nonsubscription terrestrial broad-
cast retransmission; or

*(C) a transmission that comes within any
of the following categories:

*(1) a prior or simultaneous transmission
incidental to an exempt transmission, such
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as a feed received by and then retransmitted
by an exempt transmitter: Provided, That
such incidental transmissions do not include
any subscription transmission directly for
reception by members of the public;

*(11) & transmission within s business es-
tablishment, confined to its premises or the
immediately surrounding vicinity;

*(411) a retransmission by any retransmit-
ter, including a multichannel video program-
ming distributor as defined in section 602(12)
of the Communications Act of 1934 (47 U.8.C.
§22(12)), of a transmission by a transmitter
licensed to publicly perform the sound re-
cording as a part of that transmission, if the
retransmission is simultaneous with the li-
censed transmission and authorised by the
transmitter; or

*(1v) & transmission to a business estab-
liahment for use in the ordinary course of its
business: Provided, That the business recipi-
ent does not retransmit the transmiasion
outside of ita premises or the immediately
surrounding vicinity, and that the trans-
mission does not exceed the sound recording
performance complement. Nothing in this
clause shall limit the scope of the exemption
in clause (i1).

*(2) SUBSCRIPTION TRANSMISSIONS.—In the
case of a subscription transmission not ex-
empt under subsection (dX1), the perform-
ance of a sound recording publicly by means
of & digital audio transmission shall be sub-
ject to statutory licensing, in accordance
with subsection (f) of this section, if—

‘(A) the transmission is not part of an
interactive service;

*(B) the transmission does not exceed the
sound recording performance complement;

*(C) the transmitting entity does not
cause to be published by means of an ad-
vance program schedule or prior announce-
ment the titles of the specific sound record-
ings or phonorecords embodying such sound
recordings to be transmitted;

‘(D) except in the case of transmiasion to
a business establishment, the transmitting
entity does not automatically and inten-
tionally cause any device receiving the
tranamission to switch from one program
channel to another; and

*(E) except as provided in section 1002(e) of
this title, the transmission of the sound re-
cording is accompanied by the information
encoded in that sound recording, if any. by
or under the authority of the copyright
owner of that sound recording, that identi-
fies the title of the sound recording, the fea-
tured recording artist who performs on the
sound recording, and related information, in-
cluding information concerning the underly-
ing musical work and its writer.

**(3) LICENSES FOR TRANSMISSIONS BY INTER-
ACTIVE SBERVICES.—

*(A) No interactive service shall be grant-
ed an exclusive license under section 106(6)
for the perforrmance of a sound recording
publicly by means of digital audio trans-
mission for a period in excess of 12 months,
except that with respect to an exclusive li-
cense granted to an interactive service by a
licensor that holds the copyright to 1,000 or
fewer sound recordings, the period of such li-
cense shall not exceed 24 months: Provided,
however, That the grantee of such exclusive
license shall be ineligible to receive another
exclusive license for the performance of that
sound recording for a period of 13 months
from the expiration of the prior exclusive li-
cense.

*(B) The limitation set forth in subpara-
graph (A) of this paragraph shall not apply
if—

**(1) the licensor has granted and there re-
main in effect licenses under section 106(6)
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for the public perforrnance of sound recgy
ings by means of digital audio

by at least 5 different interactive
Provided, however, That each such lowy,
must be for a minimum of 10 percent of g,
copyrighted sound recordings owned by y,
licensor that have been licensed tO finty.
active services, but in no event leas than y
sound recordings; or

**(11) the exclusive license is granted to pe.
form publicly up to 45 seconds of a sound
cording and the sole purpose of the perform.
ance is to promote the distribution or pe.
formance of that sound recording.

*(C) Notwithstanding the grant of an .
clusive or nonexclusive license of the righ
of public performance under section 10&§)
an interactive service may not publicly per.
form a sound recording uniess a license hy
been granted for the public performance of
any copyrighted musical work contained ip
the sound recording: Provided, That such |-
cense to publicly perform the copyrighta
musical work may be granted either by,
performing rights society representing the
oopyright owner or by the copyright owner

‘(D) The performance of a sound recording
by means of a retransmission of a digital
audio transmission is not an infringement of
section 106(6) if—

**() the retransmission is of a transmissioe
by an interactive service licensed to publicly
perform the sound recording to a particular
member of the public as part of that trans
mission; and

*({1) the retransmission is simultaneous
with the licensed transmission. authorised
by the transmitter. and limited to that par
ticular member of the public intended by the
interactive service to be the recipient of the
transmission.

*(E) For the purposes of this paragrapb—

*(1) a ‘licensor’ shall include the licensing
entity and any other entity under any mat¢-
rial degree of common ownership, manage
ment, or control that owns copyrights i
sound recordings; and

(i) a ‘performing rights society’ is ap &
sociation or corporation that licenses tbe
public performance of nondramatic musical
works on behaif of the copyright owner, suck
as the American Society of Composers, Al
thors and Publishers, Broadcast Music, Inc-
and SESAC, Inc.

**(4) RIGHTS NOT OTHERWISE LIMITED.—

“(A) Except as expressly provided in WbiS
section, this section does not limit or impsir
the exclusive right to perform a sound I
cording publicly by means of & digital audi
transrnission under section 106(6).

(B) Nothing in this section annuls or 1m
its in any way—

(1) the exclusive right to publicly perfor™
» musical work. including by means of 8 €&
ital audic transmission. under section 106(4*

**(11) the exclusive rights in a sound record:
ing or the musical work embodied thereil
under sections 106(1), 106(2) and 106(3); or

*(iii) any other rights under any otber
clause of section 106, or remedies availsbl®
under this title. as such rights or remedies
exist either before or after the date of 608"
ment of the Digital Performance Right
Sound Recordings Act of 1995. L ope

*“(C) Any limitations in this sectiop 0D ‘-‘l’
exclusive right under section 106(6) ‘991’;
only to the exclusive right under 89‘3‘“:‘s
106(6) and not to any otber exclusive ﬂlhon
under section 106. Nothing in this sect of
shall be construed to annul, limit. th‘”me
otherwise affect in any way the ability of w0
owner of a copyright {n a sound reco! 06(1)
exercise the rights under sections 100 -
106(2) and 106(3), or to obtain the rem
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ysilable under this title pursuant to such

:ignﬂ- as such rights and remedies exist ei-

(ner before or after the date of enactment of

e pigital Performance Right in Sound Re-
Act of 1995."’; and

4 by adding after subsection (d) the fol-

jowing:

++(g) AUTHORITY FOR NEGOTIATIONS.—

(1) Notwithstanding any provision of the
sptitrust laws, in negotiating statutory -
censes in accordance with subsection (f), any

gright owners of sound recordings and

entities performing sound recordings af-
fected by this section may negotiate and
sgre¢ upon the royalty rates and license
rerms and conditions for the performance of
such sound recordings and the proportionate
giviston of fees paid among copyright own-
ors, and MAY designate common agents on a
nonexclu.sive basts to negotiate, agree to,

, or receive payments.

«(3) For licenses granted under section
106(6). other than statutory licenses, such as
for performances by interactive services or

rformances that exceed the sound record-

performance complement—

~(A) copyTight owners of sound recordings
affscted by this section may designate com-
mon agents to act on their behalf to grant li-
censes and receive and remit royalty pay-
ments: Provided, That each copyright owner
shall establish the royaity rates and mate-
ral license terms and conditions unilater-
ally, that is, not in agreement, combination,
or concert with other copyright owners of
sound recordings; and

+(B) entities performing sound recordings
affected Dy this section may designate com-
mon agents to act on their behalf to obtain
licenses and collect and pay royalty fees:
provided, That each entity performing sound
recordings shall determine the royalty rates
and material license terms and conditions
unilsterslly. that is. not in agreement. com-
sination, or concert with other entities per-
forming sound recordings.

“(f) LICENSES FOR NONEXEMPT SUBSCRIP-
710N TRANSMISSIONS.—

(1) No later than 30 days after the enact-
ment of the Digital Performance Right in
Sound Recordings Act of 1995, the Librarian
of Congress shall cause notice to be pub-
lished in the Federal Register of the initi-
ation of voluntary negotiation proceedings
for the purpose of determining reasonable
terms and rates of royalty payments for the
activities specified by subsection (dX2) of
this section during the period beginning on
the effective date of such Act and ending on
December 31, 2000. Such terms and rates
thall distinguish among the different types
of digital audio transmission services then in
operation. Any copyright owners of sound re-
cordings or any entities performing sound re-
cordings affected by this section may submit
to the Librarian of Congress licenses cover-
ing such activities with respect to such
sound recordings. The parties to each nego-
tiation proceeding shall bear their own costs.

() In the absence of licenss agreements
tegotiated under paragraph (1), during the
80-day period commencing 6 months after
publication of the notice specified in para-
graph (1), and upon the flling of a petition in
sccordance with section 803(aX1). the Librar-
lan of Congress shall, pursuant to chapter 8,
convene a copyright arbitration royalty
banel to determine and publish in the Fed-
eral Register a schedule of rates and terms
¥hich, subject to parsgraph (3), shall be

on all copyright owners of sound re-
cordings and entities performing sound re-

e . In addition to the objectives set

orid in section 801(bX1). in establishing such
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rates and terms. the copyright arbitration
royalty panel may consider the rates and
terms for comparable types of digital audio
transmission services and comparable cir-
cumstances under voluntary license agree-
ments negotiated as provided in paragraph
(1). The Librarian of Congress shall also es-
tablish requirements by which copyright
owners may receive reasonable notice of the
use of their sound recordings under this sec-
tion, and under which records of such use
shall be kept and made available by entities
performing sound recordings.

*(3) License agreements voluntarily nego-
tiated at any time between one or more
copyright owners of sound recordings and
one or more entities performing sound re-
cordings shall be given effect in lieu of any
determination by a copyright arbitration
royalty panel or decision by the Librarian of
Congress.
*‘(4XA) Publication of a notice of the {niti-
ation of voluntary negotiation proceedings
as specified in paragraph (1) shall be re-
peated, in accordance with regulations that
the Lidbrarian of Congress shall prescribe—

(1) no later than 30 days after a petition is
flled by any copyright owners of sound re-
cordings or any entities performing sound re-
cordings affected by this section indicating
that a new type of digital audio tranamission
service on which sound recordings are per-
formed {8 or {3 about to become operational;
and

*(i1) in the first week of January, 2000 and
at 5-year intervals thereafter.

*(BXi) The procedures specified in para-
graph (2) shall be repeated. in accordance
with regulations that the Librarian of Con-
gress shall prescribe, upon the flling of a pe-
tition in accordance with section 803(aX1)
during a 60-day period commencing—

*(I) six months after publication of a no-
tice of the initiation of voluntary negotia-
tion proceedings under paragraph (1) pursu-
ant to a petition under paragraph (4XAX{); or

*(II) on July 1, 2000 and at S-year intervals
thereafter.

**(11) The procedures specified in paragraph
(2) shall be concluded in accordance with sec-
tion 803.

*(5XA) Any person who wishes to perform
a sound recording publicly by means of a
nonexempt subscription transmission under
this subsection may do so without infringing
the exclusive right of the copyright owner of
the sound recording—

*(1) by complying with such notice require-
ments as the Librarian of Congress shall pre-
scribe by regulation and by paying royalty
fees tn accordance with this subsection; or

(1) if such royalty fees have not been set,
by agreeing to pay such royalty fees as shall
be determined in accordance with this sub-
section.

*(B) Any royalty payments in arrears shall
be made on or before the twentieth day of
the month next succeeding the month in
which the royalty fees are set.

‘(g) PROCEEDS FROM LICENSING OF SUB-
SCRIPTION TRANSMISSIONS.—

(1) Except in the case of a subscription
transmission licensed in accordance with
subsection () of this section—

*(A) & featured recording artist who per-
forms on a sound recording that has been li-
censed for a subscription transmission shall
be entitled to receive payments from the
copyright owner of the sound recording in
accordance with the terms of the artist's
contract; and

‘(B) a nonfeatured recording artist who
performs on a sound recording that has been
licensed for a subecription transmission shall
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be entitled to receive payments f{rom the
copyright owner of the sound recording in
accordance with the terms of the nonfea-
tured recording artist's applicable contract
or other applicable agreement.

*(2) The copyright owner of the exclusive
right under section 106(6) of this title to pub-
licly perform a sound recording by means of
a digital audio tranamission shall allocate to
recording artists in the following manner its
receipts from the statutory licensing of sub-
scription transmission performances of the
sound recording in accordance with sub-
section (f) of this section:

*'(A) 2% percent of the receipts shall be de-
posited in an escrow account managed by an
independent administrator jointly appointed
by copyright owners of sound recordings and
the American Federation of Musicians (or
any successor entity) to be distributed to
nonfeatured musicians (whether or not mem-
bers of the American Federation of Musi-
cians) who have performed on sound record-

**(B) 2% percent of the receipts shall be de-
posited in an escrow account managed by an
{ndependent administrator jointly appointed
by copyright owners of sound recordings and
the American Federation of Television and
Radio Artists (or any successor entity) to be
distributed to nonfeatured vocalists (wheth-
er or not members of the American Federa-
tion of Television and Radio Artists) who
have performed on sound recordings.

*/(C) 45 percent of the receipts shall be allo-
cated, on a per sound recording basis, to the
recording artist or artists featured on such
sound recording (or the persons conveying
rights in the artists’ performance in the
sound recordings).

**(h) LICENSING TO AFFILIATES.—

*(1) If the copyright owner of a sound re-
cording licenses an affiliated entity the right
to publicly perform a sound recording by
means of a digital audio transmission under
section 106(8), the copyright owner shall
make the licensed sound recording available
under section 106(6) on no less favorable
terms and conditions to all bona fide entities
that offer similar services, except that, if
there are material differences in the scope of
the requested license with respect to the
type of service, the particular sound record-
ings licensed, the frequency of use, the num-
ber of subscribers served, or the duration,
then the copyright owner may establish dif-
ferent terms and conditions for such other
services.

**(2) The limitation set forth in paragraph
(1) of this subsection shall not apply in the
case where the copyright owmer of a sound
recording licenses—

‘‘(A) an interactive service; or

*‘(B) an entity to perform publicly up to 45
seconds of the sound recording and the sole
purpose of the performance is to promote the
distribution or performance of that sound re-

cording.

*(1) No EFFECT ON ROYALTIES FOR UNDER-
LYING WORKS.—License fees payable for the
public performance of sound recordings
under section 106(8) shall not be taken into
account in any administrative. judicial, or
other governmental proceeding to set or ad-
just the royalties payable to copyright own-
ers of musical works for the public perform-
ance of their works. It is the intent of Con-
gress that royalties payable to copyright
owners of musical works for the public per-
formance of their works shall not be dimin-
ished in any respect as a result of the rights
granted by section 106(6).

‘'(J) DEFINITIONS.—AsS used in this section.
the following terms have the f{ollowing
meanings:
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(1) An ‘affiliated entity’ is an entity en-
gaging in digital sudio transmissions cov-
ered by section 106(6), other than an inter-
active service, in which the licensor has any
direct or indirect partnership or any owner-
ship {nterest amounting to 5 percent or more
of the outstanding voting or non-voting
stock.

*(2) A ‘broadcast’ transmisajon is a trans-
mission made by a terrestrial broadcast sta-
tion licensed as such by the Federal Commu-
nications Commission.

*(3) A ‘digital audio transmission’ is a digi-
tal transmission as defined in section 101,
that embodies the transmission of a sound
recording. This term does not include the
transmission of any audiovisual work.

*(4) An ‘interactive service' is one that en-
ables a member of the public to receive, on
request, a transmission of a particular sound
recording chosen by or on behalf of the recip-
jent. The ability of individuals to request
that particular sound recordings be per-
formed for reception by the public at large
does not make a service interactive. If an en-
tity offers both interactive and non-inter-
active services (either concurrently or at dif-
ferent times), the non-interactive component
shall not be treated as part of an interactive
service.

*(5) A ‘nonsubscription’ transmission is
any transmission that is not a subscription
transmission.

*(6) A ‘retransmission’ is a further trans-
mission of an initial transmission, and in-
cludes any further retransmission of the
same transmission. Except as provided in
this section, a transmission qualifies as a
‘retransmission’ only if it is simultaneous
with the initial transmission. Nothing in
this definition shall be construed to exempt
a transmission that fails to satisfy a sepa-
rate element required to qualify for an ex-
emption under section 114(dX1).

*(7) The ‘sound recording performance
complement' is the transmission during any
3-hour period, on a particular channel used
by a transmitting entity, of no more than—

*(A) 3 different selections of sound record-
ings from any one phonorecord lawfully dis-
tributed for public performance or sale in the
United States. if no more than 2 such selec-
tions are transmitted consecutively: or

*(B) 4 different selections of sound record-
ings

(i) by the same featured recording artist;
or

“(ii) from any set or compilation of
phonorecords lawfully distributed together
as a unit for public performance or sale in
the United States,

if no more than three such selections are
transmitted consecutively: Provided, That
the transmission of selections in excess of
the numerical limits provided for in clauses
(A) and (B) from multiple phonorecords shall
nonetheless qualify as a sound recording per-
formance complement if the programming of
the multiple phonorecords was not willfully
intended to avoid the numerical limitations
prescribed in such clauses.

*(8) A ‘subscription’ transmission is a
transmission that is controlled and limited
to particular recipients, and for which con-
sideration is required to be paid or otherwise
given by or on behalf of the recipient to re-
ceive the transmission or a package of trans-
missions including the transmission.

*(9) A ‘transmission’ includes both an ini-
tial transmission and a retransmission.”.
SEC. 4. MECHANICAL ROYALTIES IN DIGITAL

PHONORECORD DELIVERIES.

Section 115 of title 17, United States Code,

is amended—
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(1) in subsection (aX1)—

(A) in the first sentence by striking out
“any other person” and inserting in lleu
thereof ‘‘any other person, including those
who make phonorecords or digital phono-
record deliveries,'; and

(B) in the second sentence by inserting be-
fore the period ‘‘, including by means of &
digital phonorecord delivery’’;

(2) in subsection (¢X2) in the second sen-
tence by inserting ‘‘and other than as pro-
vided in paragraph (3),” afver “For this pur-

(3) by redesignating paragraphs (3), (4), and
(5) of subsection (c) as paragraphs (4), (5), and
(6), respectively, and by inserting after para-
graph (2) the following new paragraph:

*(3XA) A compulsory license under this
section includes the right of the compulsory
licensee to distribute or authorize the dis-
tribution of a phonorecord of & nondramatic
musical work by means of a digital trans-
mission which constitutes a digital phono-
record delivery, regardless of whether the
digital transmission is also & public perform-
ance of the sound recording under section
106(6) of this title or of any nondramatic mu-
sical work embodied therein under section
1068(4) of this title. For every digital phono-
record delivery by or under the authority of
the comnpulsory licensee—

(1) on or before December 31, 1997, the roy-
alty payable by the compulsory licensee
shall be the royalty prescribed under para-
graph (2) and chapter 8 of this title; and

*(i1) on or after January 1, 1998, the roy-
alty payable by the compulsory licensee
shall be the royalty prescribed under sub-
paragraphs (B) through (F) and chapter 8 of
this title.

‘(B) Notwithstanding any provision of the
antitrust laws, any copyright owners of non-
dramatic musical works and any persons en-
titled to obtain a compulsory license under
subsection (a)}1) may negotiate and agree
upon the terms and rates of royalty pay-
ments under this paragraph and the propor-
tionate division of fees paid among copyright
owners, and may designate common agents
to negotiate, agree to, pay or receive such
royalty payments. Such authority to0 nego-
tiate the terms and rates of royalty pay-
ments includes, but is not limited to. the au-
thority to negotiate the year during which
the royalty rates prescribed under subpara-
graphs (B) through (F) and chapter 8 of this
title shall next be determined.

*(C) During the period of June 30, 1996.
through December 31, 1996, the Librarian of
Congress shall cause notice to be published
in the Federal Register of the initiation of
voluntary negotiation proceedings for the
purpose of determining reasonable terms and
rates of royalty payments for the activities
specified by subparagraph (A) during the pe-
riod beginning January 1. 1998, and ending on
the effective date of any new terms and rates
established pursuant to subparagraph (C).
(D) or (F). or such other date (regarding digi-
tal phonorecord deliveries) as the parties
may agree. Such terms and rates shall dis-
tinguish between (i) digital phonorecord de-
ljveries where the reproduction or distribu-
tion of a phonorecord is incidental to the
transmission which constitutes the digital
phonorecord delivery, and (ii) digital phono-
record deliveries in general. Any copyright

owners of nondramatic musical works and .

any persons entitled to obtain a compulsory
license under subsection (a)X1) may submit
to the Librarian of Congress licenses cover-
tng such activities. The parties to each nego-
tiation proceeding shall bear their own costs.

‘(D) In the absence of license agreements
pegotiated under subparagraphs (B) and (C).
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upon the filing of & petition in accordance
with section 803(aX1), the Librarian of Con-
gress shall, pursuant to chapter 8, convene a
copyright arbitration royalty panel to deter-
mine and publish in the Federal! Register a
schedule of rates and terms which, subject to
subparagraph (E), shall be binding on all
copyright owners of nondramatic musical
works and persons entitled to obtain a com-
pulsory license under subsection (aX1) dur-
ing the period beginning January 1. 1998, and
ending on the effective date of any new
terms and rates established pursuant to sub-
paragraph (C), (D) or (F), or such other date
(regarding digital phonorecord deliveries) as
may be determined pursuant to subpara-
grapbs (B) and (C). Such terms and rates
shall distinguish between (i) digital phono-
record deliveries where the reproduction or
distribution of a phonorecord is incidental to
the transmission which constitutes the digi-
tal phonorecord delivery, and (ii) digital pho-
norecord deliveries in general. In addition to
the objectives set forth in section 801(bX1),
in establishing such rates and terms. the
copyright arbitration royalty panel may
consider rates and terms under voluntary li-
cense agreements negotiated as provided in
subparagraphs (B) and (C). The royalty rates
payable for a compulsory license for a digital
phonorecord delivery under this section shall
be established de novo and no precedential
effect shall be given to the amount of the
royalty payable by a compulsory licensee for
digital phonorecord deliveries on or before
December 31, 1997. The Librarian of Congress
shall also establish requirements by whick
copyright owners may receive reasonable no-
tice of the use of their works under this sec-
tion, and under which records of such use
shall be kept and made available by persons
making digital phonorecord deliveries.

*(EX1) License agreements voluntarily ne-
gotiated at any time between one or more
copyright owners of nondramatic musical
works and one or more persons entitled to
obtain a compulsory license under sub-
section (a)1) shall be given effect in lieu of
any determination by the Librarian of Con-
gress. Subject to clause (ii), the royalty
rates determined pursuant to subparagrspd
(C). (D) or (F) shall be given effect in lieu of
any contrary royalty rates specified in 8
contract pursuant to which a recording art-
ist who 1s the author of a nondramatic musk
cal work grants a license under that person’s
exclusive rights in the musical work under
sections 106(1) and (3) or commits anotbeér
person to grant a license in that musical
work under sections 106(1) and (3), to & pef
son desiring to fix in a tangible medium 0
expression a sound recording embodying b
musical work.

“(i1) The second sentence of clause (1) sbs!
not apply to—

‘(I) a contract entered- into on or befort
June 22, 1995, and not modified thereafer {0
the purpose of reducing the royalty rates 4¢
termined pursuant to subparagraph (C) o
or (F) or of increasing the number of mus}
works within the scope of the contract
ered by the reduced rates, except if a ¢0%
tract entered into on or before June 22, &
is modified thereafter for the purpose of i
creasing the number of musical works with"
the scope of the contract. any contrary o7
alty rates specified in the contract shsil %
given effect in lieu of royalty rites dew’r
mined pursuant to subparagraph (C), (D) °n
(F) for the number of musical works "‘;’6.
the scope of the contract as of June 2. 1%
and

‘() a contract entered into after tbe
that the sound recording is fixed in &
gible medium of expression substantislly

ate
180"
in
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for commercial release, if at
s form m:gzd::nt.mct is entered into, the re-
the UM = ¢ retains the right to grant li-
co! to the musical work under sections
censes d 106(3)-

(1) w'rne procedures specified in subpara-

“(F) () and (D) shall be repeated and con-
K““’:: {n accordance with regulations that
ciud m‘bmﬂm of Congress shall prescribe, in
"neh fth calendar year after 1997, except to
eschl tent that different years for the re-
mor,ins -and concluding of such proceedings

g be determined in accordance with sub-
D ragraphs (B) and (©).

+(G) Except as provided in section 1002(e)

¢ this title, a digital phonorecord delivery
o o under this paragraph shall be ac-
ucm ed by the information encoded in
ge sound recording, if any. by or under the
suthority of the copyright owmer of that
sound recording, that identifies the title of
the sound recording, the featured recording
artist who performs on the sound recording,
and related information, including informa-
tion concerning the underlying musical work

d its writer.

w(HX1) A digital phonorecord delivery of a
sound recording is actionabile as an act of in-

ement under section 501, and is fully
subject to the remedies provided by sections
503 through 506 and section 509, unless—

«(I) the digital phonorecord delivery has
peen authorized by the copyright owner of
the sound recording; and

«(II) the owner of the copyright in the
sound recording or the entity making the
digital phonorecord delivery has obtained a
compulsory license under this section or has
otherwise been authorized by the copyright
owner of the musical work to distribute or
authorize the distribution, by means of a
digital phonorecord delivery, of each musical
work embodied in the sound recording.

(1) Any cause of action under this sub-

ph shall be in addition to those avail-
able to the owmer of the copyright in the
nondramatic musical work under subsection
(cX6) and section 106(4) and the owner of the
copyright in the sound recording under sec-
tion 106(6).

(I) The liability of the copyright owner of
a sound recording for infringement of the
copyright in a nondramatic musical work
smbodied in the sound recording shall be de-
termined in accordance with applicable law,
except that the owmer of a copyright in a
sound recording shall not be liable for a digi-
tal phonorecord delivery by a third party if
the owner of the copyright in the sound re-
cording does not license the distribution of a
phonorecord of the nondramatic musical
work.

“(J) Nothing in section 1008 shall be con-
strued to prevent the exercise of the rights
and remedies allowed by this paragraph,
paragraph (6), and chapter 5 in the event of
a digital phonorecord delivery, except that
no action alleging infringement of copyright
may be brought under this title against a
manufacturer, importer or distributor of a
digital audio recording device, a digital
audio recording medium, an analog record-
ing device, or an analog recording medium,
or against a consumer, based on the actions
described in such section.

*(K) Nothing in this section annuls or lim-
ita (1) the exclusive right to publicly perform
a sound recording or the musical work em-
bodied therein, including by means of a digi-
tal transmission, under sections 106(4) and
106(6), (1i) except for compulsory licensing
under the conditions specified by this sec-
tion, the exclusive rights to reproduce and
distribute the sound recording and the musi-
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cal work embodied therein under sections
106(1) and 106(3), including by means of a dig-
ital phonorecord delivery, or (iil) any other
rights under any other provision of section
106, or remedies available under this title, as
such rights or remedies exist either before or
after the date of enactment of the Digital
Performance Right in Sound Recordings Act
of 1996.

‘(L) The provisions of this section con-
cerning digital phonorecord deliveries sball
not apply to any exempt transmissions or re-
transmissions under section 114(dX1). The ex-
emptions created in section 114(d)(1) do not
expand or reduce the rights of copyright
owners under section 106(1) through (5) with
respect to such transmissions and retrans-
missions.'"; and

(5) by adding after subsection (c) the fol-
lowing:

‘*(d) DEFINITION.—AS used in this section,
the following term has the following mean-
ing: A ‘digital phonorecord delivery’ is each
individual delivery of a phonorecord by digi-
tal transmission of a sound recording which
results in a specifically identifiable repro-
duction by or for any transmission recipient
of a phonorecord of that sound recording, re-
gardless of whether the digital transmission
is also a public performance of the sound re-
cording or any nondramatic musical work
embodied therein. A digital phonorecord de-
livery does not result {rom a real-time, non-
interactive subscription transmission of a
sound recording where no reproduction of
the sound recording or the musical work em-
bodied therein is made from the inception of
the transmission through to its receipt by
the transmission recipient in order to make
the sound recording audible.".

SEC. 8. CONFORMING AMENDMENTS.

(a) DEFINITIONS.—Section 101 of title 17,
United States Code, {3 amended by inserting
after the definition of ‘‘device’’, ‘‘machine’”,
or ‘‘process’’ the following:

A ‘digital transmission’' is a transmission
in whole or in part in a digital or other non-
analog format.".

(b) LIMITATIONS ON EXCLUSIVE RIGHTS: SEC-
ONDARY TRANSMISSIONS.—Section 111(cX1) of
title 17, United States Code, is amended in
the first sentence by inserting ‘‘and section
114(d)’* after ‘‘of this subsection’'.

(¢) LIMITATIONS ON EXCLUSIVE RIGHTS: SEC-
ONDARY TRANSMISSIONS OF SUPERSTATIONS
AND NETWORK STATIONS FOR PRIVATE HOME
VIEWING.—

(1) Section 11%aX1) of title 17, United
States Code, is amended in the first sentence
by inserting ‘‘and section 114(d)" after ‘‘of
this subsection''.

(2) Section 11%aX2)A) of title 17, United
States Code, is amended in the first sentence
by inserting ‘‘and section 114(d)” after ‘‘of
this subsection’'.

(d) COPYRIGHT ARBITRATION ROYALTY PAN-
ELS.—

(1) Section 801(bX1) of title 17, United
States Code, is amended in the first and sec-
ond sentences by striking ‘115" each place it
appears and inserting *'114, 115,"”.

(2) Section 802(c) of title 17, United States
Code, is amended in the third sentence by
striking ‘‘section 111, 116, or 119,” and insert-
ing ‘‘section 111, 114, 116, or 119, any person
entitled to a compulsory license under sec-
tion 114(d), any person entitled to a compul-
sory license under section 115,”.

(3) Section 802(g) of title 17, United States
Code, is amended in the third sentence by in-
serting **114,"” after ‘‘111,".

(4) Section 802(hX3) of title 17, United
States Code, is amended by inserting ‘114,
after **111,”.
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(5) Section 803(aX1l) of title 17, United
States Code, is amended in the first sentence
by striking *‘115'° and inserting ‘‘114, 115’ and
bsy striking “‘and (4)"" and inserting ‘'‘(4) and
5)".

(6) Section B803(ax3) of title 17, United
States Code, {s amended by inserting before
the period ‘or as prescribed in section
115(cX3XD)"".

(7) Section 803(a) of title 17, United States
Code, is amended by inserting after para-
graph (4) the following new paragraph:

‘(5) With respect to proceedings under sec-
tion 801(bX1) concerning the determination
of reasonable terms and rates of royalty pay-
ments as provided {n section 114, the Librar-
tan of Congress shall proceed when and as
provided by that section.’.

SEC. 6. EFFECTIVE DATE.

This Act and the amendments made by
this Act shall take effect 3 months after the
date of enactment of this Act. except that
the provisions of sections 114(e) and 114(f) of
title 17, United States Code (as added by sec-
tion 3 of this Act) shall take effect imme-
diately upon the date of enactment of this
Act.

NESDAY,
AUGYST 9, 1995

Mr. GORTON. . President, I ask
unanimous consent/{that when the Sen-
ate completes its ||business today, it
stand in recess until the hour of 9a.m.,
Wednesday, August!IQ. 1995; that follow-
ing the prayer, the[rJoumal of proceed-
ings be deemed a.pl?roved to date, the
time for the two 1eé1ders be reserved for
their use later in the day; and that the

Senate immediate resume consider-

ation of the In

or appropriations

bill, with 30 minubq for debate remain-

ing on the Domeni
the vote occurring

i amendment, with
n or in relation to

the Domenici a.mel:}dment at the expi-

ration or the yie

ing back of that

time.
The PRESIDING

OFFICER. Without

objection, it is so ordered.

PROGRAM *

Mr. GORTON.
information of all
will resume consi

. President, for the
enators, the Senate
sration of the Inte-

rior bill at 9 a.m

tomorrow, with a

rollcall vote occurring at 9:30 a.m. Ad-

ditional rollcall vg
to occur during We
the Senate in rel

tes can be expected
Anesday’'s session of
ion to the Interior

bill, the DOD authorization bill, the

8 bill and/or the

DOD appropriatio
Members should

ct a late night

Transportation a.:g:oprlations bill. All

session on Wedne
progress on any or

RECESS UNTIL

Mr. GORTON.
is no further busi
the Senate, I now
sent that the Se
under the previous

There being no o
at 10:26 p.m., rece:
August 9, 1995, at 9

y in order to make
11 of these bills.

A.M. TOMORROW

' President, if there
ess to come before
k unanimous con-
te stand in recess
rder.
jection, the Senate,
until Wednesday,
.m.
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