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PERFORMANCE RIGHTS IN SOUND RECORDINGS

MARCH 29, 1978

House or REPRESENTATIVES,
StBcoMMITTEE ON Courts, C1viL LIBERTIES,
AND THE ADMINISTRATION OF J USTICE
or THE COMMITTEE ON THE J UDICIARY,
Beverly Hills, Calif.

The subcommittee met, pursuant to notice at 9:30 a.m. in the Royal
Suite of the Beverly Hilton Hotel, Beverly Hills, Calif., Hon. Robert
W. Kastenmeier (chairman of the subcommittee) presiding.

Present: Representatives Kastenmeier, Danielson, Railsback, and
Cohen.

Also present: Bruce A. Lehman, counsel, Timothy A. Boggs, pro-
fessional staff member, and Thomas E. Mooney, associate counsel, and
Audrey Marcus committee staff.

Mr. Kasrenserer. The committee will come to order. ]

Let me extend a_welcome to our witnesses and those of you in the
audience this morning on the occasion of this our opening day of hear-
ings on the question of performance rights in sound recordings.

May I say at the outset, that in accordance with House rules without
objection photographs or any other pictures may be taken during the
course of the hearings.

The subcommittee is very pleased to be here in one of the Nation’s
centers, along with New York City, of the music, recording industry.
These two geographical areas are those most affected, prospectively,
by the proposals for a performance right in sound recordings.

With me this morning is the ranking minority member, Tom Rails-
back, a Member of Congress from Illinois who’s been a member of the
subcommittee for many years. We're also very pleased to have Con-
gressman Bill Cohen, a member of the Judiciary Committee who for-
merly served on this subcommittee while we were taking up copyright
questions several years ago. Also to be with us shortly is our colleague
George Danielson from the Greater Los Angeles area who has offered
a legislative proposal for a performance right in sound recordings.
Texpect him to arrive with us shortly.

Nearly 2 years ago this subcommittee began the process of marking
up one of the most complex pieces of legislation in my memorv, the
Copyright Revision Act of 1976. It had a long prior history. Going
back to at least 1962 when this subcommittee suspended the expiration
of subsisting copyrights pending the enactment of a general revision
bill. In 1965 we had hearings; I chaired those hearings. In 1966 we
had markup. In 1967 we passed the bill which only became law ulti-
mately when the Senate and the House were able to get together in
cominon agreement in 1976,

(1)
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One of the questions or controversies, if you will, that was left unre-
solved among the many that were resolved, was that of performance
rights in sound recordings. And there have been proposals calling for
this over the years. Certainly, I remember the proposal way back in
1965. It took somewhat of a different form than the present proposal,
but in order to expedite the revision, the general revision in 1976, we
specifically put aside that subject and called on the Register of Copy-
rights, Barbara Ringer, to report back to the Congress, by January 3
of this year so that we might further consider the subject.

The Register has issued a report, but even as January 3 came around
it was difhcult for her and for all those reporting to her to fully re-
spond as of January 3. As a matter of fact, the Register has not yet
been able to testify before this subcommittee on the subject yet. So this,
in fact, opens the hearings on the subject. The Register will testify
at a later date. However, these hearings in California must be consid-
ered the fundamental hearings on the subject in the year 1978, The
Register, of course, will testify in Washington, and possibly there
could be some supplementary hearings, but that which is testified to
this morning will constitute our principal source of information on
the subject.

I had hoped to call on George Danielson at this point for a few re-
marks, and I’m sure when he comes we can perhaps permit him to
make the remarlks he desires to make on the subject since he is a pro-
poser of a bill on the question. But we do have many witnesses, and in
order that we may proceed expeditiously, I would now like to call on
our first panel of witnesses. I would urge witnesses generally to be as
concise as possible, and in some cases you may have long, extended
testimony which is necessary for the record. It may be submitted for
the record, but you yourself may orally abbreviate your remarks so
that we can get to the nub of the matter without impinging on other
witness’ time.

This morning I'm very pleased to call on our first panel. The first
panel of witnesses include Jack Golodner of the AFL-CIO; Victor
Fuentealba, president of the American Federation of Musicians; and
Sanford Wolff, American Federation of Radio & Television Artists.
Gentlemen, you are most welcome.

TESTIMONY OF JACK GOLODNER, AFL-CI0 DEPARTMENT FOR PRO-
FESSIONAL EMPLOYEES, ACCOMPANIED BY VICTOR FUEN-
TEALBA, AMERICAN FEDERATION OF MUSICIANS, AND SANFORD
WOLFF, AMERICAN FEDERATION OF TELEVISION & RADIO ART-
ISTS, RAY BROWN, LOU PALANCE, JIM GILSTRAP AND JIM HAAS

Let me call first, as our opening witness, Jack Golodner.

Mr. GoropNer. Thank you, Mr. Chairman. T am the director of the
department for professional employees of the AFL-CIO, and as
youw’ve indicated I’'m joined here this morning by Mr. Victor Fuen-
tealba, president of the American Federation of Musicians and Mr.
Sanford Wolff, the executive secretary of AFTRA, the American
Federation of Television & Radio Artists. With them, also, Mr. Chair-
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man, are several members of these two unions, and perhaps for the
record before I begin my prepared statement, it would be wise to have
‘these two gentlemen introduced to the members who are accompany-
ing them for the record.

Mr. KasTENMEIER. Yes, if you would. . , :

Mr. GoropxEer. Yes, Mr. Chairman. To my left is Mr. Ray Brown,
‘and to his left, Mr. Louis Palance, both members of the American
Federation of Musicians. At the far right is Mr. Jim Gilstrap, and to
his left, Mr. Jim Haas, both active singers here in the Los Angeles
area.

Mr. KastenMmEerer. Thank you. . . -

Mr. Goropner. Mr. Chairman, you’ve described for us the work of
your committee for a number of years which culminated in 1976 in
the copyright revision. T would like to extend to you and your com-
mittee the congratulations of our department and of the AFL~CIO. I
don’t think too many people realize the extent of the work that had
to go into that. That was our Nation’s first revision of the copyright
laws since 1929. I'm talking about a complete overhaul. It was a great
job, and you did a great public service. We wish to recognize it.

I appear here today to register the support of the department for
professional employees and of the AFL-CIO itself for the principle
of copyright protection for the public performance of sound record-
ings. I know that the AFL~CIO needs no introduction, but perhaps
the department for professional employees does. .

Our department comprises 26 national and international unions
which represent approximately 1.5 million people employed in every
major professional field. I appended to my statement a list of those
26 international organizations.

Mr. Kastenmreier. Without objections, Mr. Golodner, the appen-
dixes will be made a part of the record.

Mr. Goropner. Thank you, Mr. Chairman.

The department is the largest interdisciplinary organization of pro-
fessional people in the country. Among these people are engineers
and teachers, nurses and doctors, social workers and pharmacists as
well as actors, singers, dancers, and musicians.

With regard to the issue before this subcommittee, our department
must be, and is, concerned with the interests of both the creator of
recorded works and those who enjoy them. We perceive these inter-
ests as being wholly compatible. And so did the authors of our Con-
stitution. They knew that in order for the Nation to benefit from the
talents of its inventors, authors and artists, these creative, unique
pfe%ople must be encouraged and assured of a just reward for their
efforts.

The Bible, after all, warns us not to “muzzle the ox that treadeth out
the corn,” (I Timothy 5.18) and our forefathers knew their Bible.
Perhaps because we are no longer an agrarian society, the meaning
of this quotation has not been lost, at least insofar as the arts are con-
cerned. We seem to have forgotten that it is the artists, not the ma-
chines, that are ultimately responsible for the benefits we derive from
tﬁe lively arts and, having forgotten, in various ways we muzzled
them.

For years, jukebox operations were regarded by Congress as-an
infant industry requiring encouragement and exemption from copy-
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right law. The needs of composers and musicians were ignored while
the infant was nurtured. In time, tens of thousands of musicians lost
their jobs in restaurants, cabarets, dancehalls, and countless other
sites. Then, as technology perfected both broadcasting and the sound
recording, the two were linked. o

When America’s musicians pointed out that the unlimited use of
sound recordings in broadcasting would destroy opportunities for
thousands of talented artists, the industry cried for special protec-
tion, and Congress complied with the infamous Lea Act which im-
poses criminal penalties on artists who would dare question the use
of sound recordings on the air through the collective bargaining

rocess.

P Within a few years, every station in the country, granted monopolis-
tic conditions by government and special dispensation from our laws,
dispensed with live music. Again, thousands of musicians and singers
became unemployed. The pool of creativity in America was diminished,
and the potential of America’s cultural contribution to the world some-
what lessened. After more than a half century catering to the con-
cerns of those who exploit recorded performances, the time is over-
due for our government to attend to the needs of those who create
these performances.

1t, today, is the performing artist who comes before Congress and
asks not for special protection or consideration, but only for what is
just, fair, and equitable.

The performers’ plea is just because it asks simply that Congress
give to them some of the rights it has already granted to other crea-
tive people and for the same reasons. The Congress and the courts
have determined that a sound recording is a “writing” and copyright-
able under the Constitution. Who, then, we ask is the author of this
right? This committee has received innumerable testimonials by ex-
perts—illustrious conductors, musicologists, the Register of Copy-
rights, the Chairman of the National Endowment for the Arts, even
representatives of the broadcasting industry—attesting to the fact
that the performer’s contribution to the recording demonstrates a
uniqueness, originality, and creativity of the kind protected under the
copyright clause of the Constitution.

As Judge Learned Hand noted in 1955:

“# % * the performer has a wide choice depending upon his gifts, and this
makes his rendition pro tanto quite as original a composition as an arrange-
ment or adaptation of the score itself (which is copyrightable). Now that it has
become possible to capture these contributions of the individual performer upon
a physical object that can be made to reproduce them, there should be no doubt
that this is within the Copyright Clause of the Constitution. (Capitol Records,
Inc. v. Mercury Records, Corp, 1955)

Along with the composer, the lyricist, the arranger, the performer is
an author. He’s an author of that performance. It is unjust, therefore,
that the latter is denied benefits that are enjoyed by the former. It
makes no sense in art or law to continue this patent discrimination.
Similarly, it is unjust that the sound recording is singled out as the
only subject for copyright that is not protected by a performance
right today. This inconsistency in our laws serves only one purpose:
To protect the avarice of those who exploit sound recordings by de-
nying the authors of the recorded performance just treatment.

" The plea of the American performing artist is a fair one.
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On July 8, 1975 the president of CBS complained to the Senate
Subcommittes on Antitrust and Monopoly that it was unfair for
cable television operators to transmit CBS programing to their
customers and not pay CBS. He said he was “concerned” about cable
“because it operates outside the copright structure, profiting from
attractions of free television but not paying for them.” Mr. Taylor
also told the Senate committee that 85 percent of what cable tele-
vision provides its viewers is what is received at no cost from the
broadcasters, and, because of this, he labeled CATV “a parastic
medium.” He was right. And this committee and the Congress werg
right in remedying the situation in 1976.

In a similar manner, the jukebox operators, background music
organizations, and broadcasters are now selling recorded perform-
ances and returning little or nothing to the creators who make it all
possible. One hundred percent of what is pervaded by jukeboxes and
background music firms and 75 percent of radio’s programing is
comprised of recorded performances arranged, produced, performed,
and paid for by others. v

I don’t believe that broadcasters are unique here. Others in the
history of our country and in other societies have ripped out our
timberland. They’ve overexploited our farmlands in the search for
profits. Only recently, we’ve come to realize that this is very wrong,
that something must be put back, that forest lands must be replanted
and our farmlands cared for in a better way. Well, the same is true
with our human resources. We cannot keep taking and expect to keep
taking from our creative people without returning in some measure
the profits reaped from that taking.

The exploiters of recorded performances, however, claim that they
do offer compensation by way of free air time which supposedly
promotes record sales and the popularity of the individual artist.
This self-serving, unsubstantiated claim ignores the following:

(2) That the goal of the broadcaster is to increase listenership
so that advertising rates and profitability can also be increased. The
goal is not to promote unknown, untested artists who may or may
not attract listeners. Stations play the records of artists whose type
of music or individual popularity will assure listeners; hence, it can
be argued that the recorded work of the artist is used to promote the
station rather than vice versa.

(b) Many stations do not announce the artists; so the listener does
not even know whois providing him with entertainment.

(¢) Individual singers or instrumentalists who are hired to make
recordings on a casual basis but who contribute a great deal to the
unique sound or performance that makes one record superior to or
more popular than another are never given publicity on the air. They
remain, by and large, anonymous to the general public. Some of these
people are with us today at this table.

(d) Indeed, providers of background musie, the music we hear at
this hotel, in the elevators and in the lobbies, never promote the indi-
vidual artist ; yet, they exploit their work.

(e) We ignore the thousands of opportunities artists have lost
through displacement by the sound recording, and this must be
weighed against the ephermeral claims of those who are now recording.
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1’d like to digress now with a personal experience. My father was
a recording musician. He was fortunate enough to participate in the
famous NBC Symphony as a violinist. He devoted himself to 12 years
with NBC to building an orchestra which is probably the world’s
leading orchestra, ever, under the directorship of Toscanini. But
then he was displaced by NBC because NBC didn’t need him any-
more. They still used his work. He made records for Hugo Winter-
halter, for Kostelanitz, Percy Faith, Jackie (Gleason. In his later
years he listened to himself on the radio making money for others
while he was unemployed. He had only social security checks when
he died, but he made millions for others. .

His case is a little bit different than the ordinary worker who is
displaced by technology because other workers weren’t asked to con-
tribute to their own demise. He was working, as I say, via the record,
but he wasn’t being paid. It’s little wonder that he didn’t and could
not encourage his children to pursue music as a career.

(f) The problems of overexposure to the individual artist. Testify-
ing before this same subcommittee in 1975, the actor and folksinger,
Theodore Bikel, pointed out that before the advent of sound record-
ings and broadcasting, many performers built their entire careers
on the performance of certain plays or musical compositions. “Mil-
lions came to their touring performances,” he said. “Today, how-
ever, such careers can be telescoped into a single recorded perform-
ance mechanically repeated time and time again and broadecast na-
tionwide or even worldwide.”

Finally, the broadcasters would have vou close your eyes and ears
to the future. The advent of inexpensive, easy to operate, quality
taping equipment undermines whatever little validity there may be
to their claim of increasing record sales. The day is rapidly ap-
proaching, gentlemen, when it will be possible for individuals to tape
record music and other performances in stereo or monoral broad-
casts. When this happens, who will then buy the records and help
compensate our performers?

This once we plead, let Congress anticipate technology rather than
respond to it only when it’s too late. In our opinion, the argument that
an exploiter of recorded performances also promotes the creator of
the performance by the simple act of using his or her work is simplistic
and irrelevant to the basic philosophy supporting our copyright laws.
If it is accepted by this committee and by the Congress, the same argu-
ments can later be used to deny performance royalties to performers,
Iyricists, and publishers. After all, it can be said that the broadcast
of their music also promotes their fame, the sale of sheet music, and
the purchase of their records.

In similar fashion, the cable TV industry argued that by strengthen-
ing and improving the broadcaster’s over-the-air signals they provide
the TV broadcaster with a larger audience and the justification for
charging advertisers a larger fee. But the broadcasters, a few years
ago, saw no merits to this argument when it was used against their
interests. In light of this, how can their efforts to make this same
argument against the performance and recording industry be taken
seriously ? .

The performer’s plea is for fairness from those who take their
work and turn it to their own profit, for justice under our laws so
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that they may be treated as others who male a creative contribution to
this soclety, and, lastly, their plea calls for equity among those who
benefit from their efforts and owe a measure of support.

In a statement delivered to this committee 3 years ago, Mr. Andrew
Biemiller, legislative director of the AFL-CIO, pointed out that:
“The- overwhelming number of performers who make possible the
recorded works we enjoy and take for granted almost every day of
our lives are not famous or wealthy. Quite the contrary, they pursue
professions that are among the lowest paid and highly unemployed
in-.the country.” His observation has been verified by the recent
economic study conducted by the Register of Copyrights pursuant to
Congress request and is further substantiated by other recent studies
of the performing arts in this country that have been conducted by
the Department of Labor and the National Endowment for the Arts.

-You have the Copyright Office’s study of the economic condition of
the performing arts. You don’t have to rely on just that study. We
also have studies by the Department of Labor and the National En-
dowment for the Arts all showing that the American performing artist
leads a precarious, marginal economic life.

Assuming that our society, like most others in the world today,
wishes to encourage these and future talents so that the cultural bene-
fits of their work will remain available to future generations, how does
it lcorreect; the situation and insure proper financial incentives for this
talent ¢

One way, of course, is through government aid. The United States
has encouraged this approach indirectly for many years through
tax expenditures that benefit nonprofit cultural institutions employing
performing artists. But this method proved to be insufficient to the
task, and, in more recent years, we have turned to the more direct
method of providing appropriated funds through such agencies as the
National ¥Endowment for the Arts, the National Endowment for
the Humanities, and others. Unless additional funding sources are
found, both of these methods, which reply on government’s taxing
authority, will have to be expanded. An additional source, of course,
is the beneficiary of the artist’s work, and, in most areas, this is still
the major source. By buying tickets to concerts and plays and purchas-
ing records, those who enjoy and benefit from the performers’ work
directly compensate them. But the juke operator, broadcaster, and
background music firm which also realizes a benefit from the artist’s
performance does not, and this places an inequitable burden on the
others.

Mr. Chairman, you have received a letter from the Consumer
Federation of America, and I would like, with your permission, to
read a part of that letter which touches on this matter of the in-
equitable burden that the consumer must bear in paying for our talent.

Mr. KasteNnMEIER. Please proceed. However, the letter in its en-
tirety will be made a part of this record.

Mr. Goropxer. Thank you, Mr. Chairman. This is a letter signed
by Miss Kathleen F. O'Reilly, executive director of the Consumer
Federation of America. .

We believe creation of a performance right for recordings will be beneficial

to the consumer. At present, the consumer finances the creation and production
of recordings. Commercial users—broadcasters, jukebox operators, background
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music services—realize substantial economic benefits from recordings. It is they
who should pay for these benefits through a performance royalty. The present
situation of imposing that burden on consumers is unfair and inequitable.

The economic reports prepared for the Copyright Office persuasively demon-
strates that commercial users can afford to pay the modest royalties proposed.
While the economic gain to singers, musicians, and record companies might not
be great, the adoption of a performance right would be a much-needed step in
the right direction.

At present, almost the entire cost for developing, producing, and
distributing recorded programs, as well as paying the artists, is borne
by the millions of individuals who buy records for their personal
enjoyment. Relative to the profit they realize on the use of these same
records, the broadcast industry and other commercial users return very
little to the creative sources. The pressures of inflation rest wholly
on the pocketbook of the individual consumer while those who profit-
ably exploit the record enjoy a free ride.

The effect of this inequity among those who bear the costs for main-
taining our performing arts is also felt by government at all levels.
In a submission to the Register of Copyrights during her study of this
issue last year, Mr. Stephen Sell, the chairman of the National As-
sembly of State Arts Agencies and director of the Minnesota State
Arts Board, noted that, and I quote:

Agencies like mine throughout the country are asked to provide publicly ap-
propriated funds to assist artists to carry out their creative work. At least part
of the need for this type of assistance is directly a result of the inability of
artists to support themselves from the marketing of their creative talents * * *
Performing artists are frequently unable to earn sufficient incomes from their
creative work to avoid calling upon various forms of government financial assist-
ance. Commercial entrepreneurs and broadcasters are presently able to use the
work of these artists without compensating them for it. While the change in the
current system being suggested here may not relieve the government of all its
financial responsibilities for performing artists, some improvement in perform-
ing artists’ income potentials would defirnitely have an impact. As such, a royalty
for performers in recordings would definitely serve a public purpose.

As T have indicated at the beginning of my statement, our Depart-
ment and the AFT~CIO are concerned that with regard to the sound
recording, our nation’s copyright laws are flawed to the extent that
they are overly solicitous of those who use the recorded performances.
As new technological developments make it possible for sound re-
cordings to be more easily transmitted and duplicated, the harm in- -
flicted upon the creative core because of the parasitic position enjoyed
bv those who profit from its efforts will become even more severe.
The broadecasters. the jukebox operator. and the background music
supnliers have helped make it possible for many Americans to hear
and enjoy the work of America’s performing artists, but, because of
onr laws. they are not required to assume any obligations whatever
for assisting or supporting the creative processes.

But condoning this situation, our laws are out of step with much of
the world which does recognize the creativity of the performer and
record producer and the need to provide them with anpropriate re-
muneration from the uses made of their recordings. I believe the Copy-
right Office study indicates about 50 countries in the world now rec-
ognize a performance right in sound recording. Because we do not, and
this is another aspect of the unfairness of the situation. our perform-
ers are not receiving any benefits from the play of these records over-
seas; whereas, European and other musicians are.

HeinOnline -- 2 Digital Performance Right in Sound Recordings Act of 1995, Pub. L. No. 104-39, 109 Stat. 336 8 1995



9-

Indeed, in recent years, a growing number of individuals and groups
within our own country have seen how wrong the present situation is
and have called for a change. In addition to the AFI-CIO and all of
the major artists unions, the following are some of the organizations
and agencies that have publicly endorsed the principles of Representa-
tive Danielson’s proposal: The National Endowment for the Arts;
the Democratic party in its platform of 1976; the Republican party
in its platform of 1976; the Consumer Federation of America; the
American Council for the Arts; the American Symphony Orchestra
League; the Committee on Arts and Humanities of the National Com-
mission on the Observance of Women’s Year; the Muzak Corp. which,
incidentally, does not exploit sound recordings because they make
their own recordings; the Committee on Patents, Trademarks and
Copyrights of the Chicago Bar Association; the section on patents,
trademark and copyright law of the American Bar Association.

It appears, gentlemen, that the only groups now favoring the status
quo are those who have a direct interest in profiting from it.

Twelve years ago, this committee, through acknowledging the valu-
able contribution of performers and record producers and asserting
the copyrightability of the sound recording, hesitated to recommend
rights of public performance until the issue had been further clarified
and a future Congress could give it “full consideration.” Since then,
this matter has been debated fully before this committee and its
counterpart in the Senate, as well as in other forums.

The exhaustive report of the Copyright Office represents a definitive
exposition of the major arguments that have been made over the years
and the legal; economic, and social questions raised by this issue. The
AFT~CIO believes the Register’s conclusions fairly represent the
welght of opinion on this matter, and we urge you to adopt them now
as your own. Thank you very much. -

Mr. KastEx>erer. Thank you, Mr. Golodner. One of the few para-
eraphs you didn’t vead from your prepared text related to quoting
Theodore Bikel in his testimony before the subcommittee in 1975. I
note that that former witness and friend and well-known actor and
folksinger is here today, and I would like to take note of the fact that.
Theodore Bikel is present. I'm very happy to see him again.

Before we proceed to the other two witnesses—and I think we would
ask the other two witnesses to proceed, and then we will open up the
questioning to everybody—I would like to call on my colleague who-
really should be the host here since the southern Californian on the:
committee contributed so much, really. to the enactment of the copy-
right revision bill and whose proposal it is that we are today con-
sidering. I’d like to call on our friend, George Danielson.

Mr. Da~rersox. Thank you, Mr. Chairman. T welcome evervone, I'm
glad vou’re here. I know yon’re not here to hear any words of wisdom
that I may- contribute; so this will be one of the shortest speeches on
record, except I want to note that until the last witness, I didn’t realize
that the performerslived in Appalachia. I don’t intend that they should
live in Appalachia, but equity and justice, in my opinion, is the basis on
which relief should be granted if relief is to be granted. I’ve never be-
lieved that people should contribute their property or their services
to another without fair compensation. It just simply amounts to un-

HeinOnline -- 2 Digital Performance Right in Sound Recordings Act of 1995, Pub. L. No. 104-39, 109 Stat. 336 9 1995



10

just enrichment which is contrary to our theory of Iaw. I thank you and
yield back my time.

Mr. Kastexaerer. Thank you, George.

Now Mr. Fuentealba. Is that correct, sir?

Mr. FuextearBa. Excellent. Thank you, Mr. Chairman.

Mzr. Chairman, members of the subcommittee, my name is Victor W.
Fuentealba. T am the president of the American Federation of Musi-
cians which counts 300,000 U.S. citizens among its members. H.R. 6063,
which you are considering today, would, as you know, provide some
small measure of compensation to those artists whose recorded works
are appropriated by broadcasters and others for their profit.

I am joined today, Mr. Chairman, by members of the American
Federation of Musicians, musicians who can tell you firsthand of their
own experience in terms of what a performance right can mean to them.
These are artists who have invested many years and many thousands of
dollars to develop their talents, but who like countless others, have had
theilr work exploited without their consent and without compensation
to them.

Myr. Chairman, the artists whom I speak for thank you and the
members of the subcommittee for your continued interest in this vital
matter. It is fitting that these hearings are held in Los Angeles, the
home of Congressman George Danielson, the author of H.R. 6063,
whose interest in the welfare of America’s performing artists is deeply
appreciated by them, as is your interest, Mr. Chairman, and that of
other members of the subcommitee.

A natural and proper concern of the subcommittee isthe correction
of inequities, since our country was founded on the principles of equity
over 200 years-ago.

While America’s performing artists have not waited 200 years for the
remedy which H.R. 6063 is designed to provide, we have waited 40
years.

It was in 1940, after 3 years of study, that a congressional committee
first refused to recommend inclusion of a performance right in the
copyright law. The delay at the time was justified on the grounds that
“thought had not yet become crystallized on this subject * * * and no
way could be found * * * of reconciling the serious conflicts of interest
arising in the field.”

James Petrillo became president of our union. He led our union for
18 years, during which time Congress not only gave us no relief, but
made matters much worse by enacting the Lea Act, a most deplorable
piece of antilabor legislation. This law, still on the books, makes crimi-
nal the use of any economic means—no matter how peaceful and law-
ful—to protect or enhance employment opportunities in broadcast-
ing. The law, commonly called the anti-Petrillo law, was passed in
1946.

Tn 1961, the then Register of Copyrights, after several intervening
years of further study, informed Congress that “the issues still have not
crystallized” in regard to a performance right. How could recommen-
dations be made on issues that had not crystallized ¢ They couldn’t, and,
of course. they weren’t.

In 1966, Congress did concede that the arguments in favor of a per-
formance right were so overwhelming that there was little direct re-
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sponse to them, but still it put off consideration of the question until a
later Congress because of the concerted opposition of the broadcasters.
That was the only reason given for not taking any action.

In 1975, this subcommittee considered a performance right within
the context of the omnibus revision of the Copyright Act. While defer-
ring action on performance rights at that time, the committee, Mr.
Chairman, under your leadership, requested the Register of Copy-
rights to undertake another study and to report to Congress with ap-
propriate recommendations.

You now have that most comprehensive study and the recommenda-
tions of the Copyright Office. It concludes that establishment of a per-
formance right for sound recordings is a mater of simple equity; that
there are no persuasive arguments against it; that no legal, constitu-
tional, or economic barriers actually exist.

Tt is now 1978, and I am now before you on behalf of our musicians.
Many years have elapsed, but the issue is the same: How long must we
be denied what is rightfully ours? Why, alone, are radio stations and
others who use our music without our consent, exempt from paying for
the product on which they base their business? Where else in our Nation
does one have to beg to be paid for the use of his work when the people
who expropriate that work not only freely admit its value, but become
rich by exploiting it ?

And make no mistake, our work is exploited: 75 percent of radio
broadcast time is filled with recorded music; they pay us nothing, they
don’t ask our permission, and they charge advertisers up to $150 a
minute for local radio commercial time. Yet they pay composers; they
pay for other services—for sports, features, news. Then, to add insult
to injury, they say, as they have told you in the past, that a perform-
alnce right would make the fat cats richer, but would not help anybody
else. :

That simply isn’t true. In 1976, recording companies paid scale
wages of $28,177,538 to 25,452 musicians. This means that the average
amount, earned by each of those 25,452 musicians was $1,707.08 from
recording session fees in 1976. These are the people who ask your help.
These are the people, as Benny Goodman wrote you when a perform-
ance right was last considered, who are “the majority of artists [and]
do not make a lot of many.”

Not too many years ago, broadcasters hired musicians and singers on
a full-time basis. Stations had a staff orchestra and a small staff of
singers who provided the music that was broadcast. They worked on
a great variety of programs ranging from classical to popular. Now
they are gone, replaced by themselves on phonograph albums and, more
recently, on tape. Their recorded music fills the airwaves, without cost
to broadcasters, without compensation to them or to their heirs; and,
because of its profusion, most of them, or their successors, cannot find
jobs after a lifetime of investing as much time and money in their
training as does a lawyer or a doctor. :

Nor does the problem begin or end with radio. Many more thousands
of musicians and vocalists formerly employed in restaurants, clubs,
and other ‘businesses were displaced by sound recordings. Now their
work-is used in its record form to attract customers and help make a

profit for the proprietors, jukebox operators, and background music
concerns.
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The recording companies cannot offer us relief because their work,
too, is being used without payment to them through what is actually a
form of legal piracy.

We are not asking for a law that will, in the broadcasters’ Words
“make the fat cats fatter” we are asking for overdue and justified relief
for musicians who, for example, after years of service with the NBC
Symphony, sit home with little more than a social security check and
listen to their records on radio while all they get is the commercial
message, because there is no more NBC Symphony or any other staff
orchestra at any radio broadcasting facility.

That is a very bitter thing. It is bad enough to be displaced by tech-
nological change, but to be displaced by your own creation is intoler-
able.

Be assured, Mr. Chairman, that the hundreds of thousands of artists
for whom we speak understand and fully appreciate the enormous
political pressure that has, over the years, been exerted on the Con-
gress by those who want than‘S to continue as they are.

We feel every bit as deeply about this matter as the broadcasters,
and we are confident that this committee and the Congress will decide
the issue on its merits. When it does, we also are confident that you will
have earned the gratitude not only of the hundreds of thousands of
members for whom we spealk, but also of the public who enjoys the
artists’ work. For, make no mistake about it, adoption of a performance
royalty would also help the public because it would enable our legiti-
qmate employers, the recording companies, to defray some of the costs
of a high-risk business. Presently, the entire cost of a record is borne
by the consumer. Commercial users should help share that cost. The
consumer is becoming tired of always having to bear the increasing
costs of the arts, while those who exploit the artists’ work do not share
the burden. °

We are confident that Congress and this subcommittee will arrive
at a fair determination and that justice will triumph over political
pressure. Again, thank you, Mr. Chairman, and members of the sub-
committee for your dedication and vour interest,

‘Mr. KasteNmEerer. Thank you, "Mr. Fuentealba for your excellent
statement which, in due course, will raise some questions.

" Mr. Wolff, we now call on you.

Mr. Sanford Wolff, the national executive secr: etary of the American

Federation of Telévision and Radio Artists.
* Mr. Wourr. Thank you, Mr. Chairman. I would just like to add to
your recognition of the presence of Theodore Bikel here by merely
saying o for the panel that Mr. Bikel is the president of one of our fore-
most performing unions, Actors Equity. And also with us today is the
president of the Screen Actors Guild, Miss Kathleen Nolan, and I
ivould Jike her presence to be noted please

Mr. Kastexmerer. Thank you, I noted her presence earlier.

" Mr. Da~terson. Mr., Chairman, hers was the first presence I noted
this morning. i

Mr. WoLFF. Gentleme'n I have appeared before this committee back
in 1975, and we’ve appeared again before a panel in the Copyright
-Office durma its hearings in \Vashmgton last vear. Over the years, it
seems that everybody has appeared before this committee and before
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the Copyright Office. It may well be that everything’s been said several
times, and the record is pretty complete.

I am accompanied by other artists today as I was in Washington in
1975. They are not paraded before you for any purpose other than to
give you panel members the opportunity not to become impressed, but
at least to become informed about the working life of the background
singer in the United States. Later on, I will take the time to introduce
them and tell you something about them and about their work. You
will recognize their works; you may not recognize any of their faces
or names. , o
" We do owe and acknowledge special appreciation to Congressman
Danielson for his vision and persistence. It is my firm belief, reaffimed
today, that the morality of the issue has provided him the strength re-
quired to brave formidable pressures mounted by the foes of the legis-
lation in several instances.

I would also, as a lawyer, for the record, thank Miss Barbara
Ringer and Miss Harriet Oler for.what must be one of -the most ob-
jective, brilliant, and scholarly reports that has.ever been handed to a
congressional subcommittee. Each time this matter is studied, each
time this matter is examined on its merits, we find more friends and
fewer adversaries. I have, as I have noted, been following this subject
for many years, both professionally and on behalf of the union that
I represent. Slowly but surely, I’ve noticed that there isn’t anybody
opposed to us that I know about except commercial users of our works.
That opposition seems to become incredibly hysterical, but it’s also
very powerful. They’ve invoked free enterprise, and they’ve invoked
phony issues of constitutionality and economics. They have, as a mat-
ter of fact, even claimed that they really do us, the background singers
and instrumental musicians, a favor when they use our product.

They’ve said that payment of performance royalties would—and
1 quote Vincent T. Wasilewski, president of the National Associa-
tion of Broadcasters—‘“lead to a reduction in the quality and quantity
of radio broadcast service upon which the American public relies
heavily each day for news, information, and entertainment.” They’ve
complained that the Government has no right to require one industry
to subsidize another. I'm sure I've heard that argument before, and T
emphatically agree that the recording industry and American per-
forming artists ought not to have to subsidize broadcasters and others
by having our product pirated and sold by them. I’'m quite certain
that were Vince Wasilewski practicing law today he would be gravely
embarrassed were he forced to make his arguments before a jury of
his peers. .

Now that all the facts are in: now that the distineuished Register
of Copyrights, Miss Barbara Ringer has completed what has to be
one of the most exhaustive, painstaking, objective, and carefully docu-
mented reports T think any of us has ever had the opportunity of re-
viewing, there just are no new arguments to offer. The tired, old reasons
given for denying us what are our rights have been stripped of credi-
bility and found bereft of truth.

What have we heard so far from people who don’t want to pay our
members for work they use? The only real argument the broadcasters
have made is that they shouldn’t pay a royalty because radio sells

36-510—78——2
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records. The truth is that record sales often suffer from overexposure
and overplay on the radio. The question is asked, why should one buy
a record when you can hear it for nothing, and you can be assured of
hearing it for nothing over and over and over again? It is well to
to note now the tremendous advance in the technology of the tape re-
corder alone which makes it possible not only for you to hear a record
played over a radio station, but to tape it and keep it, and, if you hap-
pen to be a pirate, to sell it to others by duplicating and making copies.
I don’t know quite how to explain it. The fact is that there are more
blank tapes by about 2 to 1 sold on today’s market in the United
States than there are tapes recorded with music and singing. Now, I
must admit immediately that a great deal of that, not most of it, but
a significant amount of it, is blank tapes sold for industrial purposes.

Another point of interest, I believe, is that all background music
and most broadcast music doesn’t promote anybody because seldom
is the talent given the credit. The anonymous singers or musicians
working behind a star are never given credit, and therefore, their ca-
reers cannot possibly be said to be enhanced by the playing of those
records. The argument almost results in our agreeing that Alex Haley
should pay the American Broadcasting Company because it popular-
ized “Roots.” Then you ask yourselves is the network Haley’s bene-
factor or the beneficiary of his creative efforts, and the mere asking
of the question, I believe, answers it.

In trying to summarize, it seems clear that the radio stations and
others are not making music for the public benefit. They are not play-
ing it to sell records for the artists’ benefit. Music gets an audience for
a station. It takes in money at the jukebox. An audience means a rat-
ing. A station with a good rating can charge more, and does charge
more, for its commercials. A philosophical question comes to mind.
Does the mortar keep the bricks apart or hold them together? The only
reason the recorded music is broadcast is to separate the commercials
and get an audience to listen to them, to sell commercial time.

We have no quarrel with that. We believe in it, It’s the American
way; if you have something, you sell it. You make a profit if vou can.
But first you really should own what you sell before you sell it and
don’t just appropriate it. In harsher words, don’t steal.

Broadecasters have said, in making an argument against the legisla-
tion, that the cost of collecting the royalty may be large and that sin-
gers, musicians, and producers, may not get as much money as the
broadcasters would like them to receive. Well, that’s a risk we’ll have
to take, but I would like to point out that already there are operating
mechanisms in place which would make possible the economical and
expeditious payment to the artist concerned.

Broadcasters have said—perhaps this is meant as their most telling
argument—that radio stations couldn’t afford to pay any rovalty at
all no matter how minor. Survey findings to the contrary, it would
seem that they would walk a little more gingerly around this allega-
tion. And, as a matter of fact, they never have offered any proof to the
allegation. I allude to the study conducted for the National Associa-
tion of Broadcasters by the consulting firm of Frazier, Gross & Clay
as reported in the May 23, 1977 edition of Television/Radio Age
magazine. The survey projected an 85.9 percent growth in radio sta-
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tion profits between 1975 and 1985, going from $1.7 billion in 1975 to
$3.2 Eillion in 1985. In December 1977, the Federal Communications
Commission reported that 5,638 radio stations and 7 radio net-
works reporting to the FCC averaged a 97-percent increase in income
before taxes. That increase in income was earned by stations which
fill 75 percent of their cumulative air time with recorded music for
which they paid absolutely nothing to those artists who provided the
performances.

I should, at this time, I believe, merely refer you to a short para-

graph in the report of the Register of Copyrights, and I quote:
_ An independent economic analysis commissioned by the Copyright Office of
potential financial effects on broadcasters in an effort to provide an objective
basis for evaluating the arguments and assertions of both sides of this issue.
This study concludes that the payment of royalties is unlikely to cause
serious disruption within the broadcasting industry. i

I would like to point out to this committee again, just in case it got
lost in the record someplace, that the performing unions in this field—
the musicians and the American Federation of Television and Radio
Artists, and the recording companies who hire our members and take
the risks and absorb the expenses of production, have reached an agree-
ment on the division of the modest proceeds from a royalty. As you
Imow, 50 percent will go to the recording companies, as projected. The
other half will be distributed in this way, and I will do it just as sim-
ply as I can just to make certain that none misunderstand. Let’s take a
for instance, a situation in which a leading soloist, a singer such as Mr.
Sinatra, Mr. Como, or whomever. In the instance of the production
and preparation of such a recording, let us say that the star or the
soloist has singing behind him 6 singers, and that in the orchestra
there are 15 musicians which would ‘make a total of 22 performing
artists. In this instance, whatever the royalty might be, each of those
22 persons would realize an equal share of the performer’s share of the
performer’s royalty.

We're all aware that the fight against this legislation has been given
top priority by the National Association of Broadcasters. We are, you
might say, on their hit list again. It seems axiomatic, forgiving even
the morality of the issue for a moment, that if any industry is going
to continue to dip into the works of others for its own profit, that at
some point they have to be called to account. Hopefully, you will con-
sider this to be the point and recommend that this legislation be
adopted.

Those of us who are active on a daily basis in the broadcast field
are still somewhat puzzled about the peculiar double standard adopted
by he broadcasting industry. On the one hand, they argue that they
should pav the performing artists nothine. On the other hand, as they
did in 1975, the National Association of Broadcasters have said : “It is
unreasonable and unfair to let the cable industry ride on our backs,
as it were—to take our product, resell it, and not pay us a dime.” That’s
what the man from the National Association of Broadcasters said.
He also said that it offended his sense of the way things ought to work
in America. We agree. Thank you. If I’ve been unclear, if any of us
have been, we’re prepared to clarify, and we have some of the laborers
in the vineyard in assistance.
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Mr. KasteENMETER. Thank you, Mr. Wolff. .

Incidentally, for all witnesses I should perhaps say—perhaps it’s
unnecessary to say it, but nonetheless I'll say it for the record—that
questions asked by those of us here which may seem antagonistic to a
position are not necessarily meant for that purpose, but rather to ex-
plore the premises of the witnesses in adversary fashion. So do not
take offense if a question does not reflect, let’s say, your own interest.

I particularly appreciated Mr. Wolff’s brief explanation of how, 1f
enacted, the division would take place of the proceeds. Let me compli-
ment all three witnesses; you’ve done an excellent job this morning in
setting your position. You’ve indicated support for the Danielson bill,
H.R. 6063. The first question is, do you support it in its entirety ¢ That
is to say, are you familiar with the bill in terms of its formula and so
forth, or is there any section or anything in it which you have a reser-
vation about or which you would amend if you had an opportunity?
Mr. Wolff. )

Mr. Worrr. Not only do we support it in its entirety as it’s now
written, Mr. Danielson’s proposed legislation, but I must say that we
would equally support the draft bill as suggested by Miss Barbara
Ringer even though there are some differences.

Mr. Conen. I was interested in listening to the testimony, Mur.
Chairman, because much of the passion was directed toward jukebox
operators. For example, in this bill, I notice that they are exempted,
and I wonder why.

Mr. Worrr . That is correct, Mr. Cohen.

Mr. FuentEAaLBA. As fixed in the current law, there would be no
change made there because they would not be exempted from con-
tributing to performers’ rights.

Mr. KastexnmEerer. Mr. Wolff, do you say that you approve of H.R.
6063 and/or the draft of Barbara Ringer? Do they differ ?

Mr. WoLrr. Well, they do. I’ve made some notes as to where they do
differ. I'm afraid I didn’t commit this to memory, but I can quickly
run-through them. In the first place, in her inimitable fashion—as you
can tell, I have tremendous respect for Miss Ringer-—when she im-
mediately saw a flaw in the bill, the difference between the rights of
one working for hire, emploved for hire, and one who may be an in-
dependent contractor, and she has corrected that flaw. That’s just
filling in an oversight, I suppose, and it’s not a difference in the bill.
But there is a section in which—in the addendum, I believe it was
called, addendum to Miss Ringer’s report, in which she pointed out
some of the changes, : :

Mr. GorLopxEr. Mr. Chairman, I think Mr. Wolff is referring to the
Register’s report with recommendations on page 27. T think you’ll find
the comparisons between her recommendations and the Danielson bill.
We at the AFL-CIO frankly had not had an opportunity to study
Miss Ringer’s recommendations. From what we can gather, they are
refinements which Mr. Wolff has indicated we would be pleased to go
along with in large.part. But, in speaking for myself. I would like to
reserve, if I may, a comment on exactly where we would draw the line,
what we would accept, what we couldn’t accept for further submission
to the committee.

Mr. Kastexsmrrer. That’s an acceptable way of proceeding. I did
not mean to get into technical, legal argument.
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Mr. Gorop~Er. They are fairly technical, Mr. Chairman.

Mr. KasTenmEeer. I am interested in how you feel about the general
provision of H.R. 6063 and/or the comments of the Register on H.R.
6063. And I would invite further written admissions from you.

Mr. Ramssack. Would you yield to me for just a moment?

Mr. KASTENMEIER. Yes.

Mr. Ramssack. If I read the draft correctly, it would leave the rates
or the royalty payments very, very, I think, identical with the Daniel-
son bill. But there are some, I would say, more or less technical, I
think, improvements. And then there’s, I think, maybe a different pro-
vision relating to how the royalties would actually be allocated or dis-
tributed, and I think, instead of locking in the record companies to an
automatic one-half allocation, the Ringer bill does not do that. If it
would provide, in that respect, a little more flexibility.

Mr. Worrr. There are some other provisions like criminal liability.

Mr. RaiLsack. She would put this back in ¢

Mr. Worrr. Right.

Mr. KasteNMEIER. Mr. Fuentealba, do you have any reservations
about it?

Mr. FuenTearBa. No; I think the bill and the draft are both ac-
ceptable to the American- Federation of Musicians. There is nothing
objectionable in either bill.

Mr. KastenMEIER. Mr. Wolff, you mentioned the NBC Symphony
Orchestra. I take it that is a sizable orchestra. How would each mem-
ber be affected if H.R. 6063 were enacted into law?

Mr. Worrr. Well, unfortunately, you have to have a starting place
for all legislation; and I think the starting place in Mr. Danielson’s
bill is 1972. Is that correct for recordings made snbsequent to 1972?
I believe that’s correct. At least there’s a starting date, and, un-
fortunately, the Toscanini orchestra, and any NBC orchestra as such,
has been out of business for a long time.

Mr. KasTEnMEIER. Let’s assume an orchestra that is in business.

Mr. Worrr. But if, let’s say, the NBC orchestra—I don’t think any
of us have any particular affection for NBC, but we had a great af-
fection for that particular orchestra. It was one of the greats, and
that’s why we’ve used it for so many times. But in the event the
orchestra were to make a recording, when that recording was used
by stations or in a jukebox, which is highly unlikely, I guess. There
may be such a classical jukebox on a background music. other than
Muzak which makes its own music, or has, at least, to this day.

Based upon the rate schedule, vou might say both in the draft and
in Mr. Danielson’s bill, they would make a payment and the—I think
now I understand the question a little better. You are concerning
vourself with one additional record, is that correct, that’s put onto
the play lists of the station and how is it going to be divided among
all the people?

Mr, KASTENMEIER. Yes.

Mr. Worrr. OK, I think that we must be quick to confess that
we haven’t worked out those details. It didn’t seem like a logical thing
to do to spend the time and effort and perhaps even dollars with ex-
perts in working out the details until we knew we had something
to work with. But I must say to you that that has already been
worked out in many other areas. For instance, in our pension and
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welfare funds, in what we call our supplementary market funds, in
television we have worked out manners in which and procedures by
which each person concerned gets his allocated or pro rata share. And
I see no difticulty in doing precisely that. ASCAP has done it. BMI
has done it. Other performance copyright organizations have done
it. There really doesn’t seem to be much of a problem. We just haven’t
put our heads to it; so I can’t give you a definitive answer.

Mr. Kastenagier. Well, that is a question, and there was some
suggestion earlier that there had been studies and that the time has.
come, and obviously not all things have been worked out.

Mr. FoentesLBa, We have adequate records of all the personnel
who are employed in the making of the record as far as the American
Federation of Musicians is concerned, and we have contacts that are.
filed with our regional and national office which have the social se-
curity number of every performer on recordings.

Mr. ComExn. The reason I raise the question on pages 6 and 7 of
the bill is that it points out that where a coin-operated phonograph
player is defined by section 116, and cable system defined by section
111, “the compulsory licensing rates shall be governed exclusively
by those respective sections, and not by this subsection.”

As you turn to those sections, you have a section dealing with the
distribution of royalties. It doesn’t talk anything at all about. per-
formers, but about composers, and that’s why I raise the question
about how the division is going to take place.

Mr. FuenteEaLBA. We had the same question -arising after our
discussion, and it’s answered on page 11 under paragraph G. It says:

The public performance of sound recordings by means of secondary trans-
missions and coin-operated phono-record players is governed by sections 111
and 116, respectively, and is not by this section, except that there shall be
an equal distribution of royalty fees for such public performances between
copg:right owners and performers as provided by subsection (e) (3) (A) of this.
section.

Mr. Comen. So whatever royalty a jukebox owner would pay to the
commission, that has to be divided up equally between the perform-
ers and the composers ? .

Mr. Fue~ntearea. Right. But the rate he pays is already fixed by
sections 116 and 111.

Mr. Corex. What does the composer have to say about that?

Mr. KasTENMEIER, The author-composer ¢

Mr. Conen. Yes.

Mr. KastexaErer. The author-composer is not affected, as I under-
stand, by this bill.

Mr. Cone~. He would be affected by this, would he not?

Mr. KastenMEErR. No, because—I should let Mr. Danielson re-
spond to that. As a matter of fact, I understand the bill is not opposed
by the existing performing right societies because their understand-
ing of it is that it is not affected.

The Chair recognizes the gentleman from Illinois.

Mr. Ramseack. I want to thank all of you for your testimony.
The chairman said earlier that the questions that we ask are not
meant to be hostile, and I’'m just afraid mine are going to demon-
strate my—I don’t want to say ignorance. But, anyway, are there
figures on the average number of working days for a musician right
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now? In other words—I'm just very curious—how steady is em-
ployment for one of your members? Do you have any figures on that?

Mr. FuenTtearsa. That’s a very difficult question to answer because
our employment is based on the area. We have, in our federation,
approximately 330,000 members in the United States and Canada.
Practically all of the television work is done in the Los Angeles area.
All of the film work is done in the Los Angeles area. In many areas of
the country, musicians may work perhaps one night a week or two
nights a week, maybe one night a month. There is a great deal of em-
ployment in a city like Las Vegas where you have all of your hotels
and lounges that give full-time employment. So it’s a very difficult
question to answer.
 Mr. Rarssack. But is it possible for you to develop that kind of
information? I'll tell you why. These people, without a doubt, are
creative, and the argument is made that they are paid very good wages
for the work that they perform. That’s my next question. What are the
hourly scales for most, say, for band members or musicians that sup-
port, say, a singer?

Mr. FuenteaLea. Well, here again, that varies. For example, for
making a recording, the rate for a single session is $121 for a musician.
That’s the only payment that musician gets as far as recording is
concerned regardless of who uses that recording and where it’s played.
A musician that’s working in a nightclub will be paid the scale that
is applicable for that particular area which, again, will vary depend-
ing on the economic situation in that particular area. If it’s a small
city, it’s very low. If it’s large metropolitan area, it may be higher.

Mr. Rarseack. You know, there again, I would think it would be
very, very helpful for us to have some economic data as to their eco-
nomic well-being or their economic problems.

Mr. Worrr. Mr. Railsback, there’s a study that was just made here.
A major study was just completed by the Department of Labor which
was just released about a month ago, and if you want some of those
figures, I referred to them glancingly. Also, the National Endow-
ment for the Arts has figures for the underemployment and poor earn-
ings capacity of the performing artists.

I have a brief summary here for the record, a Department of Labor
study of the membership of the five major unions here in this area
which are the bulk of the professional performing artists in this coun-
try. You understand that we’re talking about performers that may be
primarily employed, say, in the live theater, but they will do record-
ings as well as concerts. About two-thirds of the members of Actors’
Equity—this is Mr. Bikel’s union—reported some unemployment dur-
ing the year 1976. More than half of the AFTRA, AGMA, and SAG
members, and one-third of the members of the American Federation
of Musicians were unemployed in 1976 or had incidences of unem-
ployment because they are casually employed. But compare this to
19 percent of the total labor force had experienced unemployment
in 1976.

So, in other words, two-thirds of your actors experienced unem-
ployment, compared to 19 percent of the rest of the workers in this
country. The duration of unemployment for performing artists is
Jonger than for other groups of workers in the population. For the
labor force as a whole, median duration of unemployment for all
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workers was 16 weeks. That is, half of all the workers had less and half
had more than 16 weeks of unemployment. In comparison, an aver-
age of 69 percent of the performing artists experienced more than 16
weeks of unemployment.

As you know, to qualify under CETA, the median earnings of about
$7.500 would qualify you for assistance. The Labor Department is
very concerned about who is qualifying. Twenty-eight percent of the
actors were qualified because they reported household incomes below
$7.000, 23 percent of the screen actors, 17 percent of Mr. Wolff’s mem-
bership, 16 percent of the Guild of Musical Artists, and 15 percent
of the musicians. This is total household earnings; so this is not just
their earnings from their performing. It includes their spouses’ earn-
ings, for the children’s earnings, if they are members of the household.

Here you have people, as the Department of Labor study points
out, where move than half have a college education, compared to 1614
percent of the performing artists force. Yet, you have 28 percent total
household earnings under $7,500 in 1976. I would be glad to have this
summary in the record. , '

Mr. RaiusBack. Does that study relate to a musician where it’s his
principal profession?

Mr. Chairman, could we get that study and make that part of our
records? We’d have a better idea as to the economic situation of a lot
of musicians. Would that be possible ?

How big is the study?

Mr. GorLoopnEr. It is quite voluminous, Mr. Chairman. I think there
is about a 12-page longer summary than this.

Mr. Ramuseack. Perhaps what we could do is make it a part of our
record without having it presented. Could we do that?

Mr. Kastenyemrr. Well, I would invite Mr. Golodner to submit
that for prospective inclusion in the record. We will examine it, and
if it’s just a 12-page document, it might be suitable for the record.

Mr. GoLopNER. This is merely a pamphlet.

Mr. FuexTteamBa. Mr. Chairman, I think it important to bear in
mind it was not too long ago when there were musicians employed
upon radio stations, and now they’re displaced by records.

Mr. RamsBack. I understood that from your testimony. I’'m just
very curious. I think a lot of us don’t know exactly what their economic
situation is. I had no idea how many of them had to moonlight, how
many of them are unemployed. I can understand your allegation that
there has been a serious disruption by reason of some of the sound
recordings and so forth.

Mr. Worrr. In further answer to Congressman Railsback—and I
hope that it needs no saying—in the first place, we can very easily,
this morning, privately or publicly demonstrate to you the life of
the busiest type of singer doing this kind of work. Very easy. More
importantly, I believe, 1s I hope that since 1975 we have been able to
impress upon you it’s really not important, basically, how much money
the singer is making because you know darn well he’s not making
as much as the broadcast industry, and he’s not using their material,
they’re using his. The morality of the issue must be the principal mat-
ter to be considered here. It just has to be or our whole structure col-
lapses, our whole capitalistic structure collapses if one is allowed to
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steal from the other and get the approbation of the public and the
Government. This is the important think, sir, and I hope that we have
in some way impressed that upon you.

Mr. RamLsBack. Yes. That’s all I have.

Mr. KastenMEIer. The gentleman from California, Mr. Danielson.

Mr. DanteLsoN. Thank you, Mr. Chairman.

I'd like to amplify a little bit of what our chairman pointed out

_#it the beginning. The purpose of this hearing is to obtain and collect
information for the benefit of the committee so that if and when we
get around to marking up a bill, we’ll know what changes to make in
1t, what to do with it.

“Mark up” is our shorthand term for “writing the bill.” The pres-
ent context of HL.R. 6063 is sort of a projected plan, a pro forma. That

~doesn’t mean we’re going to wind up that way. In fact, if we do wind
up that way, it will probably be the first bill in the history of the
United States that will wind up the way it started. Our questions are
important because we need to have some feedback from those of you
who have expertise in this field so that when we come to marking up
the bill, truly writing the bill, we can make it serve its purpose.

I have a couple of specific questions that I'd like to put to any of you.
We khow that with a recording one stellar performance can be used
time and time and time again. It eliminates the need for the artist or
the artists, plural, to get together and play every afternoon at 2:30.
I mean you've got a recording; now you can play it anytime you want
to. That. has more than one significance. One that bothers me is this:
To what extent would the performance royalty do anything toward
providing moré jobs, more employment for performers? Any of you,

‘please, field that question for me.

Mr. GoropNEr. I think, Mr. Danielson, it’s important. I would like
to reiterate before I begin to answer your question what Mr. Wolff has

‘said. This is not a relief bill.

Mr. Danterson. That’s my next question, but right now I'd like to
know to what extent will this bill, if 1t’s passed, create more work, more
jobs. To what extent will these performers be working more frequently
and be unemployed less frequently ?

Mr. Worrr. I don’t believe it will have that effect at all, Congress-
man Danielson.

Mr. Danterson. I think that’s correct, but I wanted to hear that
from one of your gentlemen.

Mr. Worrr. We have not found any make-work, any encouragement
of employment in the bill as such.

Mr. DanteLson. I don’t quarrel with that. That was my under-
standing, but I wanted to hear it from the other side of the table. We
still recognize that once a performance is recorded, it then is suscenti-
ble to being exploited time and time and time again, and that the effect
of having a royalty would be that while the artist does not go to the
studio and play live every day, he will at least get some compensation
as a result of the occasions on which his work is exploited. In other
words, his ‘compensation will have some kind of a continuing effect
based upon the use of the recording, but he doesn’t go to the studio
and plav every day.

Mr. Fue~ntEALBA. This would augment the income which is sorely
needed by all of our members and enable many musicians to continue
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“in the profession which they love, which today they are forced to go
into other jobs and moonlight because they don’t have an adequate
income.

Mr. Da~teLson. I understand that. The effect of this bill would be
that a performer who participates would continue to derive a degree
of income from his earlier performance. That’s about it, isn’t it, in
a nutshell ? :

Mr. FUENTEALBA. Yes.

Mr. DantELsoN. Now, one of you gentlemen in response to one of
the questions said that you had not fully thought out the degree to
which an individual performer would share in the pool.

I believe, sir, that it was you, Mr. Wolff. Would you expand on
that just a little bit, please?

Mr. Worrr. There’s not much more I can say except that we know
-that there are other procedures and machinery already in place which
have accomplished the same kind of distribution of pooled funds; so
there are models that we can use.

Mr. Danterson. I wish to thank you because your answer is correct
here, but I really am laying the groundwork to making a request.

Mr. WoLrr. Yes, sir.

Mr. Danterson. One of the facts of life in legislation, be it this bill
or any other bill, is to make it fly. We have to get past this little-sub-
committee. Then you have to get past a full committee, and then you’ve
got to get past the whole Congress. And at every step you have some
tremendous thresholds to cross. I am as certain as I am sitting here
that the question will be raised time and time again: Well, won’t all
this money simply go to the fat cats—I think one of you gentlemen
have used that term before—how do I know that Tom Jones who plays
the drums or somebody’s who’s playing the piano or somebody who’s a
little obligato in the backeround, how do I know he’s going to get any
money out of this? Would you and your best heads please get together
and work out some kind of a pro forma idea as to how we might be able
to share these things?

This committee will hold hearings again in Washington, if not here,
and we’re going to have to be able to answer that question when it’s put
to us on the floor of the House if we’re going to have any possibility of
passing this bill. So do a little constructive thinking and give us the
benefit of it. It is not a legislative function to go into that intimate
detail and to put it into a bill itself.

Mr. KasteNMEIER. If my colleague will vield on that, I’d like to en-
dorse exactly what he has to say. I would like to be able to follow the
rovalty dollar from the broadcaster to the pockets of the two witnesses
on the end, the singers. I would like to be able to see through what
mechanism it will reach them and at what point in time, how long it is,
life plus 502 How would it be monitored 2 On what sort of shared basis
would this take place? We would have to be able to answer all those
questions, very frankly, to convince others that it is a worthy idea.

Mr. Worrr. Mr. Chairman, we had thought, back in 1975, of pre-
paring such a pro forma, as I think you’ve called it, but we felt that this
was just opening up another area in which we could be attacked. You’ve
got to understand that if we give you a pro forma, it’s going to be, I
suppose, attributed to us as the thing that we insist upon; whereas, I
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would hope it could be presented and received as one of the ways in
which an equitable distribution could be made. Is that poss1ble? I mean
can it be accepted in that way?

Mr. DanieLson. That’s precisely what my opening coniment was. We
are asking questions in order to obtain information which will assist
us in marking up the bill. T don’t think that we would ever put such a
schedule into a bill. It doesn’t belong in law, but the information might
wind up in a committee report which sort of provides the background
music for the law. And I think it would be very helpful to us—I know
1t would be very helpful to us, and I think it would enhance the cha,nce
of this bill passing if it should reach the floor.

Mr. Worrr. Welll do it.

Mr. DaneLson. Fine. We'd welcome it. At least T certainly would.
My last point that I want to make here, you have a statistic that the
recording industry paid out some $28 million last year to pay scale
wages to some 25 ;000 performers which would be around $1,100 each.
Now, that’s an 1nterest1n0 statistic, but to me it’s not persuasive of any-
thinor and I want to tell you why. Within that bracket you have counted
every musician, every performer, who was paid at all. The one who
came 1 day and got 1 day’s scale is counted as well as, probably, the
most overemployed performer in the industry, and it just doesn’t work
-out that way : There’s little potatoes and big potatoes. It’s not too per-
suasive, If you want to give us some kind of a breakdown by bracket
that there were so many who collected in this bracket and another, that
might be of some help to us.

Mr. FuenTeaLBA. We would furnish that information to you.

Mr. Danterson. I think it would be a more valid statistic. I see creep-
ing into the background some of the questions precisely what Mr. Wolff
said we’re not trying to do here, and I’m glad to hear that. Thisisnot a
gocial reform measure. It’s not the function of the Federal Government
or, in my opinion, any government to solve all the social ills with which
we're afflicted.

Thereare some, probably a little more primitive than I, who feel that
the government’s role i 1s to protect the coastline and coin money. I go
a little fur ther, but you’re not going to be able.to solve all the ilis that
heset, the entertainment industry through this bill or any other bill that
we conld generate. Capitalism. free enterprise, competition necessarily
dictate that some who would like to be Sinatras or Comos or, heaven
forbid, what’s that beautiful girl? Olivia Newton-John. They re not
going to make it.

Mr. KASTENMEIER. Congressman Railsback would like to add Linda
Ronstadt.

Mr. Danrerson. But everybody is not going to make the top dollar.
It’s tough if somebody who would love to be a Linda Ronstadt has to
wind up as a checker someplace in a food store, but, you know, if you
can’t cut it on one level, von’re going to have to cut it on another level ;
otherwise, you’re going to have to roost someplace else.

I feel that if a performer has created, by his or her talent or per-
formance, something of value that is recorded in some kind of tangible
form so that it can be performed time and time again, then that person
ought to get a fair share for his contribution. But I don’t feel we have
to guarantee to everyone the optimum livelihood, full employment, and
all the other goodies that come down the line.
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I hope you understand my point of view, and, frankly, I don’t think:

you disagree with me on that.

Mr. Worrr. We do have . )

Mr. DaxiersoN. You ought to have fair compensation for what.
you’ve created.

Mr. Worrr. Did I interrupt you ¢ . v

Mr. Kastenyerer. No, but we do have a time problem here, and con-
tributions will have to be recognized.

Mr. Worrr. We do have some working singers here who can tell
you what they did, what contribution they have made to the program-
ing of the broadcast and the background music and the jukebox in-
dustry. We can tell you what their contribution has been, and we can
tell you they have received absolutely nothing from those users. I know
you have a time problem. Could we perhaps just enter into the record
In written form a description of those gentlemen and ladies who are
here today ?

Mr. KasteNnMEIER. Please. You may certainly do that for the record.

Mr. FueNTEALBA. I think, first, Mr. Brown would like to cite an ex-
ample about a recording he had made if we have the time.

Mr. Brow~. My name is Ray Brown. I am a member of the musi-
cians union. Some years ago, there was a gentleman who became very
popular via recordings by the name of Jose Feliciano. I’'m sure most of
you must have heard of him at some time. He did a bluesy version of
the “Star-Spangled Banner” for a baseball game in Detroit which
2ot a lot of notoriety. He’s a blind man, and we did some recordings.
His very first album, he and I and a drummer went into the studio.
Now, there’s no way for him to read music; so he has to discuss it, and
we just talked about what we were going to do. We discussed these
things, and some of the ideas were mine and some were his and some
were the drummer’s, and we made up these arrangements and recorded
them, Then they brought in an arranger who then took what we had
done and recorded the music for the orchestra which they put over
it. One of the tunes we did was “Light my Fire” just to say an in-
stance. And this thing was being playved all day long on the jukeboxes,
on the radio, and I’m back in Detroit where my brother-in-law works
in a factory and my sister-in-law works in a factory. One works at
Ford ; one works at one of the other plants.

They heard this on radio, and they knew I was on the record, you
know. and they said, “Boy, vou’re going to be rich. We hear that rec-
ord all day long.” I said, “Listen, I’'m not getting one penny.” They
said. “You mean you don’t get anything?” Well. at that time scale
was 70-some dollars. T said that’s what I got, and that was it. If that
record is played in 1990, if it comes back and it’s a hit again, T still
don’t get a penny.

You know, a guv makes a car or drives a bus. at least he gets some-
thing besides social security. He-gets a pension from Ford or from the
plant, you know, but we don’t get not one penny, and this is what
we're talking about, not how. much we make, per se. but musicians
make what they make at the time, and then. although their stuff is
being played. they never get anything else, and when they get old they
don’t even get a pension.

Mr. KastenMEER. The Frank Sinatras get so many cents a record,
don’t they ?
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Mr. Brown. The stars get paid. : :

Mr. GoLopNEr. Mr. Chairman, that is not on the use of the record.
They get a royalty on the sale of the record. The consumer, we'’re keep-
ing this whole thing going. But they don’t get paid from the use of
their record. And there comes a time when people will be taping right
off the air and won’t be buying those records, and they’re not gomg
to get any royalties out of the sales. This is what we’re concerne
about.

Mr. KastENyEer. Thank you, Mr. Brown. )

T'd like to now yield to the gentleman from Maine and to say
the gentleman from Maine is correct about the provisions of H.R.
6063 with reference to the distribution of jukebox royalties. This
would be split, presumably, between author-composers and performers.
And the presumption, I guess, was that it would be rectified by the
copyright royalty tribunal, this division. But, in any event, he was
correct in that assumption. I yield to the gentleman from Maine.

Mr. Couew. Thank you, Mr. Chairman. )

First, I'd like to say, in rebuttal to what appeared to be an intima-
tion in the presentation by the panel, I'd like to take this opportunity
to praise the chairman of this subcommittee. I had the opportunity to
serve on this in the past, and he is perhaps one of the most independ-
ent and nonpartisan chairmen that I’ve ever worked with, and I want
to tell you that he does not bend under the weight of pressure, no mat-
ter how dense that pressure might be or whatever its intensity, and so
ithat the fact Mr. Wolft that you might feel that you’re on the hit
list of some associations or broadcasters does not mean that either the
chairman or the subcommittee or the full committee shares the same
sort of feeling, which is not to say that there are not some serious
questions to be asked and answered, hopefully, before we ever proceed
to the full committee or to the Congress itself. But there are, I think,
some legitimate questions which have to be raised notwithstanding
your reluctance, I think, to put forth a proposal which might be sub-
ject to attack.

Justice Holmes once said : “The truth of an idea is its ability to get
itself accepted in the marketplace.” And we have to deal in the market-
place of ideas to the extent that those ideas stand the test of criticism
and scrutiny and otherwise so that we have a better product to go to
the Congress with. Those questions will be raised, and if there are
not satisfactory answers by us. it will be rejected.

Now, I'd also like to say, Mr. Golodner, I was very impressed with
the presentation that you made. I think, however, one thing that you
tended to get into which I don’t feel was related to this matter was
characterized as being exploitation. I think you touched upon the ex-
ploitation of the land in some sort of analogous situation, and I appre-
ciate the intensity with which you are speaking. But it comes to mind,
for example, that there is a very controversial measure here in Cali-
fornia about the extension of the protection of the redwood trees. And.
there you saw, I think, that the AFL-CIO did not consider that to be
a_question of exploitation, that the workers actually had a common-
ality of interest with their jobs as far as that was concerned; so that
was not necessarily consistent with conservation of the.redwoods, but
rather, I assume, the AFL~CIO took a different position on that.
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I have a similar situation in Maine right now. For example, we have
a proposal for the construction of a dam which would destroy 88,000
acres of land, and, of course, the AFL~CIO was in favor of that con-
struction to produce jobs; so it isn’t necessarily tied together, the ex-
ploitation of land and the exploitation of writers and performers, and
that’s something I think we got off on.

Mr. Gorop~ER. I don’t think we ignored the human considerations
because the resolution of that did provide for those workers that were
being displaced from the opportunity of making a living. In quite a
heavy package, I believe, Congress voted to assist those workers. In the
same way here, we’re asking that the workers in the arts field be some-
how compensated for their work. However, I don’t think the analogy
is quite correct because we are here, and I guess I get in trouble from
speaking extemporaneously in reference to——

Mr. ConEn. 1 didn’t find it in your prepared speech. Let me ask you
this: How would this benefit the consumer? You made that statement.
Mr. Wolff made that statement that such a bill would ultimately bene-
fit the consumer. Do you really mean to suggest that prices of records
are going down as a result of this bill ¢ -

Mr. Gorop~ER. I don’t think they’re going to go down. I think it will
moderate pressures for pushing them up. Obviously, when you're
broadening the base of those who are sharing the costs of the produc-
tion of these materials, you are relieving, to that extent, the total
burden which is placed on the pocketbook of the consumer.

Mr. Comex. I'm not sure I followed that because it seems to me, not-
withstanding what we do on this committee, the price of records will
continue to go up like everything else is going up. And I don’t see how
this bill will benefit the consumer in the sense that whatever advertis-
ing costs are passed from the broadcasters back to the advertisers will
be passed on once again to the consumer in the form of higher prices;
so I didn’t follow the logic of that statement. . ' _

Mr. GoropxER. That is theoretical. We don’t know how much will be
passed on to the advertiser. The various studies we’ve seen from the
FCC, the Copyright Office, shows that the broadcasters are quite
healthy and probably could absorb some of this additional cost. We're
speculating here, now. :

What we do know 1s the performer can’t afford to subsidize this
anymore, and the only place he can go for the money is the recording
cempany. And the recording companies have to pass that on to the con-
sumer, or, very frankly, the concern is that they can just as easily
record in Europe where the musician there-does not have to front load
his recording session as much as the American. The American, when
he goes and makes his recording, says, “This is the last chance I'm
going to get any money out of the recording because I'm not going to
get any further payments.”

. Mr. Coren. We're pressed for time, and there are a lot of issues I’d
like to discuss. To say that consumers are going to benefit, ultimately.
from this particular measure, I don’t think that would withstand
analysis, ] ) _

Mr. KastenMerer. I want to thank the gentlemen from Maine and
also for -his comments, although I must say the only hit list I know
about is the top 40 tunes they play today. .
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. Let me, on behalf of the committee, say that I appreciate your ap-"
pearance here this morning, all the principal witnesses and those of
you who have accompanied them for their contributions.

It is clear that there are other questions we haven’t asked. There are
areas we haven’t explored. We may have to supplement this last hour
and a half by other means in the future, but that doesn’t diminish the
contribution -that you’ve made this morning. And on behalf of the
committee, let me say that I appreciate it. -

Mr. Worrr. Thank you, gentlemen.

- Mr. Xastenmerer. Now I would like to call, as our next group of
Wltnesses, the distinguished group of representatlves of the National
Association of Broadcasters, and I would like to call on Mr. Carl
Venters who is president of the radio station WPTF, Raleigh, N.C,,
board member of the National Association of Broadeasters. If he and
other broadeasters would come forward, rather than introduce you my-
self, I will defer to Mr. Venters and permlt him to introduce members-
of this panel

TESTIMONY 'OF CARL VENTERS, NATIONAL ASSOCIATION OF
BROADCASTERS, ACCOMPANIED BY “BUDDY” DEANS, MAJOR
SHORT, JOHN DIMLING, WILLIE DAVIS, PETER NEWELL, JOE
RAYBALL, AND TED ARNOLD

Mr. Ve~ntERs, Thank you, Mr. Chairman. As you said, my name is
Carl Venters. I'm from Raleigh, N.C., president and general manager
of Durham Live Broadcasting Service which operates VVPTF—AM .
WQDR-FM, and WRDU-TV. I also represent the North Carolina
Association of Broadcasters.

Before introducing our-panel members, I would like to introduce
several people, several of the broadcasters sitting behind me: Wade
Hargrove, who-is executive director and general counsel of the North
Carolina Association of Broadcasters; Frank McLauren, who is chair-
man of the California Association of "Broadcasters from Santa Rosa;
Howard Smiley, president of the California Association.of Broad-
casters; Bob Light, the executive director of the Southern California
Broadcasters aro among the other broadcasters behind us. .

Introducing our group here—and several of those will make pre-
sentations after I do that—I’d like to first intr oduce, on my left, Mr.
“Buddy” Deans, president of the Arkansas Association of Broadcast-
ers and also president and general manager of radio station KOTN-
AM-FM, Pine Bluffs, Ark and, next to me, Mr. Major Short,

resident and general manager of the radio station KXOBH, Hot

prings, S, Dak. ; ; and, immediately to my right, John D1m]1ng, vice
president, and director of research, National Association of Broad--
casters, Washington, D.C.; and, to- his right, Willie Davis, president
of radio station KAGE—FM here in Los Angeles; and, next to Willie,
Peterr Newell, general manager of radio “station KPOL-AM-FM
here in Los Angeles; and, also to his right; Mr. Joe Rayball, president
of the Massachusetts Association of Broadcasters and also of radio
station WARA of Massachusetts and vice-president of WVNA, Salem,
Mass. And that, with all those call letters and details, is our pane] I
forgot Ted Arnold down there. Ted: Arnold is vice- president and
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general manager of radio station WHBF-AM-FM, Rock Island, I1I,
Pardon me. I think that’s it.

Mr. KasTENMEIER. Just by happenstance, he comes from Congress-
man Railsback’s district. Pure coincidence.

Mr. VexTers. We'd like to begin by asking Peter Newell of KPOL~
AM-FM, Los Angeles, to make a statement. We’ll follow that
with several other statements and then leave the time open as you
suggest for discussion.

Mr. NeweLL. Mr. Chairman, I'm currently chairman of the board
of directors for the Southern California Broadcasters Association.
This is a trade organization representing some 125 southern California
radio and television stations. A number of our members are present
here today. and I'd like to recognize them.

Would the Southern California Broadcasters members please stand.

Mr. Kastenmerer. For the record, I think there are perhaps as
many as, at least, 20 persons so that obviously southern California is
well covered by radio broadcast.

Mr. NEweLL. We are here, Mr. Chairman, to voice a very strong
and very sincere opposition to this proposed legislation. We believe it
creates a most unfair and inequitable situation and one that causes
us & very grave concern.

A performance right in sound recordings is purely and simply a
redistribution of moneys from one segment of the private sector to
another. There will be no benefits to the Nation’s economic system from
such a transfer of funds and no benefits to the general public.

There will be benefits flowing, however, to record companies and to
performers, but absent economic or public welfare improvements, any
decision to restrict moneys in the private sector must be made on the
basis of fairness and equity.

The premise put forward by the supporters of this legislation is that
a current inequity exists, that radio stations use recorded performances
in order to attract audiences which they then offer for sale to adver-
tisers. Since the producers of the recordings are not paid by the radio
stations for the programing material they supply, it is said that radio
is exploiting their product. If, in fact, record companies and perform-
ers do not receive anything for the use of their product, then they
should be compensated. But let’s look at the realities of the two busi-
nesses. The record companies and performers derive most of their
incomes from the sale of recordings. By far the most important factor
in generating record sales is radio airplay.

Without radio, the record industry would be a small fraction of its
present size. Fewer performers would be working, and those who
worked would be earning less money. This is a most important point.
Radio is responsible for the economic existence of today’s recording
musicians. I ask anyone who's testified here today if their industry
would not wither without radio air play.

Record companies and performers make no direct payments for the
free exposure of their product on radio. Radjo stations, as yet, have
nothing to sell but their air time. Advertisers have determined that
that air time has a tangible value to them. It’s a commodity on which
a price has been set; yet, the Tecord companies pay nothing for that
which producers of other goods and services pay substantial sums.
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In fact, record companies receive more benefits than paying adver-
tisers receive. They get more repeated exposure for their product than
commercial accounts, and they get more valuable exposure. Other ad-
vertisers must be content with a mere description of their product. In
the case of recordings, the product itself is presented for examination
by the potential purchaser.

There can be no question here that record companies and performers
receive something of value from radio stations when they get free air
play. The question is, is that value enough to compensate them for
providing free product for use in stations’ programing ?

One way to determine the value of free air play is to listen to what
record industry executives say about it. Bob Sherwood who’s vice
president of promotion at Columbia Records was quoted recently in
Billboard magazine. He said, “If a record doesn’t get air play, it
doesn’t sell.” Last fall, I spoke with John FHoughton, general manager
of Licorice Pizza record stores in Los Angeles. He said, “Radio station
air play is the most important factor in the sale of records. The more
stations that get on a record, the more it sells, and the higher the play
rotation, the more it sells.” One record manufacturer’s survey of rock
sales found that over 80 percent of albums are purchased because
people have heard a particular portion, one or two of the songs, over
the radio and like them.

If you want more evidence as to how much importance the record in-
dustry attaches to the free use of radio’s valuable air time, look at
what they do, not just at what they say. Record companies give away
their product to radio stations free of charge. They could charge us
for this product, just as they charge the publie, but they don’t, except
in the smaller markets.

They give us millions of dollars worth of their product free just
to encourage us to play it. They spend millions more in trade paper
advertising trying to get recognition for their new records. They main-
tain large staffs of promotion people who are told to get us to add their
new records to our play lists. In 1976, the industry employed 185
people to do this just in the city of Los Angeles. Fifty-two record
companies employed 684 people across the United States that year just
to ask radio stations for free air play. They spend additional millions
to buy advertising time on radio stations.

I’ve heard the testimony this morning about our exploitation, the
legal piracy that we indulge in, the using of their product without con-
sent. This 1s unbelievable. If they could legally do it, the record com-
panies would not spend all this money to get us to play their product.
If they could legally do it, they would force us to play the product.

So what record companies do as well as what they say tells us that
radio air play is the lifeblood of their industry. Our product, our
valuable air time, given to them in exchange for the use of their prod-
uct is what makes the record industry what it is, a $2.7 billion-a-year
business, a bigger industry than radio, their benefactor, by some $700
million a year. -

What’s more, radio’s $2 billion annual revenue is divided up among
almost 7,000 stations. By contrast, most of the $2.7 billion in record
revenues is shared by fewer than 100 record companies. Radio is an
industry made up mostly of small businesses. The record industry is

36-510—78——3
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dominated by big business. And here we have their big businesses,
made big by our small businesses, saying that they are being treated
unfairly. That is unconscionable. :

The record industry will tell you that a very small number of their
records gets the kind of air play that produces high volume record
sales. Even assuming this to be true, this group of hit records accounts
for the great percentage of record industry profits and easily covers
the costs of their unsuccessful releases. )

If any inequity exists, it is that radio stations are not being ade-
quately compensated for all this free advertising. The record indus-
try generates $2.7 billion in sales using our product, and we generate
only $2 billion in sales using theirs. Unfortunately, because the FCC
limits the amount of air time we can sell each hour, stations are unable
to charge for the records they play. If radio stations are to be charged
a performer’s royalty fee, the present balance in the marketplace
would be destroyed. There’s simply no rational justification for dis-
turbing that balance. We hope the subcommittee will recognize that
a performance royalty will create an unfair windfall for record com-
panies and performers. We hope you will reject this legislation.

Some potential questions remain to be answered. What about the
fact that European nations recognize performers’ rights in sound
recording ? The answer here is that those nations have broadcast sys-
tems which are owned or controlled by the government, and it is the
government that pays the performers’ fees. This is simply an indirect
government subsidy of performers.

Another question: Can radio pass these fees onto the advertisers?
The answer 1s, in most cases, “no.” The larger, more profitable stations
would certainly try to recover these fees through rate increases, but
if advertisers rebelled, the station would have to rescind. Most sta-
tions cannot raise their rates just because they want to or even be-
cause they need to. Rate increases have to be accompanied by increases
in audience size or increased demand for air time. The Register of
Copyrights was incorrect in her assumption that we can simply pass
along extra costs. But the argument here is not whether stations can
afford it, or whether they can pass it along. The question is whether
our industry is going to be mistreated for the benefit of another. Others
will testify regarding the Register’s report, but I can assure you of
another inaccuracy. It stated that radio station losses reported to the
FCC are not real. I can tell you that the figures reported by my sta-
tion are real, and I can never remember from my 19 years in the busi-
ness reporting anything other than its actual income and expenses.

Another question: Aren’t background singers and musicians poorly
paid, and couldn’t these fees remedy that situation? I don’t have ex-
pertise in musicians’ compensation. However, it is my understanding
that most musicians are represented by labor unions, and it’s their re-
sponsibility to get them fair wages. This is a problem between the
record companies and the labor unions, and the broadcasters should
not be brought into it. Moreover, if you assume that these royalties
will be allocated to musicians based on frequency of record play, the
musicians whose records are popular will be getting most of the
money. Those who are doing poorly now, because their records aren’t
being played and aren’t being sold, will continue to do poorly. The
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record companies and the star performers are making substantial
profits, and in many cases the income of the star is measured in the
millions of dollars. It is these people—the record companies and the
highly paid performers—to whom the musicians should turn for re-
lief. The broadcasters, I have already stated, have already paid with
their valuable air time. They are beneficiaries of our exposure of their
work.

Another question: Shouldn’t classical music and classical musicians
receive support? I think perhaps so, but not this way. The record in-
dustry revenues and profits are growing rapidly without this legis-
lation, but the percentage of classical music being recorded is declin-
ing. History has not shown that the industry will divert windfalls
into the production of more classical music. Moreover, classical
recordings represent a minute proportion of records played on the
air, and, therefore, the percentage of rights fees they receive will be
next to nothing. It will be spread thinly among a great number of
musicians per each recording as well. Also, classical music radio sta-
tions tend to be unprofitable or marginal at best, and they will be
hurt the most. The public will lose the services of classical musie
stations which will either change formats or go out of business. The
loss of even a few classical stations would never compensate for the
small sums generated for classical performers. :

In summation, it might appear on the surface that broadcasters
should pay for the music which is produced at great expense and at
great risk by the record companies. But going deeper, you can see that
broadcasters provide the record companies an equally valuable serv-
ice and at no charge. The burden ot proof that the present system is
inequitable lies with the record industry. They haven’t supplied that
proof because they cannot. Thank you.

Mr. KastenmEerer. Thank you, Mr. Venters.

Mr. VexTERs. Our next presentation will be made by Major Short,
president and general manager of radio station KOBH, Hot Springs,
S. Dak.

Mr. KastenmErer. Mr. Short.

Mr. Suorr. Thank you very much. I don’t envy you, you gentlemen
on the committee, considering this kind of legislation when you have
never been in either phase of the recording industry or in broadcast-
ing. But for 20 years, starting in 1948, T was a traveling entertainer,
musician, and recording artist. For 18 years I was a partner in a
group known as “Somethin’ Smith & The Redheads.” With this group
I recorded six albums as well as many single releases on the Epic and
MGM labels. The recording phase of my career started in 1954 and
ended around 1960. Since 1968 I’ve been a broadcaster. I own and
manage radio station KOBH located in Hot Springs, S. Dak. Now,
as you can see I’ve been on both sides of the situation, have had the
unique experience of being a performer and a broadcaster, and from
that experience I make these observations. S )

When I recorded, I recorded as a union musician in spite of the fact
that T was a so-called artist and under contract to the recording
company, I still recorded under union contract and, therefore, was
paid union scale for the time I spent in the recording studio. In the
event our record was a commercial success, we’d receive royalties
from the recording company according to contract.
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At recording sessions, all of the sidemen work on union contract and
receive union scale at least. Scale for recording dates is probably the
highest in the business; so recording jobs for performers are regarded
as economic plums. I have known musicians who limited the number
of months they would work in recording studios largely because it
would not make economic sense to continue to work into a higher tax
bracket. Since the recording musicians are the best in the business,
many of them have other regular studio jobs in television and pictures,
not to mention live performances if they choose to do so. In all the
years I spent in the recording business, I never saw an underprivileged
studio musician. As a matter of fact, even as a semisuccessful artist, 1
always somewhat envied the economic security of the studio musician.
I still do. My conclusion is that there is considerably more greed in-
volved in the promotion of this bill than there is genuine need.

My second observation is that the percentage of performers who
would qualify for benefits under the proposed copyright legislation
is very small. Under present conditions, companies can't afford costly
errors during the recording session; so only the best performers are
hired. They represent a very select coterie of musicians and singers.
There is talk that the money collected from the broadecasters would
go into a general union pension fund. What logic makes the broad-
casters liable for the welfare of the vast majority of performers who
never go near a recording studio? As a member of Musician’s Union
T.ocal 47 in Los Angeles for the past 29 years, I have received union
publications and have noted the political aspects of the arguments
of union officials. They thirst for a union victory, but that victory
would probably affect no more than a half dozen locals in the country,
and that’s an estimate.

One of the biggest questions that must be decided is “who is crea-
tive?” If it can be decided at all, it requires understanding of what
goes into a recording session. A session calls upon the talents of pro-
ducers, artists, composers, arrangers, conductors, musicians, singers,
engineers, copyists, contractors, editors, not to mention countless
other company employees who make contributions and decisions
prior to the session. From my experience it would be impossible for
me to conclude that a musiclan or singer or any performer, collec-
tively or individually, makes any greater contribution or was more
creative than any other member of the production crew. They must
be competent, or they wouldn’t be hired. But they need no greater
degree of competence than a carpenter or electrician. They are hired
to do a competent job, and they are paid for that job by the company
that hires them. It makes no sense for performers to expect a lifetime
annuity for 3 hours’ work in a recording studio.

I would like to call to the committee’s attention the fact that in
almost every case there are many more performers on a record than
there are composers. The cost of implementing this kind of legisla-
tion would, therefore, be significantly higher than the cost for dis-
tributing money to the composers. This fact presages higher rate
adjustments for a not-too-distant future making the likely economic
impact on broadcasters much greater than it appears with this “foot-
in-the-door” legislation. o

At present, recording companies are solely responsible for every-
thing that is recorded. This demands financial responsibility, and

HeinOnline -- 2 Digital Performance Right in Sound Recordings Act of 1995, Pub. L. No. 104-39, 109 Stat. 336 32 1995



33

this consideration automatically requires the companies to search for
quality in every phase of record production from the choice of studio
to artist to the performers, technicians, et cetera. If the burden of
financial responsibility is lessened, I think you can expect the quality
of product to be affected negatively. There’s a considerable amount
of experimentation and indulgence with producers’ fantasies now.
If the broadcasters start footing the bill, I would expect the empha-
sis to switch from quality to quantity, thereby increasing the odds for
a “far out” hit for the company. I conclude that the public would
not benefit from a glut of recorded garbage.

My final observation is that the recording industry is one of the
most successful industries in America. Visit the marinas on the east
or west coast and see the expensive yachts of recording company
executives. Visit Nashville, and you can take your choice of minibus
tours that offer to show you the expensive mansions of performers.
The only reason they don’t point out the equally impressive mansions
of the recording company executives is because the public is not
aware of who they are. But I’ve been in them, and I know they’re
there. I don’t wish to deny them their luxuries. I just don’t think it’s
fair to expect me as a broadcaster to make donations to their welfare
anymore than I expect donations to mine. Incidentally, I buy my
records.

; Mr. Kastenmeer. Thank you, Mr. Short,

Mr. VenTeRs. Our next presentation will be made by Willie Davis,
president of radio station KACE-FM here in Los Angeles.

Mr. Kasrexmrerer. I might say at the outset that Willie Davis is
known to many Americans both to us in Wisconsin as a very special
place because he was with the Green Bay Packers, and I recounted
old times I spent with him when he was player representative for
the Packers. I’'m glad to see his success in California.

Mr. Davis. Mr. Chairman, I am president of FM radio station
KACE in Inglewood, Calif., a close-in Los Angeles suburb. My sta-
tion uses a great deal of music, mostly contemporary soul. My state-
ment this morning will be brief and to the point. T oppose—and I
am sure that nearly all owners and operators of black-oriented radio
stations oppose—HL.R. 6063. I am not a lawyer, and T am not qualified
to discuss the constitutional issues involved here. I am a business-
man in a very tough and competitive fight. I run a small class A FM
station competing against a Los Angeles giant attempting to attract
listeners in large enough numbers to secure advertisers in large
enough numbers to make ends meet.

You realize, T am sure, that there are verv few black people in-
volved in station ownership. I purchased KACE from a trustee out
of bankruptcy. We’ve had a tough time in getting the station on the
air and trying to build a listening audience. I want to tell vou on
behalf of every small station operator that one thing we don’t need
is an additional payment for records that we play. I don’t know if
the artists who perform in the soul music area are creating something
that is copyrightable. However, I de know that an extra 1 percent
cost of doing business is going to hurt a station like mine. It will
affect the quality and the extent of our public affairs programing.
T urge you not to impose performance royalties on the broadcast
industry.
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I understand, gentlemen, that tomorrow your subcommittee is
scheduled to take a tour of a recording studio. I would like to respect-
fully offer you a tour of KACE. It’s located at 1710 East 111th Street
out of the high rent district. I don’t think you would find it very
luxurious. While there, vou could take a look at my books. I think
you'd be impressed, for the dollar volume is not there. But I think
you would also be impressed with the expense I face. KACE lost a
considerable amount of money in 1977.

In conclusion, Mr. Chairman, let me quote from the November 24,
1977, issue of Jet magazine. Bill Withers, a popular black vocalist,
whose hit record “Lean on Me” was one of the Nation’s top sellers, a
few years back said, “Every dime I’ve got is from records, and I live
or die by radio...” Thank you.

Mr. KastenMEerr. Thank vou, Mr. Davis. Of course, I suppose if Mr.
Bill Withers were here testifying, he would be testifying for the other
side, don’t you think 2

Mr. VeExTER. Our last statement will be made by John Dimling, vice
president and dirvector of research for the National Association of
Broadcasters.

Mr. Kastenaerer. Dr. Dimling.

Mr. Dmvrixe. Thank you, Mr. Chairman. My name is John Dim-
ling. and as Carl says, I’'m vice president and director of research of
the National Association of Broadcasters. I'm also an economist, hav-
ing spent most of my academic and professional background doing
economics, and so today I’d like to talk about the issues in H.R. 6063
from the standpoint of an economist.

As you know, the Copyright Office commissioned an economic study
to assist the Register of Copyrights in making here recommendations
to Congress, and she has relied on some of the conclusions of that study
in making those recommendations. I'd like, therefore, to review briefly
for the subcommittee our analysis of the economic issues and to com-
ment on how these issues were dealt with by the Copyright Office and
by the economist retained by that office. I wanted to discuss, namely,
the economics, the relationship between the record industry and the
radio industry, and I don’t think I really needed to say much more
about that. I should point out that how much more record company
artists derive from the sale of records has been documented in a study
by the later Professor Fredric Stuart of Hofstra University. That
study has been discussed with this subcommittee in previous hearings;
so I’ll not take the time now to review it unless you’d like me to do so.
I would like to emphasize, though, that contrary to what Mr. Golodner
said earlier, this compensation has been substantiated in that study.

Interestingly, nobody denies that the benefits accruing to performers
from the free airplay of records are substantial, but the Register of
Coprrights dismisses such benefits because, she says, they are “hit or
miss”—a propitious choice of words. There can be no denying that

" some records “make it big.” and others do not, but this is the nature of

- the record business, indeed, of all show business. As long as the suc-
cess of records and performers is determined by the marketplace—
that is, what the public wants to hear—performing music is likely to
be a business where the rewards are spectacular but unpredictable.

The second point that I’d like to malke has to do with the economics
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of the radio industry. If the cost of operating a radio station are in-
creased by the imposition of a performance royalty, many stations will
be forced to cut costs in other areas in ways that will adversely affect
the service they provide the public, and a few stations may even be
forced to leave the air, in particular, classical music stations. The radio
business is a very competitive business and one in which many stations
lose money or operate on very slender profit margins. I’'m amused to
hear the radio industry characterized as “fat cats” when, according to
the FCC, 35 percent of the stations in the country lost money, and last
vear was a very good year, generally, for the radio industry. In this
economic environment, an increase in costs will naturally force a mana-
ger to seek ways of reducing other costs; so a performance royalty
could force some stations, for example, to drop a wire service they now
use for newscasts.

What is the response of the Copyright Office to this concern? Well,
the Office apparently relied on the report of their economic consultants
to deal with this concern; so I'd like to discuss that study now. That
report—which I’ll refer to as the Werner report, after the author—
makes two points in response to our concern that a performance
royalty would adversely affect a station’s ability to serve the public.
First, the report seems to say—and here I'l] have to oversimplify—that
either brodcasters arent’ interested in making money or the FCC
financial data can’t be trusted. This conclusion of Werner’s is based on
the study’s finding that some stations have stayed on the air in spite of
having reported to the FCC that they had lost money for 5 straight
vears. On the basis of this information, Werner feels that there are
*hidden profits” in the FCC financial data that broadcasters haven’t re-
ported to the FCC.

Because there are broadcasters here on this panel, I’ll let thein tell
vou whether or not they report information to the FCC. with profit
hidden in that data. You’ve already heard one of them say that that’s
not the case. I'll simply point ont that as an economist there are many
reasons why a firm might continue to operate over a period of years
even if it’s losing money. Economists and businessmen make 2 distine-
tion between fixed costs and variable costs. Economic theory tells us that
as long as a firm has prospects for eventually making a profit, it is
rational for the firm to continue to operate as long as its revenues are
ereater than its variable costs. Fixed costs like interest payments, de-
preciation of property, and so forth. continue whether the station
operates or not; so it makes sense for a station to continue to operate as
Jong as it can cover its variable costs.

In practical terms, there are many reasons why a station might re-
port. losses for several consecutive years and still have hopes of making
moneyv. A station may have changed hands, and it may take the new
owner several years to turn the station around : some stations may have
hecun. operations during the period and may still be suffering substan-
tial start-up costs. In some cases, an operator may decide that he can’t
make a go of it after 8 vears, but it may take him 2 years to sell the
station. as a practical matter. )

Bv failing to consider these possibilities, the Werner report’s con-
clision—that the FCC financial data. are suspect—is nothing more than
conjecture and, we believe, wrong. We appreciate that this subcommit-
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tee will consider the impact of a performance royalty on the radio in-
dustry. And we believe that the FCC data are a reliable source of in-
formation about the financial performance of the industry.

Now, Werner’s second contention is that radio stations can raise their
rates to make up for the cost increase. In economist’s terms, Werner be-
lieves that the demand for radio advertising time is inelastic. This con-
clusion ignores the basic fact of radio life—that radio must compete
with other media for the advertiser’s dollar. As any one of the broad-
casters in this room will tell you, a radio station competes not only with
other radio stations for advertising, but with television, newspapers,
magazines, and even media like billboards and direct mail. This, even
if all the radio stations in a given market were to raise their rates, they
would lose business to other media.

In reaching his conclusion that stations could raise their rates with-
out reducing their revenues, Werner does several statistical analyses.
His analysis, does not, in my judgment, support the conclusions he
draws from it. I can discuss these analyses in as much detail as you like,
but for now let me give you an example of what I mean. Werner
examines changes that have taken place in the rates that radio stations
charge and changes in station revenues over the same period of time.
He finds, for a sample of markets, that between 1971 and 1975 station
rates went up about the same amount as did station revenues, same
proportion, and from this he concludes that the demand for radio ad-
vertising is increasing. This conclusion just doesn’t follow from these
data. Both the rate and the revenue increases reflect the effect of infla-
tion in that time period, not any increase in the demand for radio ad-
vertising in any real terms. They simply reflect the shrinking value of
the dollar.

Finally, and perhaps most importantly, the Werner report really
malkes no effort to examine whether a performance royalty would affect
how stations serve the public. The author of the report, in reply to com-
ments that we filed with the Cepyright Office about his report, said this:

If (the report) does not deal with the question of whether it is fair to broad-
casters, nor does it deal with the effect the law would would have on the quality of
public service programing. While cutbacks in “community responsive” programing
are potential effects on the proposed bill, they are not economic effects.

Now, that may seem astonishing, that a study commissioned to
examine the economic consequences of the proposed payments con-
sciously ignored what effect the payments would have on public service
pregraming. But even more astonishing to me is the manner in which
the Register of Copyrights discusses our concerns about public service
programing. They were quoted to you this morning by the earlier panel.
In discussing whether performance rovalties would cause some stations
to curtail certain kinds of public service programing. she relies on the
Werner report as evidence that, performer’s royalties would not disrunt
programing, apparently overlooking the facts that Werner specifically
disclaimed any interest in the issue. He inst. didn’t look at that question.

There’s a final economic point that I’d like to make, and that is that
the financial problems of musicians can’t be solved by imposing what
amounts to a tax on broadcasters. Most records are made bv a rela-
tively small number of musicians. I’m going to depart from the nara-
graph I have there because Mr. Danielson raised a point that I think
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is worth covering right now. Most records are made by a relatively
small number of musicians. This is Mr. Danielson’s small potato-large
potato problem. In 1976 more than 80 percent of the recording jobs
were held by only about 14 percent of the members of the A.F. of L.;
that is, a few people do a lot of work. Nearly all the musicians who
work this frequently do very well financially according to a survey
that the A.F of L. did. According to the Werner report, of musicians
that had recorded, that had made records, 22 percent of the members
of the A.F. of L. had individual incomes in 1976 of more than $21,000.
These are the people that are recording frequently, people that are
doing 80 percent of the recording business; so of the fees that broad-
casters would pay under H.R. 6063 for airplay of recorded musie,
most of the money would go to relatively few musicians, the people
that already earned substantial revenues.

Mr. Rarrseack. May I just ask a question ?

Did I understand you to say that 22 percent of the people that
perform studio music made $21,000 or more? Is that right?

Mr. Divuine. Yes, Mr. Railsback. According to this report, of
the performing artists, whoever participated in making sound
recordings. _

Mr. RarLspack. Do you also happen to have the average?

Mr. Dimring. I do not. I can’t calculate the average from this num-
ber. Tt would be somewhere between $9,000 and $21,000 which doesn’t
tell you very much. But my point is that a few people are doing a
lot of the work, and those people do quite well.

More importantly, there’s some doubt about whether H.R. 6063
would actually benefit even the musicians because the costs of admin-
istering the system to collect and distribute the royalty payments
could be so expensive that little money would be left over for the
musicians. Again, this is the point that was raised by Mr. Danielson,
and I think the subcommittee is to be commended for looking for
some specifics in this area. We do have some information about spe-
cifics because the Werner report actually looked at three different
systems for calculating and distributing the money. Werner’s dis-
cussion of these three systems leaves some serious questions about the
cost or the feasibility of each of these systems. He looks, for instance,
at what the music licensing societies now spend in the terms of ad-
ministrative costs. BMI spent $5.6 million in 1976. ASCAP spent $8
million in 1976 just in administrative costs. And I can be as specific
about some of these other systems as you’d like, but the point is that
Werner recognized that there was a problem here, but he didn’t offer
evidence that the problem could be solved in a way that would leave
any substantial amount of money for the intended beneficiaries of the
proposed royalty payments. Not only does this leave unanswered the
question of whether the performers will really benefit from the pro-
posed royalties, it also raises some question about the efficiency of the
proposal, from the standpoint of an economist, since these so-called
“transaction costs,” the costs that really aren’t contributing anything,
appear to be such a large proportion of the total money involved.

Now, there’s one solution here. Distribute the money without re-
gard to how much the records are actually played on the air or even
without regard to whether the recipients played the records. But if
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this approach is taken, it seems to me that this would be dropping any
retense that this legislation is really dealing with any copyright leg-
wslation. I’'m not an expert in copyright or constitutional law. I’ve
always understood that the purpose of copyright legislation is to re-
ward the performers for their work. It seems to me this makes it
clear this is only a tax on broadcasters, not really a protection for the
creators of original material. Thank you, Mr. Chairman. )

I have been asked to deliver to you a statement from the National
Broadcasting Co. in opposition to H.R. 6063, and I’d like simply to
request on behalf of NBC that it be accepted for the record.

Mr. Kastenmeier. Without objection it will be accepted for the
record. :

And that, Mr. Venters, concludes your testimony ?

Mr. Venters. Yes, sir. And we’re at your pleasure to discuss any
questions that you might have. .

Mr. Kastenmeier. Thank you. That was an excellent presentation
by your panel, and I appreciate that it covered a number of issues.
The testimony seemed to me to be critical, not only of the bill, but
really of the present system, that is, of the ASCAP, for compensating
the composers and authors and whether it is a tax on broadcasters
and so forth. How do you respond to that? Are you still sort of re-
sisting, let’s say, the royalties paid to performing rights societies for
authors and composers? Do you still feel that’s unfair, or have you
made your peace with that? Do you now see that it’s somewhat analo-
gous in terms of systems ?

Mr. VextTERs. I don’t know that that was actually raised by any o
the presentations made here. -

Mr. Kastenmerer. No, it wasn’t. That’s why I’'m asking.

Mr. VenTERs. Excuse me.

Mr. Kasrenmerer. There was reference to how equitable the sys-
tem was and the payout and so forth and so on. These were the same
questions faced by ASCAP and other performing arts societies in the
past. And, in a sense, it, too, could be said that the broadcast indus-
try was taxed because they pay royalties to authors and composers.
So what I'm saying is many of the same arguments you made in argu-
ments in opposition to this bill are already implicit in the law with
respects to authors and composers, and yet I take it you’ve made your
peace with that particular aspect of the law ? .

Mr. Saorr. May I make a comment about that because that’s ab-
solutely true. We have made our peace with it. There is no other way
for them to be compensated. The recording companies don’t pay the
composers and authors. Composers and authors go around and sub-
mit their material to record producers and so forth, and this is just
the way it has evolved. They get all their compensation from copy-
right legislation. If this bill were to go through, though, it may be an
entirely different means of compensation.

Mr. Kastenmerer. Well, we don’t know fully what means of com-
pensation would be proposed here. We have an idea in general terms.

Mr. Divring. Could I also make a point from an economic stand-
point My reference to the Stuart report—what was done in that study
was to examine the revenues received by various parties involved in the
production of records. The authors, composers, and publishers actually
got the money from two sources—from the music licensing fees and
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from the mechanical royalties from the sale of records. The artists ob-
viously only get money—and the record companies—from the sale of
records. What Professor Stuart found was that, for a sample of rec-
ords he looked at, the authors, composers, and publishers were actually
getting no more, in fact, a little bit less from those two sources than
the artists were getting from the single source, from the source of rec-
ord sales. So that’s, I think, an important economic Eoint.

There’s also, I think, a distinction that ought to be pointed out here.
The BMI and ASCAP and SESAC licenses are negotiated each year,
and to the extent that negotiations reflect fair market value, I suppose
one could argue that those licenses do reflect fair market value. In ef- -
fect, the legislative rate of payment is what we’re talking about here.

Mr. KasTENMEIER. You are certainly not saying that if this ap-
proach were enacted into law that you’d prefer a negotiating position
than a compulsory license with the statutory fixed rate, I don’t think
you want to be open-ended in terms of negotiations, would you. .

Mr. Dmvuing. I don’t think I would want to speak on behalf of the
broadcasting industry. May I make a comment as an economist,
though? I think that what goes on in the radio and record industry
suggest that the payment, if it were negotiated, if there were any pay-
ment, would probably go in the other direction. But that’s, in effect,
what’s being done now because the record companies are delivering
their records free of charge to the radio stations. And, in any case, one
would expect that a negotiated rate would probably be less than 1 .
percent.

Mr. KasTENMEIER. Let me ask you this. The panel before us, really,
are broadcasters. Is television totally unaffected ? We've seen television
soul dance programs in the late afternoon. Those involve performing
rights, do they not? Or what would be performing rights? Would they
be covered, and many other aspects of television broadcasting ? Is there
anybody here able to speak for television ¢

Mr. Dimrine. They would certainly be covered. I think the concern
of broadcasters is focused on radio for several reasons. Television is .
certainly interested in this problem. i

Mr. Raruspack. Mr. Chairman, could I just comment a moment ?

T think that it is significant that there is a different schedule again
for television compared to radio. I’m not smart enough to know why
the difference in rates, but radio does seem to have what constitutes a
higher percentage rate than television.

Mr. KasTeENMEIER. Let me ask you this about coverage ; for example,
a CBS affiliate radio station doing rebroadcasts of “Mystery Theater.”
Now, this is not music at all, but if “Mystery Theater” was originally
produced while such a law were on the books, would the performers,
nonmusical though they are, the actors in that radio drama be pro-
tected in this bill ¢

Mr. RayBarL. It’s all-encompassing legislation. .

Mr. KasteNnMEIER. What I’m suggesting is that there’s a concentra-
tion on radio and music, but, really, the reach of the proposal goes
somewhat beyond that.

Mr. DimLing. Yes, that’s absolutely correct.

Mr. KastenmErer. One final question of Mr. Dimling since he’s
probably the one person who could answer this. You raised serious

HeinOnline -- 2 Digital Performance Right in Sound Recordings Act of 1995, Pub. L. No. 104-39, 109 Stat. 336 39 1995



40

questions about the so-called Werner report. Do you have any reason
to suspect Mr. Werner’s or his company’s neutrality, or do you feel it’s
a biased report? Do you have any criticisms of it other than those
you’ve raised in the terms of basic credibility in the report?

Mr. DimuinNg. Mr. Chairman, we submitted fairly detailed technical
comments to the Copyright Office, and they haven’t been shared with
you. I would love to have an opportunity to send them to you. I don’t
think it would be appropriate for me to try to characterize anybody’s
motivations.

Mr. KastenmEerer. I appreciate that, but, on the other hand, if this
enterprise were engaged to conduct an absolutely, impartial, objective,
unbiased report, one on which we can rely in this committee, that’s
one thing. But if the credibility or the bias as to that company or as to
the person who prepared the report, well we would naturally want to
know that, too.

Mr. Diyvring. Well, I don’t want to suggest that they’re biased.
They have done some work under subcontract with the AFL~CIO.
They are basically labor economists, I gather. But I think there are
some serious technical objections we have, and I don’t think their data
supports their conclusions.

Mr. Kastenmemer. The Chair recognizes the gentleman from
Illinois.

Mr. Ransak. Thank you, Mr., Chairman.

NBC filed a rebuttal to that particular report, and I notice that in
the NBC rebuttal they specifically said they believed they did not have
enough time. Now, I take it that what you’re saying today is that you
have filed perhaps a more detailed rebuttal, and I don’t happen to have
2 copy of that. When did you file that ?

Mr. Divrixe. The sequence went something like that. Harriet Oler,
‘from the Copyright Office is in the room. She may have some better in-
-formation than I have. The report was filed with the Copyright Office
:and released by the Copyright Office on November 7, I think. We got a
copy of that next week. The deadline for filing comments was Decem-
ber 1. The several broadcast parties filed comments including NBC. T
believe ABC filed comments. Those are the comments to which I refer.
The copies that you have from NBC were filed with the Copyright
Office. Since that time we have been able to take a somewhat longer
Took at the report. In fact, some of the data that I quoted somewhat
earlier on performers’ compensations comes from that report.

Mr. Ramwseack. Now, that’s what I want to ask you right now, then.
Do yvou feel that you’ve had adequate time? Have vou been able to
put together a more formal rebuttal than you would like our committee
to consider?

Mr. Dimrine. Yes, we have. I'm not sure that it’s a more formal
rebuttal. to begin with. since vou haven't seen the comments that we
filed with the Copyright Office. I think that that would be a good
beginning point.

Mr. Ramsack. But you've actually added to that, now?

Mr. Doyrine. Yes.

Mr. RamsBack. I think we ought to have the benefit of that as well.

Mr. Disrive. Yes, sir.

Mr. RamsBack. Are vou familiar that the definition relating to the
rates is different than the base used for the current royalty payments
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by stations to ASCAP and to BMI? Do you want to comment about
that? In other words, as I understand the bills that we are considering,
they would deal with either gross receipts or net receipts, and, then,
in determining what constitutes net receipts, they permit you to
deduct, I think, advertising charges, but there are some other charges
that you are not permitted to deduct in arriving at a theoretical item;
is that correct.?

Mr. VeEnTERS. After commissions to representatives and agencies,
and then the formula begins.

Mr. Raussack. Then let me ask you very generally, and I know
that Willie Davis addressed himself to this, but in looking at the fee
that is set forth in the Danielson bill and also in what I’ll refer to as
the Ringer draft, the rates themselves don’t seem to be very high. But
maybe they’re higher than I think. I guess they amount to about
1 percent, I think of gross receipts. Is it that rate that bothers you,
or is it the principle, or is it both ¢

Mr. Venxters. It’s the principle, I think, that bothers all of us.

Mr. RatLspack. Are you afraid it’s a foot in the door?

Mr. VenTERs. Camel’s nose in the tent, or call it what you like.

Mr. Ramseacg. I listened with interest to your experience. It seems
to me that in dealing with this whole question that you have different
persons that may derive benefits from what we do. Interestingly,
you have the record companies, and you’ve made a persuasive argu-
ment that they don’t need help by pointing out their revenues and so
forth. But then you have your Frank Sinatras and your Olivia New-
ton-Johns, and it’s true, I think, that they may not need help. But then
we have the little guys. I don’t see how you can quarrell with the fact
that they may very well be in a very serious economic condition by rea-
son of fact that now we have sound recordings that have taken the place
of live musicians. And isn’t it true that they’re really three different
groups? You object strongly to the record companies getting.any
more money, and then you point out Frank Sinatra and so forth, but
I am not very impressed with your reference to 22 percent of the
musicians that make $21,000 or more. I'm kind of curious what the
others make. Did that include their total income or just income from
studio music?

Mr. Drarixe. That was their total income, as I understand it.

Mr. Ramsack. And that’s not a lot of money any more. That’s
their total income ?

Mr. Dimuine. Yes. A little over half of the families in this country
wish they had incomes of $21,000.

Mr. Ramseack. All right. But you’re talking about people, as
somebody pointed out earlier, that may have taken a lot of time in
learning their particular talent or their art. That particular figure
that you cited kind of bothers me. I'd like to know what the average
income is, total income of a musician.

Mr. Drvrine. I’'m sure that the A.F. of L. can get that for you. The
point I want to make to pick up on our three groups, I was suggesting
that there may be a subgroup, that third group of musicians; namely,
the musicians who do a lot of recording work who I think, do quite
well. I think $21,000 is a very respectable amount of money to make in
comparison to what other people in the rest of the country make.

Then, the second group of people who either don’t participate in
records—and that’s about half of the membership of the A.F, of L.—
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and those who do participate, but only very infrequently. And these
people, if the money that the broadcasters would pay would be dis-
tributed in accordance with the records they make and how these
records are played on the air, these people wouldn’t be helped by it.
_Mr. Ramseack. To be honest, after you consider the administra-
tive expense in administering any fund, and after dividing up the pie
among everybody. I have to agree with you that it’s certainly not
going to be welfare as George pointed out. But, on the other hand,
I think that an argument can be made that by reason of what has
happened in this new technology and the industry—well, not new
technology, but without a doubt, there are many talented creative
people that really may be suffering by reason of, say, sound recordings
and the fact that they are played to the public.

Mr. NeweLn. Mr. Railsback, I'd like to comment on that. The re-

. cording industry has been in business since somewhere around the
early 1900%, T believe. I don't believe that there would be very many
musicians today who are working who would have lost their jobs
because of the changes in technology. I think the musicians who lost

. jobs because of the emergence of the recording industry are either no
longer living or are out of business. That business has been around a
long time. The recording business right now is a very rapidly growing
and very lucrative business. In the city of Los Angeles in the last 30
months, 22 new recording studios have gone into business. We have

. approximately 150 recording studios in this city presently, and they
are working 24 hours a day, recording day and night. The output of

. that——

Mr. Ratuspack. Can I just interrupt to say that the charge has been
made, and it’s been repeated by the other side, that this is the fact that

- where you used to have live musicians.

Mr. Raysarr. But how can a small or medium market support live
musicians? Small and medium market stations do not depend on na-
tional advertising. It’s in the local advertising. It’s there. It’s 90 per-
cent of their business. All of these small broadcast stations across the

- country cannot support live musicians.

Mr. Ranseack. I don’t mean to be quarreling.

Mr. Raysarr. But I'd like to go one step further because we’ve had
one panelist tell you they’re already purchasing records. This is the

: medium and small market station. They are buying their records. They
are not getting the free services. We have that figure plus BMI,

* SESAC, and now an additional tax on top of that.

Mr. NEweLL. I think you asked the question of whether it’s principle
or whether it’s the amount of money, and I think it’s really both. It’s

+ principle in the sense that we believe that we are adequately com-

* pensating the record companies with free airplay, and they, in turn,

- can compensate any performers who are undercompensated.

On the other side of the coin, the economic impact on the small radio

- stations and the marginal radio stations in the United States is sub-

- stantial. And that injury could be done to as many as 50 percent of the

. 7,000 radio stations 1n this country who are either not making money

- or making very small sums of money.

‘ " Mr. Kastexyerer. I’d like to now yield to the gentleman from Cali-

ornia.
‘Mr. DaxteLsoN. I'm going to be extra brief this time. I appreciate

- your comments, and I’ve been following them very closely here. I don’t
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want to waste time by being redundant. The thrust of your argument
is that the broadcasting industry can’t afford this extra charge. %eyond
that, I can’t see any argument that goes to the substance of this theory.
Now, under the brackets set up in this bill as drafted, the station with
advertising gross of less than $100,000 would pay $250 in a year. That
is 1 percent of the first $25,000. It’s one-quarter of 1 percent of the
$100,000. In the second bracket, $100,000 to $200,000 would be $750, a
flat rate which is three-quarters of 1 percent of the first $100,000 and
nothing, you might say, on the second $100,000. It’s only after you get
beyond $200,000 that you come into the 1 percent bracket. :

I'm going to respectfully suggest this. First of all, this formula is
not set in concrete. You have to have, when you draft a bill, some kind
of a pro forma outline to put out for the people to kick around, which
you're doing, and which I welcome. But at the risk of suggesting that
you write your own sentence here which is not my point, %might sug-
gest you come up with what you think is a more liveable formula. You
know, you can’t answer these questions by running away from them.
If yowd like to suggest a more equitable formula, we’d be willing to
consider it. And, beyond that, I say thank you.

Mr. KasTENMEIER. Well, that’s a challenge to you. In conclusion, let

me just ask a question. It’s a very short question because it is a point
well made by the preceding witnesses that everyone seems to support
the performing rights royalty excepting the broadcasters and the juke-
box operators. Even the consumer interests, the Council for the Arts—
they’re all, along with the recording industry, the performer, the AF
of L—everybody is aboard. What about that? Is it only broadcasters
that oppose this?
- Mr. Davis. I would like to respond to that. To the extent that I've
iust bounced this off of people since I've been involved in testifying,
I find it amazing, and I would almost suggest for anyone to do a pub-
lic sampling. and do these performing artists come off as underpaid
performers? I happen to have played in the National Football League
for 12 years. I never shared 1 penny of that with television. I heard
them broadcast over to industry. I have an extreme concern. I entered
this business because I saw it as an orderly market. I'm concerned that
this kind of thing always creates a certain kind of scramble. And,
being a small broadcaster in an area like Los Angeles where I would
think not only in Los Angeles but across this country black radio
station owners right now are having a horrible time with monopoly
rating service. And I cannot feel for a moment that I could pass on
any rate increase when we don’t have ratings. And if it’s hard to get
ratings from the ratings service, then you tell me that we don’t have
a problem as a group of black broadcasters or small broadcasters across
the country. And I just feel that any cost is a cost that would have to
be incurred and overcome as an operator, and I seriously question
whether this business would invite other minorities. And I’m sure an
additional tax would invite me to look elsewhere as a person presently
in business.

Mr. KasteEnMEIER. Thank you, Mr. Davis. But if you can identify any
other interests, why, I’d be happy to know them. But it does seem that
the broadcasters and perhaps the jukebox industry are alone in their
opposition.
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Mr. Newerr. Mr. Chairman, I don’t believe that any of these other
organizations have been asked to finance this legislation [Laughter.]

Mr. KastenyemrEr. On that, wé’ll conclude. The subcommittee will
convene at 3 this afternoon.

[Noon recess.] ) )
Mr. KasTENMEIER. The committee will come to order. We’re resum-

ing our afternoon session, unfortunately, a few minutes late, and I
apologize to the witnesses and to the rest of you, the audience, who are
present today for being a bit late in resuming the afternoon session.

I’d like to acknowledge the presence of Tom Bolger, an old friend
from channel 15, Madison, Wis., who happens to be here in Los An-
geles. He’s monitoring the hearings. I'm pleased to greet as part of
our panel Mr. Ernest Fleishman who is an executive director of the
Los Angeles Philharmonic Orchestra. Correct ¢

Mr. Freisaman. Correct.

Mr. Kastenmemer. Though not directly associated with Mr. Fleish-
man, also a part of our panel, Mrs. Tichi Wilkerson Miles, publisher
of the Hollywood Reporter: and Steve Martindale and Joseph Farrell,
president of the National Center for Survey Research connected with
the Council for the Arts.

TESTIMONY OF ERNEST FLEISHMAN, LOS ANGELES PHILHAR-
MONIC ORCHESTRA, TICHI WILKERSON MILES, HOLLYWO0OD
REPORTER, STEVE MARTINDALE, JOSEPH FARRELL AND THEO-

DORE BIKEL

Mr. FreisamaN. I would like to call on you. I recognize the distin-
guished conductor of the orchestra, Zubin Mehta, with Marilyn Horne
1s not here at this moment, and when they come we will have them
appear as witnesses as well, but, insofar as you are here we would
have you speak.

Mr. Frrisaman. Thank vou, Mr. Kastenmeier and members of the
panel. Forgive me, please, for not presenting written testimony. There
was some uncertainty about the time and so on and so forth of this
hearing in our minds, and Mr. Mehta and Miss Horne, as a result,
have had to offer their apologies. They’re busy with a concert this
evening in Santa Barbara, and they were, in fact, recording this
morning, and this is rather appropriate.

In the first place, I think I would like to share with you some in-
formation regarding what’s happened in places where I have worked
hefore. I came to this country some 10 years ago. Until 1959 T lived
for various reasons in South Africa and ran a radio production com-
pany which produced programs for commercial radio, produced them
and packaged them and recorded them. And many of these involved the
use of phonograph records, and the production companies producing
these programs were in South Africa, for commercial radios were re-
quired to become members or subscribe to IFPI, the International
Federation of Phonographic Industries and had to pay for every
record used in any program, a levy. We had bank returns giving full
details of each record used, and at that time the levy was 1 pound,
which. unfortunately today isn’t very much in the way of dollars. At
that. time it was nearly $5 per record, and, as naturally commerecial
radio used a great deal of recordings, there was a lot of money went to
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this federation which then paid out proportionate shares to the various
record companies according to the number of records from each com-
pany used, et cetera, et cetera. I do believe in those days those artists
who had the right sort of contracts, infact, did get a share of those
funds from the IFPI in addition to their royalties on sales.

I then moved to England where, for some 8 years, I was general
manager of the London Symphony Orchestra and had many dealings
with the BBC. The orchestra performed often for the BBC. Its re-
cording tools played by the BBS, and the rule in England was that—
in the first place, the BBC has always been restricted in the number
of recordings it can use. There was an agreement which was negotiated
every 3 years.between the musicians union and the BBC regarding
what was called “needle time,” the number of hours per week that
the BBC was allowed to use recordings at all so as not to prevent the
use of live music because the BBC employs hundreds of musicians.
It runs still five symphony orchestras in London and in the provinces
in England. It also employs outside orchestras, independent orchestras
like the London Symphony to do programs. So we have a situation
there where the performers—and I speak from the classical side—de-
rive a good deal of revenue from the broadcasting network largely
through being employed by that network. One might say that the
needle time in a way, or the restrictions on needle time, insured the
live performance of music on radio and was in lieu of a performance
royalty.

¥n t1}17i5 country, of course, classical musicians derive no income what-
soever from the radio stations and very little from television because
there’s some idea prevelant that the general American public is not
vet ready for the riches, or whatever, that classical music has to offer.
I -differ with that, fundamentally, in the tremendous increase in our
audiences. The Los Angeles Philharmonic alone plays to more than 1
million people every year, and I can’t believe that there’s a smaller
public elsewhere in the country for classical music.

But the whole point I'm trying to make is this: That as the electronic
media in this country have stopped virtually employing classical musi-
cians—we’re all members of the CBS Symphony, the NBC Symphony;
all of these things have been discontinued. Nothing has taken its place.
Radio stations are deriving their income from the use of musicians’
services in the recording studios. There should be some form of rec-
ompense for this. It can be done. It has been done in South Africa. It
was done in many European countries, in Denmark, for example. Not
all companies are signatories to the IFPI agreement, and not all coun-
tries employ the use of needle time to insure the employment of musi-
cians to provide live music on the electronic media.

There seems, first of all, as I said, a fair case for rewarding the use
of musicians’ services. There’s also a tremendous need, as we all know,
for the arts, for music, musicians, symphony orchestras, opera com-
panies, et cetera, to find all kinds of sources of funding for them to

survive at all. Historically, there’s always been a tremendous gap
between the potential income of a major performing arts institution
and its expenses. We are not, as it were, cost productive. We try to.be
as far as possible, but to put an orchestra on the stage, pay the musi-
cians, pay the conductor, pay the soloists, pay the stagehands, pay the
ushers, pay the publicity, the rent, the electricity, et cetera, unless we
36-510—78——4
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charge nowadays between 830 and $33 average for a seat, the costs
couldn’t be covered. I'm talking about a mamr symphony orchestra.

So we have to look to other sources of funding—corporate, private,
foundation sector, and even Government has been extremely helpful,
but not enough. And, as costs are going up, we've got to find these other
sources of revenue, and it is obvious that those who are deriving bene-
fits, making profits as it were, out of the services of the musicians
should be requlred in some form to meet that income gap. Unless we
close that gap, the great performing institutions of this country will,
in the next 10 to 15 years, disappear.

Mr. Kastenyerer. Thank you very much, Mr. Fleishman. I think
we will take a question or two for you before proceeding with the bal-
ance of the panel because I understand you have toleave.

Mr. FLeisamax. I’'m sorry about that.

Mr. KastenMereR. As T understand it, we will not be expecting Mr.
Mehta or Miss Horne, but please convey fo them my best wishes, and, if
in any future time, they desire to communicate with us with respect to
this matter, feel free to do so.

Mr. Freisamax. I did inform them of the gist of my remarks that I
intended to make, and they fully concurred with them

Mr. KastexMEeer. I understand. Perhaps you’ve heard testimony,
at least this morning, that even if enacted this bill would not really
produce very much in the way of revenues for classical musical artists,
relatively speaking. It may be expected that there may be some debate
about it. The most popular form of music would be the chief benefi-
ciary, if at all, but that it would be a great disappoinment as far as
symphony orchestras and the like in terms of revenue they might ex-
péct. Do you concur in that assessment ?

Mr. Freisaman. No, not entirely. There is, in the major markets in
this country, still a remarkably large listening public for the classical
music stations. I believe there are 17 commercial stations broadcasting
exclusively classical music in this country. That was the last count.
Most of them are extremely profitable. There’s certainly a very profit-
able one operating in Los Angeles, and its weekly listenerxszip was
onlv confirmed to me yesterday by a recording company executive. It’s
in the region of 2 million.

- Mr., Kastenmerer. Well, ’'m very glad to hear that. I thlnk in Wash-
ington, D.C., we have one station excl usively devoted to serious music,
WGMS, a great music station which has been constantly on the border
of failing or not making it. Its owners have been at least tempted to
change the format, but the community has prevailed upon them to keep
serious musie. Thev re done so even though, apparently, they’re not
money producers. It seems to be our only classical music station in
\Vashlnaton so I’'m not sure that experience is universal.

- Let me ask you this: How would you see any royalties collected
under Mr. Danielson’s proposal, or anv other, distributed to the musi-
c¢ians? Do you see any model for distribution ?

" Mr. Freisamax. Well, the IFPI model, International Federation of
Phonographic Industries’ model is one where the producer—in this

case it would be the radio station—keeps a log and has to pay a levy
for every record used. The collection part of it would obviously be
similar to what happens with ASCAP, BMI, the performing rights
societies in Europe, and so on and so forth.
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The distribution, again, I think we can learn a lot from the com-
posers and writers from organizations like ASCAP, how this can be
done. I do believe, also, that the National Endowment for the Arts
.might be an adequate administrator for such funds, both for the col-
lection and the distribution. I would also point out, as you rightly say,
the chief beneficiaries would be the top performers, the popular music
industry, who probably need it least. There’s, again, some precedent
in Europe where taxes in certain countries are levied on movie admis-
sions, on sports admissions, and used for cultural purposes and, in fact,
into the equivalent for what I suppose is the National Endowment for
the Arts, the local ministries for culture and arts councils, and so on
.and so forth.

- So I’'m wondering how the recording industry would feel, the pop

industry in general. I know there are quite a few artists in the popular
field who have helped the great classical institutions, whether it be the
Metropolitan Opera or some of the symphony orchestras or the Music,
Center here. They’re interested in working with us where we’ve always
tried to find new ways to interest great popular musicians in the classi-
¢al medium. We, ourselves, do it with gospel music. We work together
with gospel choirs and have produced a new idiom there. In some way,
you may say we originated this mania that’s now going on for concerts
with and music from “Star Wars.” But we gladly invite you to Ana-
hieim Stadium where, I think, the laser and audiovisual spectacular to
end all time——{Laughter.] '
- Mr., Freisaman [continuing]. To end all audiovisual spectaculars
awill take place involving the Los Angeles Philharmonic. It's some-
thing we’ve put together. -
. But I do feel that the classical sector might benefit from this far
more than it’s generally thought if the popular music industry can
be persuaded to, as it were, mayvbe pay its dues to where it all came
from.

... Mr. KasteNMEIER. I understand.

.-~ At this point I’d like to yield to that great patron of the arts, the
gentleman from Los Angeles, Mr. Danielson.

‘Mr. Da~teLsoN. Thank vou, Mr. Chairman, and thank you, Mr.
Fleishman. I don’t think I have much of anything to add. I’ve been
concerned, as was the chairman, that even if this bill were to become
law, would there be a substantial benefit for the performer in classi-
cal music. You have given us the opinion that at least in Los Angeles
we have a classical music station which generates enough income so
that there could be a payback.

- T want to follow—in the hope that that would be true across the
land—I wish to follow up on Mr. Kastenmeier’s question of how
svould you contemplate that the proceeds should be distributed? I
do not mean through what mechanism. But what persons would re-
ceive the benefit from the royalty ?

~Mr. Freisamax, I feel very strongly it is not so much the indi-
vidual persons but the institutions, the great performing institutions
who generate much more activity than just providing performances.
An orchestra like the philharmonic in Los Angeles—and obviously
I'm close to it, and therefore, I can speak with most authority—not
only emplovs on a 52-week payroll basis 106 outstanding professional
musicians, for this it has a support staff of some 26 people. During
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the summer it employs at the Hollywood Bowl hundreds if not thou-
sands of casual workers, not only ushers, ticket takers, cleaners, et
cetera, but in the catering, in the parking, in publicity, the printing-
that is generated. The whole benefits to the community that the Los.
Angeles Philharmonic provides—-—

Mr. Danmrson. Sir, let me interrupt because I think we’re in an
area that we want to develop, but we may be straying a little. I had
not thought of this at the time I drafted this bill, but hearing you
talk and following along it occurs to me that the whole context of this-
bill was to provide a means through which the individual performers,.
the musicians, would receive a benefit over the productive lifespan of
the recording based upon this royalty. Now, the L.A. Philtharmonie,.
as I understand it, employs its musicians on a full-time basis. Its
their job, their full-time career. They get paid 52 weeks or 12 months
out of the year rather than the individual musician who may be hired
out of the union hall at scale to play 1 day or 2 days in some recording-
studio. Let’s see if I can articulate what I have in mind. The pro-
vision of the bill calls for a sharing of the royalties between the re--
cording company and the performers. When you’re treating with .
somebody like the Los Angeles Philharmonic, perhaps we should
have an adjustment. You’re really not talking about the individual®
performer. He’s being paid a constant salary, wage, or whatever you
want to call it. But the L.A. Philharmonic, as such, which may be-
the recording artist, if you can think of them collectively, would’
probably be the organism which equitably should receive the money
to help defray its costs. This may not be a valid thought, but it has
some appeal to me. Will you comment on that a little ?

Mr. Fuersaman. Yes. This is, in fact, what T’ve been getting-at,
that the institutions are in trouble economically, throughout the-
country, the great artistic institutions. We all operate at a deficit .
which we try to meet by contributions from foundations, corpora-
tions, et cetera. It’s, in many cases, not enough. This would help to-
underwrite the deficit which would enable us to continue to employ-
the musicians.

But I would like to say one thing on behalf of the musicians, too..
While, yes, our musicians are paid on a 52-week basis all around the-
year, their salaries are by no means enormous, particularly, if one
considers that these are the cream of the world’s crop of classical
musicians. There are, perhaps in the whole world, 15 orchestras. of”
the quality of the Los Angeles Philharmonic where each of them has-
approximately 100 musicians. We're dealing with 100 of perhaps.
the 1,500 finest orchestral musicians in the world. Their remuneration
very often doesn’t come to what the casual musician who would go-
into a studio maybe for a day or two can earn in that day or two
as compared with a week’s or even a month’s work on the part of"
a member of the Philharmonic. We'd obviously like to be able to.
pay our musicians more, but, in the first place, we are terribly con-
cerned that we’ll have enough money to meet that weekly payroll’
on an ongoing basis, and that’s what’s getting so tough. '

The Los Angeles Philharmonic, in the last 9 or 10 vears. has made - -
roughly 70 or 75 long-playing records which have been played con-
stantly on radio stations all across the country. With classical records,
their lives, of course, are far longer than those of popular records..
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If we had only a small percentage royalty from the performance
-of those records on radio stations throughout the country, it would
help to close that deficit gap.

Mr. DanieLson. Yes, sir. I'm not arguing with you here. I’'m trying
‘to explore a thought, and I think we’re making some progress. Do
_you feel that that contribution, that earning from the royalty, should,
‘in that event, then, go to the orchestra for use in meeting its payroll
or whatever? Or should it be broken down into tiny little fractions
:and distributed among the 110 or 115 members of your orchestra on a
_per capita basis?

Mr. Frersaman, In actual fact, if it goes to the association, even-
‘tually it is distributed to the musicians. Now, there are some friends
-of mine who have testified representing the musicians union, and we
.are friends. I am not sure in my own mind whether there shouldn’t
‘be some provision, probably for a 50-50 division between the indi-
‘vidual musicians and the association.

Mr. Daxievson. Well, this is a thought that has not been worked
‘into our bill, and I don’t expect it to be matured here in the 5 minutes
we have available. But I’d like to respectfully make this suggestion:
If you ponder this a little bit, and if you come up with some ideas
which you think might be helpful, pro or con, would you be kind
-enough to submit them to us because you said there are 15 such
-orchestras in the world, apparently ?

Mr. Freisaman. Of that quality.

Mr. DaNIELsON. Yes.

Mr. FrersumaN, T mean in this country there are some 1,400 svm-
phony orchestras, but there are only 30 so-called major orchestras
whose budgets are in excess of a million and a half a year, and only
‘perhaps half a dozen or so of that great stature, of that world stature.

Mr. Danierson. But is it the custom in such organizations that the
‘musicians receive a regular, even though small, but a regular paycheck ?

Mr! FLEISHMAN. Yes, sir.

Mr. DanteLsoN. As opposed to the casual musician who hires out
“whenever he has an opportunity ?

Mr. Freisaman. Yes, sir. They do get a fee for recording, in addi-
-tion. In some orchestras, like ours, part of that takes the form of a
:guarantee which supplements their weekly paycheck for a certaln
number of recordings each year.

Mr. Danterson. I thank you and I yield back to the gentleman
“from Illinois.

Mr. Kastenmeier. The gentleman from Illinois.

Mr. RamsBack. I really have no questions. Thank you.

Mr. FreisumaN. May I'be excused now ?

Mr. Kastenyzmr. Of course, Mr. Fleishman, and we thank you
‘very much. L

. Mr. Freisaman. Partienlarly with Mr. Danielson,-as we live-in the
same city, if we can perhaps carry this conversation a little further,
-and.if T can put some of these thoughts on paper and send them to Mr.
Kastenmeler.

Mr. KasTenMErER. I would be most pleased. I have a couple of other
-questions I will not have you respond to today, but there 1s a distine-
tion to be made, it seems to me, between classical music and popular
-music. I should think that probably 99 percent of the proceeds de-
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rived from this bill for popular music would be returned within this
country to American nationals or American organizations. Probably-
only 50 percent of classical artists are American. There’s a tremen-
dous production of foreign symphonies and foreign nationals in terms
of classical artists. They’re at least 50 percent of the world’s artists,
and they’re very widely distributed in the United States. It is a dis-
tinguishing feature, it seems to me, between the two forms of music.

Mr. FrersamaN. Yes, indeed. But there’s a very important point
you’ve raised now as far as the recording industry is concerned. Re-:
cording costs in this country are higher than in Europe. One of the
reasons, therefore, why there is such prevalence on the classical re-
cording market of European or foreign-made recordings is just this
cost, factor. There are other possibilities. If some of the royalty could.
be plowed back, as it were, to encourage more and help underwrite:
more recording in this country, classical recording in this country.
another great service could be done. We're constantly aware of this
and working particularly with musicians union locals here to try to
improve this situation. -

Mr. KasTenMEIER. I appreciate that fact, Mr. Fleishman. Thank you
very much for your appearance today. One other question I had, and
I will not pose it to you for answer now is: The broadcast witnesses
suggested that there is a difference, also, between many European:
systems which the broadcasting system is either state-owned or high-.
ly state-subsidized, and the relationship between that system and the
artist may be somewhat different than our own commercial system
here in terms of approaching this question. But that is a more general
proposition, and I think it could be responded to by others in letter and,
other forms as we analyze the competing systems somewhat more fully:
Thank you, Mr, Fleishman. -

Mr. FreisamaN, Thank you. .

Mr. Daviersox. Mr. Chairman, may I ask one question here? I'm:
terriby sorry.

Mr. KastENMEIER. Of course.

Mr. DanteLson. I want to follow up our dialog. Is there a recognized
organization of classical, serious performers as opposed to popular?

Mr. Fresuasan, Well, it is the American Symphony Orchestra
League which is headquartered in Vienna, Va., which is supposed.to.
be the spokesman for all the American symphony musicians. -

Mr. Davierson. Thank you. And perhaps we could get in touch with
them. Is it sort of a clearinghouse? i

Mr. Freisamax. And the National Organization for Symphony
Support in Washington, D.C.

Mr. KasTenMeETEr. I will also take note of the fact that we have two
other witnesses who are not at the table, Mr. Johnson and Miss Nolan.
They’re invited to come up at this time. Or as soon as the present panel
is concluded. they may come up then as they wish, I say to them if they
are in the audience. :

At this time I would next like to turn to—now, I don’t know, Mrs.
Miles, whether you or Mr. Farrell would care to proceed first. :

Mr. Farrenr. Well, I’ll defer to Mrs. Miles. :

Mr. KastexMeIer. Fine. Then, Mrs. Miles, who is the publisher of,
the Hollvwood Reporter, we will be pleased to hear your testimony.

Mrs. Mies. Chairman Kastenmeier, members of the committee, I
am Tichi Wilkerson Miles, and I am the owner and publisher of the

i
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Hollywood Reporter, and I would like you to meet Steven Martindale
who 1s our counsel in Washington and Jeffrey Miles who is our counsel
in Hollywood.

Mr. KastenMEeiEr. Pleased to have both of you present.

Mrs. Mires. Thank you. The Hollywood Reporter is a daily news-
paper which reports on issues affecting the entertainment industry.
The Hollywood Reporter has a daily readership of approximately
70,000, and among our subscribers are many performing artists, musi-
cians, broadcasters, and recording company producers, all of whom
would be affected by the proposed copyright legislation. .

My interest in being here derives from the fact that I have observed
the entertainment industry close hand for over 15 years. I have wit-
nessed its tremendous economic growth, and I've been fortunate
enough to come to know personally many musicians, vocalists, dancers,
actors, producers, directors, technicians, composers, authors—people
without whom the industry’s enormous economic growth would never
have been possible. From my vantage point as an observer and com-
mentator in the performing arts scene, I have concluded this: We
possess, in the United States, some of the most creative and talented
performers and producers in the world. :

That is why it is surprising to me that our American performers
and producers fail to receive a certain statutory right that 51 na-
tions already grant, and that is a performance right in sound record-
ings. o

Most of our musicians, vocalists, and technicians who contribute
so much to the creation of a sound recording need this royalty. What’s
more, they deserve it; equity calls for it, and all sound legal argu-
ments support it. : :

I will not endeavor to go beyond my expertise by discussing eco-
nomic justifications or legal contentions. It is fairly well known that
one-third of the musicians in the American Federation of Musicians
earn less than $7,000 a year. I believe that point was brought up this
morning. Someone was going to research the amount, and that’s what
it happened to turn out to be. More than half of them earned less than
$13,000 a year. A recent study has reported that more performers are
unemployed, and for longer periods, than other workers. Yet, while
most performers are economically underprivileged, their sound re-
cordings account for 75 percent of all radio programs and $1.9 bil-
lion in radio advertising revenue.

‘What I would like to relate to you today is something more than
cold statistics, percentages, or dollars. It is the true story of a musical
performer, typical of many, who “would have had an easier time of
1t,” in her words, if performers’ royalties had been in existence.

You may or may not know of Beatrice Kay. She has permitted me
to report her story in hopes that “recording artists of today will re-
ceive compensation in the form of royalties when their recordings are
played publicly.” :

Beatrice Kay is a vintage comedienne-singer whose accomplish-
ments are many. During the thirties and forties, she made approxi-
mately 10 albums, most of which were for Columbia Recordings and
RCA Victor. Her most famous hit was “Mention My Name in She-
boygan,” which sold over 11 million copies. Also, she made famous the

HeinOnline -- 2 Digital Performance Right in Sound Recordings Act of 1995, Pub. L. No. 104-39, 109 Stat. 336 51 1995



52

recording of “I’m Only a Bird in a Gilded Cage.” She also appeared
in Billy Rose’s movie, “Diamond Horseshoe” in 1945.

Today Beatrice Kay lives on a very small income and social se-
curity. A fire a few years ago destroyed all of her possessions. In her
view she would have been a wealthy woman had she received royalties
when her records were played on the air. In addition to the lack of
compensation for air play of her records, she also recalls receiving
nothing when a lot of groups used her records and would pantomime
to them across the country. I'm sure you’ve all seen that. I’ve seen
that recently.

I have heard many stories like Beatrice Kay’s, economic situations
which could have been helped by the granting of performers’ royalties.
We cannot neglect our creative talent any longer. There is no just
reason why a sound recording should continue to be the only copy-
righted work which can be performed without a performance right.

The fundamental principle in copyright law is that the creator is
entitled to compensation for the commercial use of creative product. It
is clear that composers are creators, and it is just that they are being
-compensated when - their works are played- publicly: However, it is
also clear that vocalists, musicians, and producers are also “creators”
in the true sense of the word. Without their talents and interpreta-
tions, the sound recording would not exist. It is only just that they,
too, be compensated for their efforts when their sound recordings are
performed publicly.

I would like to present some general observations on what T be-
]]ieve ought to be done to best protect performers in the proposed legis-

ation:

‘Who should be included as the payors? I believe, first, that all com-
mercial users of sound recordings—radio and TV broadcasters, juke-
"box operators, discotheques, nightclubs, background music operators,
and cable TV operators—should be included as payors of the royalty
fees. The Danielson bill is fuzzy on whether it includes jukebox and
cable TV operators, and there is no reason to exémpt them. Jukebox
-operators now pay performance royalties to composers, and cable TV
presently pays royalties to broadcasters.

‘Who should the recipients be, and how should the royalties be di-
vided? All supporters of the proposed legislation agree that the rec-

-ord company, the vocalists, and musicians should share the royalty,
and the split has been suggested as 50 percent to copyright owner,
the recording company, and 50 percent shared by vocalists and instru-
mentalists on a per capita basis. The Copyright Office draft goes a
“little further by stating: “In no case shall the disproportionate share
-of the performers be less than 50 percent of the amount to be distrib-
“uted.” I support the latter 50 percent minimum for performers. I
believe these individuals should be afforded the ability to bargain for
-a gredter share -of the rovalties. Also. T believe “sworkers: for ‘hire”
should be included, as the Copyright Office suggested, as recipients of
“the royalties.

What collection mechanism should be used? So many have sug-
eested that the composer-publisher—ASCAP. BMI, SESAC—col-
lection system be used, but ASCAP, BMI, and SESAC have not testi-
fied as to whether they would, in fact, be willing to take on the added

- administration, collection, and distribution, even though some mutu-
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ally advantageous benefits could result to all concerned. Since the
American Federation of Musicians has raised the possibility of the
records manufacturers’ special payments fund as the vehicle for these
tasks, I think this possibility should be explored further.

Who should set the rates? As to the method of rate setting, I believe
it would be preferable, as RTAA and AFL~CIO have suggested, to
have rates set by negotiations between the parties. And should this
method fail, the Copyright Royalty Tribunal should determine the
rate. This system has been used successfully by public broadcasters and
composers under section 118 of the Copyright Act.

A great number of musicians and vocalists were displaced without
copyright protection when live radio performances were phased out by
sound recordings. What is frightening to me is that there is still no.
protection for performers as technology continues to advance. Ten, 20,.
30 years along the road, we may see still another generation of displaced
performers, and we cannot let that happen.

HL.R. 6063, Representative Danielson’s bill, will protect our per--
formers’ rights against ever-advancing technologies. It will raise the-
income of individual performers, and it will bring the United States:
into accord with prevailing international practice.

I believe that the time is ripe for performers’ royalties. T am glad that
the subject is being handled by this subcommittee. How much longer are-
we going to neglect this country’s musical talent? How long are we-
going to allow the inequities of this situation to continue ¢

I am sure that when the subcommittee works out a bill on performer’s
royalties, the rest of Congress will be convinced that the legislation is:
necessary, fair, and well justified.

Thank you. :

Mr. Kastexmerer. Thank you very much, Mrs. Miles, for excellent
testimony. I appreciate it. I think we will go on to other witnesses and,.
then, if you have no objection, questions can be asked of you as you
care to respond to them. We’ll now go to Mr. Farrell. and thank yon
for waiting. Mr. Joseph Farrcll is appearing on behalf of the Ameri-
can Council for the Arts, and we're very privileged to have you with us.

Mr. FarreLL. Thank you, Mr. Chairman, and thank you, members of”
the subcommittee. Let me mention a gentleman that you acknoiledged
this morning, Theodore Bikel. Mr. Bikel is vice chairman, currently, of
the American Council for the Arts. And so, with a certain amount of”
additional humility, let me deliver my remarks to vou. It may he that
after my remarks and the others have heen made, Mr. Bikel would like
to answer questions, too, on behalf of the American Council for the-
Arts.

Mr. KasteNMEIRR. Mr. Bikel is here in the andience. T think it wonld
be appropriate to invitehim up to join the panel, if he wonld.

Mr. Farrern. Let me just, by way of backeround, mention that. the
ACA is a nonorofit national coalition of arts interests. Its membership -
is made up of many different kinds of arts organizations and agencies
including State and community arts councils and universities, libraries,
and other institutions which are involved in the arts. A program of the
ACA, which we call the Advocates of the Arts, comprises some 4,000~
people who identifv themselves as a constituency of citizens who are-
concerned about legislative action for the arts.
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In the 1960°s I was chief executive officer of the ACA and in the
early 1970’s became an executive with the Harris poll, as most of you
know, and until last year was vice chairman of the executive committee
under Mr. Harris. Mr. Harris is presently chairman of the American
Council for the Arts. I am currently president of the National Center
for Survey Research which is an organization which specializes in re-
search for film, television, and media.

What I would like to take just a moment of your time on is what I
think are two very critical considerations which, in part, have been
discussed before, but, I don’t think have been given quite the perspec-
tive that I hope I can give to it for these moments. A number of
authoritative sources have brought up the reasons why the performers’
rights in their recordings are a matter of fairness or correctness or, in
some cases, even a matter of the Constitution. I will really pass over
those, although, in my written testimony I mentioned some of those.

The two points I do want to reiterate are: Performers do create a
unique experience that goes beyond the composer, and that experience
is deemed after many years of difficult training and sacrifice to reach a
high level of artistry. It seems to me there’s a fairness in compensating
for this effort, Certainly what I’m concerned about, as you will see, is
encouraging more of that effort for great artistry. With the exception
of a few pop artists—and there were many kinds of artists mentioned a
few moments ago that we should be concerned with, in addition, not
classical, but folk, jazz, and many kinds of recording artists—very
few have high compensation for their work and, in fact, as recent
studies by the Labor Department show, endure substandard pay scales
through most of their lives.

The two points I'd ask you to consider with me, then, are really mat-
ers of supply and demand of the arts in the United States. And I think
the issues are going to become far more acute in the next few years
when the equipment is perfected of easily taping off broadcasts of re-
corded artists’ work. You are being asked, in effect, to update constitu-
tional interest to promote the progress of the arts for the welfare of the
people. Surveys that were done by the Harris firm in the early seventies
and then more recently—the last one last year showed that the Ameri-
can public in important, increasing majorities recognizes the important
service industry that the arts represent. In studies in 1972, for example,
a surprising, to us even, 89 percent of Americans felt that the arts were
important to the quality of life.

Many other direct, blunt questions done in the Harris name, not in
the name of any arts organizations, were asked of the American public.
And, again, very high majorities replied positively about the arts
interest in America. An even greater rise occurs, the acute cut, so to
speak in these kinds of figures when we look at those who ranked in
1972. Fifty-seven percent of the American public ranked the arts very
important to quality of life, and that went up appreciably more to 69
percent in 1976,

The effect of this has been visible in the arts. The attitude has been
demonstrated in a major influx of audiences, visitors to musenms. The
Tut exhibit in this city is an astonishing example of that as it has been
in other parts of the country, and I have been part of the studies of
those, and I can tell you the incredible number of people who went to
those shows who, 10 years, ago, had not gone to shows like it.
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" " There is also the demand on the States and the community govern-
ments and the Federal Government for new funding for these in-
creases in public interest as well as more attention given by the busi-
ness community in support of the arts. )

What I think the committee is asked to decide upon is an appro-
priate means of encouraging the arts supply by providing perform-
ers with future earnings in their recorded performance. It’s appro-
priate, not only as compensation for the profits made on their talent
by broadcasters, advertisers, and other commercial enterprises, but as
compensation for the past years of persistence and sacrifice to achieve
artistry and for the quality of performance which repeatedly enriches
the public in the recording being broadcast.

This compensation is just plain justice, it seems to me, in getting
back a return on one’s own work. It seems, however, to me, and perhaps
1t is to you, ironic that the Congress of the United States provides
substantial funds to artists and arts institutions who need funds
through the National Endowment for the Arts in their authority
to help create and sustain the material conditions facilitating the
release of creative talent and at the same time ignore means of ena-
bling artists to earn money through rights in their recordings. Surely
the order of priority should be to provide means for Americans to
make a living wherever possible in order to eliminate the amount of
support necessary when they cannot make that living.

The committee is also—and this comes from some of the research
we’ve done in recent years-—asked to encourage and not discourage the
public demand for the arts. Better distribution systems of the artsis a
very acute consideration today in cultural planning. As we can show
by a number of our studies at the Harris firm and the National Re-
search Center for the Arts, the quality live performance is frequently
unavailable to many people in this country. This was understood by
Senator Hubert Humphrey who made the point last November that:

People everywhere have seen and felt the impact of the arts now, and they will
not be satisfied with the occasional trip to the East or West Coast metropolis.
.Theyr want to see outstanding productions and hear great music in their local
communities.

One distribution solution—of many which are also live types of solu-
tions—is the recording where it can bring great value performances to
many people who would not have it otherwise frequently available to
them. And we know from research that such opportunities do whet the
appetite for the live experience. More and more, the recorded artistic
products will be a common means of reaching Americans.

At present, the consumer alone bears the total cost of the recording
industry. Those who profit from it, such as broadcasters, but also juke-
box operators and others, give profit, but they do not give a return in
any way to the performers who provide that profit. Studies have
shown that the broadcasters, as has been noted in testimony over the
last few months, and in turn the advertisers and other commercial
users would be asked to share only a small amount of the burden in
carrving this cost with the consumer.

Keeping the cost down, it seems to me, even thouch it will increase
over the years, is an important consideration for the committee, and
it seems to me that is an element of what you are considering here.
What is really at stake, then, in this rather technical matter of per-
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formers’ rights, is encouraging and sustaining American talent to-
come forward and fulfill the demands put on it by the public for more
artistry in the future. This will continue to increase because, as we:
know from our research, and you know by observation, that the in-
crease is not so much due to the efforts of the arts as it is to the more
affluent and educated American public, generation after generation.
But also at stake here is the opportunity to encourage the American
consumer to participate to his highest interest levels in enjoyment of
the artistic product by avoiding undue and unjust costs where that’s
possible. . )

Just a final point. As it has been true in the past about nations—we-
remember them mostly for their artistry and their cultural achieve-
ment—America, it seems to me, will be remembered by the way the
artists are being treated today and the type of decisions you’re being-
asked to make.

Mr, Kastenmerer. Thank you, Mr. Farrell.

Mr. Bikel, would you like to add a comment ?

Mr. Bixer. If I might, Mr. Chairman. I’'m very grateful, and I'm:
no stranger to this committee, having testified before and having heard
the extensive testimony of the broadcasters this morning. It seems to
me, once again, that we never condoned piracy of any kind. We live in
a novel kind of an age; there’s a possibility of electronic piracy. Just
as we don’t allow people to send their spy equipment into other peo-
ple’s homes because there’s a privacy matter involved, although that’s
possible, technically, to do, so it is that the product of somebody’s
labor may be lifted in an electronic way. We hear all about how some-
body can steal huge sums of money merely because he’s learned how to
operate a computer. Very simple: He types some code words, and all of
a sudden millions have changed hands, and it sometimes takes weeks or
months before we tumble to that. Now, this is not an obvious kind of
electronic piracy. but it’s piracy nonetheless. :

We've established, T hope, that the artist is making a creative con-
tribution, not merely an interpretative one, but that the interpretative:
contribution is, in itself, a creation because, as Erich Leinsdorf wrote,
“If he did not, then why would there be a need of making any more
than one recording?” You could make one definitive recording of a
given composition and say, “that’s it: there’s no need for any more.””
But because there’s not just 1, but 2. 3, 10, 50, in the classical field at
least. that implies that the artist, the interpretative artist, is making a
creation. If that is so then why is he excluded from the benefits that
are reaped by other creators, namely, the composer and the lyricist?
We’ve already established that they have that. Why not exclude the-
composer and the lyricist on the grounds that their record sales are-
being boosted ¢ The same beneficence that the broadcasters show to the
other performers by boosting their work through public broadcasting-
is an argument that applies just as well to the composer and the lyricist
who does get a royalty as a matter of course and as a matter of prac-
ticality today.

It isn’t the poverty or the helplessness, gentlemen, that we’re talkine-
about here, although that has also been misrepresented at this table-
this morning. They tried to make out that recording artists aren’t that
poor. Let us assume that thev had a point there. Maybe they’re not alt
that poor. I'm not granting the point, but for the purpose of the argu--
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‘ment, let’s assume that that’s so. If we’re talking about the justice of
taking something from somebody without recompense, then it is irrele-
vant whether or not these people are poor. Nobody lifts oil from an oil
producer without giving him oil rayalties. We’ve all established that.
Why lift from an artist what he has done without giving him even
the offer of a split fraction of a penny ¢ The broadcasters ought to real-
ize, in the dauphin’s words : “What you get for nothing costs too much.”

Mr. KastenMEeier. Thank you, Mr. Bikel.

Now, I'd like to call on Miss Kathleen Nolan who is a very popular
president of the Screen Actors Guild. I assume popular—elected by
-35.000 members of the organization.

Mr. RaiLsBACK. Sixty-two percent.

Mr. KasTeNMEIER. In any event, we're very glad to greet you.

TESTIMONY OF KATHLEEN NOLAN, SCREEN ACTORS GUILD

Miss Novraw. Thank you very much. 1, too, have spent the day here
and listened to the testimony of my colleagues this morning. I'm ve
grateful to them, and this is an issue that we, of course, join together
-on and have been heavily involved in for many years.

For the record, I am the president of the Screen Actors Guild, and
I am speaking on their behalf. We are professional actors that earn
our livings in motion pictures and television and television commer-
cials and all other art forms including the recording field. It is the
position of the Guild, along with the other unions, that this issue of
performers’ rights has been before us for a long time and it’s been
‘hashed and it’s been rehashed and it’s been talked about and we have
‘testified and testified and it’s been studied and restudied and the basic
fact still remains: It’s clear that the United States lags far behind al-
most every other civilized country in the world in this regard. I can
say that along with Mr. Bikel we’ve traveled for many years now to
FIA which is the International Federation of Actors along with the
International Federation of Musicians. And it is a source of embarrass-
ment always to us—it is not, Mr. Bikel %—that every year the issue of
the Rome convention and copyright comes up at this congress, and they
are amazed that this country is still that far behind. It’s remarkable
-that a nation that is so-steeped in the concept of property rights and
rightfi of the individual can be far behind the rest of the world in this
regard.

As was pointed out this morning, the rest of the world in many ways
‘looks to the performing arts in this country, at least in our labor nego-
“tiations, as a model for contracts, and we have given them our expertise
-and help over the years. In this one area, certainly, they are looking for

some significant change, and, certainly, we are looking to that from
_.you. It seems that the only barrier left in this regard is—I can’t even
-say the loyal opposition and say it with a straight face. They are pretty
stubborn, as we heard this morning and have heard over and over and
-over again, and I thank you for asking the question, Mr. Chairman, of
who else opposes this legislation. We have not heard much other oppo-
sition, as you have heard. We are joined by many interest groups in
-this regard. They have, for years, unjustly enriched themselves at the
expense of the recording industry and the artists who perform. And
‘now, once again, today they want you to believe that they are entitled
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to permanent benefit peformances by the artist. They, I think, should
be rather grateful for the free ride they’ve had and recognize that it
now has come to an end. Regretably, the drive for profit at anyone’s
expense just seems to be too great a motive for them to overcome, and
the research and the studies clearly establish the feasibility of Con-
gressman Danielson’s bill, our good friend, and the draft legislation
proposed by the Register of Copyrights.

The issue is plain: It’s clear whose ox is being gored, and it’s time
to put an end to it. It’s time to put an end to the continued exploitation
of the artists without sharing any of the economic gain. You know,.
his country is now 200 years old, and it’s time that we stopped merely
thinking about survival and thinking about the quality of hife, and the:
artist is certainly responsible for that, and we strongly urge you to
support Congressman Danielson and, even more adamantly, the
amendment proposed by the Register. Thank you.

Mr. Kastenyeier. Thank you, Miss Nolan.

Finally, to wrap up today’s formal testimony, I’d like to call on a
distinguished American and friend who has served as chairman of
the Federal Maritime Commission, also as a member of the Federal
Communications Commission as he’s perhaps even better known, and
he may—who knows?—have been spared a fate worse than death when
he failed in an election for the House in the State of Towa a couple of
years ago. That remains to be seen. But in any event I'm pleased to
greet Mr. Johnson who is chairman of the National Citizens Commu-

nications Lobby.

TESTIMONY OF NICHOLAS JOHNSON, NATIONAL CITIZENS
COMMUNICATIONS LOBBY

Mr. Jounson. Thank you very much, Mr. Chairman. Yes, those ex-
periences have only led to more respect in what it is you’re doing out
here today. The National Citizens Communications Lobby seeks to
represent the interests of listeners and viewer. We appreciate this op-
portunity to appear before you.

The principal arguments for this legislation seems to be simple
justice and common sense, and certainly the NCCL does favor jus-
tice. But it is not really our mission to aid whichever industry em-
ployees or small businessess happen to be most depressed by broad-
casters this week. For us it’s the listeners and viewers who are para-
mount ; it’s their interests that we care about.

Too long has the audience left to closed-door negotiations economic
struggles within the broadcasting industry only to find gratuitous vio-
lence and sexploitation forced on TV writers over their protests; that
cable television systems are, for some reason, barred from carrying
signals that any viewer can pick up with a rabbit ears or an antenna or
that favorite programs are canceled because their high ratings include
too many people over 49. So we finally decided that we have got to get
into some of these seemingly technical issues to see to it that some of
our interests get represented when we sit at home and listen to our pro-
grams and watch our television sets.

I would never say that what’s good for General Motors is good for
America, but the fact is, that more often than not, the interests of the
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creative community and the audience coincide. The audience is not
served when big business can treat entertainers like second-class citi-
zens, turn its back on widespread unemployment, give us reruns rather
than original works, simply decree that there will be no more live
drama, engage in rampant profit oriented censorship, or permit a pre-
cious cultural heritage to become extinct because “The Gong Show” is
somehow more profitable.

We’ve got to turn to you for help——

[Electronic pager or wristwatch alarm from somewhere in the audi-
ence provokes laughter. ]

‘Mr. Jomnsow. 1 appreciate that, providing the soundtrack back
there. I just hope they’ll adequately compensated for it. :

Now, the reason we’ve got to turn to you and to the rest of Congress
for help is because the FCC has demonstrated a very severe hearing
loss. It is, after all, the Government which has created this problem
that you gentlemen have had to come out here and deal with. In most
civilized countries, as you’ve heard, the broadcasting establishment is
one of the principal sources of support for live music and drama. They
keep on their payroll numerous writers and producers and actors and
musicians and so forth. It’s only because the FCC has no requirements
whatsover for live performances that both worker and audience repre-
sentatives have to come before you today in the hopes that you’ll help
solve this problem.

So long as recorded music is going to be used, however, we do sup-
port the notion that licensing should be compulsory. Fair compensation
1s one thing, and we support that, but it also serves the interests of
listeners and viewers to prohibit the withholding of potential program
material in efforts to exact the highest dollar.

Broadcasters are complaining about the 1 percent fee. There is
something very heartrending about a man who argues that to take only
99 percent of the profit of another man’s labor is not enough, that he
must have the 100 percent. We need scarcely concern ourselves with
ability to pay such amounts by an industry which can average nearly
100 percent per year return on depreciated capital and whose net as-a
proportion of gross is roughly four times that of the oil industry in one
of that industry’s greediest eras.

On the other hand, we recognize that there are exceptions. The pub-
lic interest is also served by keeping the very smallest stations on
the air, and we certainly support the exemptions for them that have
been created in this bill before you.

Finally, we note with amusement, in looking at the text of the bill,
that there is a way out of this legislation for the broadcasters, a gaping
loophole which we laso support. Under the bill’s definition of com-
mercial time, a broadcaster may avoid the payment of royalty if he
will offer the public 1414 minuteés or more of programing uninter-
rupted by commercials. That is an option as delightful to contemplate
asitis unlikely ever tobe heard.

Mr. Kastenmeier. Thank you, Mr. Johnson. I must say I didn’t
recall that commercial time option existed in the bill.

Mr. Jounson I may, in the speed of reading this legislation, pre-
paring a statement, and getting it copied this afternoon, not have
properly interpreted that, I should note with all candor. But there is
a definition of commercial time which exempts from commercial time
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anything over 141% minutes, whatever the consequences of that may
prove to be.

Mr. KasTeENMEIER. Yes, that’s very interesting. We should, I think,
explore that further. We may again have problems with our sister
subcommittee in the Commerce Committee which will want to have
equal time with respect to reviewing anything that affects the broad-
casters and television. But this is a very interesting option. May I ask
the panel—Mr. Martindale. Mrs. Miles? If any of you also care to
comment, you mav, in addition to Mrs. Miles. Mr. Farrell, Mr. Bikel,
and Miss Nolan. You all support, in general principle, the Danielson
bill as may he modifiedl—you may or may not have access to material
relating to it—as modified by the Register of Copyrights’ suggested
modifications. You're aware of them? Is that more or less correct?

Miss Novaw. Tt is, as far as we are concerned, yes.

Mr. XastenMerEr. One other thing, tomorrow we’ll have represent-
atives of the recording industry with us. An apparent variant of the
50-percent payment to the recording industries—and perhaps for
some of us it may go back to a conceptual notion when we’re talking
about creative contributions to artists and performer—whether, in
fact, we're talking about the same degree, we’re talking about techni-
cians? And if so, what technicians? And are we talking about the
recording industry as such? And to the same extent that we’re talking
about performers? If we can quantify, or if we can discriminate among
or hetween these parties.

Mr. Johnson, let me ask you, do you feel the recording companies
should be in for 50 percent of the 100 percent? Should it go to the
performing rights?

Mr. Jorwson. Well, I must say it concerns me. I mean I have less
concern about the economic welfare of the recording companies—
which, from all evidence, appear to be doing rather well—than I do
for the performers themselves which is our principal concern. How-
ever, whatever the outcome of my congressional race., I can develop
enough political savvy to know that one has to give a little in order to
et a little, and I presume that was how we came up with this marvel-
ons 50-50 share. Also, the opportunity is left open for the performers
to bargain with the recording companies for something in excess of
50 percent. At least, I would share with Mrs. Miles the notion that
50 percent should be minimum, and above that they could bargain
for more.

Mr. KastenMEIER. My recollection was, as far as the recording com-
panies, in 1965 the first prototypes or variations of this did not include
the recording companies: it included the performers only. and the
recording companies resisted as. indeed, the broadcasters do today,
this particular formulation. And somehow, in later variations after
1965, the recording companies participate for a proportion as to per-
formers and, indeed, as to authors and composers presently.

At the risk of being facetious. if we were to split this three ways,
have the Government pay for it all and give the broadcasters one
third as well, there might be no opposition whatsoever. [Laughter.]

Any comment ?

Mr. BixeL. Broadcasters get 100 percent anvway. They would re-
sist such a partnership. It seems to me that if the principle of that
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participation is not going to win, they’re goinlg to talk the formula
to death, of collection and distribution. And I suggest that enough
formulas have been put forward that are workable and equitable, both
by way of the way Mr. Fleishman detailed it as handled interna-
tionally by the IFPI which distributes both to phonograph companies
or record companies and to artists, or by way of our own model along
which composers and Iyricists act, and that is the ASCAP, BMI
formula of collecting in bulk and distributing according to their
own internal formula to the artists according to their time and other
.considerations.

Mr. Ramuseack. Mr. Chairman, on that point, may I just kind of
fortify what the chairman said about a concern that is really held
by many of us? That is, whatever we may do we are going to have to
sell to a lot of members that are going to be lobbied, assuming that we
decide to report out a bill. I know what happened. I mean I think T
have an understanding like Nicholas Johnson suggested, and I'm very
much aware that sometimes we have a need to compromise. But 1t
just seems to me, politically, that it’s going to be very difficult for
us to say look at these recording companies who need this 50 percent
of whatever the royalty may be. I have a very high regard for the
recording industry and Stan Grotikov, and I see my friend Jim out
‘there, and I’'m happy to say this publicly in front of them: I have really
:alot of trouble justifying paying 50 percent of a performer’s royalty to
recording companies. I want to ask you this same question. I certainly
agree with your constructive comment that would alter the Danielson
bill, but I think we're going to have to do some thinking about this.
Frankly, it may be easy for you to negotiate, but I think there’s going
to be a lot, of concern about that kind of a division.

Mrs. Miles, did you want to respond ?

Mrs. Mices. If that 50 percent that goes to the recording companies
is, according to the Register’s proposal, negotiable, and you can negoti-
ate upward from there, then I suppose the mechanism would be that the
creative individuals who comprise the team that makes the sound re-
cording could then negotiate for their own additional share of the
record company’s 50 percent. This would be, in effect, negotiating for
part of the producer’s share. It could be left up to each individual.

Mr. Kastenmerer. Now, I'd like to yield to the gentleman from
«California.

Mr. Daxrtevson. Just following up where we were. I think we
already have under our present copyright laws the facility for a star
to negotiate a royalty at or before the time that the recording is made
to share with the recording company. ) .

Mrs. Miles, I think with Miss Kay, whom you. mentioned, and
who I'm sorry is not in the best of all possible worlds, that’s tough
‘because she’s earned it. But even she, if we had been operating 30
vears ago as we operate today, could have negotiated a special royalty
for herself as does Mr. Sinatra, Mr. Como, and other names that have
‘been mentioned here today—and I'm not opposing that; I'm for it.
But what I’'m concerned about is this very same point which was
just mentioned here, and we raised it this morning. I would like to
‘have you people who are interested in the performance to send us
-some letters or outlines telling us how you feel the distribution of the
proceeds should be spread out.

36-510—78~——35
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I see Miss Nolan is waving her hand over there, and maybe she’s
seeking to respond to that. Would you, please ?

Miss Noraw. Yes, I would like to. I think this question of the
share that the recording industry would, under the present formula,
receive—I think it’s the same, or there can be an equation to what
the situation is as far as our negotiations with the motion picture
industry. The motion picture industry producers have the copyright
on the film. It is through collective bargaining that the artist in the
film receives that compensation, that reuse payment, that percentage,
whatever.

I am not frightened by this kind of split. For one thing, as has
been stated earlier—and I don’t think that it’s any great secret—
I mean, you know, there are compromises that must be made, and
if it’s got to be 2 to 1, it’s better that it’s 2 to 1 on our side than 2 to
1 on the other side, and we can negotiate. If the recording company
has a percentage of the copyright, and it is negotiable through collec-
tive bargaining, then that doesn’t disturb me. It doesn’t seem a prob-
lem because it is stronger unions that can take care of those issues.

Mr. DavieLson. And strong presidents and strong unions can help
in that, I imagine ?

Miss Noraw. Well, we do our best.

Mr. DaxtersoN. I do have a question, Mrs. Miles, for you. In your
presentation, you mentioned not only vocalists and musicians, et
cetera, but you mentioned technicians, I believe.

Mrs. Mries. That’s right, I just don’t think there are that
many people involved in the making of a recording that it would be
that difficult. And I think that we’re trying to find perfection, and
we’re not going to find it. I think it’s important to implement some
sort of formula here and go ahead with it and then work it out on a
Ppiece-by-piece basis like Kathleen was talking about.

Mr. Danierson. But you’ve mentioned musicians, vocalists, you
say dancers, actors, producers, directors, technicians. Most of them,
their product is not audible as it comes off the record, but without
their help you wouldn’t have much of a record. Do you mean you
feel that this should be broad enough to include persons other than
those who create a sound ?

Mrs. Mices. I think that were talking about two differ-
ent things here. When I say composers, directors, I mentioned all the
people that I do know in the industry.

Mr. DaniersoN. You don’t mean to include those within this
royalty ?

Mrds. MicEs. I think in the recording industry we should talk about
sound.

Mr. Daxmrsox. All right.

Mrs. Mrmes. Because there will be enough things to get peo-
ple off the track on this without our helping them.

Mr. Daxterson. Well, the word “technicians” has come up a num-
ber of times.

Mrs. Mmes. But I do think that technicians that arve
inv<})ll_ved in the making of a phonograph certainly should be involved
n this.

Mr. DaxteLson. What do you mean by “technicians”?
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Mrs. Mrmes. The producers that produced the record, the
people that technically make it because without those people—I
mean I’ve seen so many variances in one recording to another where
it comes to the type of recording, and it depended on a technician.
And I do think that they’re very important. They play a very im-
portant part in this.

This morning, also, if I may interject something, it came out about
how a very few people are the ones that collect or the ones at the
very top. And what we’re looking at is a gross revenue; we'’re not
looking at bottom lines. I do think it’s important to think in terms
of bottom lines because those people have to pay so many people in
order to keep their image where they are and to keep them going.
They’re like baby companies, and what they get in the end is not
that much, and they have to keep up this image of being very rich
because people read about them making millions and millions of dol-
lars, and it’s going to attorneys and accountants and PR’s and dresses
and stagings and

Mr. DanieLson. Someone told me, ma’m, that sometimes you get
a paycheck, and when you look at it you can’t believe it’s your own
paycheck.

Mrs. Mrues. That’s true, and a lot of them are spending it at the
rate of the gross.

Mr. Da~rerson, For the record, Mr. Farrell, could you explain on
page 6, paragraph 1 of your statement, you say:

What also is at stake here is the opportunity to encourage the American
consumer to participate to his highest interest levels in enjoyment of the artistie
product by avoiding undue and unjust costs where possible.

How would this bill make entertainment or artistic enjoyment any
cheaper?

Mr. Farrerr. Well, I think the way I say it, I’m not addressing
myself to being cheaper. Wherever there’s ways to make it less ex-
pensive then it becomes, I think that’s an important matter when
you’re talking about consumerism. Where I picked this up from was
1n partially my own thinking in earlier times about the costs of going
to live performances, and it quite clearly was a relationship between
the costs of performance and a lot of Americans who had some in-
terest. But it could be a squelched interest by the cost of going to
a performance. And then, when I read the statements by the Con-
sumer Federation of America who made a point that the consumer
buys the records for personal use, finances the creation and produc-
tion of the sound recordings, it seems equitable that commercial users
should pay a performance royalty to the creators of the sound record.
It does make sense to me that those who are making a profit could
in some way be participating in the increasing cost of getting record-
ings to the American people. :

Mr. DanteLsow. I see your point,

Mr. FarrerLL. May I continue ?

Mr. DanieLson. Surely.

Mr. Farrern. Earlier it was mentioned that classical music goes
through a few stations, comparatively, and is listened to far fewer
times than pop. It seems to me that is a peculiar argument because it’s
the encouragement of all kinds of sound recordings that we’re talking
about. It’s the folk, the jazz, the rock, the types of country, other kinds
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