
Citation:  2 Digital Performance Right in Sound Recordings Act of
 Pub. L. No. 104-39 109 Stat. 336 i 1995

Content downloaded/printed from 
HeinOnline (http://heinonline.org)
Mon Mar 18 18:52:11 2013

-- Your use of this HeinOnline PDF indicates your acceptance
   of HeinOnline's Terms and Conditions of the license
   agreement available at http://heinonline.org/HOL/License

-- The search text of this PDF is generated from 
   uncorrected OCR text.



Volume 2

DIGITAL PERFORMANCE RIGHT IN SOUND
RECORDINGS ACT OF 1995

Public Law 104-39
November 1, 1995

109 Stat. 336

HEARINGS
9 6th Congress

7. Copyright Issues: Cable Television and Performance Rights,
Hearing before the Subcommittee on Courts, Civil Liberties and the
Administration of Justice of the House Judiciary Committee,
November 15, 26, 27, 1979.

9 5th Congress

8. Performance Rights in Sound Recordings, Hearings before
the Subcommittee on Courts, Civil Liberties and the Administration
of Justice of the House Judiciary Committee, 9 5 th Congress, March
29, 20; May 24,25, 1978.

HeinOnline  -- 2 Digital Performance Right in Sound Recordings Act of 1995, Pub. L. No. 104-39, 109 Stat. 336 [i] 1995



HeinOnline  -- 2 Digital Performance Right in Sound Recordings Act of 1995, Pub. L. No. 104-39, 109 Stat. 336 [ii] 1995



COPYRIGHT ISSUES: CABLE TELEVISION
AND PERFORMANCE RIGHTS

HEARINGS
BEFORE THE

SUBCOMMITTEE ON COURTS, ,CIVIL LIBERTIES,
AND THE ADMINISTRATION OF JUSTICE

OF THE

COMMITTEE ON THE JUDICIARY
HOUSE OF REPRESENTATIVES

NINETY-SIXTH CONGRESS

FIRST SESSION

ON

COPYRIGHT ISSUES: CABLE TELEVISION AND THE COMPUL-
SORY LICENSE; AND PERFORMANCE RIGHTS IN SOUND

RECORDINGS

NOVEMBER 15, 26 AND 27, 1979

Serial No. 28

Printed for the use of the Committee on the Judiciary

HeinOnline  -- 2 Digital Performance Right in Sound Recordings Act of 1995, Pub. L. No. 104-39, 109 Stat. 336 [iii] 1995



HeinOnline  -- 2 Digital Performance Right in Sound Recordings Act of 1995, Pub. L. No. 104-39, 109 Stat. 336 [iv] 1995



COPYRIGHT ISSUES: CABLE TELEVISION
AND PERFORMANCE RIGHTS

HEARINGS
BEFORE THE

SUBCOMMITTEE ON COURTS, CIVIL LIBERTIES,
AND THE ADMINISTRATION OF JUSTICE

OF THE

COMMITTEE ON THE JUDICIARY
HOUSE OF REPRESENTATIVES

NINETY-SIXTH. CONGRESS

FIRST SESSION

ON

COPYRIGHT ISSUES: CABLE TELEVISION AND THE COMPUL-
SORY LICENSE; AND PERFORMANCE RIGHTS IN SOUND

RECORDINGS

NOVEMBER 15, 26 AND 27, 1979

Serial No. 28

Printed for the use of the Committee on the Judiciary

U.S. GOVERNMENT PRINTING OFFICE

a8-0200 WASHINGTON : 1980

HeinOnline  -- 2 Digital Performance Right in Sound Recordings Act of 1995, Pub. L. No. 104-39, 109 Stat. 336 I 1995



COMMITTEE ON THE JUDICIARY

PETER W. RODINO, JR., New Jersey, Chairman

JACK BROOKS, Texas
ROBERT W. KASTENMEIER, Wisconsin
DON EDWARDS, California
JOHN CONYERS, JR., Michigan
JOHN F. SEIBERLING, Ohio
GEORGE E. DANIELSON, California
ROBERT F. DRINAN, Massachusetts
ELIZABETH HOLTZMAN, New York
ROMANO L. MAZZOLI, Kentucky
WILLIAM J. HUGHES, New Jersey
SAM B. HALL, JR., Texas
LAMAR GUDGER, North Carolina
HAROLD L. VOLKMER, Missouri
HERBERT E. HARRIS II, Virginia
MIKE SYNAR, Oklahoma
ROBERT T. MATSUI, California
ABNER J. MIKVA, Illinois
MICHAEL D. BARNES, Maryland
RICHARD C. SHELBY, Alabama

ROBERT McCLORY, Illinois
TOM RAILSBACK, Illinois
HAMILTON FISH, JR., New York
M. CALDWELL BUTLER, Virginia
CARLOS J. MOORHEAD, California
JOHN M. ASHBROOK, Ohio
HENRY J. HYDE, Illinois
THOMAS N. KINDNESS, Ohio
HAROLD S. SAWYER, Michigan
DAN LUNGREN, California
F. JAMES SENSENBRENNER, JR., Wisconsin

JosEPH L. NEWT., General Counsel
GARNER J. CINE, Staff Director

FRANKLIN G. PoLK, Associate Counsel

SUBCOmrmITTEE ON COURTS, CIVIL LIBERTIEs, AND THE ADMINISTRATION OF JUSTICE

ROBERT W. KASTENMEIER, Wisconsin, Chairman

GEORGE E. DANIELSON, California TOM RAILSBACK, Illinois
ROMANO L. MAZZOLI, Kentucky CARLOS J. MOORHEAD, California
LAMAR GUDGER, North Carolina HAROLD S. SAWYER, Michigan
ROBERT T. MATSUI, California
ABNER J. MIKVA, Illinois

BRucE A. LEHMAN, Chief Counsel
Timomr A. BoGGs, Professional Staff Member

GAVn HiiNs FoGARTY, Counsel
MiCHAEL J. REMINGTON, Counsel

THoMAs E. MooENY, Associate Counsel
JOSEPH V. WoLrE, Associate Counsel

HeinOnline  -- 2 Digital Performance Right in Sound Recordings Act of 1995, Pub. L. No. 104-39, 109 Stat. 336 II 1995



CONTENTS

Hearings held- Page

November 15, 1979, Introduction to Copyright Issues ...................................... 1
November 26, 1979, Cable Television .................................................................. 41
November 27, 1979, Performance Rights ............................................................ 229

- WITNESSES

Allen, Nick, counsel, Amusement and Music Operators Association ................... 285
Chapin, Edward, Broadcast Music, Inc ....................................................................... 149

Prepared statem ent ................................................................................................. 149
Effros, Stephen, executive director, Community Antenna Television Associ-

ation ........................................................................................................................... 158, 186
Fuentealba, Victor, president, American Federation of Musicians, AFL-
C IO ............................................................................................................................. 233, 245

Prepared statem ent ................................................................................................. 245
Geller, Henry, Assistant Secretary for Communications and Information, Na-

tional Telecommunications and Information Administration, U.S. Depart-
m ent of Com m erce ...................................................................................................... 2

Prepared statem ent ............................................................................................... 3
Golodner, Jack, director, Department for Professional Employees, AFL-
C IO .................................................................................................................... 142, 233, 250

Prepared statem ent ............................................................................................ 142, 250
Gortikov, Stanley M., president, Recording Industry Association of America .... 233

Prepared statem ent ................................................................................................. 237
Hesch, Wayne E., Amusement and Music Operators Association ......................... 285

Prepared statem ent ................................................................................................. 285
Hyde, Hon. Henry J., a Representative in Congress from the State of Illinois... 232
Kaplan, Sis, president, National Radio Broadcasters Association .................... 285, 293

Prepared statem ent ................................................................................................. 296
Karp, Russell, president, Teleprompter Corp ............................................................ 192
Kuhn, Bowie K., Commissioner of Baseball ............................................................. .42, 100

Prepared statem ent ................................................................................................. 101
Land, Herman W., president, Association of Independent Television Stations,

In c ................................................................................................................................... 42, 78
Prepared statem ent ................................................................................................. 84

Nims, Bob, president, Amusement and Music Operators Association .................. 285
Peters, Kay, Screen Actors Guild ............................................................................ 142, 143
Popham, James J., National Association of Broadcasters .................................. 285, 298

Prepared statem ent ................................................................................................. 298
Reel, Ruth, U.S. Department of Commerce ............................................................... 2
Ringer, Barbara, Register of Copyrights and Assistant Librarian of Congress for

Copyright Services ....................................................................................................... 14
Prepared statem ent ................................................................................................ 14

Roper, Burns W., chairman, Roper Organization ................................................ 233, 275
Simon, Barry P., vice president and counsel, Teleprompter Corp ..................... 158, 204
Valenti, Jack, president, Motion Picture Association of America ......................... 42

Prepared statem ent ................................................................................................ 47
Wasilewski, Vincent, president, National Association of Broadcasters ................ 42, 75
Waxman, Hon. Henry A., a Representative in Congress from the State of

C aliforn ia ...................................................................................................................... 229
Wheeler, Thomas E., president, National Cable Television Association ............... 158

Prepared statem ent ................................................................................................. 166
Wolff, Sanford I., national executive secretary, American Federation of Televi-

sion and Radio Artists, AFL-CIO ........................................................ 142, 145, 233, 240
Prepared statem ent ............................................................................................ 146, 243

Rock-Ola Manufacturing Corp., Rowe International, Inc., and Seeburg Corp .... 291

HeinOnline  -- 2 Digital Performance Right in Sound Recordings Act of 1995, Pub. L. No. 104-39, 109 Stat. 336 III 1995



APPENDIXES Page

Appendix .-- Cable television and the compulsory license .................................... 316
A. Materials submitted by Hon. Henry Geller, Assistant Secretary of

Commerce for Communications and Information .................................... 316
1. Comments submitted to the Federal Communications Commis-

sion by the National Telecommunications and Information
Administration regarding the proposed elimination of cable
television distant signal importation and nonnetwork program
exclusivity rules ................................................................................ 318

2. Reply comments submitted to the Federal Communications
Commission by the National Telecommunications and Infor-
mation Administration regarding cable television syndicated
program exclusivity rules and the inquiry into the economic
relationship between television broadcasting and cable ........... 382

3. Comments submitted to the Federal Communications Commis-
sion by the Department of Justice regarding cable television
syndicated program exclusivity rules and the inquiry into the
economic relationship between television broadcasting and
cable ..................................................................................................... 40 1

4. Comments submitted to the Federal Communications Commis-
sion by the Council on Wage and Price Stability regarding the
elimination of cable television distant signal carriage rules
and syndicated program exclusivity rules .................................... 438

B. Materials submitted by Hon. Barbara Ringer, U.S. Register of Copy-
rights ......... .............. .......................... 452

1. Application for recordation of coin operated phonorecord players.
(Form s JB and JB/Con) .............................................................. 452, 456

2. Statement of account for secondary transmissions by cable
systems. (Forms CS/SA-1, CS/SA-2 and CS/SA-3) ....... 458, 470, 486

C. Material submitted by Bowie K. Kuhn, Commissioner of Baseball:
Comments before the Federal Communications Commission, in the
matter of cable television syndicated program exclusivity rules and
the inquiry into the economic relationship between television broad-
casting and cable television ......................................................................... 506

D. Statement from Southern Satellite Systems, Inc ........................................ 593
E. Statement from American Broadcasting Cos., Inc ...................................... 609
F. Statement from National Broadcasting Co., Inc ..................... 656
G. Statement from Gill Industries, submitted by Robert L. Heald and

R obert L . P ettit ............................................................................................... 672
H. Article from the New York Times, November 12, 1979, "Canadian Cable

T V E nters U .S... ............................................................................................ 676

Appendix 2.-Performance rights in sound recordings ........................................... 678
A. H.R. 997 introduced by Mr. Danielson, January 18, 1979 ......................... 678
B. Material submitted by James J. Popham, National Association of

Broadcasters: A study of economic issues in the recording industry, by
James N. Dertouzos and Steven S. Widman, Stanford University ....... 699

C. Statement from National Restaurant Association submitted by Robert
N eville .............................................................................................................. 779

D. Statement from National Broadcasting Co., Inc ..................... 656
E. Article from Broadcasting, December 10, 1979, "1978: Radio's Star

K eeps R ising". ................................................................................................ 781

HeinOnline  -- 2 Digital Performance Right in Sound Recordings Act of 1995, Pub. L. No. 104-39, 109 Stat. 336 IV 1995



COPYRIGHT ISSUES: CABLE TELEVISION AND
PERFORMANCE RIGHTS

THURSDAY, NOVEMBER 15, 1979

HOUSE OF REPRESENTATIVES,

SUBCOMMITTEE ON COURTS, CIVIL LIBERTIES,

AND THE ADMINISTRATION OF JUSTICE

OF THE COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10 a.m., in room
2226, Rayburn House Office Building, Hon. Robert W. Kastenmeier
(chairman of the subcommittee) presiding.

Members present: Representatives Kastenmeier, Danielson,
Gudger, and Railsback.

Staff present: Bruce A. Lehman, counsel; and Thomas E.
Mooney, associate counsel.

Mr. KASTENMEIER. The subcommittee will come to order.
Three years ago last month the Congress enacted the fruit of a

23-year effort to rewrite the copyright law of the United States.
That 1976 act, which became fully effective on January 1 last year,
attempted to create a new legal order to guide individuals and
industries as to the applicability of copyright to the many uses of
intangible intellectual creations. These uses which could not have
been foreseen by our predecessors in the 60th Congress, who draft-
ed the now archaic 1909 statute.

By and large I believe that the nearly 2 years of experience we
have had with the 1976 act have demonstrated it to be a sound
legislative work product. However, there are some loose ends which
require further consideration, and it is for that reason that we
have convened this morning.

Specifically, we will hear testimony on two separate issues: per-
formance rights in sound recordings and the compulsory license for
cable retransmission of copyrighted broadcast programing. The
issue of performance rights in sound recordings is reflected in
pending legislation, H.R. 997, sponsored by Congressman George
Danielson and 48 colleagues. An identical Senate bill, S. 1552, has
been introduced by Senator Pete Williams and five cosponsors.

There is presently no legislation on the question of copyright
liability for cable retransmission. Therefore, the hearings will
simply focus on the two primary areas of controversy surrounding
cable television-the adequacy of the royalty revenue generated by
the 1976 copyright law and the possible impact of deregulation by
the Federal Communications Commission on the existing compul-
sory copyright license.
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Only two witnesses are scheduled for this morning: The Honor-
able Henry Geller, Assistant Secretary of Commerce for Communi-
cations and Information, and the Honorable Barbara Ringer, U.S.
Register of Copyrights. Ms. Ringer will address both issues and Mr.
Geller will address only the cable television issue.

The need for future consideration of the performance rights
issues was recognized in the 1976 act itself which mandated the
Register of Copyrights to submit a report and recommendations on
the issue to the Congress. It was in recognition of this promise of
future consideration that proponents of a performance right in
sound recordings receded from their request that such a right be
recognized in the 1976 act.

On January 3 of last year a 1,300-page report on performance
rights was submitted to us by the Register of Copyrights. Following
submission of the report we held 4 days of hearings on the issue,
but because of lack of time, and because there were certain ele-
ments of the issue still unresolved, we were unable to further
consider legislation. In view of the extensive record already devel-
oped, these hearings will be somewhat brief in their review of the
issue.

With respect to cable television, the 1976 act has been rapidly
overtaken by changing business practices brought about by satel-
lite technology and by the new emphasis in Washington on deregu-
lation of the broadcast industry. Earlier this year our sister House
subcommittee, chaired by our colleague Lionel Van Deerlin, consid-
ered legislation which would have deregulated the cable industry
but at the same time imposed the equivalent of full copyright
liability-retransmission consent-on cable systems. The future of
that legislation is in doubt.

However, the announced intention of the Federal Communica-
tions Commission to consider removing the exclusivity and signal
carriage limitations now encumbering cable have brought into
sharp focus the copyright problems which continue to plague the
program producer-broadaster-cable system relationship. While we
have no specific legislative proposal at this time, our hearings will
attempt to identify the problems and possible solutions in the
difficult area of public policy.

At this time, I am pleased to welcome as a witness an individual
with a national reputation in the field but who is new to this
subcommittee, the Honorable Henry Geller.

TESTIMONY OF HENRY GELLER, ASSISTANT SECRETARY FOR
COMMUNICATIONS AND INFORMATION, U.S. DEPARTMENT OF
COMMERCE, ACCOMPANIED BY RUTH REEL
Mr. GELLER. Thank you, Mr. Chairman, I am pleased to be here.
As you say, I will address just cable. I would like to go to the

issue of deregulation, and not so much the adequacy of the present
fee schedule. I would have no views on that at all.

If I may, I would like to have my statement introduced in the
record, and also the filings that we made with the FCC and the
main filings of the other executive branch agencies, the Council on
Wage and Price Stabilization, and the Department of Justice. As
you will see, the views of NTIA are different from the others. It is
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a lot of paper, but if those could be submitted, I believe they would
be helpful in your consideration of this issue.

Mr. KASTENMEIER. Without objection, your 11-page statement
will be received and will be printed in the record in its entirety,
and the other material will be received and be reprinted in the
appendix. (See app. 1A at p. 316.)

[The information follows:]

STATEMENT OF HENRY GELLER, ASSISTANT SECRETARY FOR COMMUNICATIONS AND
INFORMATION, NATIONAL TELECOMMUNICATIONS AND INFORMATION ADMINISTRA-
TION, U.S. DEPARTMENT OF COMMERCE

Mr. Chairman, I welcome this opportunity to testify before the Subcommittee on
the subject of cable television copyright legislation. The views I am presenting today
are my own and do not necessarily represent those of the Administration.

We believe that contracts and bargaining among the parties with full copyright
liability of all users rather than a government administered pricing system for
commercial cable's future in major urban area should be the paramount objective of
public policy. The core problem of cable has been the fact that it has always stood
outside the competitive TV programming market, although it is clearly another
means for distributing TV programming. As a result, the Commission initially
adopted complex and restrictive regulations to compensate for cable's exclusion
from the market. Congress, when it dealt with the copyright issues in 1976, took
into account the industry structure which had grown up around the Commission's
rules and adapted a copyright scheme to that structure-compulsory license, legis-
lated fee schedule, Copyright Royalty Tribunal.

We have no quarrel with that scheme as a means for dealing with the existing
cable industry. Disruptive action is neither desirable nor feasible. But we strongly
believe that this is a most unsual way to deal with cable's future development in
the large markets. Cable is moving in directions that Congress did not full address
in 1976-nationwide satellite distribution of "superstations" like WTBS, Atlanta,
and cable operations in the largest cities. The Commission is now proposing to do
away with it distant signal and syndicated exclusivity rules, which served as the
background for the copyright compromise. All this poses a most important policy
dilemma.

The circular development between copyright and FCC cable regulations has led to
the flawed present arrangement. We call it flawed because it relies so heavily on
direct government intervention rather than a market with full copyright liability
for all commercial users. Until urban cable is brought into this marketplace, we
believe that any administrative or legislative attempt to remedy the present situa-
tion will continue to be fundamentally unsound. Our basic position can be simply
stated:

The copyright owner should be fairly compensated when a non-network program
sold for broadcast distribution in one major market is retransmitted by cable in
another major market or nationwide. The marketplace-not Government fiat-
should determine that compensation.

Elimination of the present complex set of FCC rules will not bring the market-
place into play. The power of the Copyright Royalty Tribunal to change the statu-
tory fees in light of FCC rule changes is not a marketplace solution but only
another Government agency adjusting a Government ordained schedule.

Indeed, elimination of the Commission's syndicated exclusivity rules results in
more Government intervention-not less. Under the rules, a broadcaster or cable
system obtains exclusivity only by bidding for it in the marketplace. With the rules'
elimination, a Government entity will be called upon to fix the compensation for
this lost marketplace opportunity to afford reasonable exclusivity.

Because of the compulsory license copyright scheme, affirmative Government
action is needed to bring the marketplace into operation. This affirmative action
could appropriately take either of the two forms:

FCC or Congressional action to bring urban cable within Section 325(a) of the
Communications Act on communictions policy grounds, so that consent of the origi-
nating broadcast station would be necessary for cable's retransmission of a distant
broadcast signal in a major market; or

Amendment of the Copyright Act to make cable fully liable for secondary trans-
missions of non-network programs on distant broadcast signals in major television
markets.
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NTIA has pursued the communications policy alternative-retransmission con-
sent by the originating broadcaster-before the FCC, most recently in its proceeding
to delete the distant signal and program exclusivity rules. We offer copies of these
filings for the record in the belief that much of that discussion is pertinent here
also. We recognize that there are differing views on this subject within the Federal
government and also offer copies of the filings of the Council on Wage and Price
Stability and the Department of Justice.

Under either approach we believe that the existing service of existing cable
systems should be grandfathered in order not to disrupt the exisiting industry
structure. Present systems were built upon the basis of either no copyright pay-
ment, a right twice judicially confirmed, or of compulsory licensing under the 1976
Copyright Act. It would be inequitable now to change the rules of the game for
them. Nor should either approach be applied to network or local signals in any
market. Network programs are sold for nationwide distribution and programs on
local signals are sold for local distribution, so that cable retransmission does not
skew the operation of the marketplace or deprive the copyright owner of fair
compensation in the marketplace.

The crucial issue is how cable will develop in the major markets, rather than how
it will develop in small towns. After several decades of progress in "small town
America", we doubt if there is substantial growth potential for new systems in these
smaller areas. The reality of cable development today rests on its expansion into
major urban markets.

In pay cable there is already a model (and bell weather) as to how cable can
develop within an urban market in which full copyright liability applies. Pay cable
entrepreneurs deal within the competitive market to obtain product for distribution
on cable systems. All parties to the transaction must respond to market forces;
there is no advantage given to any party. Transactional costs have been minimized
by consolidated purchasing arrangements. This system has worked well, with the
help of these "middlemen" like Home Box Office and Showtime and the use of the
satellite. The Congress would do well to look to pay cable as a model in its
consideration of how to deal with future urban cable growth.

Now another avenue of major market growth-national advertiser-based distribu-
tion of broadcast signals via satellite-recently has begun to emerge. NTIA views
this, and other future distribution arrangements, as welcome developments with the
potential for enhancing diversity, enlarging the supply of non-network programs,
and providing a base for other services to the home.

We believe that if a market exists for advertiser-based programming on distant
signals in major markets, it will be brought to cable systems under full copyright
liability or under a requirement for broadcaster retransmission consent. It may be
argued that full copyright liability for secondary transmission of non-network pro-
grams in major markets is not practicable for cable because it would be difficult for
individual systems to bargain program by program. But there is a great difference
between the situation today and the sixties and early seventies. The satellite has
come into the picture. Interested broadcasters, like WTBS, have emerged. Cable,
particularly the multiple system owner, can put its own stations on the air as
"flagship" stations which can purchase urban cable distribution rights. Common
carriers are interested in obtaining broadcast signals for distribution by satellite;
middlemen are eager to enter the picture; and program suppliers, as always, are
aiming for increased sales of their products. Cable now has abundant means of
aggregating for negotiations with the copyright owners.

But if the market gives a negative answer, if the market is not there for rebroad-
cast TV signals, it should be accepted rather than having the Government seek to
affect the market in this competition between multi-million dollar enterprises in
major markets. Stated differently, why should the Government intervene for exam-
ple, on the side of Cox Cable or Teleprompter against Taft Broadcasting in Philadel-
phia or Washington (or vice versa)? In these large cities cable must seek to provide
services people will pay for, and if that proves not to be distant signals, then cable
should supply whatever alternative services consumers may demand (e.g., pay,
Qube, etc.).

The important point is that with a retransmission consent requirement or full
copyright liability for distant signals in major markets, cable would be brought into
the marketplace, free and fair competition would apply to all, and its application
would be clearly understood. Under such a structure, Government need not control
or supervise the distribution of non-network programs except for judicial enforce-
ment of the copyright laws and FCC policing of abusive practices, such as "ware-
housing".
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Consider the situation if we do not turn to this type of open marketplace. If the
FCC distant signal and syndicated exclusivity rules are abolished, as it has pro-
posed, and if no retransmission consent requirement or copyright liability amend-
ment accompanies this action, a number of real and serious anomalies will occur. As
illustrations, we cite the following examples:

A sports entrepreneur of a Madison Square Garden price fight determines to
televise the fight throughout the nation, with the exception of New York City.
Clearly, the promoter, who is risking much, has the right to make such a business
judgment, and to protect gate receipts. Yet the promoter could find that decision
frustrated by cable's importation of a distant signal carrying the fight, in the
absence of Section 76.67 of the Commissions rules (which the Commission is propos-
ing to retain). The result may be a decision to put the fight into theaters, thus
depriving the viewing audience outside of New York City. Note that the only way to
prevent this (absent a retransmission consent requirement or copyright liability
amendment) is by Commission rule-by intrusive government intervention.'

UHF Station 20 in Washington, D.C., might buy the exclusive right to a film
package for Washington. It can obtain such an exclusive rights against the other
stations under both the Communications Act and antitrust laws (assuming the
terms of acquisition are reasonable both in duration and geographical extent). But
even if it were willing to pay any sum, it could not prevent the film from being seen
on the Washington area TV sets via cable carrying distant signals, if the Commis-
sion eliminates its non-network exclusivity rules. Such a government policy, we
submit, makes little sense. Note also that in light of the Commission's proposed
retention of Section 76.67, the Commission will have intervened to repair a market
deficiency as to the Madison Square Garden sports entrepreneur but not as to the
UHF independent-film syndicator. Why this difference?

Sports entrepreneurs are concerned over telecasts that affect the home territories
of their own team or other teams in the league, since the overall health of the
league is crucial and can be affected by the indiscriminate carriage of the currently
"strong" teams. As a result of either league agreements, permitted by Congressional
policy (see 15 U.S.C. 1291), or individual decisions motivated by the same policy,
these entreprenuers specify what games may be presented in particular regions.
This means that a commercial or an STV broadcaster would not be given the right
to present, say, a Los Angeles Dodgers-Atlanta Braves games in a particular city
because it comes within the TV territory of the Oakland and San Francisco teams;
nevertheless, the game could be presented in that same city on a cable system
carrying the signal of WTBS, the Atlanta superstation. What sense is there in a
policy facilitating cable presentation of a sporting event that the marketplace (and
government policy) denies to STV or commercial broadcasting?

Some copyright owners refuse to sell a product to stations like WTBS, because it
is a "superstation" distributed by satellite to cable.2 The owners do not believe that
they are receiving fair compensation through the compulsory license scheme, and
they fear that if they sell and the Commission abandons its non-network exclusivity
rules, as it has proposed, they will be left without protection. The result of govern-
ment policy is that the copyright owner does not make a sale, an area like Atlanta
may not receive the program, and cable viewers may not get the program.

An independent station in Chicago (WGN-TV) seeks to obtain the rights to air the
NCAA basketball finals. Although the station offers the NCAA a fair sum of money
(indeed, the highest among the Chicago stations) for these rights, the sale is refused
since that station is picked up by satellite and is distributed nationwide to cable
systems. Thus, a sale in Chicago becomes, in effect, a national sale, and the copy-
right owner's bargaining position is undermined. Since the station has no control
over its signal, it also is impaired in arranging a deal. The bargain is not controlled
by the market; rather, it is governed by the extraneous factor of cable reception
that is beyond the control of the bargaining parties.

In seeking to preserve the exclusivity bargains for exhibition rights for non-
network programs in the major markets through copyright protection or retransmis-
sion consent, we recognize the contention that non-network exclusivity is not eco-
nomically needed. In our view, if urban cable grows very substantially, common

The Commission's rule, section 76.67, permits the cable importation of a local sporting event
only if it were available on a local TV station. This means that if the Philadelphia Flyers sell an
exclusive package of home games to a Philadelphia station, a Philadelphia cable system could
important the same game (with different announcers, commercials, etc.) being carried on an
Atlanta station, when the Flyers are playing the Atlanta team, thus violating the reasonable
exclusivity that has been bargained for. We recognize that the Commission might take action to
repair such "glitches." Our point is that the marketplace, not government patches, should
govern.

I Television/Radio Age, Jan. 1, 1979, at 78.
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sense compels the conclusion that it is bound to affect the viewing of television
stations in these urban areas, exemplified by the Canadian experience, and thus
payments to copyright owners. However, our request for copyright protection of the
major market non-network exclusivity bargains does not turn on potential impact.
Rather it turns on a reasonable accommodation of the public interest in a properly
functioning, economically efficient television programming marketplace.

Broadcasters and program suppliers have operated under exclusivity bargains for
a half a century, and these exclusive exhibition rights are the bedrock of the orderly
market process for program distributions. A UHF station like Channel 20 in Wash-
ington will bargain and obtain exclusive rights to a film package that it hopes will
assist it in the competition with its VHF rivals. It may heavily promote the film
package, on the basis of its bargained-for exclusivity. Commission policy and the
antitrust laws permit such exclusivity as a reasonable operation of the market
process.

A broadcast station that has bargained and paid for exclusivity is thus entitled to
have that bargain respected, not only by the program supplier and other broadcast
stations but also by cable. For it makes no sense to say that Channel 20 can pay and
obtain exclusivity against Channels 4, 5, 7 and 9 but not against cable's importation
of WPIX-TV. Full copyright liability for secondary transmission of distant non-
network signals in major markets would reasonably require cable to compete for
distribution rights and honor the exclusivity bargains of the broadcasters and
copyright owners.

It is argued by some that the solution is to remove Commission restrictions and
leave matters of copyright to the Copyright Royalty Tribunal, a government agency
that manages the legislated fee schedule set forth in section III of the 1976 Copy-
right Act. The CRT can adjust the fee payments upward to help compensate the
copyright owner whose product is being carried on cable via a "superstation." But
the CRT does not represent a solution that relies on private contracting. It is only
another government agency adjusting a government-ordained schedule. And, most
importantly, no CRT action could solve the anomalies that would be created by the
lifting of the existing rules without the imposition of a retransmission consent
requirement or full copyright liability for secondary transmission of distant non-
network programs in urban areas.

We believe, as in other important areas, that it would be most desirable for
Congress to lay down the basic policy in this area. With the imposition of full
copyright liability for secondary transmission of non-network programs in major TV
markets, the anomalies would end. There would be no need for any direct govern-
ment intrusion. The marketplace with full copyright liability for commercial broad-
casting and cable could work its will, just as effectively as in pay cable. Bringing
cable into this competitive syndicated market would, in turn, help preserve the flow
of syndicated programs to the public. The continued healthy supply of programming
by the copyright owner is an objective of both copyright and communications policy.
We have taken the legal position before the FCC that failure to bring cable under a
retransmission consent requirement in the present circumstances would be arbi-
trary and unlawful under the Communications Act. A Congressional amendment on
copyright liability could obviate the need for lengthy litigation and establish a
certain and secure basis for the future growth of all these industries-copyright,
cable, broadcast.

In conclusion, Mr. Chairman, I commend the Subcommittee for opening this
public dialogue on the cable copyright problem. NTIA is pleased to provide what-
ever assistance is desired.

Mr. GELLER. I will go on briefly and state the essence of my
views and then be available to answer your questions.

As the committee knows from your statement, Mr. Chairman,
this has been a long controversy. It was settled with compulsory
licensing, the statutory fee and the establishment of the Copyright
Royalty Tribunal. As I understand it, the Communications Act
policy aspects were left to the Commerce Committees and to the
FCC.

Cable, as you know, is now on the move. It is in one of five TV
households. It is predicted that by the late eighties or early nine-
ties it will be in one of two television households in the United
States. The administration strongly supports that. We believe in
diversity. We believe in a marketplace of ideas and entertainment.
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However, it does raise the issue, that you focused on, and that is
what the appropriate policy is in those circumstances. I would like
to stress at the beginning that what we are talking about is the
future growth of cable, and its growth in these large markets to
equal what has been accomplished so far in the smaller markets
where it is in 19 percent and 14 million homes. We think that
these older systems should be grandfathered under the present
system. We think it would be unrealistic to disrupt them. They
have grown up over decades in that fashion, and won two court
cases.

The entire compromise, as we understand it to have been worked
out, was to take into account where it was, how it has developed,
and where it was under FCC. We think it is not realistic to disrupt
that at this point. It may change over time, but it ought to change
voluntarily. Therefore, what we are saying to you is to apply the
present compulsory license Copyright Royalty Tribunal system to
the existing cable system.

As you grow and try to take over the major markets, where 80
percent of the population is, the questions what the governing
policy should be? And on that, we think there is a very easy
answer. It gets quite controversial, but nevertheless, we think the
answer is plainly the marketplace. These are very large industries
dealing with one another. The broadcast industry represents bil-
lions of dollars. The cable industry, we are very pleased to say, is
now also close to $1 billion in revenue.

As I say, they are very large industries. The cable industry, with
its $1 billion in revenue, has very large entrants, such as Cox
Cable, ATC, owned by Time-Life and Teleprompter. Copyright is
also a very large industry represented by companies such as MCA.

What we say is, why skew the competition among these large
industries? We think there is a model to be followed, and the model
we suggest is to note what has happened in pay cable. That indus-
try was left entirely to the marketplace and it has worked out.
Here is an example that sounds silly, but it does point up the
problem: Suppose the cable industry had come before you and had
said, we can't deal in paid services unless you give us some assist-
ance. There are too many people out there to deal with-too many
film people, too many sports entrepreneurs, the transmission costs
are too large and we are dealing with a bunch of set monopolies
and we need your assistance. What we propose to do is pick up and
show the TV signal over the air, pay signal, in Los Angeles, decode
it, and carry it to all of our cable homes. That will bring diversity,
and don't worry, we will pay for it through compulsory license.

Now, as I say, that sounds silly. It wasn't done that way. The
middlemen came in, like HBO and Showtime, and pay cable is now
flourishing. It reaches close to 4 million homes and is a very
healthy development, again bringing diversity.

It is that model that we think you ought to follow. When you
talk about cable in these major markets you are dealing with, large
enterprises, you are dealing with the same films, the same sports,
the same ability of people to bargain in the marketplace.

The situation has changed markedly since this was tried as an
experiment in the late sixties, having broadcasters who would like
to be originating stations for cable systems. The cable industry
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itself can put its own station on the air and serve as a bargaining
point. You have cable systems that are very interested. They might
even support it by paying. They now pay between 2 cents a sub-
scriber a month to as high as 15 cents a subscriber a month for
services to come to them.

You have middlemen. If you don't want the broadcaster to do it
for you, then just as HBO came into the pay area, you now have
Southern Satellite and others coming forward to be the middlemen.
You also have the satellite, which is a change, and it is available
for distribution.

So we don't see any reason why it can't be worked out. We don't
know how it will be worked out; we are not market people. The
Federal Government and the Congress should not deal with the
marketing-just leave it to the marketplace.

But suppose it doesn't work out? Suppose you can't get adver-
tiser-based programing onto cable systems in major markets for
some reason we are unaware of in the market. Well, then, this
market would have indicated that cable growth in these major
areas depends upon other services, upon pay services, such as the
Qube services in Columbus or the 20 satellite services that are
being offered. We think that is the answer.

The Government shouldn't step in and say, "If the marketplace
gave a wrong answer, we had better skew the marketplace." If you
do not proceed in expanding the marketplace, we see nothing but
greater and greater Government involvement. As an example of
that, take channel 20 here in Washington, D.C. Channel 20 is an
independent station. It now buys and gets exclusive rights to pro-
grams, film programs, and that is considered fine. It gets them
against all the other stations in town. That is permissible under
the Communications Act policy and antitrust policy.

If the FCC wipes out all its syndicate exclusivity rules, this
would mean that even if channel 20 paid $1 billion, or any amount
of money, it could not get an exclusive against a cable system
bringing that film in from New York or Philadephia or somewhere
else. It could get an exclusive against the TV stations here, but not
against the cable systems. I don't think that makes any sense at
all.

Furthermore, it makes no sense because you are going against
the established method of distribution. You would then have a
Government even more involved. Previously, this copyright owner
could sell that exclusivity and receive money for it in the market-
place. But now, he could no longer do that, so your Copyright
Royalty Tribunal would have to step in to figure out how they will
compensate the cqpyright owner for the lost exclusivity, and of
course, the Copyright Royalty Tribunal is just another Government
agency.

We don't want the FCC doing it and we don't think the CRT
should do it. We don't think the Government should do it at all.
We think the marketplace is a much better way of doing this than
the Government and, therefore, when the Commission speaks
about deregulation-and you are right in using that term, Mr.
Chairman, the winds of deregulation are now blowing and we favor
that, we are working for it very hard in the Communications Act
rewrite.
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When you talk about deregulation, we don't regard that as dereg-
ulation at all. At least before there was such a thing as exclusivity,
the broadcaster got it in the marketplace. If he didn't get it, then
the copyright owner might give it to a cable system, but it had to
be fought for and obtained in the marketplace.

When you wipe out the rules from deregulation you are involv-
ing the Government more and putting the copyright tribunal in
the system to a greater extent, so we claim it is kind of Orwellian
to say this is deregulation.

There are more of the same problems. I gave you an example in
film; the same problems would exist in the sports area, perhaps
even greater, and we have given in our testimony a number of
examples of how the marketplace gets skewed when you proceed in
this fashion.

In the materials we have given you, we have also shown why we
think it is within the FCC authority to act. I won't go into that
here, although I will be glad to answer questions.

In any event, since this is a hearing before you, we think this is
not a matter of FCC authority, but is a matter of what is proper
policy. We couldn't agree more, that policy in this important area
should be set by the Congress, not by an administrative agency. It
is for that reason, therefore, that we welcome these hearings.

We think that the sound policy for cable future growth, not for
its past but for its future, is either retransmission consent as part
of Communciations Act policy, or full copyright liability, if it is a
matter to be considered by this committee.

We believe that any other way of proceeding is not deregulation;
it skews the marketplace and makes the Government become in-
volved in decisions in which it has no business being.

That, very succinctly, is the position of NTIA. I would be glad to
amplify on that or to answer your questions.

Mr. KASTENMEIER. Thank you, Mr. Geller.
Your main recommendation appears to be that we should subject

all future growth of cable to full copyright liability or the equiva-
lent thereof while grandfathering existing service?

Mr. GELLER. Yes, sir. The only qualification I put on that is if the
cable system just began in a major market, such as Pittsburgh, and
had very few subscribers, I would not grandfather that service. I
would require a cable system beginning in a major market to come
within the new policy. But with respect to existing systems-and
they have largely developed outside the top 100 markets-I think it
ought to be grandfathered if they added new signals. That would be
a new matter.

I should point out also that what we are talking about here is
nonnetwork programing. We are not talking about cable carrying
local signals. There is no question there as to the copyright owner
having been fully compensated. When he sells a program to a local
station he expects every local viewer to get it, therefore, there is no
issue as to copyright owner and cable ought to be able to carry the
local signal.

The same thing is true with regard to network programing.
Network programing is sold for dissemination to the entire Nation.
Once again, therefore, we are not talking about payment for car-
riage of network signals but we are saying that when you do deal
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with nonnetwork programing, which is not sold on a simultaneous
basis, it is sold to particular markets, and on an exclusive basis. If
the broadcaster obtains that exclusivity in the marketplace, it is
there we would go to the full copyright liability or retransmission
consent. They are equivalent.

Mr. KASTENMEIER. Wouldn't you really have two classes of cable
systems: Those operating under a grandfather and those not grand-
fathered. Those not grandfathered would then have to evolve into
something else, like Home Box Office. They would tend to generate
their own programing and assume the characteristics of a televi-
sion station, with added technological advantages in terms of scope
of materials generated.

You are then looking to a different class of system which could
be differentiated, technologically and otherwise, from existing cable
system. Is that correct?

Mr. GELLER. That is correct. When cable moves into a major
market it can't go out of distant signal. It can and has in the past,
but when cable goes into Pittsburgh, or into the Washington area
or the other places, there is so much-over-the air broadcasting
there already that for cable to succeed it must offer new services.
That is why it is offering pay cable. That is why it has 20 services.
That is why you are getting a black network and why you will be
getting cable news, as Ted Turner is proposing. It needs to do that.

Another thing it can do, we believe, is to provide a place for
advertiser-based programing and the assurances that they can get
it. Some of the pay programs have advertising support. You could
take the same film, but it might be a little later. However, the
middleman or the broadcaster would go out and get advertisers
who would pay not only for the showing in that area but for the
showing in cable homes. It would be engineered to do that. We
don't see why it can't be done.

But we agree with you that if it cannot be done, if the market-
place has reasons that won't work out, then we believe the answer
is just what you said: Cable in major markets will turn to the new
services.

Mr. KASTENMEIER. With respect to long distance retransmissions,
in your view, who should bear the copyright liability; the cable
system or the satellite company that makes such retransmission
possible?

Mr. GELLER. I think that the copyright owner should be fully
compensated. I think a consortium will work out how to do it. I
believe the broadcaster will come to who ever owns the copyright,
and say, "I would like to put it in Atlanta. I would also like to send
it to 5 million cable homes. What will you charge me to do that?"
He will then turn to advertisers to see how much money he can get
for Atlanta and for those 5 million homes.

He might also turn to the cable systems and say to them, "I need
help; I am not getting enough money to buy the product I want
and, therefore, I want you to contribute x pennies per subscriber a
month." It may be that the middleman will do this.

Just as you said, the satellite carrier, you have quotes around
"carrier," but the satellite system such as Southern Satellite might
be the one who works all this out and chips in money.
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I repeat to you, I don't know how the market should work and
we don't have any blueprint; all we know is that it works out in
the pay area, that middlemen came forward and did it, and we
think it will work out here. I don't know whether it will work out
by cable being paid or cable having to pay so much, but we would
leave that to the marketplace to figure out.

Mr. KASTENMEIER. You tend to differentiate between existing
cable systems and new cable systems. Might not another basis for
differentiation be to treat satellite signals differently than conven-
tionally retransmitted signals?

Mr. GELLER. I don't believe so because it means, therefore, that
in Philadelphia, which is close to New York, you can operate one
way and bring in signals, but if you are further away you could
not. We think it is a function of what is going on. With parabolic
antennas you can pick up signals as much as 250 miles away. In
Canada they do not allow microwave of signals. As a result, signals
are brought in by very high, very peculiar antennas. We think that
is a foolish way to proceed and that it ought not to be done.

Mr. KASTENMEIER. This is, of course, a policy question. Nonethe-
less, in terms of trying to assess the possibility of change and given
the importance of syndicated exclusivity to the broadcast industry,
do you think a partial exclusion might be to mandate, by statute, a
continuation of the exclusivity rules?

Mr. GELLER. Yes, and I agree fully with your characterization of
it as a partial exclusion. We think that the syndicated exclusivity
rules are desirable because you don't get it unless you go out and
bid for it in the marketplace. The broadcaster doesn't pay enough,
he doesn't get exclusivity, and that is a way of doing it.

There are a number of other possible compromises such as just
divide the top 100 markets and say that within the top 100 mar-
kets, within a 35-mile zone, you must come within the new policy
of retransmission of full copyright liability. Outside of it, you are
instead within the compulsory license. It is messy, this two system
thing that you speak about, but we think that you have to deal
with the system as it is.

Justice Holmes said "The life of the law is not logic; it is experi-
ence," and here you have something that grown up people become
accustomed to-getting services, that is what makes for the messi-
ness. If you don't do anything about it, it means that we will skew
the system for the future development in favor of a very large
industry.

Mr. KASTENMEIER. I would recognize the gentleman from Califor-
nia.

Mr. DANIELSON. I don't have any answers for the problems which
are giving rise to these hearings. The problems are very complex,
as I see them, and what amazes me is that it is only 3 years since
we passed the copyright revision law and yet we are considering
problems that at least I had never dreamed of at the time, and no
one brought into focus, no one at all, which causes me to take one
other step of caution and that is that perhaps what we are talking
about here and now won't mean a thing 2 or 3 years from now. The
fact we have got, I think you said, 20 satellite services available.

Mr. GELLER. About to be available, since they are about to begin.
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Mr. DANIELSON. Let's call it in being or gestation, one or the
other.

Mr. GELLER. Yes sir.
Mr. DANIELSON. I don't believe there were any 3 years ago and I

am pretty much of the opinion that 3 years from now the situation
is going to be entirely different.

Some person told me not too long ago that there is on the
drawing boards some kind of a supersatellite ystem, which I called
a celestial jukebox. In other words, you didn t have to wait until
the program was ready, you just sort of punched the right button
and you got whatever program you wanted out of something up
there.

Mr. GELLER. I hope it is far off.
Mr. DANIELSON. I beg your pardon?
Mr. GELLER. I hope that is not coming tomorrow.
Mr. DANIELSON. I think it may be in your office before you get

back to it.
In your statement, which I will chide you about briefly, I didn't

receive it until this morning-I don't know how on earth I can be
expected to have studied something I haven't seen. Maybe that is
part of the new technology also.

Mr. GELLER. I apologize.
Mr. DANIELSON. You don't have to apologize. Almost all wit-

nesses do it except in my subcommittee. I don't know how you
would ever appear before a court of appeals without having filed
your brief at least 10 days in advance. So I can't respond frankly to
your questions and your suggestions and you will be gone when I
am able to.

My thrust of what I am saying is, I don't really know where we
are at the present time. I appreciate the contribution that you have
made and I will read your brief, but I think we had better go
rather slowly in changing anything because I am afraid by the
time we get it changed our change will be obsolete, and we may be
better off with what we have than to fly to others we know not of.

Mr. KASTENMEIER. The gentleman from North Carolina.
Mr. GUDGER. Mr. Chairman, I appreciate the opportunity to ques-

tion Secretary Geller, but I will refrain from doing so at this time
in view of the time limitation, except to ask one question.

It is my understanding that the 1976 act really was implemented
only about 18 months ago. There was about a 11/2 year delay in
implementation, was there not?

Mr. GELLER. As a matter of fact, the first division of revenues
under it has not yet occurred. It is now being considered by the
Copyright Tribunal because there is a dispute and--

Mr. GUDGER. RoyAlties have been collected but not yet dispersed.
They have been collected, they have not been distributed.

May we write you or communicate with you further should your
brief and testimony here prompt us to have questions of you?

Mr. GELLER. I would be delighted to come to your office individ-
ually or to come back for further testimony.

I would just say one thing. While normally I appreciate the need
to go slowly, we have discovered it is best to be evolutionary in
most fields and not try to turn things upside down. I would say
that this field is moving so fast and cable penetration is moving so
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fast, that the reason I argue for grandfathering is because you
can't take a lollipop away once the public has it and becomes
accustomed to a certain way of operating.

So what I am saying to you, if you allow it to continue along the
path it is continuing, then that is a decision and that decision, I
think, will be almost foreclosed some years in the future. It is a
very dynamic, a very fast moving field, and not acting may be a
sound decision but it is a decision--

Mr. DANIELSON. I agree with you. I have one concern. You spoke
of the lollipop. The people in the areas served do have this benefit
and do not wish to have it taken from them.

Mr. GELLER. That is true.
Mr. DANIELSON. There are some areas which are not yet served

and I am sure human nature being what it is, they also will want a
lollipop and they will say why should the people in Denver, for
example, have this benefit while we in Butte do not have the
benefit.

Mr. GELLER. I would answer you that the people in Denver have
much more service over the air now than the people in Butte.

Mr. DANIELSON. Let's reverse the cities. Butte now has it and
Denver doesn't?

Mr. GELLER. What I am saying, is that when you go into major
markets there is a great deal of over air service. We would like all
the additional service that is possible and, therefore, we favor cable
development in those markets. We are only saying as cable comes,
let it come within the marketplace, with all these new services
paid for by standing and bidding for them, rather than getting the
Government to step in and say here, you can have it and here is
what you have to pay and here is how we are going to adjust for
exclusivity lost in the marketplace. That is all.

We are saying that major markets are different and it would be
helpful if the Government got out of the business of refereeing this
and let it go to the marketplace.

Mr. GUDGER. I am going to yield back the balance of my time
with this observation. Being a Congressman representing the Appa-
lachian Mountains district, I, of course, have some long acquaint-
ance with cable TV because we do not pick up even close signals
due to the mountain interference. As early as the fifties we had to
get into it. So I am interested and I did not want the fact that I
was not questioning to be interpreted as a lack of interest or
concern.

I thank you.
Mr. KASTENMEIER. I thank the gentleman.
This concludes, I think, questions for Mr. Geller. But, as has

been suggested, we may want to continue further dialog with you
on this question, which is an interesting one, and something the
committee has to entertain prospectively in terms of being able to
anticipate what the future will bring.

Thank you very much for your contribution this morning.
Mr. GELLER. I appreciate the opportunity to initiate the dialog at

this time. Thank you.
Mr. KASTENMEIER. The committee will recess for approximately

15 minutes after which time we will hear from Ms. Ringer.
[A short recess was taken.]

56-020 0 - 80 - 2
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Mr. KASTENMEIER. We will reconvene. The committee will come
to order.

Our second witness today is one who very, very often appears
before this committee. If she were to count the hours and we were
to count the hours she has appeared before this committee, it
would indeed be impressive, but not as impressive as the quality of
the service she has rendered to the country in her capacity as
Register of Copyrights and in her prior capacity in that office. She
has been, I think, one of the most outstanding public servants, civil
servants, our system has produced. I would like to greet the Regis-
ter of Copyrights, Ms. Barbara Ringer.

TESTIMONY OF BARBARA RINGER, U.S. REGISTER OF COPY-
RIGHTS, ACCOMPANIED BY DOROTHY SCHRADER, HARRIET
OLER, AND DAVID LEIBOWITZ

Ms. RINGER. Thank you very much, Mr. Chairman. I appreciate
your words more than I can say.

I am Barbara Ringer, Register of Copyrights in the Copyright
Office of the Library of Congress and Assistant Librarian of Con-
gress for Copyright Services. I would like to thank you and the
subcommittee staff for giving me the opportunity to appear here
today. I would also like to introduce my colleagues.

To my right, Dorothy Schrader, General Counsel of the Copy-
right Office. To her right is Harriet Oler, attorney-adviser in the
Copyright Office, and to my left, David Leibowitz, attorney-adviser
in the Copyright Office. They each have their areas of expertise.

I am here to talk primarily about two things today. In my
prepared statement I have included some commenits on four areas
that I think are of rather urgent concern to the Copyright Office,
but with your permission I don't plan to discuss them in my oral
remarks, at least my introductory remarks. I will be more than
happy to answer questions on them, however.

I am here primarily to talk about performance royalties for
sound recordings and the problems of cable television and copy-
right, a subject Mr. Geller introduced this morning. I will only
summarize the main points of my rather long preliminary state-
ment, Mr. Chairman, and will be more than happy to answer any
questions that you have.

Mr. KASTENMEIER. Without objection, your 30-page statement
will be received and made part of the record.

[The above referred to statement follows:]

STATEMENT OF BARBARA RINGER, REGISTER OF COPYRIGHTS AND ASSISTANT
LIBRARIAN OF CONGRESS FOR COPYRIGHT SERVICES

Mr. Chairman, I am Barbara Ringer, Register of Copyrights in the Copyrights
Office of the Library of Congress and Assistant Librarian of Congress for Copyright
Services. I should like to thank you and the Subcommittee staff for giving me the
opportunity to appear before you today. My purpose is threefold: first, to comment
directly on proposals to establish performance rights in sound recordings, including
two bills sponsored by Mr. Danielson and pending before your Committee, H.R. 237
and H.R. 997; second, to comment generally on the question of uses of copyrighted
works by cable systems, including the practical problems that have arisen under
section 111 and chapter 8 of the Copyright Act and the proposals for changes in
communications law and FCC regulations that would have a direct impact on those
copyright provisions; and, third, to call to your attention certain other points of
concern with respect to the Copyright Office arising from the Copyright Act of 1976.
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I. PERFORMANCE RIGHTS IN SOUND RECORDINGS

Background of the problem
Section 114 of the Copyright Act of 1976 presently limits the exclusive rights of

the owner of copyright in a sound recording to the rights to reproduce phonorecords
of the sound recording, to prepare derivative works, and to distribute publicly
phonorecords of the sound recording. Paragraph (a) of that section affirms that the
owner's rights "do not include any right of performance under section 106(4)." Thus,
the current Copyright Code does not contain a performance right for sound record-
ings.

During the extensive debates and hearings preceding revision of the copyright law
in 1976, Congress considered proposed amendments to the copyright law to create a
performance royalty in copyrighted sound recordings (S. 1111, H.R. 5345, 94th Cong.,
1st Sess. 1975). Hearings were held on those companion bills in the House Judiciary
Subcommittee on July 23, 1975, and in the Senate Judiciary Subcommittee on July
24, 1975. Representatives of performers, performers' unions and other affiliated
union organizations joined the record industry to support the proposals, while
broadcasters, jukebox operators, and wired music services opposed it on economic
and policy grounds. On behalf of the Copyright Office, I stated full agreement with
the fundamental aim of the proposal.

Congress concluded that the issue required further study and, in subsection (d) of
section 114 of the revised copyright law, directed the Register of Copyrights to
prepare a full and objective report reviewing the views of major interested parties
and the status of performance rights in foreign countries, and offering legislative
recommendations, if any.

The Copyright Office responded with a very extensive study, which we submitted
to Congress in 1978, "Performance Rights in Sound Recordings," (95th Cong., 2d
Sess. Comm. Print No. 15 (1978)). This report included analyses of legal issues,
testimony received in hearings sponsored by the Copyright Office, an independent
economic analysis of the effect of creating performance rights, a bibliography and a
statement by the Register of Copyrights summarizing the views of the Copyright
Office on the issues raised in the report. We supported the principle of a perform-
ance right in sound recordings, and offered draft legislation to provide, within the
copyright law, a compulsory license to perform a sound recording publicly once
phonorecords of that recording have been distributed to the public under the au-
thority of the copyright owner. My statement and the draft legislation reflected the
study's conclusion that all relevant constitutional, economic, and policy consider-
ations fully supported the creation of such a right as part of the bundle of rights
enjoyed by a copyright owner.

During this time, H.R. 6063 (95th Cong., 1st Sess. (1977)), a bill to create a
performance right in copyrighted sound recordings, was under consideration by the
House Subcommittee on Courts, Civil Liberties and the Administration of Justice of
the Committee on the Judiciary, House of Representatives. That Subcommittee held
further hearings on the issue on March 29, 30, May 24 and 25, 1978. Representatives
of interested industries, including record manufacturers, broadcasters, unions and
jukebox operators, and various Government agencies offered testimony. (See, Hear-
ings before the Subcommittee on Courts, Civil Liberties, and the Administration of
Justice of the Committee on the Judiciary, House of Representative, 95th Cong., 2d
Sess. Serial No. 83, 1978.)

In the present Congress, H.R. 237 (96th Cong., 1st Sess. (1979)), a bill duplicating
the earlier H.R. 6063, and H.R. 997 (96th Cong., 1st Sess. (1979)) were introduced in
the House of Representatives and referred to the Judiciary Committee. The latter
bill, H.R. 997, and its Senate companion, S. 1552, essentially follow the draft legisla-
tion proposed by the Copyright Office in 1978 and incorporate changes suggested by
the Record Industry Association of America and agreed to by the Copyright Office.

Analysis of H.R. 997
The proposed amendment would add to the existing copyright law a separate

limited performance right in the form of a compulsory license for copyrighted sound
recordings fixed on or after February 15, 1972. The license would automatically
permit the licensee to perform an authorized and publicly distributed sound record-
ing upon filing timely notices of intention, annual Statements of Account, and
annual royalty fees with the Copyright Office. The Register of Copyrights is directed
to issue regulations governing these filings.

Royalty fees may be computed on either a prorated basis or a blanket basis, as the
licensee chooses. Subsection (c)(8) enumerates annual royalty rates for Federal Com-
munications Commission (FCC) licensed radio and television broadcast stations,
based on their annual receipts from advertising sponsors. Radio stations whose gross
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annual advertising receipts are less than $25,000 and television stations whose gross
annual advertising receipts are less than $1,000,000 are exempted from liability for
infringement and from the section's compulsory licensing requirements for that
year. The blanket rate for other transmitters of performances of copyrighted sound
recordings, including background music services, is two percent of gross receipts
from subscribers during the year. The blanket rate for commercial establishments
such as discotheques, nightclubs, and cafes whose principal entertainment is danc-
ing to the accompaniment of sound recordings is $100 per location per calendar
year. Other users, not otherwise exempted, will pay a blanket royalty of $25 per
year for each location at which copyrighted sound recordings are performed. Those
transmitters grossing less than $10,000 from subscriber receipts in any given year
are exempt from liability for infringement and from the bill's compulsory licensing
requirements for that year. Educational users exempted by section 110 of the
copyright law retain that exemption. Royalty rates for jukebox performances and
for cable performances of copyrighted sound recordings are governed by the compul-
sory licensing provisions of sections 116 and 111 respectively, but the annual license
fee for jukeboxes under section 116 is raised from $8 to $9 per box.

Finally, subsection (c)(7) sets forth guidelines for the Copyright Royalty Tribunal
to apply in computing prorated license fees for licensees who choose not to use the
blanket rates. These fees are to be based upon the proportion of commercial time
devoted to the use of copyrighted sound recordings by the licensee, and, in the case
of licensed radio and television stations, equal a fraction of one percent of the
station's net receipts from advertising sponsors during the year, and for other
transmitters equal a fraction of two percent of the licensee's gross subscriber re-
ceipts for the year. Other non-exempted users will pay a prorated fee not to exceed
$5 per day of use.

The Copyright Royalty Tribunal will distribute royalties annually to claimants
who have filed a claim. Claimants may agree on the division of fees notwithstanding
the antitrust laws. Royalties distributed under the bill are split, with one-half paid
to the copyright owners and the other half shared equally among the performers,
without regard to the value or length of their respective contributions. Further, the
bill prohibits assignment of these royalties to other royalty recipients under the
provision, thus protecting the right to share in the royalties in spite of possible
unequal bargaining power. Finally, the bill permits the Copyright Royalty Tribunal
to retain the services of one or more private, nongovernmental entities to monitor
the performance of sound recordings, to value these performances and to distribute
royalty funds to recipients.

Proceedings may be instituted to adjust the royalty rates five years after the
effective date of enactment and in each subsequent fifth calendar year. The Act
would become effective on January 1, 1981.

Comments on the bill
I reiterate my strong support for the principle of performance rights for sound

recordings, and now add to it my unqualified endorsement of the amendment
proposed in H.R. 997. The following comments summarize statements I have made
on this subject in earlier reports and testimony.

The Copyright Office believes that the lack of copyright protection for performers
since the commercial development of phonograph records has had a drastic and
destructive effect on both the performing and the recording arts. Broadcasters and
other commercial users of recordings have performed them without permission or
payment for generations. Users today look upon any requirement that they pay
royalties as an unfair imposition in the nature of a "tax." However, any economic
burden on the users of recordings for public performance is heavily outweighed, not
only by the commercial benefits accruing directly from the use of copyrighted sound
recordings, but also by the direct and indirect damage done to performers whenever
recordings are used as a substitute for live performances. In all other areas the
unauthorized use of a creative work is considered a copyright infringement if it
results either in damage to the creator or in profits to the user. Sound recordings
are creative works, and their unauthorized performance results in both damage and
profits. To leave the creators of sound recordings without any protection or compen-
sation for their widespread commercial use can no longer be justified.

We do not believe that arguments to the effect that sound recordings are not
"writings" and that performers and record producers are not "authors" can be
considered tenable. The courts have consistently upheld the constitutional eligibility
of sound recordings for protection under the copyright law. Passage of the 1971
Sound Recording Amendment was a legislative declaration of this principle, which
was reaffirmed in the Copyright Act of 1976. If sound recordings are "the writings
of an author" for purposes of protection against unauthorized duplication, they
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must be considered "the writings of an author" for purposes of protection against
unauthorized performance.

Broadcasters and other users have argued that the benefits accruing to perform-
ers and record producers from the "free airplay" of sound recordings represent
adequate compensation in the form of increased record sales, increased attendance
at live performances, and increased popularity of individual artists. While this
argument may be valid in the case of some "hit records," we do not believe that
these unpredictable benefits in certain cases justify the outright denial of perform-
ing rights to all records. That denial is inconsistent with the underlying philosophy
of the copyright law: that of securing the benefits of creativity to the public by the
encouragement of individual effort through private gain (Mazer v. Stein, 347 U.S.
201 (1954)).

II. SECONDARY TRANSMISSIONS BY CABLE SYSTEMS OF COPYRIGHTED WORKS

Throughout the 23-year process leading to enactment of the new copyright law of
the United States, the single most difficult issue was the question of the copyright
liability of cable television systems for their retransmission of copyrighted broadcast
programming. Congress was called upon to chart an entirely unexplored course
through a complex maze of controversial, complex, and volatile copyright and com-
munications issues. To have enacted any legislation that has proved to be coherent
and workable was an achievement of historic proportions.

Taken as a whole, the cable provisions of the new law represent an amalgamation
of untested compromises; as such, they fall a great deal short of perfection. Consid-
ering the changes that have taken place in communications and the economy in the
three years since enactment, it is not surprising that the cable provisions are now
being subjected to challenges of various kinds. Some of these challenges may have
merit, and your Subcommittee should consider them all carefully. At the same time,
in any legislative reconsideration of this issue, it is vital to recognize three funda-
mental points:

1. Any legislative solution to the problem of cable television must involve a
carefully balanced combination of copyright and communications provisions. The
full implications of any changes must be judged from both a copyright and a
communications viewpoint. Your Subcommittee, with its jurisdiction over the U.S.
copyright system, therefore, has an essential role to fulfill in the development of
legislation on this subject.

2. Any legislative solution to the cable problem must be based on some knowledge
of the background and history of the two legal foundations on which the cable
industry rests: the communications law (with FCC regulations) and the copyright
law (with regulations of both the Copyright Office and the Copyright Royalty
Tribunal).

3. Many of the cable provisions in the copyright statute represent a delicate
balance resting on existing FCC regulations, current communications technology,
and prevailing industry practices. However, recognizing that these circumstances
are all certain to change, Congress provided some flexibility by authorizing the
Copyright Royalty Tribunal (CRT) to make adjustments under certain conditions.
Where a particular provision of the copyright law now is under attack on the
ground that circumstances have changed, it is important to determine whether the
change is great enough to require new legislation rather than CRT regulation. And,
if the CRT's regulatory authority is not broad enough to make justified changes, a
corollary question is whether, instead of revising the substantive provisions of the
law, Congress should expand the CRT's authority.

To help your Subcommittee approach this problem as systematically as possible,
this part of my statement is divided into five parts:

(1) A brief review of the history and contents of the cable provisions of the
Copyright Act of 1976;

(2) A brief review of the experience of the Copyright Office and the CRT under
the new law;

(3) A summary of certain proposals for revisions in the Communications Act of
1934 as they would effect the copyright law (particularly the "retransmission con-
sent" proposal);

(4) A summary of certain proposals for changes in the FCC rules affecting cable,
including proposals for deregulating cable (through changes in the distant signal
and exclusivity rules) and for adopting a "retransmission consent" requirement by
regulation.

(5) A summary of conclusions from a copyright viewpoint, with proposals for
possible amendments of the copyright statute.
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h istory and contents of cable provisions of Copyright Act
The question of copyright liability of cable television systems for their retransmis-

sion services emerged as a major legislative issue in the mid-1960's. Before that
question could be resolved for the future-indeed, before any copyright revision bill
could be enacted-it was essential to determine the copyright liability of cable
under the 1909 Copyright Act. The battle over this question was fought in the
courts, beginning in 1964, and was finally settled by the Supreme Court in its
landmark rulings, Fortnightly Corp. v. United Artists 392 U.S. 390 (1968) and Tele-
prompter Corp. v. CBS 415 U.S. 394 (1974). These decisions held cable systems free of
any copyright liability for their retransmission services-that is, for the simulta-
neous retransmission of over-the-air broadcasts of copyrighted television programs.
They resolved the question under the old law, but they left completely unanswered
the larger and more troublesome problem of balancing the interests of copyright
owners, broadcasters, and cable operators under a new copyright statute. The Su-
preme Court expressly and pointedly left this responsibility with Congress.

The period between 1964 and 1976 was marked with great uncertainty as to how
best to fit the burgeoning cable industry into well-established communications law
and regulation and into the fabric of the copyright marketplace. To summarize the
history of this period very briefly:

(1) In 1967 a copyright revision bill containing cable provisions came before the
House of Representatives. The bill was passed, but not before the cable provisions
had been deleted entirely.

(2) Before the House action in 1967 and the Fortnightly decision in 1968, the
Federal Communications Commission had looked to the copyright law as the best
way to provide a comprehensive solution to both the copyright and the communica-
tions issues of policy presented by cable.

(3) After the legislative and judicial failure of efforts to control cable through
copyright, the FCC approached the problem directly through a regulatory device
that was, in reality, the exact equivalent of a copyright. Immediately after the
Supreme Court decision in Fortnightly, the FCC imposed upon CATV the require-
ment of "retransmission consent" for its service of providing simultaneous distribu-
tion of broadcast programs. Since only a few "retransmission consents" (i.e., copy-
right licenses) were granted under these rules, their practical effect was the same as
an outright regulatory prohibition.

(4) The years between 1969 and 1974 were marked by intense activity on the cable
issue aimed at producing some agreement among the major interests involved, and
a combination of FCC rules and copyright legislation, that would somehow provide a
coherent and balanced national communications and copyright policy for CATV.
Some basic principles emerged from this effort; stated in their simplest form they
can be summarized thus:

The FCC would control signal distribution by cable systems as part of a national
allocations policy and would protect some "exclusive rights" (i.e. copyrights) as part
of this policy;

The copyright law would prescribe the degree and nature of cable operators'
liability for the use of copyrighted programming that the FCC rules permitted them
to retransmit; and

Since it would be a practical impossibility for cable operators to obtain negotiated
licenses from all of the copyright owners of programming they could retransmit
under FCC rules, the copyright law would provide a compulsory license to cover this
situation. Cable operators would be required to pay copyright royalties that would
be fair to copyright owners but not prohibitive to the operators themselves.

(5) The FCC rules of 1972 and the various copyright revision bills between 1974
and 1976 were based upon these principles, but they remained highly controversial.
The statutory formula for determining how much the CATV operators would have
to pay was probably the most contentious of the remaining issues. A breakthrough
occurred on April 13, 1976, when the "two industries most directly affected by the
establishment of copyright royalties for cable television systems" (H. Rept. 94-1476,
p. 90), the National Cable Television Association and the Motion Picture Association
of America, reached a signed agreement recommending copyright legislation. The
cable provisions of the Copyright Act of 1976 are based directly on this compromise
agreement.

Sections 111, 501, 510, and Chapter 8 (particularly section 801) of the Copyright
Act govern copyright liability for the retransmission of copyrighted television and
radio programs by cable systems. A fundamental principle adopted in this legisla-
tion is that this retransmission activity should be subject to compulsory licensing
with statutorily prescribed royalties. The CATV compulsory license in section 111 is
a statutory device which permits the cable retransmission of a copyrighted work
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without the consent of the copyright owner, provided that certain conditions in the
law are met and prescribed statutory royalties are paid by the user. Programming
originating from a cable system and not received from a television or radio broad-
cast station is not subject to compulsory licensing; licensing for program origina-
tions must be negotiated directly between cable system operators and copyright
owners.

Briefly stated, in order for a cable system to be eligible to exercise a compulsory
license, it must comply with certain requirements set forth in section 111 of the
copyright statute:

"1. The compulsory license is limited to simultaneous (that is, non-taped) retrans-
mission, with exceptions for certain cable systems located outside of the continental
United States;

"2. Cable systems are prohibited from intentionally altering the content of, or the
commercial advertising or station announcements accompanying, a retransmitted
program, except in specific limited situations pertaining to television commercial
advertising research;

"3. Cable systems may retransmit only those signals that they are authorized to
carry under the signal carriage and program exclusively rules of the Federal Com-
munications Commissions;

"4. Cable systems are prohibited from importing foreign television and radio
signals pursuant to the compulsory license, with some exceptions for cable systems
located within limited zones of the United States bordering Canada and Mexico and
"grandfathered" cable systems; and

"5. Cable systems must file their notices of identity and signal carriage comple-
ment and Statements of Account with, and their statutory royalty fees to, and the
Copyright Office."

Failure to comply with any of these conditions could invalidate the compulsory
license and render a cable system's retransmission activity subject to full copyright
liability.

Under the compulsory license, cable systems do not pay royalties directly to any
copyright owner. Instead, the statutory royalties are paid to the Copyright Office.
The statute authorizes the Copyright Office to deduct reasonable administrative
expenses under section 111 from the collected royalties. These royalties are then
deposited with the U.S. Treasury for investment in interest bearing U.S. securities.
The collected royalties and accumulated interest are to be distributed at annual
intervals among those eligible copyright owners who have filed claims with the
Copyright Royalty Tribunal (CRT), a new legal entity created by the copyright law
to oversee distribution of royalties and, under statutory standards, to review the
prescribed royalty rates at periodic intervals.

The Copyright Royalty Tribunal is called upon to play two pivotal roles in the
operation of this compulsory licensing system:

1. Distribution.-Under section 111(d)(5), copyright owners claiming royalties from
secondary transmissions by cable systems are required to file annual claims with
the CRT. The CRT then determines whether "there exists a controversy concerning
the distribution of royalty fees." If there is no controversy, it proceeds to make
distribution. If a controversy does exist, however, the CRT initiates proceedings "to
determine the distribution of royalty fees"; under section 804, these proceedings
must be concluded within one year.

2. Rate adjustment.-The CRT is given authority to adjust the cable royalty rates
provied in section 111 in three situations:

(a) Five-year review.-Section 801 provides for a regular cyclical review of rates,
beginning in 1980 and taking place every fifth year thereafter. Adjustments result-
ing from this review can be made only to reflect monetary changes from inflation or
deflation, or changes in average rates charged by cable systems, and are subject to
other constraints.

(b) Increase by FCC in number of distant signals permitted. -If the FCC changes it
rules to permit the importation of more distant signals than those allowed on April
15, 1976, any party can petition the CRT requesting a rate adjustment proceeding
and, subject to certain constraints, the CRT can adjust the rates applicable to those
additional signals.

(c) Change in FCC exclusivity rules.-Similarly, if the FCC rules concerning syndi-
cated and sports program exclusivity are changed after April 15, 1976, a rate
adjustment proceeding can be triggered. The statute provides that "any such adjust-
ment shall apply only to the affected broadcast signals carried on those systems
affected by the change."
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Experience of the Copyright Office and the Copyright Royalty Tribunal under the
new law

In the months following January 1, 1978, the date when the CATV compulsory
licensing provisions of the new Act went into effect, the Copyright Office issued
final regulations relating to the procedures for the submission of notices of identify
and signal carriage complement and Statements of Account by cable systems. In
addition, we issued Statement of Account forms to assist cable system operators in
submitting the required information and calculating their royalty fee payments. In
the Copyright Office, a Licensing Division was formed to review the documents and
royalty fees submitted by the cable systems.

We have now been through three semiannual accounting periods since the new
law came into effect. The following table is a generalized summary of our experi-
ence through September 30, 1979:

statements oTotal roalties
Accounting perita e Royalties deposited availab e foraccount recr distribution,

January to June 1978 ........................................................................ 3,787 $6,127,000 $6,451,000
July to December 1978 ...................................................................... 3,765 6,542,000 6,672,000
January to June 1979 ........................................................................ 3,724 7,118,000 6,991,000

,These figures take account of: (1) interest income paid through August 31, 1979; (2) deduction of operation costs; (3) refunds for
overpayments; (4) face value of securities purchased; and (5) balance on hand.

These figures indicate that there is very nearly complete statutory compliance by
the CATV industry, and that more royalty fees are being generated than were
originally estimated. Based on figures provided at the time the law was enacted,
Congress estimated annual receipts of $8,700,000; the total figure of royalty fees
deposited in 1978-$12,700,000-is roughly 46 percent more than the estimate.

The Copyright Royalty Tribunal has issued regulations governing the filing of
claims to cable royalty fees. Following a public meeting at which claimants were
given the opportunity to present arguments, the CRT determined that a controversy
exists with respect to the distribution of cable royalty fees for both of the 1978
semiannual periods. The effective date of this determination was September 12,
1979, and the distribution proceedings (which must be completed by September 12,
1980), are now underway. The CRT has asked for briefs on several threshold legal
questions which are crucial to settlement of the distribution dispute. These include:

(1) The extent to which broadcasters are entitled to claim royalties on the basis of
authorship involved in bringing together a "compilation" in the form of a "broad-
cast day";

(2) The extent to which broadcasters are entitled to claim royalties as exclusive
licensees of programs; and

(3) The standing of "certain or all sports claimants" to claim cable royalties.
On January 1, 1980, the CRT will begin its first cyclical review of compulsory

licensing rates, including those for cable. If, as seems likely, the FCC should alter its
distant signal or exclusivity rules, a broader CRT review of cable rates could also
take place within the near future. All proceedings for rate adjustments must be
completed within one year from the date they are announced.

Proposals for amendment of Communications Act to establish a "retransmission
consent" requirement

Earlier this year the Subcommittee on Communications of the House Committee
on Interstate and Foreign Commerce held hearings on H.R. 3333, a Bill to Establish
Certain Requirements Relating to Interstate and Foreign Telecommunications
(sometimes known as the "Communications Act rewrite"). Section 453(a)(2) of that
bill would have made it illegal for any person within the jurisdiction of the United
States to "rebroadcast or otherwise retransmit any program or portion of a program
originated by a broadcast station without the express authority of such station or of
the person who owns or controls the exclusive rights to the program involved."

To the Copyright Office this sweeping provision seemed wholly inconsistent with
the Congressional intentions and goals incorporated in the 1976 Copyright Act. I
therefore testified in opposition to the provision on June 28, 1979, taking the view
that the provision would not work as intended, that the need for it had not been
shown, and that in any case it would go too far and would, as proposed, undermine
the existing copyright law. As I said in my prepared statement:
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"The testimony ... on this provision makes clear that its purpose is to substitute
complete copyright exclusivity for the compulsory licensing provisions of the Copy-
right Act. The proponents of the provision argue that this would permit competitive
market forces to operate, that there would be one-on-one negotiations between cable
operators and rights holders in programs, that free competition would produce fair
compensation to copyright owners and would protect broadcasters' markets without
freezing cable operators out of their retransmission activities.

"Had it been possible to enact legislation in the early or mid-1960's establishing
complete copyright liability, or had the Supreme Court decisions gone the other
way, the arguments by the proponents of section 453(a)(2) could well have been
valid. But the growth of the cable industry, the responses to it by broadcasters and
copyright owners, and the impact of FCC regulations and copyright legislation in
the last ten years make the optimistic predictions of the proponents hard to accept.
The Copyright Office has never been opposed to the principle of exclusivity as a
starting point in any context; but at this stage in the game, its substitution for
compulsory licensing of cable retransmissions would, we think, produce massive
retransmission denials rather than consents."

FCC rulemaking on cable television
At about the same time the "Communications Act Rewrite" was being considered

in Congressional Subcommittees, the Federal Communications Commission under-
took a formal reexamination of its cable television rules. For the past two years, the
FCC has conducted an economic inquiry into the relationship between television
broadcasting and cable television. This inquiry, which is now complete, suggests
that the elimination of the FCC's distant signal rules would have little significant
impact on television service, and would provide an opportunity for greater diversity
and competition both in the economic marketplace and in the marketplace of ideas.
Similarly, the Commission's study found little evidence that elimination of its
syndicated program exclusivity rules would threaten the supply of television pro-
gramming.

Based on these conclusions, the FCC instituted a rulemaking proceedings to
consider the elimination of both the distant signal and exclusivity rules. In its
Notice of Proposed Rulemaking in the Matter of Syndicated Program Exclusivity
Rules and Inquiry Into the Economic Relationship Between Television Broadcasting
and Cable Television,, the FCC also asked for comments on a proposal by the
National Telecommunications and Information Administration of the U.S. Depart-
ment of Commerce (the NTIA) that the FCC adopt "retransmission consent" re-
quirements in its amended rules.

The Copyright Office has taken essentially the same position before the FCC with
respect to the retransmission consent regulations as it took with respect to the
equivalent legislative proposal in H.R. 3333. While we have not challenged the
fundamental constitutional and statutory authority of the FCC to promulgate regu-
lations of the sort proposed, we have expressed serious doubts as to the appropriate-
ness and wisdom of doing so-especially in the face of recent Congressional action
that appears inconsistent, if not directly in conflict, with the proposal.

In its recent comments before the FCC, the NTIA has substantially clarified and
qualified its earlier proposal. As we understand it, the NTIA is now suggesting that
the "retransmission consent" regulations be superimposed upon, instead of super-
seding, the compulsory licensing provisions of the Copyright Act. All existing cable
operations would continue to be subject to the copyright law, and the retransmission
consent requirement would apply only to new operations and only to carriage of
distant, non-work signals. For the future, cable systems would have to obtain
retransmission consent form broadcasters, who could grant consent only if they had
obtained the right to do so from the copyright owner; copyright owners could charge
broadcasters for the retransmission right, and broadcasters could in turn charge
cable operators for "consent." As a fall-back position, the NTIA comments suggest
that "at the least, the Commission should afford non-network duplication protection
in the top 100 markets":

"Retransmission consent with grandfathering is NTIA's preferred position. If this
approach is not adopted, we request the Commission, to retain most of the top 50
market exclusivity provisions, those requiring cable to respect exclusive broadcast
exhibition rights for non-network programs and to afford one year preclearance
exclusivity for first run syndicated programs, and extend these provisions to the rest
of the top 100 markets .. "

'FCC 79-243 (released May 7, 1979).
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Conclusions with respect to copyright law
From the viewpoint of the Copyright Office, the present rather confused situation

leads to several conclusions:
1. Retransmission consent should not be adopted in any form.-For the reasons

already suggested, we do not believe that a "retransmission consent" requirement-
whether in the form of communications legislation, copyright legislation, or FCC
regulations-should be adopted. We do not believe that the scheme would work
fairly and effectively in any form. In enactng the CATV compulsory licensing
provisions of the Copyright Act, Congress feared that the marketplace would not be
able to function adequately in this area, and concluded "that it would be impracti-
cal and unduly burdensome to require every cable system to negotiate with every
copyright owner whose work was retransmitted by a cable system." 2 Based on
previous experience and present contractual agreements, it is hard to imagine what
has changed to justify qualifying or reversing this considered judgment on an
industrywide basis. Even if it were possible to reconcile a retransmission consent
requirement with compulsory licensing provisions of the copyright law, we doubt
that the need for such a radical change in the legal framework of the cable industry
can be shown at the present time.

2. Changes in FCC Rules should be carefully considered.-The 1972 cable rules
were adopted by the FCC as part of a broad scheme that presupposed coordinated
copyright provisions. The Commission's rules were intended to operate in conjunc-
tion with the cable television provisions of the copyright legislation then under
consideration by Congress. Under this bifurcation of responsibilities, it was under-
stood that the Commission would control signal distribution by cable systems as
part of a national allocations policy and would protect some "exclusive rights" (i.e.,
copyrights), while the copyright law would prescribe the degree and nature of cable
operators' liability for the use of copyrighted programming that the FCC rules
permitted them to retransmit.

Although the details of the copyright law adopted in 1976 were changed consider-
ably form those envisioned in 1972, this fundamental division of responsiblities still
underlies the provisions of section 111 of the Copyright Act. These provisions
recognized the need for flexibility in FCC regulation of cable, but they did not
anticipate that the Commission would eliminate entirely either the distant signal or
the syndicated exclusivity rules. Piecemeal revision of the regulations, rather than
outright repeal, was clearly what Congress had in mind.

Congress entrusted to the Copyright Royalty Tribunal the task of adjusting royal-
ty rates if the FCC rules were changed, but it did not expect the CRT to have to
cope with the rates in a completely deregulated situation. On this assumption, it
placed certain constraints on the authority of the Tribunal to adjust rates to meet a
changed regulatory environment. Had Congress anticipated complete deregulation,
it is doubtful whether those constraints would have been imposed.

3. Changing industry practices and technology should be carefully studied.-One of
the strongest arguments put forward in favor of a retransmission consent require-
ment involves the changes now taking place in mass communications patterns and
technology; the emergence of the so-called "superstations," the growth of pay-cable,
the expanding use of satellites, the increasing concentration of cable systems in
large urban areas, etc. There is no question that television broadcasting and cable
services are undergoing vast changes, and that communications in the 1980's and
1990's isgoing to be substantially different from what have been accustomed to in
the 1960 s and 1970's. Eventually-and perhaps sooner than some might expect-
these changes will necessitate fundamental revisions in the compulsory licensing
provisions of the 1976 Copyright Act.

The Copyright Office does not believe that it is yet possible to make an accurate
enough evaluation of these changes and their impact on copyright owner's rights to
propose any broad revisions in section 111. We do believe, however, that studies
should be undertaken without delay to evaluate these changes and report upon
their implications to our Subcommittee. In our testimony before the Communica-
tions Subcommittee, we recommended that Congress expressly mandate the Copy-
right Royalty Tribunal to undertake an inquiry into "all aspects of the operation of
section 111 and chapter 8 title 17 with respect to secondary transmissions made to,
by means of, or from communications satellite systems." We repeat this recommen-
dation here.

4. The authority of the Copyright Royalty Tribunal should be broadened and
strengthened. -The Copyright Royalty Tribunal was the mechanism invented and
directed by Congress to make the compulsory licensing provisions of the copyright
statute work. The text of the Tribunal s effectiveness will come next year, and we

2 H. Rept. No. 94-1476, p. 89.
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believe it is unfair to make any negative judgments until that testing period has
passed and the Tribunal's accomplishments can be evaluated.

The difficulties of the task that Congress has given to the Tribunal cannot be
overestimated. We believe that Congress should recognize the importance of a
strong and effective CRT in the over-all scheme of compulsory licensing underlying
the 1976 Copyright Act, and should do everything it can to support the Tribunal as
an institution. Specifically:

(a) A modest but important step would be to enact legislation giving the CRT
subpoena powers in both its royalty distribution and rate adjusting functions. The
failure to provide this authority was probably an oversight in the final legislation
adopted in 1976.

(b) The Subcommittee also should consider whether to remove the constraints now
imposed on the CRT's authority to adjust rates in response to changes in FCC rules.
The Copyright Office would favor broader rate-making authority than that now
provided in section 801(b)(2) (B) and (C).

5. The copyright status of satellite relays.-When the new copyright law was
enacted, most cable systems received their distant signals through over-the-air
reception by means of a large central antenna or via microwave relay. Because of
the natural limitations inherent in over-the-air reception and the high transmission
costs accompanying the use of microwave, distant signal carriage was limited to
those distant stations within close proximity to the cable system. These factors
assured against the oversaturation of any particular signal's programming on a
nationwide basis.

Recent technological developments and a relaxation of FCC common carrier rules
have resulted in the greater use of space satellites in the transmission to cable
systems of distant signals. By this method, television and radio broadcast signals are
intercepted near their point of origination and then transmitted via common carrier
to a space satellite. These signals are beamed back to Earth and are then available
to those cable systems that operate earth stations.

Because of the nationwide dissemination potential of space satellite transmissions,
a cable system's transmission expenses are the same whether the signal originates
from a nearby distant community or from across the nation. This economic fact
underlies the growth of superstations. These superstations are generally independ-
ent stations serving one of the major U.S. markets; a superstation's program sched-
ule generally is comprised of syndicated programs, sporting events, and movies.
These superstations are particularly attractive to cable system subscribers and have
resulted in the centralization of distant signal carriage. Although some supersta-
tions are unwilling participants, others welcome their new status and have sought
advertising revenue on a nationwide basis in response to their expanded audience.

Section 111(a)(3) of the copyright statute exempts from copyright liability second-
ary transmissions "by any carrier who has no direct or indirect control over the
content or selection of the primary transmission or over the particular recipients of
the secondary transmission, and whose activities with respect to the secondary
transmission consist solely of providing wires, cables, or other communications
channels for the use of others .

In enacting section 111(a)(3), Congress certainly did not consider the then unan-
ticipated activities of superstations and satellite relay services when it exempted
traditional common carriers from copyright liability. In fact, the underlying policy
reasons for compulsory licensing may well be inapplicable here, since the carrier
may be in the position to act as a central agent in obtaining retransmission rights
in the relayed programming. For this reason, your Subcommittee may wish to
consider an amendment limiting the scope of section 111(a)(3) to exclude transmis-
sions made to, by means of, or from a communications satellite system.

6. The adequacy of the fee schedule.-No one can argue that the fee structure of
section 111 was based on any scientific analysis of market value, comparable rates,
or potential damage. It was the result of a series of compromises and nothing more.
The copyright owners now complain bitterly that their revenue is too low, to which
the cable systems reply that a deal is a deal. Neither argument quite answers the
problem.

The Copyright Office believes that your Subcommittee should appropriately con-
sider the adequacy of the rates in section 111, but that any revisions in the schedule
now would be premature. We are convinced that the real answer to this problem
lies with a strong, experienced, well-informed Copyright Royalty Tribunal. We be-
lieve that the CRT should be free to set the rates on the basis of an objective
determination of what is a fair return to the copyright owner without placing an
undue burden on the cable system.
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III. OTHER ISSUES

While recognizing that this hearing is directed solely to the issues of performance
rights in sound recordings and cable retransmissions, I should like in my prepared
statement, to call to the attention of your Subcommittee four other specific issues
that have arisen with respect to the new law and that are of concern to the
Copyright Office.

Compliance with the jukebox provisions
The Copyright Office is seriously troubled by the apparent lack of compliance

with the requirements of section 116-the compulsory license for performances of
music on coin-operated phonorecord players-on the part of many jukebox opera-
tors. The provisions of section 116 reflected a compromise that was agreed to by the
jukebox industry and that involved very simple procedural requirements and a very
modest royalty fee. Although the leaders of the industry have been very cooperative
in seeking to obtain compliance, it appears that less than half, and perhaps as few
as one-fourth, of the jukeboxes in the Unites States have been licensed in accord-
ance with the copyright law. It seems to us that this is a matter that should be of
concern not only to law enforcement officials but to the Subcommittee responsible
for the legislation.

Works made for hire
Ever since enactment of the new law, the Copyright Office has been receiving

complaints about the policies adopted by certain publishers and producers in their
dealings with independent authors, artists, and photographers. Under the definition
of "works made for hire" a person preparing a work on special order or commission
can be considered an "employee for hire" only if the work falls into certain catego-
ries, and then only if the parties expressly agree in writing that the work shall be
considered a "work made for hire". This provision, like others in the new statute,
was intended to give authors and artists greater protection than they had enjoyed
under previous laws. Apparently, however, some publishers (probably a limited
number, mainly in the periodical field), in their zeal to tie down all rights, including
reversionary rights, have insisted that authors sign employment for hire agree-
ments where the authors felt this was not justified either legally or ethically. This
has led to strong representations that, at least in some fields, authors are in a worse
position than they were under the previous law, and that the "work made for hire"
provision should be drastically revised. The Copyright Office is convinced that a
problem does exist here, and that it is serious enough for the Subcommittee to look
into.

Design protection
Part of the unfinished business of copyright law revision is the protection of

ornamental designs for useful articles. As stated in the House Report on the 1976
Act, the deletion of Title II (the portion of the revision bill dealing with designs) did
not resolve the issue. "Therefore, the Committee believes that it will be necessary to
reconsider the question of design protection in new legislation during the 95th
Congress. At that time more complete hearings on the subject may be held and,
without the encumbrance of a general copyright revision bill, the issues raised in
Title II of S. 22 may be resolved."

Earlier this year, Mr. Railsback introduced H.R. 4530, which incorporates the
provisions of Title II. The Copyright Office strongly supports this legislation, and
urges that the Subcommittee schedule hearings on it as soon as possible. If hearings
are held, we hope that they will also include consideration of the related questions
of protection for typeface designs and "book designs", both of which remain issues of
concern to the Copyright Office.

CONTU recommendations
Finally, I should like to endorse the recommendation of the National Commission

on New Technological Uses of Copyrighted Works (CONTU) that "Congress should
immediately enact legislation to repeal section 117 of the 1976 Act .. " The
Copyright Office believes that all of the Commission's recommendations are worthy
of consideration, but we are particularly concerned about the constraining affect of
section 117, which basically freezes the protection of copyrighted works in computer
systems to whatever the law was before 1978. Because of this provision, the entire
area of computer uses of copyrighted material is clouded with uncertainty. We agree
with CONTU's conclusion that, within the limitations of fair use, the use of any
copyrighted work in a computer system should be subject to the copyright owner's
control, and that section 117 should be repealed as soon as possible.
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Ms. RINGER. Thank you, Mr. Chairman.
First, as to the question of performance royalties in sound re-

cordings, I will take seriously your admonition. Since this is an
area that has been thoroughly explored by the subcommittee in the
past, I will not go into a lot of detail; at least not in my introduc-
tory remarks. This is also true of cable, a long history, but the
history in this area goes back to the beginnings of this century.

As you well know, Mr. Chairman, there have been many bills
introduced to provide a performane right in sound recordings. In
1972, this subcommittee took a historic step which led to legisla-
tion; it brought sound recordings into the copyright law and gave
them, for the first time in our history, a Federal copyright, but it
deliberately confined its protection to what is known as antipiracy
legislation, and left for future consideration the question of per-
formance rights in sound recordings.

This decision was continued in the 1976 act with the thought
that the Copyright Office would make an extensive study of this
subject that would prepare the way for further consideration by
your subcommittee and, as you said in your introductory state-
ment, this is what happened. We did prepare a 1,300-page study
which I think probably gives you enough basis for considering
further legislation on this subject.

I would call your attention particularly to the patterns of foreign
laws that have been evolved in this field. We are in fact one of the
very few industrialized countries that does not give some sort of
protection in this field.

My prepared statements includes a summary of Mr. Danielson's
bill, H.R. 997, which I will omit but I will be happy to answer
questions, if you have them on that, Mr. Danielson. For present
purposes, I would simply like to reiterate my very strong support
for the principle of performance rights in sound recordings and
now add to it, I think, for the first time, my unqualified support for
your legislative proposal. I have no qualification in supporting H.R.
997.

The Copyright Office believes that the lack of copyright protec-
tion for performance since the commercial development of phono-
graph records has had a dramatic and destructive effect on both
the performing and the recording arts. Broadcasters and other
commercial users of recordings have performed them without per-
mission or payment for generations. Users today look upon any
requirement that they pay royalties as an unfair imposition in the
nature of what they call a tax.

But we believe that any economic burden on the users of record-
ings for public performance is heavily outweighed not only by the
commercial benefits accruing directly from the use of copyrighted
sound recordings but also by the direct and indirect damage done
to performers whenever recordings are used as a substitute for live
performance.

In all other areas, the unauthorized use of a creative work is
considered a copyright infringement if it results either in damage
to the creator or in profits for the user. Sound recordings are
creative works and their unauthorized performance results in both
damage and profits. To leave the creator of sound recordings with-
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out any protection or compensation for their widespread commer-
cial use can, in our opinion, no longer be justified.

We do not believe that the argument that sound recordings are
not writings in the constitutional sense and that performers and
record producers are not authors in the corstitutional sense, can
any longer be considered tenable. The courts have consistently
upheld the constitutional element of sound recordings for protec-
tion under the copyright law. Your passage in 1971 of the sound
recording amendment was a legislative declaration of this principle
and it was reaffirmed, of course in the Copyright Act of 1976.

If sound recordings are the writings of an author for purposes of
protection against unauthorized duplication, they also must be con-
sidered the writings of an author for purposes of protection against
unauthorized performance. The strongest argument that broadcast-
ers and other users have, lies in the so-called promotion area. They
have argued that the benefits accruing to performers and record
producers from the free air play of sound recordings represent
adequate compensation in the form of increased record sales and
other benefits such as increased attendance at live performances
and increased popularity of individual artists.

I think this argument has some merit, Mr. Chairman, but it
doesn't seem to me that it answers the larger problem. It may be
valid to argue that air promotion can benefit hit records and star
performers but it does not seem to me that this is enough justifica-
tion for the outright denial of protection to the entire range of
sound recordings and individual performers. That denial, in my
opinion, is inconsistent with the underlying philosophy of the copy-
right law; that of security, the benefit of creativity to the public, as
the Supreme Court has said, by the encouragement of individual
efforts through private gain.

I do believe that the Danielson bill is good legislation and that it
should be favorably considered by your subcommittee.

Turning now to the question that occupied us earlier this morn-
ing, that of cable television. I hardly need to remind you, Mr.
Chairman, of the immense problems that this question raised
throughout the more or less 25-year history of the revision effort
that led to the 1976 act. I believe the cable was the single most
important and difficult issue and its solution was the key to pas-
sage of the 1976 act. There is no question about that in my mind
either.

I can't really understate or overstate the importance of what you
did in section 111 and chapter 8. It was one of the most remarkable
accomplishments that I have ever seen. Congress was called upon
to chart a course through a legislatively unexplored area, and to
have enacted any legislation on this subject was a remarkable
accomplishment, and to have enacted something that is working,
and that is, in my opinion, coherent and viable, is a stupendous
accomplishment. I can't really over-praise it.

Taken as a whole, however, the cable provisions of the new law,
which represented an amalgamation of deals, is far from perfect. I
think that no one at the time the law was enacted could claim
perfection for it, and I am certainly not here to do that now.

I believe there have been changes in communications and in the
economy, in the 3 years since enactment. I am not sure that they
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are quite as sweeping as they have been represented to be. I am
not sure that they were all that unanticipated. But be that as it
may, there have been changes, there is no question about it, and
the result is that, as I think was probably predictable, section 111
is being subjected to some challenges. Some of these challenges
have merit, I am not going to argue that they don't, and I feel your
subcommittee should consider them all carefully.

But it does seem to me that there are three points which I do
outline in my paper, Mr. Chairman, that you should use as a guide
in considering what is probably the most difficult problem you
have before you.

First of all, what I am really saying is that your subcommittee
should assert jurisdiction here. I think that this is certainly at
least half, and maybe even more than half in some respect, a
copyright problem, and that it is entirely appropriate for your
subcommittee to put your hands on this problem and come to grips
with it. I believe that is important.

There are communications aspects and there are copyright as-
pects and I think your subcommittee should consider it an essential
role to come to grips with the copyright aspects.

Second, as I said, this problem did not come from the blue. This
subcommittee has wrestled with this problem since 1964. I remem-
ber very well-I know the chairman does, too-and I suggest that
it is important before wading into the depths of this that you look
deeply at the background and history of this problem. It is compli-
cated but it is not that complicated.

I assume you can see the main theme. It is important that you
realize where this came from. I believe, as a matter of fact, that
many people wrestling with the communications law last summer
didn't realize that the Supreme Court had held in two major deci-
sions that cable was free of copyright liability and that we have to
come from that point and from some other points. This has a long
and difficult history, Mr. Chairman. I do feel that it is important
for you to know that.

There are now two major underpinnings of the legal framework
of cable, the communications law and FCC regulations under the
communications law and the copyright law and the regulations of
the Copyright Royalty Tribunal and the Copyright Office under the
copyright law, and you have to know how these interact and where
they came from.

Finally, and perhaps most important, and I know I am telling
this to people that know it very well-many of the cable provisions
in the copyright statute represent an extraordinarily delicate bal-
ance, resting on existing FCC regulations, current communications
technology, and prevailing industry practices.

So when those change, the mission changes. But recognizing that
these circumstances were going to change, the committee did pro-
vide some flexibility by authorizing the Copyright Royalty Tribunal
to make adjustments under certain conditions. This was, I think,
quite intentional.

Recognizing that cable was going to grow, first of all, you wrote
into section 111 a formula-it by no means is perfect, it is very
complicated, it was a formula that was intended to provide more
revenue as cable grew. It was based on distant signal equivalents
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which would increase as cable grew both in terms of subscriber
revenue and in terms of carriage.

But also, where the situation changed at the Federal Communi-
cations Commission or generally, the Copyright Royalty Tribunal
was intended to be a device whereby adjustment could be made to
keep the situation from being skewed too much, to use Mr. Geller's
phrase.

Where a particular provision of the copyright law now is under
attack, for one reason or another, on the grounds that circum-
stances have changed, I think it is important for you to determine
whether that change is great enough to require new legislation
rather than allowing CRT, the Copyright Royalty Tribunal, to try
to come to grips with the problem.

Now, there may well be areas, Mr. Chairman, where the CRT's
regulatory authority is not great enough. It is not broad enough to
make changes that you as Congress recognize are justified, and in
that case I think the corollary question is whether or not you
should try to legislate or try to expand the CRT's authority to
make the adjustments on a case-by-case or situation-by-situation
basis.

Those are my three basic points and let me expound on them a
little bit more. In my paper I do try to review the history and
contents of the present copyright law in a very general way, but in
a way that is comprehensible and if I may urge those who aren't
already familiar with this to study this, you will have some better
idea of where we came from.

Deal after deal after deal, which resulted in a kind of consensus
understanding, reached around 1970, well in the late sixties and
early seventies fundamentally, based on the premise that the FCC
would regulate to a certain extent, and would provide exclusivity
by one means or another, plus an understanding that there would
be copyright legislation that would not create exclusive rights but
would in effect create a compulsory license with a body to collect
license fees and distribute them and perhaps to make adjustments.

This was the consensus that emerged then before the Supreme
Court had decided its second case. At the point that the second case
was decided, which was in early 1974-this was the famous Tele-
prompter decision-I think there was literally no feeling that exclu-
sivity could be sought through the copyright channel, that the
Supreme Court had held there were no copyrights at all, and what
began to emerge after that decision was a pretty clearcut consensus
that the FCC would give a certain degree of exclusivity, protect
market geographic rights within markets, and that on top of that,
the copyright law would provide a compulsory licensing system to
assure some fair payments with a Copyright Royalty Tribunal, as it
emerged, that would adjust the payments, sooner or later.

I think that is enough to say now about the history and contents
of the law, although I will be more than happy to answer questions
on this.

I think you might be a little bit interested in what our experi-
ence has been under this law. As you know, the law sets up
semiannual accounting periods, and we have been through three of
them in the Copyright Office. Under the scheme that emerged in
the law, the Copyright Office acts as a conduit for license fees. We
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have provided statement of account forms, they are submitted with
the fees on a semiannual basis, and then we pay them into the U.S.
Treasury where they gain interest, while the CRT is deciding how
to distribute them.

The CRT has in fact gone through a proceeding and is now, as
was mentioned earlier today, in the process of going through its
first proceeding to distribute fees. There is a dispute and I think a
lot of us hope that there wouldn't be, that there could be agree-
ment as to the distribution of the fees, but it seemed apparent, and
I think the rulemaking proceedings that have been published from
the CRT make this clear, there were at least three legal issues that
were not settled in the law that would have to be settled before
they could really distribute the fees.

Perhaps I am overly optimistic, Mr. Chairman. I do feel that
once those issues are settled, if they can be, then they will be able
to distribute the fees.

I have a table on 'page 17 of my statement, for whatever it is
worth-I think it demonstrates two things which I think are sig-
nificant. One is that the cable industry is complying with the law.
There are between 3,500 and 4,000 cable systems in existance in
the United States and we are receiving around 3,700 to 3,800
statements of accounts, which I think is about right. I would say
maybe not 100 percent but close to it. And I would say that it
certainly includes all of the systems that are of large or medium
size.

The other point I want to make here is that your subcommittee
in its report, projected, based on figures that the industry has given
you, receipts during the first annual period, the first two semian-
nual periods, of $8.7 million, and we did in fact receive $12.7
million, which indicates some growth in the cable industry, but it
certainly was 46 percent more than they anticipated, and that is
significant in itself.

I have covered the Copyright Royalty Tribunal and I won't go
into that anymore. There have been two developments in the last
year that are, I guess why we are here really. The first is the
communications law rewrite, this massive, very praiseworthy en-
deavor by the Communications Subcommittee, to attempt to re-
write the 1934 Communications Act. As you well know, Mr. Chair-
man, in the House version, H.R. 3333, there was a rather unrefined
provision, for retransmission consent, that as you said in your
introductory statement, would have been the equivalent of com-
pletely exclusive copyrights.

It would have covered all local signals, it would have no grand-
fathering, it would have been straight across the board retransmis-
sion consent, and I think you can understand why I opposed that.
It wasn't from any question of principle.

Let me say in passing here, that I know of no finer public
servant in the executive branch than Henry Geller. He is a superb
statesman and I hate to disagree with him, I really do. He fre-
quently has enormous- vision with respect to communications
matters.

I do disagree with him on this issue, with some regret. Henry
and I go back a long way on this, in fact to the first cable case in
the Supreme Court where the Copyright Office, and he was then
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with the FCC, worked together on a brief that the Government
might provide. And I believe that by and large we agreed at that
time that exclusivity was desirable, this was fine-this is not exact-
ly what the Government brief said-but the Justice Department
had slightly different views then as now.

But we have been over several mountains and valleys since then,
Mr. Chairman. The Supreme Court has acted not only in the
communications but in the copyright field, and I just don't feel that
we can go back to 1964 or to 1968 or whenever and think now in
terms of complete exclusivity in this field. It is apparent from Mr.
Geller's testimony that he is now making qualifications on what
was being appropriated in H.R. 3333.

The other aspect which is of more immediate concern to you, are
the proposals for revision of the FCC regulations, the deregulation
proposals, and I would say that there are three that are of concern
to you. Three proposals-one is to abandon the distant signal re-
strictions, and I am not in any way opposed to this in principle or
otherwise-although I think when you consider that we have satel-
lites now, and obviously the physical, restrictions on transmissions,
are breaking down, you have to allow a certain amount of freedom
in importing distant signals. The consequences of that, of course,
are something else.

The second proposal is to do away with the syndicated program
exclusivity rules. Without going into the technicalities of this, Mr.
Chairman, these are an underpinnning of your legislation of sec-
tion 111 of the copyright law. If they were done away with com-
pletely, I think that you would have to take account of this.

I am not sure what the response would be, but it would seem to
me that, as I say in my statement, you contemplated changes in
the FCC rules. I feel that they were contemplated on a piecemeal
basis and not complete abandonment, and I am not at all sure that
the premises on which section 111 rests can still be sustained
without some sort of syndicated exclusivity rules by the FCC. That
is something you would have to consider very, very carefully.

The third is the proposal by Mr. Geller, by the NTIA, to the FCC
to adopt by regulation the retransmission consent, which they had
a form of in experimental regulation back in the sixties, requiring
a cable system to get permission, consent, from a broadcaster
before being able to pick up the broadcaster's signal.

When you probe into it, it goes beyond that. It isn't just consent
from the broadcaster; the broadcaster can't give consent unless it
has authority to do so from the copyright owners. It has to have a
contractual right to give that consent. So in effect you are creating
a copyright. If you do, however you call it, whoever does it, it is
still a copyright, and this we have opposed in the FCC as well for
more or less the same reasons that we did in the Commerce Com-
mittee.

Now, Mr. Geller has refined his proposal, and he did so this
morning. First of all, it only applies to distant nonnetwork signals.
He would not apply exclusivity to local signals or to network
programing.

Second, as he made clear, he would grandfather everything now.
Of course, this would go a long way toward answering one of the
arguments that I have made, that you can't really just do the two
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without undermining the copyright law completely. I do think that
this answers some of my problems but by no means all of them.

He also didn't bring this out this morning but it did seem clear
from his reply statement to the FCC, which is in your record-he
has a fallback position which he hinted at this morning-to allow
the exclusivity rules to stay in effect and perhaps change them a
little bit as an alternative to retransmission consent.

He makes it clear, and he did this morning, too, that this is one
alternative; that if FCC doesn't change the exclusivity rules, then
his urging of the retransmission consent requirement in the FCC
context is not quite as urgent.

Let me come to my conclusions, and just run them down for you.
I do have a few suggestions to make for your consideration. They
start on pages 21 and 22.

My own feeling, and I must say that I share some of the observa-
tions that were made in the questioning this morning-is that
retransmission consent is just too radical and that we don't have
enough experience simply to throw away all of our work that is
reflected in section 111 and chapter 8 of the copyright law and
institute in effect a completely exclusive right.

Second, as I have already indicated, I do feel that you should
look very closely at what the FCC does or does not do in this area.
I think section 111 rests on the FCC regulations. If the FCC regula-
tions change, then the underpinnings of section 111 are certainly
effected.

I think that you should also take account very carefully of
changes in the communications patterns, in the economy, of broad-
casting and cable television and the various technological miracles
that are taking place all around us. I am not sure we can gage
these now. There is a great deal of talk about superstations, which
I will mention again in a moment. I can't really gage myself from
where I sit on how important they are. They may be important or
they may just be another factor in the mix. I can't really conceive
of them becoming a dominant form of broadcasting, but they cer-
tainly will be significant. They are now.

I do think that sooner or later you are going to have to change
section 111, but I am not sure that time has come.

I guess my fourth point is my strongest one, at least as far as I
feel, and that is that you created the Copyright Royalty Tribunal to
deal with this problem, to some extent and they haven't had a
chance to work yet. Their crunch is coming next year. Everything
comes together in 1980. We will know a great deal more by the end
of 1980 about whether or not the CRT can function, whether or not
it is able to function, under the constraints it is now given.

I don't know. I was asked whether I was optimistic or pessimistic
in the Communications Subcommittee, and I said I was neither, we
just didn't know what their possibilities are going to be. But I don't
think that we should do anything to weaken it. It does seem to me
you created this body with the thought of trying to make the
adjustments, the fine tuning that was necessary under the cable
provisions you adopted and the CRT should be given an opportuni-
ty to function and my guess is that up to a point it will function all
right.
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I do think there are two things you could do. One, I think is
modest, and could be important to them, and that is to give them a
subpena power, and I just don't remember, Mr. Chairman, but my
guess is that it was just an oversight that they were not given a
subpena power. I believe that is probably correct, and they should
have a subpena power.

Mr. KASTENMEIER. Why, if I may interrupt, would they need a
subpena power?

Ms. RINGER. They are called upon to make very, very searching
investigations, and they are met now with "we can't tell you be-
cause of antitrust laws, or because we just don't want to give out
our business secrets," and I can't speak for them, but my impres-
sion is that they feel that they are groping a bit in the dark and
that at least if they had that as a potential weapon that they
would get a good deal more. I think it was really just an oversight
that they weren't given it.

The other thing is, of course, much more sweeping. There were
parts of the overall final compromise that resulted in section 111
and chapter 8, constraints that were written into the statute on
what the Copyright Royalty Tribunal can do when the FCC
changes its rules. And in another case, in their regular cyclical
review there are constraints. I would be inclined to urge that you
take a look at those constraints, which were sort of a dicker; they
were dickered out and agreed upon among the parties. But espe-
cially if the FCC is going to make changes of the sweeping kind
that they have talked about, you should take a very careful look at
what power the CRT has to respond to those changes. There are
some constraints in there that are probably unnecessary and this is
something the subcommittee could certainly look at.

Now, the question of satellite relays has come up time and again.
This of course, concerns superstations in one context, but clearly
the future of cable itself rests to some extent with the satellite
technology. I am troubled, Mr. Chairman, by the wording of section
111(a)(3) of the statute which was intended to insulate the tele-
phone company only-that was really the only thought that any-
body had in mind at that time-from any liability under the stat-
ute. They were sending signals over telephone lines and they didn't
want to be liable and people were not urgently wanting them to be
liable, so we wrote an exemption into the statute that covers this.
Common carrier is not used in this subsection but that was the
intention.

I am troubled that that might be applied to cable relay, satellite
relay services and it does seem to me that certainly at the least
they should be liable for something. They should come under the
compulsory license and it does seem to me that you could consider
the possibility of making them fully liable. They do have a certain
point of control, and it seems to me that this is something that you
could very well look at.

Finally, Mr. Chairman, just to comment on the adequacies of the
fee schedule.

Mr. Geller ducked on that, and I guess I should, too. No one
really knows what a fair fee is here. No one can argue that the fee
structure in section 111 was based on any scientific analysis. No
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one made any market study or tried to compare what fair value
was in this field or anything like that.

No one could really prove what damage, real or potential there
was. The percentage amounts, the whole scheme, and the amounts
in the scheme, were all the result of a dicker, a deal. The copyright
owners now complain, and I can't really disagree with them, that
they are not getting enough, that their revenue is too low. It may
well be. The cable systems say that a deal is a deal, that you came
in and made a deal and you can't complain now. I don't think that
really answers the question either.

We do believe that you should consider the adequacies Of the
rates that are being generated under section 111, but I do come
back to the point that any revision in that schedule, which was
very hard fought and hard won, is premature. And this is the basic
position of the Copyright Office, which I will come back to-that
the real answer to this problem lies in a strong, well informed
effective Copyright Royalty Tribunal.

I just can't agree with Mr. Geller that this is the heavy hand of
Government. This was intended to function in a way that I think
should be the ultimate goal of this legislation. The CRT should be
free to set rates on the basis of an objective determination of what
is a fair return to the copyright owner without placing an undue
burden on the cable system.

We should cling to that, Mr. Chairman, as our basic goal.
Thank you very much.
Mr. KASTENMEIER. Thank you very much, Ms. Ringer, for that

illuminating discussion of these issues. I know that in the interest
of time you did not get into two or three other issues which you
commented on in your statement. One of them is compliance. Com-
pliance seems to be going very well with cable and the fees gener-
ated, at least as far as proceeding as well as was anticipated.

However, I gather that is not true in some areas, such as juke
boxes. I wonder if you would very briefly discuss that?

Ms. RINGER. Yes, I did bring it up, Mr. Chairman, on page 28 of
my statement. This is a matter of considerable concern to us.

Mr. KASTENMEIER. It certainly is to us and we wrote the law. We
have to assume compliance with it, and if it isn't being complied
with we are concerned.

Ms. RINGER. Yes. The estimates-no one can really say with any
degree of assurance how many juke boxes there are out there-but
the estimates that were consistently made through the hearings
were for between 400,000 and 500,000, and at an $8 per box per
year fee, that would presumably be generating $3.2 to $4 million.
Our experience has been otherwise.

Let me say first of all, as I do in my statement, that we have
gotten an awful lot of cooperation in trying to get the word out and
get the forms out and so forth, from the AMOA. I have absolutely
no complaint about the AMOA and there are a lot of juke box
operators out there who are complying. But the fact is that in 1978
we only licensed 138,500 juke boxes.

Mr. KASTENMEIER. For the record, AMOA stands for Amusement
and Music Operators Association.

Ms. RINGER. I am sorry. This is the trade association of the juke
box industry.
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In 1979 the number actually went down. It was roughly a de-
crease between 6 and 10 percent and I think part of the reason for
that, Mr. Chairman, what comes back to you as comments from the
people that deal with us, is why should I pay when Joe Blow down
the street is not paying? My competitor, the other juke box opera-
tor in town. And, the statute leaves compliance, as far as the civil
matter is concerned, to the copyright owners. But I believe that the
figures just can't be read any other way; that there is a great deal
of willful infringement for profit going on which is a crime under
the statute, and it does seem to me that this is something, it
bothers me a great deal that after all these years of effort we have
finally got a statute and there is a certain amount of scofflaw
attitude out there, that your subcommittee should take account of,
the Copyright Office should take account of, and perhaps law en-
forcement officials.

Mr. KASTENMEIER. May I recommend, I don't want to burden
these proceedings with elaborate inquiry into this particular point,
but may I recommend that the Copyright Office be in further touch
with us in terms of analyzing the problem with respect to this
particular section-section 116 compliance-and to see whether
there are any initiatives we or you should take which might im-
prove that situation.

Ms. RINGER. We will be very happy to do that, Mr. Chairman.
Mr. KASTENMEIER. I have a number of questions, but I am going

to just ask one or two and yield to my colleagues. If there is time at
the end, we can pursue some of the others.

What happens legally if the FCC would impose, or enact a regu-
lation relating to the retransmission consent which conflicts with
the copyright statute regarding compulsory license? Where are the
parties left legally as you see it?

Ms. RINGER. Well, initially, before the proposal that Mr. Geller
and NTIA were making was refined, I had the same completely
foggy reaction that your question implies. I just couldn't imagine
where they would be left.

But, as I understand it now, from what he is now proposing, the
copyright law would be left alone and would continue to operate;
how effectively is another matter. But it would still be left in place.

That would certainly be true with the grandfathered system and
it would also be true, I guess, with respect to all systems that
would still have to pay because your legislation does not distin-
guish between local and distant or network and nonnetwork sig-
nals as far as basic liability is concerned. It does with respect to
the amount you pay, but every system in the United States is
subject to the compulsory license and I assume that would still be
the case. What you would do, as I understand his proposal, would
be to superimpose a retransmission consent on new systems start-
ing up. I gather his main targets are the big urban systems, which
are given rather good treatment in your legislation because they
mostly now carry local signals, and they would have to stand and
bargain, but they would also have to pay compulsory licensing fees
under the copyright statute, as far as I can see.

Mr. KASTENMEIER. Incidentally, I do want to say I concur abso-
lutely with your characterization of the changes that have taken
place. They were not entirely unanticipated. That possibly -,n"-
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changes would take place was known even if the degree was not
precisely forecast. Nonetheless, at the time we wrote this we
agreed on the formula and wrote the act, with the awareness that
the satellites did exist and we certainly contemplated change or
growth in cable. I don't think anybody disagreed with that. So
whether the changes have been so radical as to suggest that they
were well beyond our scope of our view, I think is not entirely true.

I thought your characterization of that was right on point.
One of the questions you addressed yourself to was whether, in

terms of the Copyright Royalty Tribunal review of the rate struc-
ture for cable, we had-as I say-alluded to the point that we did
perhaps deliberately intend to confine the guideline language, and
the scope of how freely the Tribunal could act to make a change in
these situations. I am wondering whether you have considered
either any language changes to free up that section or whether
some reinterpretation of the section in terms of legislative history
at this point might be useful to respond to whatever claims of
inequity there may be?

Ms. RINGER. You are really asking two questions and I will try to
answer them separately.

Yes, we have considered some language, Mr. Chairman, and it
would be fair to say that the Copyright Office would support a
complete freeing of the Tribunal from any restraints, although
there undoubtedly would be considerable objection on the part of
some sections of the cable industry, because the restraints were
thought through and were intentional by all means.

The other aspect is whether or not you could do something
through a legislative expression that might help the Tribunal or
reinforce it. I guess the one thing is the possibility that the FCC
would do away with rather than merely change, its rules. This is
not a very strong argument, but it can be argued that that does not
allow the Tribunal to be triggered, and I think that that should be
made clear, that if the FCC did anything that drastic, to simply
abolish its distant signal and/or exclusivity rules, that the Tribu-
nal would certainly be triggered in that situation and would be free
to act within the constraints that the statute provides.

Mr. KASTENMEIER. Thank you.
I would like to yield to my colleague from California, Mr. Daniel-

son.
Mr. DANIELSON. Thank you, Mr. Chairman.
Thank you, Ms. Ringer. As usual, you have been a great deal of

help to us. You have loaded us down with some more problems.
Ms. RINGER. As usual.
Mr. DANIELSON. Which is why it is our privilege to work with

you.
I would like to ask you a couple of questions which come to my

mind, just for my information, on page 17 of your table. In looking
at it, I note that the number of statements of account recorded has
diminished slightly in each of the three time spans. Can you give
some explanation for that?

Ms. RINGER. Yes. I am not sure I can give you any definitive
answer.

Mr. DANIELSON. It occurred to me there might be some of the
systems consolidated.
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Ms. RINGER. That is the answer I would give you; they are
becoming what are known as MSOs, multisystems.

Mr. DANIELSON. I thought that might be it. This is the first time
I have seen anything like this and I was interested.

On royalties deposited and royalties available for distribution, it
looks like our deposits make money before they are distributed.
Your footnote explains that is interest, I gather?

Ms. RINGER. Yes, it is substantial too.
Mr. DANIELSON. Quite substantial?
Ms. RINGER. Yes, sir. The first semiannual royalty fees deposited

amounted to $6,127,000 and we have been paid interest. They have
been paid interest on that twice, to the tune of close to $400,000.

Mr. DANIELSON. That is quite an item. Well, it is of interest. I
don't think we anticipated that, nor did we anticipate, of course,
that the amount of deposits would be 50 percent greater than the
projections. No way. But this is why I think it is important that we
live with the system for a little while and find out how it works,
what the facts are rather than guesses, and then I think we can do
a little more intelligent job of making any necessary changes.

I would like to ask one other little thing or two others on this
point.

What is the time span, approximately, between the receipt of
payments and distribution?

Ms. RINGER. Well, the first year, the first phase of this got off to
a kind of rocky start because of some ambiguity in the statute. I
think that, as best I can describe what is going on in the tribunal
now, they are having a distribution proceeding based on the first
two filings.

Mr. DANIELSON. Does that mean that nothing has yet been dis-
tributed?

Ms. RINGER. That is right. We have reinvested all that money
and it is still gaining interest.

Mr. DANIELSON. You anticipate that there will be a distribution
roughly how soon? I am not holding--

Ms. RINGER. They have to distribute by September 12, 1980. That
is 1 year under the statute from the date they declare a controver-
sy and the controversy was declared on September 12, 1979.

Mr. DANIELSON. Now, do you have any data as to the overhead
costs, the operational costs of the CRT?

Ms. RINGER. Not of the CRT. That is not my department. The
operating costs of the Copyright Office, which we have also taken
off the top, have been running around $108,000--

Mr. DANIELSON. One eighty?
Ms. RINGER. $108,000 for 6 months. It is about 220,000 per year.
Mr. DANIELSON. Per year?
Ms. RINGER. Per year.
Mr. DANIELSON. Roughly?
Ms. RINGER. Roughly.
Mr. DANIELSON. And that has already been--
Ms. RINGER. That is right.
Mr. DANIELSON. I presume that the operating costs for the tribu-

nal have also been taken from these deposits?
Ms. RINGER. I don't think that anything has been deducted yet. I

guess they will have to be.
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Mr. DANIELSON. Maybe the growth factor then will be reduced
somewhat by the time we get to it. Your costs have been removed?

Ms. RINGER. Yes, that is right.
Mr. DANIELSON. Thank you.
You said that the CRT crunch will come in 1980. Partly that is

due to the time for payout?
Ms. RINGER. Partly.
Mr. DANIELSON. What other factors?
Ms. RINGER. The royalty fee rates for all of the compulsory

licenses under the statute, that is, cable, juke box, mechanical
royalty and public broadcasting are to be reviewed by the tribunal
in 1980.

Mr. DANIELSON. Which is an added chore then?
Ms. RINGER. Very definitely.
Mr. DANIELSON. And they will be done with that by or supposed-

ly by September 30, 1980?
Ms. RINGER. That is the distribution.
The royalty rate adjustment proceedings, as best I recall, they

have 1 year-so that would be the end of 1980.
Mr. DANIELSON. Just about 14 months from now then?
Ms. RINGER. Yes, sir.
Mr. DANIELSON. That is what you are talking about?
Ms. RINGER. Yes, sir.
Mr. DANIELSON. You mentioned subpena power for CRT.
You cannot speak for them.
Do you know of any type situation where subpena power is really

called for?
Ms. RINGER. Really, Mr. Danielson, I don't think I should com-

ment because I don't know enough about their immediate prob-
lems. I know they have a problem, but I don't know any detail.

Mr. DANIELSON. I understand that and I respect your reluctance
to comment where it really isn't your ball game.

We are going through, in the Congress, a period in which there is
a tremendous resistance to expanding regulatory authority. In fact
it has almost become antiregulatory. If you read today's Post, you
will get a glimmer of it.

Strengthening a regulatory agency, giving it broader powers,
giving it subpena powers, calls for sort of an uphill pull and I am
sure before we get anything like that we are going to have to get
quite a bit of testimony.

When we put together this CRT, one of the many reasons was
that there didn't seem to be any option. ASCAP has played a role
in certain types of property and BMI, and so forth, and they
provided a nongovernmental office through which royalties could
be collected and distributed. We couldn't do that.

I think we all kind of wished that we could, but there didn't
seem to be anything.

Do you know whether ASCAP or BMI or any such agency has
any kind of a power which would be analogous to a subpena power?
Do they ever have to make an investigation?

Ms. RINGER. They obviously have to police the performances.
They are in the performing rights area. They have to police the
performance of works that they hold nonexclusive licenses for or
the licensing power for, and they have no legal authority.
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On the other hand, when they are able to find-I think this
bears on the chairman's question earlier-when they are able to
find criminal activity, in other words, where what is going on is
criminal, then they can and sometimes do ask for help from the
U.S. attorney's office or the local law enforcement officials.

This is the only power they have though. They are completely
private organizations.

Mr. DANIELSON. I asked the question for what is probably obvious
reasons.

If we get around to that subject matter at the right time, some-
body is going to say if ASCAP doesn't need it why does the Govern-
ment or CRT need it, and these questions have a way of getting
back to people who are concerned, so maybe they will have an
answer at that time.

How about the independence of the CRT? Does it have sufficient
independence so far as you can observe?

Ms. RINGER. Yes, sir, it is somewhat vulnerable because it is so
independent, but I do think this decision that your subcommittee
made, to make it completely self-sustaining, not put it under any
executive branch or other agency, was probably a wise one.

Mr. DANIELSON. And, lastly, I gather from your statement that
when we add it all together, your recommendation would be that
we resist any temptation to tinker with the setup at this immedi-
ate time and wait a little longer for a little bit more experience
before we start performing any kind of surgery on the Copyright
Act?

Ms. RINGER. That is a fair statement with the qualifications that
I mentioned; the possibility of giving the CRT somewhat broader
authority or at least taking some of the constraints that are now
on it off.

This might be a good idea.
Mr. DANIELSON. Thank you very much.
Mr. KASTENMEIER. The gentleman from North Carolina.
Mr. GUDGER. Thank you, Mr. Chairman. My questions will be

relatively limited and brief.
My understanding is that the reason there has not been distribu-

tion of the roughly 50-percent-higher amount than had been antici-
pated, which has been collected, is because there has been some
controversy between the copyright claimants and that this has not
yet been resolved?

Ms. RINGER. That is right.
Mr. GUDGER. But it is required to be resolved by that September

date which you mentioned earlier?
Ms. RINGER. That is right.
Actually, if I may amplify a little bit, it may be of interest to

you. I believe that the parties did make a genuine effort to try to
resolve their differences, and if I can remember them, the issues
that emerged, that couldn't be resolved, were whether or not the
broadcasters have an independent copyright in their putting to-
gether what they call a broadcast day, and making this into a
compilation which would give them basis for claiming a part of the
pot, part of the distribution.

Then the question of whether or not also the broadcasters, as
exclusive licensees of the copyright owners, are in themselves copy-
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right owners and are therefore entitled to a share or conceivably
all of the moneys coming from the use of copyrighted materials for
which they have exclusive licenses within their broadcast area, and
finally the status of sports, the extent to which sports could be a
part of this and the difference, if I may, the difference between the
sports entrepreneur and the broadcaster who does the actual pres-
entation of the program, which one is entitled to claim, or whether
both are entitled to claim, and so forth.

These were just three difficult nuts to crack and, as it turned
out, the tribunal has asked for briefs on that.

Mr. GUDGER. I want to thank you for your analysis on pages 15
and 16 of the circumstances under which the CRT is and has
authority to adjust royalties, particularly for the comment on this
5-year rule. That is a cyclical rule?

Ms. RINGER. Yes, sir.
Mr. GUDGER. That each 5 years, if the act were unchanged, each

5 years there would be a reassessment, as I understand it?
Ms. RINGER. Not a complete one, Mr. Gudger. The cyclical review

must be limited to the effects of national monetary inflation or
deflation, or shifts in the amounts that cable systems are charging
for retransmission services as against other services.

Those are the two areas that the Tribunal is limited to looking
at. It can't make a complete reevaluation and that is a definite
constraint that it is subject to.

Mr. GUDGER. I notice that you do point out that if the FCC
changes its rules to permit implementation of more distant signals,
than those allowed on April 15, 1976, anybody can petition the CRT
requesting a rate adjustment proceeding to take that into consider-
ation, and there are some other exceptions?

Ms. RINGER. Yes; and it is very likely that the FCC will change
its rules now, so that I would answer Mr. Danielson's earlier ques-
tion that conceivably they would have that on top of their regular
cyclical review and their distribution. The CRT is going to be very
busy in 1980.

Mr. GUDGER. What you really are saying, that in 1980 there is
going to be a fulfillment time in which we are able to really
measure where we stand under the existing authorities and wheth-
er or not there needs then to be further authority beyond the
subpena powers and the investigative powers which you mentioned
earlier; whether or not there are really going to need to be substan-
tial changes.

Ms. RINGER. Certainly we will know a great deal more by the
end of 1980 than we do now.

Mr. GUDGER. Let me ask you this: I like this experience of
serving on this committee and in this particular range of effort
because I am learning an entirely new vocabulary, and I have
become reasonably well acquainted with many of these terms, but
you used a new one today that I really enjoyed. You said that the
1976 act represented a comprehensive amalgamation of deals. I
thought that was really very, very useful.

May I ask one question for my general enlightenment?
Was it the basic concept of the burden to be borne by the cable

TV units under the licensing system, the compulsory licensing
system, that they would bear an apportionment based pretty much

HeinOnline  -- 2 Digital Performance Right in Sound Recordings Act of 1995, Pub. L. No. 104-39, 109 Stat. 336 39 1995



on the total number of households using cable, as against the total
number of households being served without cable?

Ms. RINGER. I am not sure it was ever really broken down in that
way, Mr. Gudger.

Certainly there were a lot of statistics being discussed at the
time these final provisions were written into law, and part of the
$7 million target figure that emerged was based on a house-by-
house basis.

But I honestly believe that the hope was, certainly on the part of
the motion picture industry, it was that cable would grow and that
it would continue to increase its percentage of viewing homes and
that in fact the motion picture industry would benefit from this
because there would be added subscriber revenue and the larger
cable grew the larger the pot would grow.

Mr. GUDGER. One final question.
Have you observed as to whether or not the cable TV companies

have been able to comply with the reporting requirements and
have, in fact, obviously complied in payment of all schedules and
fees that are exacted; otherwise we would not see this overage.
Would you comment on that, as to whether or not the method of
getting reports is simple and effective and whether or not it is
relatively effective and whether or not you think that there has
been a compliance? There has been a suggestion earlier that in
juke boxes we certainly don't see compliance.

Ms. RINGER. The statutory requirements for reporting in the
cable area are so much more complicated than those for juke boxes
that there is no comparison. But, we did get out some forms that
seem to be working well and with your permission I would like to
make them a part of the record. They might be of some interest to
you.

Mr. GUDGER. I would personally like to see a copy of those forms
just for my own enlightenment.

Mr. KASTENMEIER. Without obejction, the forms will be received
by the committee and we will evaluate them and if they should be
part of the record, we will include them.

[See app. 1B at p. 452.]
Mr. GUDGER. I will yield back the balance of my time.
Mr. KASTENMEIER. In fact, it is well into the noon hour. I think

we will terminate the proceedings, but we would like to, on behalf
of the subcommittee, thank you for your presentation and informa-
tive discussion of the problems confronting us and we will be back
to you, no doubt before the next couple of months are out, on this
question.

Ms. RINGER. Thank you very much.
Mr. KASTENMEIER. This concludes today's hearings on copyright

matters. I also wish to announce that we will have another hearing
on November 26 with a long series of witnesses principally on the
same two issues regarding cable and performance rights.

Until November 26, the committee stands adjourned.
[Whereupon, at 12:15 p.m., the subcommittee was adjourned.]
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COPYRIGHT ISSUES: CABLE TELEVISION AND
THE COMPULSORY LICENSE

MONDAY, NOVEMBER 26, 1979

HOUSE OF REPRESENTATIVES,

SUBCOMMITTEE ON COURTS, CIVIL LIBERTIES,
AND THE ADMINISTRATION OF JUSTICE,

OF THE COMMITTEE ON THE JUDICIARY,

Washington, D.C.
The subcommittee met, pursuant to notice, at 10 a.m., in room

2226, Rayburn House Office Building, Hon. Robert W. Kastenmeier
(chairman of the subcommittee) presiding.

Present: Representatives Kastenmeier, Danielson, Gudger, Rails-
back, Moorhead, and Sawyer.

Also present: Bruce H. Lehman, chief counsel; Thomas E.
Mooney, associate counsel; and Audrey Marcus, clerk.

Mr. KASTENMEIER. The committee will come to order this morn-
ing for the second day of hearings, on copyright legislation and
copyright issues. The two most prominent issues that appear to
remain as a result of the 1976 copyright law are: The effective
operation of the existing compulsory list concerning the statutory
provisions for cable television, and whether or not the performer's
royalty ought to be created.

Today we will address the first question. We are very pleased to
have a distinguished panel of people who have firsthand experience
with the operation of the cable television provisions in the new
law. I would like to greet them and have them come forward as a
panel. Incidentally, we will be joined shortly by a couple of our
other colleagues.

They are Mr. Jack Valenti, president, Motion Picture Association
of America; Mr. Vince Wasilewski, president, National Association
of Broadcasters; Mr. Herman Land, president, Independent Televi-
sion Association; and Mr. Bowie Kuhn, who is the commissioner of
baseball, representing all major professional sports in connection
with this hearing this morning.

Gentlemen, I greet you on behalf of the committee, and ask you
to come forward, please.

With the exception of Mr. Land, I think the witnesses have been
before the committee before, so we greet you Mr. Land. We are
very happy to have you here.

I think I will call on Mr. Valenti, if that is agreeable, to start off
the proceedings this morning and testify first. Mr. Valenti.

HeinOnline  -- 2 Digital Performance Right in Sound Recordings Act of 1995, Pub. L. No. 104-39, 109 Stat. 336 41 1995



TESTIMONY OF JACK VALENTI, PRESIDENT, MOTION PICTURE
ASSOCIATION OF AMERICA; VINCENT WASILEWSKI, PRESI-
DENT, NATIONAL ASSOCIATION OF BROADCASTERS; HERMAN
LAND, PRESIDENT, INDEPENDENT TELEVISION ASSOCIATION
(IN-TV); AND BOWIE KUHN, COMMISSIONER OF BASEBALL-
REPRESENTING ALL MAJOR SPORTS LEAGUES
Mr. VALENTI. Mr. Chairman, I have presented this committee

with a formal statement. What I am going to say this morning, I
will be extracting from that, points that I think should be made so
I tell you I am not speaking from that formal statement.

Mr. KASTENMEIER. Your statement will be received and made a
part of the record.

Mr. VALENTI. Thank you, Mr. Chairman, thank you very much.
That is an absolutely propitiously timed entrance, Mr. Gudger. I

am just about to start with some modest eloquence, I hope.
The theme of what I really want to talk about briefly today is

very simple. It has nothing to do with the battle between the so-
called broadcasters and cable. It has to do with program suppliers,
the people who create TV programs in America who want to be
treated fairly. That is all we are asking. We do not want any
special privileges. We do not want to have anything not shared by
others in a competitive marketplace. We ask of this committee and
this Congress one simple thing, we want to be paid fairly for what
we create and what we sell, and we want to be able to compete
fairly in the marketplace. Nothing more, nothing less.

Now, I would like to begin with an essential fact. Whenever a
cable system brings in a distant signal, not local signal, but distant
signal, that cable signal is competing with local television stations
in the community for the eyes and ears of the audience. One
person can only watch one channel at a time. Therefore, when
anybody brings in a distant signal, that system then becomes a
direct competitor of the TV station in the market. I make that
clear, because that forms a competitive marketplace.

But cable has been given an unfair advantage by Congress in
this marketplace. By law, cable is bringing in distant signals and is
paying on the average rate of 1 percent of its gross revenues for all
the programing it uses from those distant signals. The value and
the worth of each individual program has absolutely no bearing on
what they pay. The compulsory list completely disregards what we
call marketplace value.

Now on the other hand, TV stations directly competitive with
those distant-signal cables are paying 25 to 40 percent of their
gross revenues for programing.

Consider another point, basic cable produces nothing, creates
nothing original, makes no investment in creative programing.
They simply take off the air what they choose, what they want,
they duplicate what already exists, they live and exist on what
other people have invested in, what other people have created, and
what other people have paid for.

But I think the thing that is really racking and malignant to us
is the artificial pricing of a product in the competitive marketplace.
In the future, I am convinced this will have the most injurious
effect on program suppliers to be able to continue to operate in
that marketplace. Ultimately, gentlemen, it will claim its final
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victim, that is, the families in your districts who watch free TV. As
surely as the law of economics exists, the program suppliers will in
time do whatever puts a spike in the heart by artificially setting
prices for a product which prices have no relationship to the worth
and value and cost of that product.

What will happen, the businessman will vacate the marketplace.
Now why is that so? You have to understand that the several

hundred or so independent TV programers do not, I repeat, Mr.
Chairman, do not make money on prime-time network shows. They
hope and pray that their prime-time network shows will exist long
enough on prime time, 3 to 4 years, to accumulate enough seg-
ments so that they can go into what we call syndication, that is,
taking their program off network, or a new program that has never
been on the network, and take it literally, can under your arm, one
station at a time, to sell it individually to those stations. That is
called syndication.

Annually that market is anywhere from $450 million to $500
million. It is from that reservoir of sales that each independent TV
programer hopes to extract the cost and investment in his program
and maybe make profit.

However, there have occurred two events which are catastrophic
to the future program suppliers and to the future of a free competi-
tive marketplace as we engage in that marketplace. First, the
Congress passed the Copyright Act, and by jingoes I know a 'lot
about that, Mr. Chairman, you know better than anybody about
that Copyright Act. What it did was give basic cable an extraordi-
nary privilege not granted to others in the competitive market-
place. They got an artificial low price for that which they sell to
their subscribers, a price for programing far below the true worth
of that product.

Let me tell you why I say that. On the average and throughout
this country, cable systems receive about $8 a month from their
suppliers. A few minutes later I will tell you about some who
charge more. This cable system is receiving some $96 a year per
subscriber in revenues. But almost half the cable systems in this
country are paying 6 cents per year per subscriber for programing.
You heard me correctly, 6 cents per subscriber for programing. A
third of the cable systems in this country are paying up to 72 cents
per year per subscriber, while they are receiving $96 per year per
subscriber. Is it any wonder that the giant corporations in this
country, grandly profitable, are moving intd the cable area and
buying up everything they can get their hands on? The Los Ange-
les Times, American Express, Teleprompter, they are all getting
into it.

I brought with me a recent headline, "Canadian Cable TV Enters
U.S." They quote a number of those companies and they say it is
explosive. (See app. 1H atp. 676.)

T tIk-e-dthe 6tfer -diy o--a -Canadian -- able executive and I said,
"Why are you coming down here?"

He said, "The guys in cable have a license to steal, and I want to
get into it."

That is why they are coming in big numbers and buying in great'
numbers. This so-called license to steal-not my words-has
warped the marketplace.
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Suppose a Government agency determined the Oscar Mayer Co.
had to sell half its product at one twenty-fifth the amount it sells
to other customers? Mr. Danielson, suppose the aerospace compa-
nies in your area were forced to sell half their products at one
twenty-fifth the amount it sells to others? Suppose, Mr. Gudger,
the American Enka Co. had to sell half its product at one twenty-
fifth the amount it sells to other customers. I think you would say
it is an unwarranted and unfair situation.

I sit on the board of an airline. Were the CAB to deregulate
TWA by requiring it to offer its product at one twenty-fifth the
amount all other airlines are selling their product for, that would
not be a fair situation.

What we have is a marketplace which is out of kilter.
The second event that promises catastrophe is a recent prelimi-

nary decision by the FCC to repeal the so-called exclusivity rule,
whereby an independent programer can license his program to an
independent television station who has exclusive use of that pro-
gram in his marketplace for a limited amount of time. That rule
has been in effect over 7 years. How on earth that rule has harmed
cable is simply beyond my comprehension. The program supplier,
on the other hand, depends for his very life on that syndication
market. Without it, he is going to die.

Suppose there is no syndicated exclusivity rule, Mr. Lear wants
to sell "All in the Family" to a station in Los Angeles, Nashville,
and Madison, but the cable system in that area can pick up "All in
the Family" from Ted Turner's satellite. So the TV station in
Madison, Nashville, or Los Angeles says to Norman Lear:

I think your price of $1,000 a segment is fair, but I am not going to buy the
program. This guy is going to bring it in on cable, the number of viewers goes down,
the same program I am showing, so I am sorry, I do not want the program.

Or he might say, "It is not worth $1,000, but I will give you $150,
but because you are fractionalizing my audience, that is about all I
think it is worth."

I bring that up because that is the real world, Mr. Chairman,
Norman Lear, Grant Tinker will come out here and spell in bloody
detail what that spells out for them, because of the artificial low
pricing of a product which has no relationship to its worth and
second, the FCC avowed intent to ban an exclusivity rule.

What will be the reaction? The same as that of Oscar Mayer, the
aerospace industry, or the Enka Co. when they have lost the con-
trol over how they market their product. When the risks of invest-
ment far outweigh their promise of reward, they will do what
every prudent businessman in America will do, they will get out of
the market or find some new way to market their product. In the
case of TV programers they will probably go to the pay route, to
pay TV, videocasettes, et cetera, and all this technology will multi-
ply. In a few years, I promise you, and I do not feel I am a
Cassandra-but I am giving you what the Lears and Tinkers expect
when cable is extended to more than half the homes in America.
The political crime in this independent TV field, you can be sure
that a majority of your constituents will inevitably have to pay for
what they are now getting to see free. It is a marketplace reaction
brought about solely because the law of economics is far more
powerful than any rule of a parliament. Businessmen will not long
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sell what they make at prices far below what is the worth of that
which they have created.

But you say, can't the copyright law tribunals do something
about this? Let them fix it up. The answer is, they cannot. First,
the amount of the copyright pool in 1979 is going to be maybe $14
million plus. The syndicated market is about $450 to $500 million
plus. If you double or triple the copyright fees, it would not begin
to compensate for the loss. If fees were doubled, losses in syndica-
tion would be about $200 million or more. There is no way in-
creases in the copyright fee will stop the hemorrhaging loss.

By the way, Mr. Danielson, you were interested in Ms. Ringer's
statement that revenues had gone to some $15 million, and Ms.
Ringer thought that was good. Some people might have the idea
that was because the fees had been raised. What happened is very
simple: the percentage of fees paid remained the same. It is just
that the estimate of the number seizing on cable went beyond the
estimates. It is an increase of people hooked on cable-if that is the
right term to use-but the percentages paid by cable remains un-
moved, unjarred.

Second, the copyright tribunal does not have the power to make
the necessary increase in fees even if it wanted to. I have gone into
considerable detail, Mr. Chairman, in my formal statement to com-
mend that fact. It is technical, but it is instructive. For the copy-
right tribunal today is almost powerless to deal with the market-
place adjustment that has to be made.

You will hear from the cable people later. They will tell you how
the adjustment can be made. They do not tell you that 15 million
people who are on cable today will never be affected by any change
in cable royalties. No cable system in America will pay 1 penny
more for all perpetuity as long as that cable system never carries
more than the complement he is allowed to carry, no matter what
the tribunal does.

I should point out an instance of economic lunacy that has all of
us shaking our heads. Today, Mr. Chairman, anybody can organize
a common carrier company, pick up stations it wants to, get it up
on the satellite, hurl them with the speed of light to systems all
over the country, and the common carrier company gets 10 cents
from Mr. Customer per month, while the people who put in ex-
haustive hours of labor get practically nothing.

In short, someone, and I use the word grudgingly, someone who
merely parasites makes 10 to 15 times in revenue from merely
delivering the signal, than the people without whose capital invest-
ment and labors there would be no new programing. If one wants
to paint a picture of lunacy, consider in short they are pilfering our
property rights, and we are doggone unhappy about it.

How long can a marketplace survive when those whose money
and creative industry have been treated shabbily, when outsiders
can come in and do better than you. Where is the programer's
reward? This is what happens when a Government agency is given
authority to set prices with no relationship to anything in the
marketplace.

Henry Geller sounded the theme, and the one echo has to be
listened to, because to turn a deaf ear to this is to turn a deaf ear
to the real world of economics.
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One final point, you will hear later from Mr. Russell Karp, one
of the most intelligent and able businessmen. He runs Telepromp-
ter well and profitably. He will no doubt tell you, if you listen to
the pleas of the suppliers, he will have to raise the rates. Ask him
the following question: Mr. Karp, have you raised your rates in
1978? If you have, have you done this merely to keep pace with
inflation? I will tell you the answer. In 1978, Mr. Karp raised his
average subscriber rate to $10.44. In 1976, the rate was $6.66; in
1977, $7.72. This means he raised rates in 1978, 49.36 percent over
what he charged in 1976. During that same period of time, infla-
tion only went up 16.4 percent. This means he raised rates in 1978
some 35 percent over 1977; 35 percent over 1977, but in that same
period of time, the inflation rate was 9 percent. In other words,
Teleprompter raised its rates four times the rate of inflation.

They used to have a political administration in this town which
said do not watch what we say, watch what we do. Apply that to
Teleprompter and others in the cable industry, when they say they
have to raise their rates. They have already raised their rates, and
they will raise them higher no matter what you do.

I leave you with three points: please give proper power to the
copyright tribunal so it can make adjustments. I have gone into
some suggestions in my formal document to you. If you do not do
that, I promise you in time you will drive most of the independent
free programers out of the market.

No. 2, mandate in the law the right of a program supplier to
have the right of exclusivity, licensing his program to a TV station
for a limited period of time in that local community. Do not force
him to give up control over how he markets his product.

No. 3, amend the law so that whenever a common carrier sitting
up on one of those satellite delivery systems to cable stations in
America, put it in the law that common carriers must be paid full
copyright liability for all the programs he lifts up off the station
and hurls to stations all over America.

Gentlemen, all we are asking is a free competitive marketplace.
Give us a chance to compete.

Thank you.
[The prepared statement of Mr. Valenti follows:]
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STATEMENT OF JACK VALENTI, PRESIDENT OF THE MOTION PICTURE ASSOCIATION OF
AMERICA, INC.

MPAA POSITION

ON

CABLE RETRANSMISSION

OF COPYRIGHTED PROGRAMMING

SUMMARY AND TABLE OF CONTENTS

The Copyright Act of 1976 grants cable operators
a compulsory license to carry local and distant television
signals "where the carriage of the signals ... is permis-
sible under the rules, regulations, or authorization of
the Federal Communications Commission."

That Act's cable provisions were premised upon
the assumption that the FCC's syndicated exclusivity rules
would maintain the rights of television stations and pro-
gram suppliers to enter into exclusive agreements for the
licensing of programs for a limited period of time in
local television markets.

This delicate balance is now endangered at the
FCC which is being urged to abolish its syndicated exclu-
sivity rule. In addition, new technologies, such as
satellite transmission of programs to cable systems have
now challenged some of the basic concepts of the 1976 Act.
And there is need to grant 'the Copyright Royalty Tribunal
increased flexibility and authority to provide for more
equitable cable royalty rates and for the administration
and distribution of copyright funds.

MPAA, therefore, strongly supports amendments
to the Copyright Act to:

(1) require cable systems to respect
agreements between program owners and
television stations for the exclusive
use of programs.
.................... pages 3-10
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(2) grant the Copyright Royalty Tri-
bunal increased flexibility to estab-
lish cable royalty rates and to ad-
minister the provisions of Section 111
of the 1976 Act. MPAA favors the
abolition of the arbitrary cable rate
structure to be replaced by negotiated
cable fees for retransmissions of
broadcasts with cable retaining its
compulsory license.
.................... pages 10-16

(3) require satellite carriers to
obtain permission from copyright
owners for retransmission of super-
station broadcasts.
.................... pages 17-18

MPAA implores the Congress to review its copy-
right policies and enact such legislation as may be
necessary to maintain a viable television marketplace to
insure that the viewing public will enjoy quality program-
ming in the decades ahead.
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Mr. Chairman, Members of the Committee. My

name is Jack J. Valenti. I am president of the Motion

Picture Association of America, Inc., whose members

are the major producers and distributors of theatrical

and television programs in the United States. I am

also the president of the Association of Motion Picture

and Television Producers, Inc., in Hollywood, which has

a membership of more than 80 companies that are primarily

originators, producers and syndicators of television

programming as well as producers of theatrical films.

Attached to my statement is a list of both MPAA and AMPTP

members.

May I, first, commend you and the-committee

for holding these hearings and giving me the opportunity

to discuss certain provisions of the Copyright Act of

1976, over which you, Mr. Chairman, labored for so many

years.

Today we are living with developments that I

confess I did not foresee four years ago when I dealt

with some of the provisions of Section 11 of the 1976

Act.
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So I ask this committee's consideration of

certain issues that in large part flow from rapidly

changing and sometimes unexpected events. I want to

discuss three proposals that are of great importance

to the program producing and distributing industry.

These would

- - mandate in the Copyright Act syndicated

exclusivity rights which are necessary

to maintain the delicate balance now

existing between cable systems, tele-

vision stations, and copyright owners.

- - abolish the statutory cable royalty fee

schedule, revise the functioning and the

authority of the Copyright Royalty Tri-

bunal to permit flexibility in establish-

ing royalty rates, and make other improve-

ments in the Act; and

- - provide an effective method of protecting

property rights which are being usurped

by satellite carriers who retransmit super-

station broadcasts.

These proposals are of equal concern, in my

judgment, to television broadcast stations, particularly

independent stations, and to millions of television

viewers.
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SYNDICATED EXCLUSIVITY

MUST BE MANDATED IN THE ACT

First, I want to talk about syndicated exclu-

sivity; what it is, how it relates to the Copyright Act,

and why it is important to the program supply industry,

to broadcast stations and to the public generally.

A syndicated program is a program licensed

directly to individual television stations for exhibition

in their own local markets. Syndicated programs do not

include shows presented by the national television net-

works or live presentations. They may be shows that

were previously on a national network or new, "first-run"

syndicated programs never before shown on television.

They generally consist of series and individual special

programs produced for television, and feature films that

have played in theaters.

Programs are the bricks used to build the syn-

dication market structure, and exclusivity is the mortar.

Exclusivity is what holds it all together. A broadcast

station does not want to license a show that is being ex-

hibited by a competing station or local cable systems.

The value of a program is determined in large part by

whether the exhibitor can obtain exclusive rights. This

is particularly important to the broadcaster who must

identify his channel in the minds of viewers with particular

programs and keep them tuning to his station for his pro-

grams.
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When the Federal Communications Commission

first began to deal with the emerging cable television

industry, it recognized that the syndication market is

crucial to the program supply industry and that exclu-

sivity is an essential element of this market. The FCC

therefore issued regulations which maintain the exclusive

value of syndicated shows and prevent cable systems from

robbing local stations of the exclusive rights they pur-

chase from syndicated program distributors. These regu-

lations are exceedingly, and, in my judgment, unnecessar-

ily, complex. Their application depends on the size of

the television market in which they are exercised, and

in some cases on the type of program to which they are

applied. In very simplified, but generally accurate

language, they operate as follows:

(1) Cable systems may not import a syndicated

program from a distant station for one year

after the date on which the show was first

licensed to a station anywhere in the United

States. This provision prevents cable systems

from destroying the value of a program by

importing it into a market before the supplier

has had an opportunity to license the show

to a local station.
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(2) Cable systems may not import a syndicated

program from a distant station during the term

of a local station's exclusive license. This

provision prevents cable systems from destroy-

ing the exclusive rights of local stations

and enables program suppliers to assure their

licensees that the value of the programs they

license will not be diminished.

These provisions are generally referred to collectively

as the FCC syndicated exclusivity rule.

Section 111 of the 1976 Copyright Act in effect

incorporates the FCC syndicated exclusivity rule within

the compulsory licensing structure established for cable

television systems. The House Report on the 1976 copy-

right bill stated that "any statutory scheme that imposes

copyright liability on cable television systems must take

account of the intricate and complicated rules and regu-

lations adopted by the Federal Communications Commission

to govern the cable television industry," and went on to

"caution the Federal Communications Commission, and

others who make determinations concerning communications

policy, not to rely upon any action of this Committee

as a basis for any significant changes in the delicate

balance of regulation in areas where the Congress has

not resolved the issue."
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Despite the clear and unambiguous message

from Congress that the FCC should not upset the "deli-

cate balance" established by the new Copyright Act,

the FCC set out to "deregulate" the cable industry,

and proposedto delete its syndicated exclusivity rule

almost before the ink on the new Copyright Act was dry.

This action prompted another stern warning from the

Copyright Office which filed comments with the FCC on

September 17, 1979, stating: "When this provision

[the cable compulsory license] was enacted, it was not

anticipated that the Commission would totally eliminate

either the distant signal carriage or syndicated program

exclusivity rules .... Thus, we respectfully but strongly

suggest that the Commission exercise caution in determin-

ing the extent of any rule changes which may result from

these proceedings."

Whether or not the FCC ultimately eliminates

the syndicated exclusivity rule, this FCC experience

demonstrates that it was unwise to incorporate within

the Copyright Law regulations of an administrative agency

not directly responsible for the execution of copyright

policies. The delicate balance created by Congress in

the Copyright Act should not be dependent upon the shift-

ing policies of an agency charged with carrying out the

objectives of a wholly different statute.
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I submit to you that maintenance of the

balance struck by the Copyright Act can be assured

only by writing syndicated exclusivity provisions,

which are essential to that balance, into the Copy-

right Act itself.

It is a truism that when the Government

suspends the self-regulating dynamics of the market-

place and substitutes planning and compulsion, it

assumes some obligation to create a regulatory struc-

ture that is fair to those affected. An unrestricted

compulsory license granted to cable operators to pick

up and use broadcast programs would deprive program

owners of the right to determine the priority of pro-

gram exhibition between competing media in a market.

As I stated earlier, exclusivity is an inte-

gral and essential element in the marketing of tele-

vision programs to the nation's television stations.

Without exclusivity, the entire syndicated program

market will be jeopardized. Cable royalty payments

into the copyright fund will amount to about $15 mil-

lion in 1979. But that will certainly not be enough

to take up the revenue slack from the syndication mar-

ket which will produce more than $500 million in

revenues to copyright owners this year.
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Program production is at best a high risk in-

dustry. Only about one in four motion pictures is a

box office winner and television series have an even

higher risk - - about one in forty "pilots" makes it

to the domestic syndication market as a full series.

Keep in mind that the syndication market

is not dominated by "Hollywood Giants," but is the

route taken by hundreds of small independent produc-

tion companies who seek a share of the $500 million

syndication market in order to recoup their capital

investment in programming, and possibly make a profit

to reinvest in future programs.

The A. C. Nielsen Company reported that in

November 1978, there were 307 syndicated series each

being transmitted by five or more television stations.

These programs were being offered by 150 different syn-

dicators, or an average of two series per syndicator.

This "Report on Syndicated Programs" indicates that 98

of the 150 syndicators were distributing only one series.

Among the single programs syndicated by these 98 entities

are: Big Blue Marble, Wild Kingdom, Lawrence Welk,

The Gong Show, Nashville Music, Soul Train, Sanford and

Son, Hee Haw, Carol Burnett & Friends and Last of the

Wild.
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It is from the syndication market that funds

are created to make more programs. Program producers

generally invest their own or borrowed money to develop

their creative ideas hoping to license their program

to a network. But, unless a series runs a minimum of

three years on a network, and accumulates at least ninety

episodes, it will probably have little value in the do-

mestic syndication market. The fees paid by networks

rarely pay back the initial investments.

It is in the syndication market that creative

production talent is rewarded. For example, the com-

pensation of creative talent depends to a large extent

on payments under collective bargaining agreements for

each showing of the program subsequent to its original

telecast. To the extent that any such showing on a

television station which must purchase a free-market

license from the copyright owner is replaced by an im-

portation of the same program by cable, which must pay

only a token compulsory license fee, the talents of the

creative segment of the motion picture industry will go

unrewarded.

The Motion Picture Association strongly supports

legislation to bring about a free and competitive market-

place, but the political reality is that there is no

great prospect that this committee will deregulate cable

and require it to obtain the consent of program owners

or broadcasters to retransmit broadcasts. That being
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so, we have no choice but to urge that the syndicated

exclusivity rule be mandated into law to maintain some

balance, some equity in the marketplace.

My plea is simple. It is that this Committee

in its future consideration of the Copyright Act of 1976

should take note of the probable deletion of the syndi-

cated exclusivity rule by the FCC; recognize that the

provisions of Section 111 of that Act did not contemplate

the abolition of that rule; and determine that a syndi-

cated exclusivity provision be written into permanent

law as part of the Copyright Act. I urge this because

the syndicated exclusivity rule undergirds and main-

tains a vital market - - although not a completely free

and fair market - - for television program material.

THE STATUTORY FEE SCHEDULE

SHOULD BE ABOLISHED AND

THE TRIBUNAL'S AUTHORITY EXPANDED

It must be recognized that the present author-

ity of the Copyright Royalty Tribunal to review rates is

exceedingly limited.

Under the Copyright Act the Tribunal cannot

adjust the statutory rates for any signal now permitted

by the FCC's regulations. The existing rates for present-

ly allowable signals are frozen in stone for all time.
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In other words, the percentage fee rate now

in the Copyright Act for each distant signal carried

by a cable system today cannot be raised. If a cable

system carries no more distant signals than are present-

ly authorized under the FCC rules as of April 15, 1976,

then the Tribunal simply can't raise that percentage

fee - - from now until the end of time.

New cable systems will receive exactly the

same benefits from the low statutory rates that exist-

ing systems now enjoy. This means that if the present

14 million cable homes increase to 50 million - - even

if the Tribunal were to determine the rates are inequit-

able and excessively low - - the Tribunal cannot do one

thing about the rates so long as the cable systems never

carry more than the signal complement allowed today by

the FCC.

If the FCC decides to relax its distant signal

regulations, copyright royalty fees can be raised only if

the cable system decides to carry more distant signals than

were allowable under the April 15, 1976 rules. Any increase

in the ioyalty rate would be applicable to extra signals

carried, not to those signals currently allowed.

Cable systems can now import distant independent

signals, according to markets, as follows:

Markets 1-100 ------------- 2 distant signals

Markets below 100 -------- 1 distant signal

Outside of all markets---Unlimited distant signals
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The fact that the FCC does not now place sig-

nal carriage restrictions upon cable systems located

outside all television markets means that royalty rates

for those systems, which make up 40% of all cable sys-

tems operating today, can never be changed, no matter

how many distant signals they import. The rates for

these systems are frozen in perpetuity. Also, any

additional distant signals that the FCC has permitted

by way of individual waiver are excluded from the Tri-

bunal's rate review authority. This waiver exclusion

has proved to be an unintended loophole of major pro-

portions through which cable systems, having importuned

the FCC to substantially relax its waiver standards,

are now able to import additional distant signals with-

out triggering a royalty rate review as Congress clearly

intended.

What happens to cable royalty payments to

copyright owners if the FCC abolishes the syndicated

exclusivity rule?

If the FCC abolishes the syndicated exclusiv-

ity rule, cable systems will pay new rates only for pro-

gramming that would not have been allowed under the FCC

rules now in effect. Most cable systems are located out-

side the television markets where the exclusivity rules

apply, or are grandfathered, so their royalty rates

cannot be increased. For cable systems whose royalty
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rates may be increased, how does this Tribunal or any

other agency really decide what is a fair price for a

program? There are no real guidelines for that. If

the Tribunal does not then require the cable system

to pay the local TV station's going rate for that pro-

gram, the loser is the program owner.

I do not want to belabor this. I would point

out one other fact. Under the Copyright Act, the Tri-

bunal's authority to adjust the royalty rates to reflect

inflation and maintain the constant dollar level of

royalty payments protect only against a lowering of

the constant dollar rates now paid by cable systems.

So long as subscriber rates keep pace with inflation,

as is now the case, the practical effect of this author-

ity is nil.

Our plea is that program owners receive fair

and adequate compensation for the program material they

are compelled by law to make available to cable systems.

As long as television broadcast stations and their pro-

gram suppliers must live with the Copyright Act of 1976

and its compulsory license for cable, we believe that

the Copyright Act should be amended to eliminate the

royalty rate fixed by statute.

Let me explain. The program market can never

be free so long as compulsory program licenses for cable

are mandated by law. A compulsory license is an abomination
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to the free market concept. I am, however, not so naive

as to assume that we can wish the compulsory license

away. But we can live with it only if the artificial,

unrelated-to-fact, arbitrary, statutory royalty rate

schedule in the Copyright Act is abolished. It had

no economic basis in fact, but was a compromise reached

under political duress. It amounts to a subsidy for

cable that the government has imposed on program suppliers.

Cable has now reached the point that it does

not require a subsidy. Lest you think that cable is

mainly a struggling small business, consider these facts

revealed in the 1979 Cable Television Industry Financial

Survey (prepared by Warburg Paribas Becker):

1. The compound average growth rate of cable

systems, with respect to the number of subscribers, is

nearly 20% per annum for the past 27 years.

2. The ten largest CATV companies now own and

operate systems which, in the aggregate, have over 5.7

million subscribers, or about 44% of the total. The

twenty largest operators account for over 50% of the in-

dustry's current total subscriber base.

3. The historical sales value of CATV systems

based on the strength of basic cable services was $300

per subscriber. CATV systems are now selling for $325 to

$500 per subscriber.
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4. Based on financial data for 13 publicly-

held CATV companies, WPB reports that the companies as

a whole have continued to strengthen their overall finan-

cial position through steady growth. Increased revenues

(26% on average), greater bottom line profitability (70%

on average) and improved cash flow (24% on average) have

been used to increase their base equity (17% on average).

Does Time Inc., which owns huge cable interests,

need a subsidy? Are Teleprompter, Cox Cable, the Los

Angeles Times-Mirror, or a dozen other multi-million

dollar cable corporations in need of a subsidy? Indeed,

one would be hard put to name a cable company in the

United States that is not flourishing with the highest

cash flow of any commercial enterprise in the country.

Financial houses now seek them out, asking for the op-

portunity to lend them money. Wall Street experts de-

scribe cable as the safest and most profitable invest-

ment today. The New York Times recently reported that

the U.S. cable industry is attracting large Canadian

investors who are anxious to cash in on fat cable prof-

its.

I see no reason why the program production

industry should be compelled to subsidize a dynamic,

growing, and profitable cable industry.
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Absent artificially imposed price restraints,

but subject to a compulsory license to assure program

availability, cable program buyers and sellers could

bargain for the price of product. In the initial stages,

of course, there would be differences of opinion and

very likely there would be need for arbitration. An

impartial arbitrator could be named in the statutory

revision to settle such disputes. Perhaps the Copy-

right Royalty Tribunal could perform that function as

it now does under Section 118 of the Copyright Act.

But, in a year or two, in my judgment, market forces

would prevail just as they do now with ASCAP and BMI,

both of whom negotiate industry-wide prices for their

program material.

This leads me to my third proposal. It would

also be useful for this Committee to examine those pro-

visions of the Copyright law under which the Copyright

Royalty Tribunal must perform its duties. To what ex-

tent the Tribunal should be given specific authority

to supervise registration and royalty payments by copy-

right users deserves your thorough consideration. It

is a fact that there is widespread non-registration,

underpayment and nonpayment of royalties by cable sys-

tems. Through no fault of the Tribunal itself, copyright

payment and distribution of the royalty fund is a snare

and a delusion. To this very date, no copyright owner

has received one penny.
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SUPERSTATION RETRANSMISSION MUST

BE SUBJECT TO COPYRIGHT LIABILITY

Finally, I want to address a problem that

is truly a development of the technological advances

to which I referred in the beginning of my statement.

It is certainly something that I did not foresee only

a few years ago when we were discussing and considering

the shape of what became the Copyright Act of 1976. I

refer to the advent of superstations and the delivery

of their broadcasts by satellite to cable systems through-

out the country. That delivery is carried out by a so-

called "common carrier" that picks up the superstation's

signal and flings it to the satellite from whence it is

beamed to cable systems.

Satellite carriers contend that they have no

copyright liability under the Copyright Act and are free

to pick up any television station's signal, whether the

station is willing or unwilling. Mr. Ted Turner's Atlanta

station, WTBS, is an example, perhaps the only one in the

United States now, of a "willing" superstation. Mr.

Turner licenses programs for distribution solely in the

Atlanta market. Another instrumentality, Southern Satel-

lite Systems (founded by Mr. Turner and turned over to

an associate) is the carrier that transmits WTBS programs

to the satellite. It is somewhat ironic to note that
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the cable systems pay Southern Satellite Systems i0 per

subscriber per month for its satellite program service,

a sum far in excess of what those same cable systems pay

copyright owners for all the programs they use under

their compulsory license.

Most superstations, of course, are unwilling

victims. They include WGN in Chicago, WOR in New York,

and KTTV in Los Angeles. Each is opposed to satellite

pickup of its signal. The Los Angeles station has filed

a formal opposition with the FCC. Each fears what will

happen to its business when it can no longer control its

own programming. There is something terribly wrong when

a so-called common carrier is allowed to appropriate the

programming paid for by a television station, make huge

profits by selling that programming to cable systems

throughout the country, and be excused from any obliga-

tion to obtain permission from either the station or the

program owner and to share with them a portion of its

profits.

The superstation-satellite situation, Mr. Chairman,

can be met only by placing explicit copyright restrictions

on the satellite carrier. The Copyright Act should make it

clear that the satellite carrier is required to obtain per-

mission rights and liable for copyright infringement. Other

approaches might be equally effective. The program cannot

be left unattended. I leave in this committee's capable

hands the methodology.
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CONCLUSION

We seek no special favors of this Committee.

We strongly oppose the cable compulsory license

but we are prepared to accept it and live with it as

best we can. We ask only that our rights to license

our programs on an exclusive basis be maintained, as

originally contemplated in the 1976 Act, and that we

receive fair compensation for cable's use of our programs.

The syndicated television market is the crucial

arena for program suppliers to recoup their financial

investments. If that is lost, independent program pro-

ducers and distributors at some point will have to with-

draw from the market because the risks will become too

large for the diminishing prospects of reward.

Remember, cable has grown healthily over the

last seven years while operating under the FCC's syn-

dicated exclusivity rule.

Program suppliers cannot look to the Copy-

right Royalty Tribunal for meaningful relief under the

Tribunal's limited authority.

Mandating syndicated exclusivity in the Copy-

right Act is the very least that ought to be done to

maintain the delicate balance in the television market-

place.

We also urge the Committee to undertake a

general review of cable retransmissions of broadcast

programs, particularly by satellite, to permit program

suppliers to receive fair compensation for the programs

which cable now uses under a compulsory license.
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Appendix I

The nine major producers and distributors of

theatrical and television programs in the United States

comprise the membership of the Motion Picture Association

of America, Inc. These companies are:

Avco Embassy Pictures Corp.

Columbia Pictures Industries, Inc.

Walt Disney Productions

Metro-Goldwyn-Mayer Inc.

Paramount Pictures Corporation

Twentieth Century-Fox Film Corporation

United Artists Corporation

Universal Pictures,
a division of Universal City
Studios, Inc.

Warner Bros. Inc.
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Appendix II

MEMBERS OF THE

ASSOCIATION OF MOTION PICTURE &

TELEVISION PRODUCERS, INC.

AARON SPELLING PRODUCTIONS, INC.
A & S PRODUCTIONS, INC.
(THE) ALPHA CORPORATION
AMERICAN INTERNATIONAL PRODUCTIONS

(A CALIFORNIA CORPORATION)
ANDRAS ENTERPRISES, INC.
ARTANIS PRODUCTIONS, INC.
ASPEN PRODUCTIONS
AUBREY SCHENCK ENTERPRISES, INC.
BING CROSBY PRODUCTIONS, INC.
BRISTOL PRODUCTIONS, INC.
(THE) BURBANK STUDIOS
CHARLES FRIES PRODUCTIONS
CHARLESTON ENTERPRISES, CORP.
CHRISLAW PRODUCTIONS, INC.
CINE FILMS, INC.
CINE GUARANTORS, INC.
CINEMA PAYMENTS INCORPORATED OF

CALIFORNIA
CINEMA VIDEO COMMUNICATIONS, INC.
COLUMBIA PICTURES INDUSTRIES, INC.
C-O-P PRODUCTIONS, INC.
DAISY PRODUCTIONS, INC.
DANNY THOMAS PRODUCTIONS
DARR-DONN, INC.
DUBIE-DO PRODUCTIONS, INC.
EDPROD PICTURES, INC.
EGS INTERNATIONAL
EMI FILMS, INC.
FILMWAYS MOTION PICTURES, INC.
FILMWAYS TV PRODUCTIONS, INC.
FINNEGAN ASSOCIATES
FOUR STAR INTERNATIONAL, INC.
FRANK ROSS PRODUCTIONS
GJL PRODUCTIONS, INC.
GEOFFREY PRODUCTIONS
GUS PRODUCTIONS, INC.
HANNA-BARBERA PRODUCTIONS, INC.
HAROLD HECHT COMPANY
HERBERT LEONARD ENTERPRISES, INC.
JACK CHERTOK TELEVISION, INC.
JACK ROLLINS AND CHARLES H. JOFFE
PRODUCTIONS

JOE R. HARTSFIELD PRODUCTIONS, INC.
LANCE ENTERPRISES
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LASSIE FILMS, INC.
LASSIE PRODUCTIONS, INC.
LASSIE TELEVISION, INC.
LEONARD FILMS, INC.
LEVY-GARDNER-LAVEN PRODUCTIONS, INC.
LOCATION PRODUCTIONS, INC.
LUCILLE BALL PRODUCTIONS, INC.
(THE) MALPASO COMPANY
MARBLE ARCH PRODUCTIONS, INC.
MAX E. YOUNGSTEIN ENTERPRISES, INC.
MC DERMOTT PRODUCTIONS
METEOR FILMS, INC.
(THE) MIRISCH CORPORATION OF
CALIFORNIA

MURAKAMI-WOLF PRODUCTIONS, INC.
NGC TELEVISION, INC.
NORLAN PRODUCTIONS, INC.
PAX ENTERPRISES, INC.
PAX FILMS, INC.
PROSERCO OF CALIFORNIA, LTD.
RAINBOW PRODUCTIONS
RASTAR ENTERPRISES, INC.
RASTAR PRODUCTIONS, INC.
RASTAR TELEVISION, INC.
RFB ENTERPRISES
ROBERT B. RADNITZ PRODUCTIONS, LTD.
RUBY SPEARS PRODUCTIONS, INC.
SAMUEL GOLDWYN JR. PRODUCTIONS, INC.
SHELDON LEONARD PRODUCTIONS
SPELLING-GOLDBERG PRODUCTIONS
STANLEY KRAMER PRODUCTIONS, LTD.
SUMMIT FILMS, INC.
SUNCREST CINEMA CORPORATION
T & L PRODUCTIONS, INC.
TORI PRODUCTIONS, INC.
TWENTIETH CENTURY-FOX FILM CORP.
UNITED ARTISTS CORPORATION
WARNER BROS., INC.
(THE) WOLPER ORGANIZATION, INC.
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Mr. KASTENMEIER. Thank you, Mr. Valenti, for a very eloquent
statement.

I think we might entertain a question or two of Mr. Valenti so
we do not lose the thread of his presentation, and then proceed
with the next witness.

For a moment there I thought you were giving an eloquent plea
for deregulation of copyright completely. But in view of the recom-
mendations you made at the end, that was not the case. Historical-
ly, though, at the outset, in the interest of assessing the rules
equitably, it is the case that those parties who are interested,
namely the television industry and the motion picture association
and others, were not unwilling victims. The Copyright Act was not
placed on them. Those of you who participated know that very
well. I say this does not suggest that the present situation is
acceptable or unacceptable to you, but it is to say that Congress did
not impose that act on unwilling parties, including programers.

Mr. VALENTI. May I respond to that, Mr. Chairman?
Mr. KASTENMEIER. Yes.
Mr. VALENTI. Mr. Chairman, I have been in politics most of my

adult life. I understand the realisms and abrasions; you win a few
and lose a few.

What I did in an agreement was to save my political life bcause
in my judgment, that copyright fee was going even lower. Remem-
ber we started out with Senator McClellan's bill which gave 5
percent of gross revenues as the copyright fee. We all know now, as
certified by Mr. Brennan, it was plucked out of the air, not based
on any data, but simply an arbitrary figure. We opposed the 5
percent, though it was much too low and we fought in every
corridor in this Congress, the cable industry. But I commend the
cable industry, they blew our heads off, they had far more political
clout than we did, and they beat the hell out of us. As an old
political pro, I always admire those who can handle themselves in
Congress. If I had not applied a political tourniquet to a congres-
sional artery, we might have gone down to 1 percent. It was a
political maneuver.

Mr. Chairman, I took George Ball's advice, cut my losses and got
the hell out, hoping at some future point, when maybe facts and
sanity had reappeared, we could reestablish this issue and make it
clear that what was put in this was patently wrong. I had to do
something in keeping that fee from going lower, and that is the
genesis of that agreement, sir.

Mr. KASTENMEIER. I would not want you to suggest that Congress
imposed something on people who were unwilling to accept it. In
fact, I give you credit for that agreement you made with the cable
industry. You brought it in, and almost precisely we enacted the
new law as you presented it to us. The people who seemed to be
most reluctant to accept it were certain networks, particularly
ABC. They seemed to be the ones with the greatest opposition. But
finally, not even ABC opposed the copyright bill in its final form.

Also, you might have added that whatever the merits, cable
television started from a no-liability standpoint as a result of a
couple of Supreme Court decisions. So you move them into a royal-
ty situation, and obviously some negotiations were indicated. That
is how we happened to arrive at what we presently have, whether

HeinOnline  -- 2 Digital Performance Right in Sound Recordings Act of 1995, Pub. L. No. 104-39, 109 Stat. 336 71 1995



or not people anticipated precisely what has transpired in the last
3 years in terms of the market.

I am going to reserve my questions and yield to the gentleman
from California, Mr. Danielson.

Mr. DANIELSON. Thank you, Mr. Chairman, and Mr. Valenti, as
usual you have presented your case extremely well, so extremely
well I am always reluctant to come to a decision after hearing your
persuasive arguments.

I am only going to touch on a couple of points. One you men-
tioned, as I recall it, the cost of programing for the TV stations
which buy the syndicated programs, the networks, is around $400
million.

Mr. VALENTI. The syndicated market, total sales are from $450
million to $500 million a year.

Mr. DANIELSON. That syndicated market I assume is what many
of us refer to as reruns.

Mr. VALENTI. Yes, sir, that is the usual generic term.
Mr. DANIELSON. I realize some programs are created for syndica-

tion. I was home over Thanksgiving in Los Angeles and I noticed
that channel 11 is running the "All in the Family" reruns. Frank-
ly, if you have forgotten them, they are just as good the second
time as they are the first. In fact, even if you have not forgotten
them, they are just as welcome as they were at first.

What you are saying as I see it is that the syndication market is
being truly jeopardized by the importation of distant signals
through cable. So although channel 11 may be showing "All in the
Family" and paying a fee for doing so, they really have no exclusiv-
ity in the Los Angeles market, because a superstation for a long-
line cable can bring the same program in from elsewhere.

Mr. VALENTI. That is not quite true. Right now, the syndicated
exclusivity rule is in force. What I said is by preliminary vote, the
FCC has expressed its intention to abolish that rule.

Mr. DANIELSON. You mentioned the McClellan bill had a 5-per-
cent royalty or compulsory license fee. If the current 1 percent
produced $14 million, even 5 would only produce $70 million.

Mr. VALENTI. That is why I was opposed to the 5 percent in the
beginning. If I was opposed to 5 percent of gross revenues, I am
surely opposed to 1 percent of gross revenues.

Mr. DANIELSON. But the 5 percent is nowhere near the $450
level.

Mr. VALENTI. That is true.
Mr. DANIELSON. I do not know the solution. I have not read your

statement. I just came back into town and just received it this
morning. I am going to make, respectfully, a suggestion. If you
have a suggested remedy, let us consider it.

Mr. VALENTI. Yes, sir, it is in that statement.
Mr. DANIELSON. That is why I was careful to say I had not read

it as yet. But it seems we have a real genuine problem, and the
only way to handle that is to work out a real general solution to
the problem. I will rely upon you and your colleagues and those
similarly situated as to what we can do about this. I do not think
you will find Congress unresponsive, if the issue was clearly de-
fined and some reasonable solutions are proposed.
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With that, I will say thank you very much and pass to my
chairman.

Mr. KASTENMEIER. The gentleman from North Carolina.
Mr. GUDGER. I want to express my regret that I was not here to

hear the distinguished witness introduced, but I feel I am well
acquainted with his qualifications to address this committee, Mr.
Chairman, and I am very appreciative of an opportunity to hear all
his testimony. I agree with him, that I arrived at a propitious time.

Mr. Valenti, I come from a mountainous area, as you know. In
that area, there are pockets in which virtually no television can be
received from conventional stations, literally, because of the line-of-
sight dilemma.

Do you propose, or do you contemplate there would be any area
or any number or any factor that would determine that some users
of cable TV would not have to pay retransmission consent royalties
or any particular contributions under a new scheme or any concept
that you might produce?

Mr. VALENTI. That is a very good question, Mr. Gudger. We
recognize there are many people in America where programs are
made unavailable to them because of geographical location. I can
speak for the program suppliers, I think, by saying the system
providing a service to 2,500 listeners or less, we would be glad to
make them immune from any changes.

Mr. GUDGER. Do you believe a system with 2,500 listeners or less
would be scarcely able to support a system?

Mr. VALENTI. No, there is recognition of legitimacy of a lot of
Americans who live in an area where they cannot receive TV
reception. No. 2, there are areas where we think the competition or
the eye and ear of the audience is real and there ought to be real
competition. That means in the urban cities, where these pockets
of reception do not exist, then the marketplace should be adjusted
and all competitors should seek the same audience.

Mr. GUDGER. The chairman has referred to two decisions of the
Supreme Court which in effect have held that cable TV except by
contract may not be subject to--

Mr. VALENTI. Copyright liability.
Mr. GUDGER. Copyright liability. I perceive that in a situation

where the cable TV function is that of a group erecting a tower to
bring in a signal which is otherwise unavailable to it. I certainly
see a different circumstance now in the presence of a satellite
facility, and I see a different form of communication where the
satellite is involved.

Do you see the satellite as creating a new type of problem from
the problem that was addressed by the Supreme Court on the
occasion of those two decisions?

Mr. VALENTI. Mr. Gudger, the satellite is only one of an ava-
lanche of technologies which will change the visual reception in
this bill. There has intruded in the marketplace the new magic of
technology which has absolutely astounded everyone, so the satel-
lite is indeed one difference. Indeed, when the Supreme Court was
discussing the Teleprompter case, they were looking at a 1909 law.
They said rightly that under that law, nobody had to pay copyright
liability. But the Supreme Court was very careful to point out you
were dealing with a piece of antique legislative furniture. You have
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to refurbish your house to meet the new demands of the 20th
century. They urged the Congress to deal with this issue, because
they can only deal with what the law is, not with what it ought to
be. So I am saying to you, change is endemic, and to lock in a large
portion of what will be the future of communications in this busi-
ness into an artificially low price is really to put a barrier against
the future insofar as TV programers are concerned.

Mr. GUDGER. Do you see the retransmission consent liability as
going to the network producer, or do you see it as going beyond the
producer and back to the program originator?

Mr. VALENTI. I think in any kind of copyright liability, the
linkage is between the one who owns the program and he who uses
it. The user and the owner, between them, there should be a
compact.

Mr. GUDGER. But the superstation retransmission, as you call it,
would the process go back through the network as it goes back to
the copyright holder?

Mr. VALENTI. We think it ought to be back to the copyright
owner.

Mr. GUDGER. Directly and without any accountability through
the channel through which it is emanating to the ultimate cable
station?

Mr. VALENTI. Whatever cost is to be paid for delivery of the
signal as to the use, contract ought to be made with the program
owner.

Mr. GUDGER. Do you see any sharing in this in the personnel
which produced the program, the actors?

Mr. VALENTI. Yes, sir. As a matter of fact, the whole so-called
residual concept is very much embedded in this. Whenever you
have a rerun of a program, all the people without whom the
program cannot be made, the performers, share in the income
received from that program.

Mr. GUDGER. Do you see this as applicable to the original run, as
well as the rerun?

Mr. VALENTI. Yes, whatever the contracts are, they should be
abided by, Mr. Gudger; that is all I am suggesting.

Mr. GUDGER. Do you see the Royalty Tribunal as continuing to
function in all these relationships?

Mr. VALENTI. We have made a suggestion in our paper, Mr.
Chairman, again bowing to political realities, actually. If you are
going to have a marketplace which by any definition is to be called
competitive, then you cannot have some outside authority setting
prices in American Enka, Aerospace, or Oscar Mayer. But right
now, the political realities tell me to repeal the rights would be a
difficult political achievement. We are making suggestions in our
paper that the tribunal might serve as an arbitrator, and we would
set values on our programs and work out the final pricing of the
program with the cable people.

For example, when you go into sell a program to Tulsa, or
anybody, the independent programer knows about how much that
program is worth. He knows how many TV homes are there, what
the rates are, and he knows, essentially, what that program is
worth in a particular area. There is some bargaining back and
forth, but not as much as you might think, because each has
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assessed beforehand what they think is the marketplace worth.
The tribunal can be the arbitrator on differences of opinions. That
is all I know, short of removal of the compulsory fee, appraisal of
what a program or a product is worth. The marketplace determines
that.

Under the copyright bill, you have lifted that out. You have
extracted that negotiation and made it fixed in stone. As a result,
it is now misshapen and distorted and bears no relationship to
what we call real marketplace value.

Mr. GUDGER. Thank you very much.
Mr. KASTENMEIER. Next we might hear from Mr. Wasilewski.

TESTIMONY OF VINCENT WASILEWSKI

Mr. WASILEWSKI. Thank you, Mr. Chairman.
Mr. Chairman, if you don't mind, I find when I try to summarize

a statement I usually take longer than when I go through it. It is
rather short. Just as a personal background, I have been associated
with this problem in one way or another since about 1950. I used to
be a lawyer with the National Association of Broadcasters and the
general counsel and have been involved in negotiations involving
the cable television relationship for those many years, and so
against that background I would just like to say that many of the
members of our association have a continuing interest in this com-
mittee's consideration of the copyright issues that have evolved out
of the Congress decision in 1976 to give the cable industry a com-
pulsory license for the commercial use of all broadcast programing.

During the deliberations in the House on the bill, our asssocia-
tion suggested to the committee that the only fair answer to the
copyright question was traditional copyright liability for all pro-
graming imported into a community on distant broadcast signals.
In fact, we strongly believe that there is little legal justification for
any denial of historical copyright liability in this situation. Our
suggestion was rejected once the major copyright owners and repre-
sentatives of cable systems "agreed" on a formula that was to be
the price for the compulsory license.

Now, in 1979, we believe it is even more apparent that the
solution agreed upon in 1976, by some of the parties involved, is
inadequate and is not an appropriate substitute for traditional
copyright liability. We do not believe that the Congress intended to
favor one industry in such a dramatic way but understandably
found the issue to be so difficult that the agreement between the
cable industry and the major copyright holders seemed at that time
a reasonable solution to the dilemma.

Not only is the 1976 copyright bill inadequate in our opinion, but
since that time the problem has been made even worse by several
significant events. First, the Federal Communications Commission
has eroded the signal carriage rules that this committee obviously
believed were the foundation of a compulsory license. Therefore,
cable's competitors are caught in this dilemma: Cable is entitled to
a compulsory license because of signal carriage restrictions and as
soon as they receive it-at a ridiculously low price-as Mr. Valenti
has pointed out-another arm of the Federal Government moves to
do away with the heart of the restrictions which were a major
reason for the compulsory license in the first place.
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Also, since 1976 we have seen the emergence of a new phenom-
enon, the so-called superstation. This, of course, is a broadcast
station which may find that its signal is being received off the air,
in many cases without its permission, and beamed to a satellite for
distribution throughout the country on cable systems as a distant
signal. This problem will become much more serious in the future
and it will mean increasing difficulties for what was once an effi-
cient and fair program distribution system-based on traditional
copyright liability.

Finally, the cable industry has moved even further from its
previous character of retransmission and distribution service to a
newly expanded role in video and audio service. So be it. But if we
are to continue competing with this fast growing industry-and we
believe it continues to be in the public's interest for broadcasters to
be able to compete-we believe the Congress must realize that the
1976 copyright bill not only did not solve a problem, but instead,
created serious new ones.

It will not be easy for this committee and this Congress to
overcome the well intentioned but mistaken approach of the 1976
Copyright Act.

To do so, you will have to cut through the competing claims of
all the economic interests involved.

You will have to believe that the decision to allow a program
distribution system to evolve in the marketplace will not condemn
cable systems to the scrap heap but will instead place them square-
ly in the marketplace where today they are quite able to compete
with other competitors.

The committee will have to assure itself that this is an appropri-
ate matter for your jurisdiction and that the answer is one that is
compelled by copyright law, not by economic interests and not to
be confused with regulatory issues.

We strongly believe that many of the broadcasters that we repre-
sent will be tremendously affected by how this situation is handled.
We are not telling you that everyone will be out of business if a
solution is not found, but we are telling you that broadcast service
in some areas, at some stations under the present law, will not be
able to continue as it does today. And, of course, the outlook for
expanded broadcast service would be quite clouded. It is hard to see
how UHF television could continue to grow under these circum-
stances.

The cable industry is no longer just a group of small entrepre-
neurs struggling to make ends meet, if it ever was. It is big busi-
ness. It is Teleprompter, it is Warner Communications, it is Time,
Inc. Its revenues are now over $1 billion a year.

We are not here to complain about broadcast profits nor do we
think cable has a reason to complain about cable profits. And like
cable, we would like to have less Federal regulation.

Mr. Chairman, we believe that our industry provides a great
amount of service to the public of this Nation.

We would acknowledge that cable, by bringing broadcast signals
and other programing to many areas of this Nation, likewise has
provided a needed and valuable service.

We believe that both services can expand and be even better in
the future, if we are allowed to compete on the same footing in the
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marketplace. But we still don't believe that there is any justifica-
tion for the Congress to step in and tell the parties involved how
much their products are worth.

Traditional copyright principles can be used to solve the cable
copyright problem. A compulsory license, for anything beyond local
programing, was wrong in the 1976 act and it is wrong today.

It ruins the principle of exclusivity on which program production
and distribution is based and it puts government into the business
of making those value judgments that we have traditionally left to
the parties themselves.

We know it will be difficult to change the concept of a compul-
sory license by new legislation. However, some change is needed.
And to keep the situation from being even more imbalanced and
inequitable than it is at present, we suggest the following for the
immediate future.

First, the committee should indicate to the FTC its concern over
the problems that are magnified by the compulsory license and
suggest to the commission that there be no further changes in the
regulatory balance between cable and broadcasting until this sub-
ject can be completely explored by the Congress. We ask this
because we believe that this committee had an expectation in 1976
that the distant signal and exclusivity rules would be ended but
instead based the concept of a compulsory license on the premise of
continued regulation in these areas. That continued regulation is
extremely doubtful at this point and it is very likely that the FCC
may well end it altogether in early 1980.

Second, we believe the Congress should take a strong look at the
continued advisability of a compulsory license for all broadcast
programing. We do not believe it is an appropriate way to deal
with these copyright issues and instead continue to believe that
traditional principles of copyright should apply and can be used to
arrive at negotiated agreements between the parties, through the
use of licensing agents or some other contractual device. Of course,
we would not oppose the use of a compulsory license for local
signals and in fact, believe that all cable systems should continue
to be required to carry local broadcast signals.

Third, if the committee believes that it cannot discard the com-
pulsory license concept, it must reexamine the payment for that
license and provide some mechanism for adjusting the license fee
so that it will still be possible to arrange an orderly national
program distribution process. The fees paid under the present act
are little more than, a token, in no way relating to true copyright
payments.

Finally, if the compulsory license is retained and additional dis-
tant signals are allowed to be imported by cable systems in the
future, then we believe each such signal should be licensed under
traditional copyright liability.

Mr. Chairman, I know the complexities of this situation and
these issues, and I can only assure you that we will continue to
work with the committee toward a solution to what we believe is a
serious and growing problem. Thank you.

Mr. KASTENMEIER. Thank you, Mr. Wasilewski. Unless there is
objection, I think we will proceed to our next witness, so we can
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conclude the panel's work, and then Members can reserve ques-
tions for all. Mr. Herman Land.

TESTIMONY OF HERMAN LAND
Mr. LAND. Thank you. I have submitted a statement for the

record, and I would like to just summarize it here, if I may.
Listening to Jack Valenti talk about the history of this proceed-

ing, I cannot help thinking that it is really a great pleasure for me
to be here, because for the first time the most concerned party or
one of the most concerned parties in the broadcast system will be
heard. We had nothing to do with that arrangement in any way.
As a matter of fact, we were born as an organization only very
recently, in 1972, and didn't arrive at a clearly determined or
defined cable position until about 1975-76.

Mr. KASTENMEIER. Mr. Land, in that regard, and for the benefit
of the panel, so they can visualize who you represent, for example,
in this area channel 5 and channel 20 are independents. Do you
happen to represent them?

Mr. LAND. Yes, they are both members of my organization.
Mr. KASTENMEIER. You mentioned there are 52 that you repre-

sent.
Mr. LAND. Yes.
Mr. KASTENMEIER. 52 VHF and UHF commercial television sta-

tions. Out of how many in the United States?
Mr. LAND. Using FCC definitions, there are approximately 100

stations that could be considered independent stations. The last
figures I saw in the spring showed approximately 76, as I recall,
which we would regard as true independent stations. The others
would have to be classified as foreign language and specialty, such
as religious stations, but the defintion sometimes gets a little fuzzy,
but that is about the universe. By the way, we represent about 39
markets in this country, from the very largest to the very smallest.

Why did we come into existence? I think that is important for
this discussion. Because as you know, historically the broadcast
system has been dominated by five networks. They are divided into
three network corporate families, and as these nonaffiliated sta-
tions, as we call them, were growing there was no way for them to
be heard within the system very strongly, because it was dominat-
ed by what we call network affiliates, and in the halls of Congress
you did not hear much from them, and at the FCC you did not hear
much from them.

In the business world where we have to go scratch out a living,
we had a lot of difficulties too, since there existed a set of biases or
prejudices against the use of stations for advertising purposes that
were not affiliated with the great networks, so we are really a two-
headed organization. On the one hand we try to voice our opinions
in this capital, and on the other hand we spend most of our money
and energies pursuing business through offices in New York, Chi-
cago and Los Angeles.

At the very beginning of the 1972 rules, which shortly preceded
us, many of the savings that I represent welcomed those rules.
They felt that cable was going to be of great help, particularly in
the UHF situations, simply by extending the reach to other mar-
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kets and so on, but a couple of years later that euphoria kind of
ended when certain things became clear.

In the first place, it proved to be very difficult if not impossible
in most cases to earn revenue by selling the circulation out of your
home market, a very important consideration. Our stations still try
to sell them, naturally, but with very little reward.

Second, it began to be realized that for every station, every time
you went out of your own market another station might be brought
in and compete with you in your home market and take away
audience, and it is that home market which counts finally. In other
words, a very small diminution of audience in what we call the
area of dominant influence, which is a rating term to define spot
markets, could mean a significant loss in revenues, so those consid-
erations were very important. We finally defined what an inde-
pendent station's role was. It wasn't too easy. We said we are
primarily a local institution functioning in a local market. Ex-
tended reach is secondary, and I would like you to remember that
as we go on with this.

A very important consideration here is that the independent
station is in the forefront of all the changes Mr. Valenti was
talking about. Within .the broadcast system we are the ones who
have pioneered the use of a satellite, for example, satellite earth
stations through cooperative news organizations and the like and
interchange of programming and supports. We represent the prin-
cipal diversity within the broadcast system, and there is a differ-
ence between our kind of diversity and diversity brought by cable,
because cable gives you partial coverage of a community while this
gives you total coverage of the same community.

Let's define independent station as we talk about it. We are
talking about stations that do not affiliate themselves with ABC,
CBS, or NBC. They stand alone. They have to make their way in
the face of heavy network domination of the broadcast system.

Today although there aren't very many of these stations we are
significant in the number of people we reach, almost 60 percent of
the television households in the country. There is a drive on
toward full national circulation. There are hundreds of applications
in at the FCC, and we hope within the next few years to extend
that reach considerably to the point where we get true full nation-
al coverage, and that can provide the possibility of a fourth net-
work and a flourishing fourth market which I think is terribly
important in this country, but we see two developments looming on
the horizon, which have already been referred to, which may make
that very difficult to achieve.

To begin with, at the FCC we see a determined move, as has
been already pointed out, to remove the cable television syndicated
program as to specific rules and restrictions on the importation of
distant signals. Barbara Ringer I think stated in her testimony
which I saw 10 days ago this is an event that Congress did not
really foresee in adopting the Copyright Revision Act of 1976. As I
understand it, the history of that act makes it clear that the
Congress did not intend to have the cable provisions of the act
replace the commission rules. Indeed, it adopted the legislation
with the clear knowledge of the existence of those rules, and rather
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