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ANTICOUNTERFEITING CONSUMER
PROTECTION ACT OF 1995

THURSDAY, DECEMBER 7, 1995

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COURTS AND

INTELLECTUAL PROPERTY,
COMMITTEE ON THE JUDICIARY,

Washington, DC.
The subcommittee met, pursuant to notice, at 10:05 a.m., in room

B-352, Rayburn House Office Building, Hon. Carlos J. Moorhead
(chairman of the subcommittee) presiding.

Present: Representatives Carlos J. Moorhead, F. James Sensen-
brenner, Jr., Bob Goodlatte, and John Conyers, Jr.

Also present: Thomas E. Mooney, chief counsel; Joseph V. Wolfe,
counsel; Jon Dudas, assistant counsel; Veronica Eligan, secretary;
Betty Wheeler, minority counsel; and Stephanie Peters, minority
counsel.

OPENING STATEMENT OF CHAIRMAN MOORHEAD
Mr. MOORHEAD. The Subcommittee on Courts and Intellectual

Property will come to order.
Today, the subcommittee is conducting a hearing on H.R. 2511,

the Anticounterfeiting Consumer Protection Act of 1995. I would
like to commend my friend and colleague from Virginia, Mr.
Goodlatte, for his leadership in introducing this bill, which is co-
sponsored by Chairman Hyde, Ranking Minority Member Conyers,
myself, and several members of the subcommittee. A companion
bill in the Senate, S. 1136, was unanimously approved by the Sen-
ate Judiciary Committee on October 26.

Current law recognizes that a problem of criminal trademark
and copyright counterfeiting exists but does not do enough to deter
and prosecute counterfeiters. Criminal counterfeiting has risen to
a new level. In 1982, the cost of U.S. piracy to U.S. industries was
approximately $5.5 billion. Today, American businesses lose 35
times that amount, more than $200 billion a year.

The combination of high profits and low risk of prosecution has
made trademark and copyright counterfeiting a favorite activity of
organized crime syndicates. Law enforcement agents from the U.S.
Customs Service have said combating criminal activity connected to
counterfeiting is starting to look like attacking the drug trafficking
problem.

These same agents recently coordinated raids in New York and
Los Angeles that netted $27 million in counterfeit merchandise and
supported indictments of 43 members of a Korean crime syndicate.

(1)
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We are happy to have Mr. Steve Walton here today to answer our
questions about this and similar experiences of the Customs Serv-
ice.

The price of counterfeiting goes well beyond lost revenues and
damaged business reputations; it can cost lives. Several fatal auto-
mobile, airplane, and helicopter crashes have been associated with
faulty counterfeit machine parts. Name-brand prescription and
over-the-counter drugs have also been counterfeited. Millions of
bogus pills containing inferior, or even harmful, ingredients have
been distributed to unsuspecting consumers who intended to pur-
chase medicine.

Searle discovered the distribution of more than 1 million bogus
birth control pills after several women complained of unusual
bleeding. Tylenol, Advil, Tagamet, Ceclor, and Zantac are all other
famous name-brand pharmaceuticals that have been counterfeited.
We will hear today from Ms. Angela Small on how toymakers are
concerned that cheap knockoffs present choking hazards and may
contain toxic paints or dyes.

H.R. 2511 proposes key amendments to both criminal and civil
laws in response to the growing threat to criminal counterfeiting.
It improves the ability of law enforcement officers to detect and ar-
rest counterfeiters. It also allows for meaningful prosecution of all
levels of a criminal organization involved in the counterfeiting.

H.R. 2511 provides for civil fines against importers of seized
counterfeit goods, and it allows trademark owners the option of
statutory damages in civil cases. The bill also allows trademark
owners to review appropriate shipping information to determine
whether the cargo contains counterfeited goods.

Finally, this bill ensures that seized counterfeit goods are de-
stroyed rather than returned to the importer for reshipment to an-
other port of entry.

Once again, I support H.R. 2511, the Anticounterfeiting
Consumer Protection Act of 1995, and I thank the gentleman from
Virginia for introducing it.

[The bill, H.R. 2511, follows:]
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104TH CONGRESS
1ST SESSION H.R. 2511

To control and prevent commercial counterfeiting, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

OCTOBER 19, 1995

Mr. GOODLATTE (for himself, Mr. HYDE, Mr. CoNYERS, Mr. MOORHEAD, Mr.
MCCOLLUM, Mr. FRANK of Massachusetts, Mr. GEKAS, Mr. SMITH of
Texas, Mr. COBLE, Mr. C&,.NAIY of Florida, Mr. BONO, Mr. HEIN-EMlAN,
Mr. FLANAGAN, and Mr. DA-vIS) introduced the folloing bill; which was
referred to the Committee on the Judiciary

A BILL
To control and prevent commercial counterfeiting, and for

other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the "Anticounterfeiting

5 Consumer Protection Act of 1995".

6 SEC. 2. COUNTERFEITING AS RACKETEERING.

7 Section 1961(1)(B) of title 18, United States Code,

8 is amended by inserting ", section 2318 (relating to traf-

9 ficking in counterfeit labels for phonorecords, computer
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programs or computer program documentation or packag-

ing and copies of motion pictures or other audiovisual

works), section 2319 (relating to criminal infringement of

a copyright), section 2320 (relating to trafficking in goods

or services bearing counterfeit marks)" after "sections

2314 and 2315 (relating to interstate transportation of

stolen property),".

SEC. S. APPLICATION TO COMPUTER PROGRAMS, COM-

PUTER PROGRAM DOCUMENTATION, OR

PACKAGING.

Section 2318 of title 18, United States Code, is

amended-

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

. HR 2511 IH

(1) in subsection (a), by inserting "a computer

program or computer program documentation or

packaging or" after "copy of";

(2) in subsection (b)(3), by inserting "'com-

puter program,'" after "'motion picture,' "; and

(3) in subsection (c)(3), by inserting "a copy of

a computer program or computer program docu-

mentation or packaging," after "enclose,".

SEC. 4. TRAFFICKING IN COUNTERFEIT GOODS OR SERV-

ICES.

Section 2320 of title 18, Unitcd States Code, is

amended by adding at the end the following:
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1 "(e) Beginning with the first year after the date of

2 the enactment of this subsection, the Attorney General

3 shall include in the report of the Attorney General to Con-

4 gress on the business of the Department of Justice pre-

5 pared pursuant to section 522 of title 28, on a district

6 by district basis, for all actions involving trafficking in

7 counterfeit labels for phonorecords, copies of computer

8 programs or computer program documentation or packag-

9 ing, copies of motion pictures or other audiovisual works

10 (as defined in section 2318 of title 18), criminal infringe-

11 ment of copyrights (as defined in section 2319 of title 18),

12 or trafficking in goods or services bearing counterfeit

13 marks (as defined in section 2320 of title 18), an account-

14 ing of-

15 "(1) the number of open investigations;

16 "(2) the number of cases referred by the United

17 States Customs Service;

18 "(3) the number of cases referred by other

19 agencies or sources; and

20 "(4) the number and outcome, including settle-

21 ments, sentences, recoveries, and penalties, of all

22 prosecutions brought under sections 2318, 2319,

23 and 2320 to title 18.".

.HR 2511 IH
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1 SEC. 5. SEIZURE OF COUNTERFEIT GOODS.

2 Section 34(d)(9) of the Act of July 5, 1946 (com-

3 monly known as the Lanham Act) (15 U.S.C. 1116(d)(9))

4 is amended by striking the first sentence and inserting the

5 following: "A court may order the seizure of an aircraft,

6 vehicle, or vessel used in connection with a violation of

7 this Act. The court shall order that service of a copy of

8 the order under this subsection shall be made by a Federal

9 law enforcement officer (such as a United States marshal

10 or an officer or agent of the United States Customs Serv-

11 ice, Secret Service, Federal Bureau of Investigation, or the

12 United States Postal Service) or may be made by a State

13 or local law enforcement officer, who, upon making serv-

14 ice, shall carry out the seizure under the order.".

15 SEC. 6. DISPOSITION OF MERCHANDISE BEARING COUN.

16 TERFEIT AMERICAN TRADEMARK AND CIrVI

17 PENALTIES.

18 Title VI of the Act of July 5, 1946 (commonly known

19 as the Lanham Act) (15 U.S.C. 1114 and following) is

20 amended by inserting after section 34 the following:

21 "SEC. 34A. (a) Any merchandise bearing a counter-

22 feit mark (as defined in section 45) imported into the

23 United States in violation of section 42 shall be seized by

24 the appropriate Federal official and, in the absence of the

25 written consent of the trademark owner, forfeited. Upon

26 seizure of such merchandise, the appropriate official shall

.HR 2511 1H
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1 notify the owner of the trademark, and shall, after forfeit-

2 ure, destroy the merchandise. Alternatively, if the mer-

3 chandise is not unsafe or a hazard to health, and the offi-

4 cial has the consent of the trademark owner, the appro-

5 priate official may obliterate the trademark where feasible

6 and dispose of the goods seized-

7 "(1) by delivery to such Federal, State, and

8 local government agencies as in the opinion of the

9 appropriate official have a need for such merchan-

10 dise;

11 "(2) by gift to such eleemosynary institutions

12 as in the opinion of the appropriate official have a

13 need for such merchandise; or

14 "(3) more than 1 year after the date of forfeit-

15 ure, by sale by appropriate officials at public auc-

16 tion, except that before making any such sale the of-

17 ficial shall determine that no Federal, State, or local

18 government agencv or eleemosynary institution has

19 established a need for such merchandise under para-

20 graph (1) or (2).

21 "(b)(1) Any person who directs, assists financially or

22 otherwise, or is in any way concerned in the importation

23 of merchandise for sale or public distribution that is seized

24 under subsection (a) shall be subject to a civil fine.

.HR 2511 IH
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8

1 "(2) For the first such seizure, the fine shall be equal

2 to the value that the merchandise would have had if it

3 were genuine, according to the manufacturer's suggested

4 retail price, as determined under regulations prescribed by

5 the Secretary of the Treasury.

6 "(3) For the second seizure and thereafter, the fine

7 shall be equal to twice the value that the merchandise

8 would have had if it were genuine, according to the manu-

9 facturer's suggested retail price, as determined under reg-

10 ulations prescribed by the Secretary of the Treasury.

11 "(4) The imposition of a fine under this subsection

12 shall be within the discretion of the court, and shall be

13 in addition to any other civil or criminal penalty or other

14 remedy authorized by law.".

15 SEC. 7. RECOVERY FOR VIOLATION OF RIGHTS.

16 Section 35 of the Act of July 5, 1946 (commonly

17 known as the Lanham Act) ( 15 U.S.C. 1117), is amended

18 by adding at the end the folloing:

19 "(c) In a case involving the use of a counterfeit mark

20 (as defined in section 34(d)) in connection with the sale,

21 offering for sale, or distribution of goods or services, the

22 plaintiff may elect, at any time before final judgment is

23 rendered by the trial court, to recover, instead of actual

24 damages and profits under subsection (a), an award of

25 statutory damages for any such use in the amount of-

.HR 2511 IH
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1 "(1) not less than $500 or more than $100,000

2 per counterfeit mark per type of goods or services

3 sold, offered for sale, or distributed, as the court

4 considers just; or

5 "(2) if the court finds that the use of the coun-

6 terfeit mark was willful, not more than $1,000,000

7 per counterfeit mark per type of goods or services

8 sold, offered for sale, or distributed, as the court

9 considers just.".

10 SEC. 8. DISPOSITION OF EXCLUDED ARTICLES.

11 Section 603(c) of title 17, United States Code, is

12 amended in the second sentence by striking "as the case

13 may be;" and all that follows through the end and insert-

14 ing "as the case may be.".

15 SEC. 9. RECORDKEEPING REQUIREMENTS.

16 Section 42 of the Act of July 5, 1946 (commonly

17 known as the Lanham Act) ( 15 U.S.C. 1124) is

18 amended-

19 (1) by inserting "(a)" after "SEC. 42."; and

20 (2) by adding at the end the folloing:

21 "(b)(1) The owner, registrant, or authorized user of

22 a trademark registered under this Act, and any authorized

23 agent or representative thereof, shall be entitled to obtain

24 from the appropriate Federal officers in a timely manner

.ER 2511 1H
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I the following information when contained in a vessel or

2 aircraft manifest:

3 "(A) The name and address of each importer or

4 consignee and the name and address of the shipper

5 to such importer or consignee, unless the importer

6 or consignee has made a biennial certification, in ac-

7 cordance with procedures adopted by the Secretary

8 of the Treasury, claiming confidential treatment of

9 such information.

10 "(B) The general character of the cargo.

11 "(C) The number of packages and gross weight.

12 "(D) The name of the vessel or aircraft.

13 "(E) The port of loading.

14 "(F) The port of discharge.

15 "(G) The country of origin of the shipment.

16 "(2) The documentation relating to the entry into the

17 United States of imported merchandise shall contain such

18 information as may be necessary to determine whether the

19 merchandise bears an infringing trademark in violation of

20 subsection (a) or any other applicable law, including a

21 trademark appearing on goods or packaging.".

0

.HR 2511 IH
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Mr. MOORHEAD. The gentleman from Virginia.
Mr. G ODLATTE. Thank you, Mr. Chairman.
I want to thank you for holding this hearing on the

Anticounterfeiting Consumer Protection Act of 1995, which I intro-
duced in the House of Representatives on October 19. I greatly ap-
preciate your strong support of this important legislation which
will strengthen the ability of law enforcement to combat the rapidly
growing problem of counterfeited goods and services.

Now, I want to say that the- reason I have all these consumer
products over here isn't because we are getting close to Christmas
but to give some examples of this. But I think this is also a timely
time of the year to be talking about this because consumers should
be wary of what they buy, not only because they are getting coun-
terfeit products that cost the U.S. jobs but they are also getting un-
safe products, inadequate products, and I will get to some of those
in a moment.

Companion legislation, S. 1186, was introduced by Senator Hatch
and was recently reported out of the Senate Judiciary Committee
by unanimous consent and awaits consideration by the full Senate.
I am hopeful that H.R. 2511 will move as easily through the legis-
lative process in the House. Your scheduling this hearing certainly
speeds us well on our way.

No one should be fooled in believing that counterfeiting is just
a penny ante, victimless crime involving $5 fake Rolex watches and
Ray Ban sunglasses, not that they wouldn't be concerned about this
problem. We will hear today from today's witnesses that it has a
huge price tag attached with over $200 billion in lost revenue each
year. We are talking about highly sophisticated criminal activity
involving billions of dollars, high-tech equipment, organized crime,
gangs, and terrorists.

Sadly, we are also talking about an activity that potentially
threatens the health and safety of every one of us. Many of you
probably saw this ad back in August voluntarily run nationwide by
a manufacturer of a popular antidandruff shampoo, Head and
Shoulders, warning consumers that counterfeits of their product
contain bacteria that could cause infection in users with weak im-
mune systems.

Here is the real thing. Here is the counterfeit. And quite frankly,
there is very little way for the consumer to tell the difference.

We have got to find tougher laws to get these off the market. The
only way you can tell these two containers apart is with the recy-
cling markings on the bottom of the bottle. The labels are nearly
identical.

Substandard counterfeit parts in automobiles and airplanes en-
danger travelers. This includes defective brakes. We have with us
two examples of brake shoes, one made properly by the legitimate
manufacturer out of metal, the other made out of a composite type
compressed wood that is clearly insufficient and defective and has
caused automobile accidents.

Counterfeit versions of medications in medical equipment threat-
en the sick. These criminals stop at absolutely nothing. Not even
our babies and children are safe from counterfeits.
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A counterfeit version of a popular infant's formula was discov-
ered on store shelves in 16 States. This fraudulent formula had the
potential to kill children who may be allergic to it.

Ms. Angela Small is here to tell us about the problems that her
company, which manufactures the Mighty Morphin Power Rangers,
has had with counterfeits that threaten the safety of young chil-
dren. While rare, counterfeit toys are a problem to which every
parent must be attuned.

The job of parents playing Santa Claus each holiday season be-
comes increasingly more complicated. The economic impact of coun-
terfeiting is substantial. The reputation of legitimate companies
can be ruined because of a lack of consumer confidence resulting
when lower quality counterfeit goods are on the market.

The U.S. Customs Service estimates that 750,000 jobs were lost
due to foreign counterfeiting of U.S. products. In 1994, the U.S.
software industry lost more than $2.8 billion in piracy in North
America alone. Once sold primarily in the black market, counterfeit
software can now be found in retail stores fooling unwary cus-
tomers and stripping the producers and sellers of legitimate sales.

Just look at the wide variety of counterfeit software I have here.
Here is a genuine Microsoft Windows Program, including the
hologram seal on the back. Here is a counterfeit Microsoft Windows
Program with the hologram seal on the back. In fact, the hologram
has the Windows logo in the hologram. These were on shelves
shortly after the first legitimate sale and look how good the coun-
terfeits have become. It is virtually impossible to tell the difference
between the fake and the real thing, down to the hologram and cer-
tificate of authenticity.

One software disk was picked up by a software executive on the
street in China for about $6. This right here, has dozens of valu-
able software programs on it valued between $10,000 and
$20,000--complete programs, not just portions of them. This would
be an incredible loss of business to a number of different software
producers. Although this counterfeit was produce in Asia, similar
fakes are available throughout the United States.

Organized crime is cashing in on counterfeiting because the
chances of going to jail are slim. There are low risks and high prof-
its. These enormous profits can then be used to fund other criminal
activities such as extortion and drug smuggling. Most counterfeit-
ing is tied to other crimes.

Let's look at this fake designer bag discovered during a raid by
the New Jersey State Police. Roughly 100 such handbags, cut open
between the outer material and inner lining, were discovered in a
shipment of more than 8,000 counterfeit bags worth over $400,000.
Drug sniffing dogs identified heroin residue that had leaked from
packets that had been inserted and sealed into the phony bags. It
appears that the bags imported from Korea had been loaded with
narcotics in Asia and smuggled into this country disguised as coun-
terfeit handbags.

Due to weak laws and inconsistent enforcement of existing laws,
counterfeiting provides a unique, relatively risk-free avenue for
them to pursue other activities such as drug trafficking. My legisla-
tion will make counterfeiting a more serious offense by increasing
criminal penalty and jail time for trafficking in counterfeit goods.
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It calls for greater involvement by all Federal law enforcement
agencies, including the FBI, U.S. Marshals, Secret Service, Post Of-
fice and Customs in combating counterfeiting. It will prevent seized
goods from reentering the marketplace by requiring those goods to
be destroyed. Existing statutes are strengthened and civil fines are
increased by taking them to the value of genuine goods.

In addition, statutory damage awards of up to $1 million per
trademark are provided. Product counterfeiting and piracy are out
of control. Criminals involved in this activity are increasingly more
sophisticated, organized, and ruthless. My legislation will give law
enforcement the tools it needs to make our fight against counter-
feiting as sophisticated and modem as the crime itself.

I welcome our witnesses and look forward to your testimony.
Mr. MOORHEAD. Thank you.
[The prepared statement of Mr. Goodlatte follows:]

PREPARED STATEMENT OF HON. BOB GOODLATTE, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF VIRGINIA

Mr. Chairman, I want to thank you for holding.this hearing on the
Anticounterfeiting Consumer Protection Act of 1995 which I introduced in the House
of Representatives on October 19. I also greatly appreciate your strong support of
this important legislation which will strengthen the ability of law enforcement to
combat the rapidly growing problem of counterfeit goods and services.

Companion legislation, S. 1186, introduced by Senator Hatch was recently re-
ported out of the Senate Judiciary Committee by unanimous consent and awaits
consideration by the full Senate. I am hopeful that H.R. 2511 will move as easily
through the legislative process in the House. Your scheduling this hearing certainly
speeds us well on our way.

No one should be fooled into believing that counterfeiting is just a penny ante,
victimless, crime involving five dollar fake Rolex watches and Ray Ban sunglasses.
We will hear from today's witnesses that it has a huge price tag attached-with over
$200 billion in lost revenue each year. We are talking about highly sophisticated
criminal activity involving billions of dollars, high-tech equipment, organized crime,
gangs and terrorists.

Sadly, we are also talking about an activity that potentially threatens the health
and safety of every one of us.

Many of you probably saw this ad back in August, voluntarily run nationwide the
manufacturer of a popular antidandruff shampoo warning consumers that counter-
feits of their product contained bacteria that could cause infection in users with
weakened immune systems.

Substandard counterfeit parts in automobiles and airplanes endanger travelers.
Counterfeit versions of medications and medical equipment threaten the sick.

These criminals stop at absolutely nothing; not even our babies and children are
sate from counterfeits. A counterfeit version a popular infant formula, was discov-
ered on store shelves in sixteen states. This fraudulent formula had the potential
to kill children who may be allergic to it. Ms. Angela Small is here to tell us about
the problems that her company which manufactures the Mighty Morphin Power
Rangers has had with counterfeits that threaten the safety of young children. While
rare, counterfeit toys are a problem to which every parent must be attuned. The job
of parents playing Santa Claus this holiday season has become increasingly more
complicated.

The economic impact of counterfeiting is substantial. The reputation of legitimate
companies can be ruined because of the loss of consumer confidence resulting when
lower quality counterfeit goods are on the market. The U.S. Customs Service esti-
mates that 750,000 jobs were lost due to reign counterfeiting of U.S. products.

In 1994 the U.S. software industry lost more than $2.8 billion to piracy in North
America alone. Once sold primarily in black markets, counterfeit software can now
be found in retail stores, fooling unwary customers and stripping the producers and
sellers of legitimate sales.

Just look at the wide variety of counterfeit software I have here. Knockoffs of
Microsoft's Windows 95 were on the shelves shortly after the first legitimate sale-
and look how good the counterfeits have become. It is virtually impossible to tell

36-258 97-2

HeinOnline  -- 1 Anticounterfeiting Consumer Protection Act of 1996, P.L. 104-153, 110 Stat. 1386 13 1996



the difference between the fake and the real thing--down to the hologram and cer-
tificate of authenticity.

One software disk, picked up by a software executive off the street in China for
about $6 contains software valued at between $10,000 and $20,000. Although this
counterfeit was produced in Asia, similar fakes are available throughout the U.S.

Organized crime is cashing in on counterfeiting because the chances of going to
jail are slim.

There are low risks and high profits. These enormous profits can then be used
to fund other criminal activity such as extortion and drug smuggling.

And most counterfeiting is tied to other crimes, just look at this fake designer
handbag discovered during a raid by the New Jersey state police. Roughly one hun-
dred such handbags cut open between the outer material and the inner lining were
discovered in a shipment of more than 8,000 counterfeit bags worth over $400,000.
Drug sniffing dogs identified heroin residue that had leaked from packets that had
been inserted and sealed into the phoney bags. It appears that the bags, imported
from Korea, had been loaded with narcotics in Asia and smuggled into this country
disguised as counterfeit handbags. Due to weak laws and inconsistent enforcement
of existing laws, product counterfeiting provides a unique relatively risk-free oppor-
tunity for criminals to pursue other activities such as drug trafficking.

My legislation will make counterfeiting a more serious offense by increasing crimi-
nal penalties and jail time for trafficking in counterfeit goods. It calls for greater
involvement by all federal law enforcement agencies including the FBI, U.S. Mar-
shals, Secret Service, Post Office and Customs in combating counterfeiting.

It will prevent seized goods from re-entering the marketplace by requiring those
goods to be destroyed. Existing statutes are strengthened and civil fines are in-
creased by pegging them to the value of genuine goods. In addition, statutory dam-
age awards of up to $1 million per trademark are provided.

Product counterfeiting and piracy are out of control. Criminals involved in this ac-
tivity are increasingly more sophisticated, organized and ruthless. My legislation
will give law enforcement the tools it needs to make our fight against counterfeiting
as sophisticated and modern as the crime itself.

I welcome our witnesses and look forward to your testimony.

Mr. MOORHEAD. There are still a few seats in there if you want
to find them so you don't have to stand up.

We will have two panels this morning. Our first witness will be
Mr. Philip J. Hampton II, who is the Assistant Commissioner for
Trademarks, for Patent and Trademark Office, U.S. Department of
Commerce. Until his nomination, he served on the board of gov-
ernors of the National Bar Association and as a member of its exec-
utive committee. He holds a bachelor's and master's degree from
the Massachusetts Institute of Technology and a law degree from
the University of Chicago. We welcome Assistant Commissioner
Hampton.

Also here today is Mr. Steve Walton, the Deputy Assistant Com-
missioner, Office of Investigations, for the U.S. Customs Service.
Mr. Walton is responsible for the investigative, interdiction and in-
telligence services of the Customs Service. These missions include
investigating counterfeiting, drug smuggling, money laundering,
and other criminal operations. Mr. Walton is a graduate of the Uni-
versity of Maine, and he is a Navy veteran. Mr. Walton will not
be testifying, but he has graciously agreed to answer questions we
may have about his experiences with combating criminal counter-
feiting.

Welcome, Deputy and Commissioner Walton. We have a written
statement from our first witness, Mr. Hampton. I ask unanimous
consent that it be made a part of the record. I also ask that you
please summarize your statement in 10 minutes or less, to the ex-
tent that you can, although there is no bell that is going to go off.
Thank you.
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STATEMENT OF PHILIP G. HAMPTON H, ASSISTANT COMMIS-
SIONER FOR TRADEMARKS, PATENT AND TRADEMARK OF-
FICE, U.S. DEPARTMENT OF COMMERCE

Mr. HAMPTON. Good morning, Mr. Chairman and members of the
subcommittee. I am Phil Hampton, the Assistant Commissioner for
Trademarks, the Patent and Trademark Office. This morning I am
joined by two of my colleagues from the PTO, Ms. Carlisle Walters,
an attorney specializing in trademark law, and Mr. Peter Fowler,
an attorney specializing in copyright law.

I am honored to be here today and I would like to thank the
chairman and members of the subcommittee for providing me with
this opportunity to present the administration's views on H.R.
2511.

H.R. 2511, the Anticounterfeiting Consumer Protection Act of
1995, is a critical piece of legislation which proposes to amend ex-
isting law to strengthen provisions for seizing and exposing of
counterfeit goods, prosecuting counterfeiters and those connected
with counterfeit activity, and establishing penalties, both civil and
criminal, to act as an effective deterrent to counterfeit activity.

I wish to thank the chairman and members of this subcommittee
for the time and study they have devoted to this important activity.

As the Assistant Commissioner for Trademarks, I am concerned
that the unchecked proliferation of counterfeit products, both in the
United States and abroad, will undermine the viability of legiti-
mate U.S. businesses and trivialize U.S. intellectual property own-
ers and intellectual property in general, one of the most important
assets of this country.

Trademark and copyright owners have demonstrated that coun-
terfeiting of U.S. products is increasing worldwide; that serious
criminal elements are becoming involved in counterfeiting activity;
and that losses to U.S. businesses are substantial and growing.
This is truly troubling news.

In preparing for this testimony, I was particularly struck by a re-
cent statement made by Dempster Leech, a private investigator. In
his testimony prepared for the Senate Judiciary Committee's hear-
ing on the companion Senate bill, Mr. Leach stated that of all the
criminal activities undertaken by one of the -most notorious New
York-based gangs, watch counterfeiting was the steadiest source of
income. The gang wasn't just making counterfeit watches, it was
involved in a range of criminal activities, including violent crimes,
all funded by illicit profits made from the sale of counterfeit watch-
es. This demonstrates why H.R. 2511 is important. Counterfeiting
has become a big business for criminals.

During the last decade, Congress has responded to the increase
in trademark counterfeiting by passing the Trademark Counterfeit-
ing Act of 1984. This law established civil and criminal remedies
to curb the problems existing at the time. It is clear that almost
10 years later additional legislative action is necessary to effec-
tively prevent counterfeit activities in today's marketplace to seize
and dispose of counterfeit goods and to adequately compensate
trademark and copyright owners for their losses and for damage to
the goodwill enjoyed by their businesses and the reputations of
their products.
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Establishing effective enforcement regimes to protect intellectual
property and to stop counterfeit activity worldwide has been a high
priority in bilateral discussions with our trading partners. The
United States needs strong and effective anticounterfeiting laws
such as those proposed in H.R. 2511 to set a standard for the rest
of the world and to give our negotiators credibility in these discus-
sions. Therefore, the administration supports this bill as a crucial
measure to stop the importation and distribution of counterfeit
goods in the United States.

In my testimony, I will discuss the bill in the context primarily
of the technical proposals suggested by the PTO. These technical
proposals are intended to improve the clarity and effectiveness of
the provisions of the bill where it raises issues which are within
the PTO's area of expertise.

To this extent, my comments today represent the position of the
administration with respect to H.R. 2511. However, I will defer to
the Departments of Justice and Treasury with respect to those is-
sues within the expertise of those agencies.

Because the bill seeks to effect changes to a number of different
laws, I will briefly summarize the provisions of the bill relevant to
our technical proposal. Again, I would like to emphasize that we
believe the enactment of this bill would make a significant step to-
ward-forward in the fight against counterfeit activity.

Section 2 of the bill would amend the racketeer influence and
corrupt organizations' law, RICO, to include counterfeit activity in
the definition of racketeering activity. This provision would add to
existing civil and criminal remedies for counterfeiting.

Specifically, the bill would include in the definition of "racketeer-
ing activities" acts presently indictable under title 18 in section
2318, which pertains to trafficking in counterfeit labels for phony
records and copies of motion pictures or other audiovisual works,
section 2319, which pertains to criminal infringement of copyrights,
and section 2320, which pertains to trafficking in counterfeit goods
and services.

The administration supports this amendment. However, the PTO
recommends that this section of the bill be further amended to in-
clude as a racketeering activity under RICO section 2319(a), title
18, which pertains to the unauthorized fixation of trafficking in
sound recordings and music videos of live musical performances.
Individuals or entities involved in such bootlegging, the activity
prescribed in section 2319(a), should be subject to the same pen-
alties as other counterfeiters.

Section 3 of the bill would amend title 18 prohibiting trafficking
in counterfeit labels for phonorecords and copies of motion pictures
or other audiovisual works. It would also prohibit the activity of
knowingly trafficking in counterfeit labels related to computer pro-
grams or computer program documentation or packaging.

The administration vigorously supports this amendment. How-
ever, the PTO believes that there may be some ambiguity in the
proposed language. Therefore, we respectfully suggest three
amendments to this section of the bill. These amendments are de-
tailed in our written submission. We believe that the changes
would clarify the intent of this section.
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