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INTRODUCTION

AN OVERVIEW OF THE
TELECOMMUNICATIONS ACT OF 1996

The "Telecommunications Act of 1996," signed into law on
February 8, 1996, opens up competition between local telephone
companies, long-distance providers, and cable companies; ex-
pands the reach of advanced telecommunications services to
schools, libraries, and hospitals; and requires the use of the new
V-chip technology to enable families to exercise greater control
over the television programming that comes into their homes.
This Act lays the foundation for the investment and development
that will ultimately create a national information superhighway
to serve both the private sector and the public interest.

President Clinton noted that the Act will continue the efforts
of his administration in ensuring that the American public has
access to many different sources of news and information in their
communities. The Act increases, from 25 to 35 percent, the cap
on the national audience that television stations owned by one
person or entity can reach. This cap will prevent a single broad-
cast group owner from dominating the national media market.

Rates for cable programming services and equipment used
solely to receive such services will, in general, be deregulated in
about three years. Cable rates will be deregulated more quickly
in communities where a phone company offers programming to
a comparable number of households, providing effective compe-
tition to the cable operator. In such circumstances, consumers
will be protected from price hikes because the cable system faces
real competition.

This Act also makes it possible for the-regional lell companies
to offer long-distance service, provided that, in the judgment of
the Federal Communications Commission (FCC), they have
opened up their local networks to competitors such as long-dis-
tance companies, cable operators, and others. Ih order to protect
the public, the FCC must evaluate any application for entry into
the long-distance business in light of its public interest test,
which gives the FCC discretion to consider a broad range of
issues, such as the adequacy of interconnection arrangements to
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permit vigorous competition. Furthermore, in decidingwhether to
grant the application of a regional Bell company to offer long-dis-
tance service, the FCC must accord "substantial weight" to the
views of the Attorney General. This special legal standard
ensures that the FCC and the courts will accord full weight to
the special competition expertise of the Justice Department's
Antitrust Division--especially its expertise in making predictive
judgments about the effect that entry by a bell company into
long-distance may have on competition in local and long-distance
markets.

Title V of the Act is entitled the "Communications Decency
Act of 1996." This section is specifically aimed at curtailing the
communication of violent and indecent material. The Act re-
quires new televisions to be outfitted with the V-chip, a measure
which President Clinton said, "will empower families to choose
the kind of programming suitable for their children." The V-chip
provision relies on the broadcast networks to produce a rating
system and to implement the system in a manner compatible
with V-chip technology. By relying on the television industry to
establish and implement the ratings, the Act serves the interest
of the families without infringing upon the First Amendment
rights of the television programmers and producers.

President Clinton signed this Act into law in an effort to
strengthen the economy, society, families, and democracy. It pro-
motes competition as the key to opening new markets and new
opportunities. This Act will enable us to ride safely into the twenty-
first century on the information superhighway.

We wish to acknowledge the contribution of Loris Zeppieri, a
third year law student, who helped in gathering these materials.

Bernard D. Reams, Jr.
William H. Manz

St. John's University
School of Law

Jamaica, New York
April 1997
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WILL TELECOMMUNICATIONS MEGAMERGERS
CHIIL COMPETITION AND INFLATE PRICES?

WEDNESDAY, OCTOBER 27, 1993

U.S. SENATZ,
SUBCOMMITTEE ON ANTITRUST, MONOPOLIES

AND BUSINESS RIGHTS,
COMMITTEE ON THE JUDICIARY,

Washington, DC.
The subcommittee met, pursuant to notice, at 9:54 a.m., in room

SD-226, Dirksen Senate Office Building, Hon. Howard M. Metzen-
baum (chairman of the subcommittee) presiding.

Also present: Senators Simon, Hatch, Thurmond, and Specter.

OPENING STATEMENT OF HON. HOWARD M. METZENBAUM, A
U.S. SENATOR FROM THE STATE OF OHIO

Senator METZENBAUM. We will start this hearing a little early
because there are two votes on the floor of the Senate. I will ask
the first panel of witnesses to take their seats.

We are here today to begin a series of hearings on the wave of
meaergrs that are sweeping the telecommunications industry.
Before any of these mergers are allowed to go forward, there is one
overriding question that we must answer for the American
consumer; that is, will this unprecedented convergence of tele-
communications giants create a swarm of cost-cutting entre-
preneurs or a handful of price-gouging monopolists. Before any
telecommunications deal is aproved Ty the antitrust authorities or
the Federal Communications Commission, we in Congress must be
able to assure the American people that we know the answer.

I have not made up my mind about any particular merger. How-
ever, I do have serious reservations about many of them, Including
Bell Atlantic's merger with Tele-Communications, Inc., QVC's
merger with the Home Shopping Network, AT&T's acquisition of
McCaw Cellular Communications, and the contest between QVC
and Viacom to acquire Paramount. The subcommittee will hear
more about these deals from Bell Atlantic, Viacom, and Paramount
today. We have been in contact with TCI, QVC, and AT&T, and ex-
pect them to appear before the subcommittee at a future date.

I believe that some press accounts have oversimplified and even
distorted my position on the complex issues involved in these mnerg-
ers. Let me make my position clear today. I do not believe that a
deal is necessarily good or bad because it is big. The concerns I
have expressed about certain mergers are based on my reasoned
judgment that consumers can be exploited by conglomerates that
wield too much market power. The elimination of competition and

(1)
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the potential to compete is, in most instances, harmful to consum-
ers. The key is exceb3ive market power, not size alone.

To that end, I am f'ank to say that the deal that concerns me
the most is the merger of Bell Atlantic with TCI. Together, these
monopolists will form a co!ossus which will have a telephone or a
cable wire connecting approximately 40 percent of the homes in
America. As you can see by the chart to my right, this deal will
also give the new conglomerate control of the lion's share of Ameri-
ca's most popular cable programming. Frankly, I had planned to re-
cite the entire list of TCI-controlled programming until I realized
that it would add 5 to 10 minutes to this opening statement. More-
over, TCI can make a sizable addition to its stable of programming
if QVC-in which TCI already owns a 28-percent stake-acquires
the Home Shopping Network and Paramount.

Given the size and scope of Bell Atlantic's and TCI's holdings,
the merger could create a megamonster. It would have formidable
power to dominate the cable market and to freeze competition
which would otherwise occur between local phone companies and
cable television systems. Such a concentration of power cannot be
dismissed lightly by the Congress, the antitrust authorities, or the
Federal Communications Commission.

To my mind, the Bell Atlantic deal raises four fundamental ques-
tions. First, can the merger of two huge monopolies that would oth
erwise be fearsome rivals usher in greater competition? Second,
should any restrictions be imposed on the new conglomerate's abil-
ity to leverage its power in the cable programming and distribution
markets? Third, cn FCC and State regulatory authorities govern-
ing phone and cable companies adequately protect consumers? Fi-
nally, is there anything unique about this combination of monopo-
lists that cautions against the merger?

First, it is no secret on Wall Street that local telephone and cable
monopolies were positioning themselves to compete against one an-
other. Both Bell Atlantic and TCI have made public statements to
that effect. At a March 1990 hearing before a House Energy and
Commerce Subcommittee, one of Bell Atlantic's vice presidents
stated that "Bell Atlantic wants to be a full-service cable company
and was capable of competing with entrenched cable companies."
Likewise, at a cable television public affairs forum in March 1992,
John Malone of TCI stated that TCI would "look at new revenue
opportunities such as *** residential phone service."

Now, the merger will put an end to any possibility of competition
between Bell Atlantic and TCI, which is an issue that the antitrust
authorities will have to consider. Gauging the anticompetitive ef-
fects of a merger that eliminates a potential rival is an issue that
the antitrust laws have wrestled with for at least three decades.
The Supreme Court clearly articulated this concern in its 1964
Penn-Olin decision stating that "The existence of an aggressive,
well-equipped and well-financed corporation * * * waiting anxiously
to enter (a] market would be a substantial incentive to competition
which cannot be underestimated."

Another antitrust issue is whether approving this deal could lead
to an industry dominated by a handful of telecommunications con-
glomerates that have powerful incentives to coexist instead of com-
pete. In antitrust terms, this is called mutual forbearance. The the-
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ory is that a conglomerate which is relatively strong in a particular
market may refrain from competing aggressively with a conglom-
erate in another market out of fear of retaliation. Clearly, such a
tacit agreement not to compete would harm consumers by inflating
prices and limiting choices.

My second major concern about the deal is how much Bell Atlan-
tic's financial deep pockets will entrench TCI's market power in the
cable industry. That could raise new entry barriers against other
phone companies or small entrepreneurs experimenting with new
technologies. As it stands now, TCI has dominated the cable mar-
ket by shrewdly positioning itself as the industry's gatekeeper. It
has done so by amassing an extensive array of cable programming
and building a vast set of cable systems.

Let me explain. First, a cable system can't be successful if it
doesn't have the programs that viewers demand, such as news
shows, movies, sporting events, and shopping channels. Currently,
most of these programs are owned by the cable companies them-
selves. However, TCI owns or controls more programming than any
of its competitors. That gives TCI the power to cripple its rivals
and to keep new competitors out of the market by refusing to sell
programming to them on reasonable terms.

I might add that Bell Atlantic is well aware of the barriers to
entry that allowing one company to own so much programming cre-
ates. In a January 1993 filing with the FCC, Bell Atlantic stated
that "Cable has used its control of programming to impede the de-
velopment of competing distribution systems by denying access to
cable-owned programming or by providing access on unfavorable,
discriminatory terms."

Second, the reach of TCI's cable network allows it to control a
rival programmer's access to the entire cable market. TCI has the
Nation's largest cable television system. It reaches about 25 per-
cent of all cable subscribers. The conventional! wisdom in the Indus-
try is that a new cable program cannot break even unless it
reaches the critical mass of viewers that subscribe to TCI's cable
system. That means TCI's decision not to carry a program, for
whatever reason, can doom it.

Bell Atlantic itself has acknowledged that cable systems have
abused their power to control which programming gets to market.
In a Jaruary 1993 filing with the FCC, Bell Atlantic complained
that "Cable operators have also impeded the development of inde-
pendent programming sources by denying them access to their mo-
nopoly cable systems."

Iexpect the antitrust authorities to take a hard look at whether
the new conglomerate has too much power to chill competition be-
cause of it market penetration and its control over so much cable
programming.

My third major concern about the merger is whether regulatory
measures are sufficient to control anticompetitive conduct in this
industry. As we will hear from several of today's witnesses, Federal
regulations have not prevented Bell Atlantic and TCI from using
anticompetitive business tactics against their rivals in the past. I
believe that is significant and should also be considered by the

.antitrust agencies.
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I am aware that the Cable Act passed by the Congress last year
prohibits a great deal of anticompetitive conduct. However, the new
law has not been tested and may not be sufficient to curb all pos-
sible abuses of the new conglomerate's market power.

Bell Atlantic seems to share my general skepticism. It recently
sued to have the FCC's decision on cable rates overturned in favor
of regulations that would reduce cable rates by 28 percent. In its
pleading, Bell Atlantic described the FCC's decision as "arbitrary
and capricious." It also claimed that the FCC rules left cable rates
"inflated" and permitted "monopoly operators to continue exercising
market power control contrary to the congressional purpose."

I also have doubts about whether the new FCC rules can prevent
cable and telephone conglomerates from making monopoly profits
at the expense of consumers. Prior to the merger, Bell Atlantic ex-
pressed similar doubts. In a January 1993 FCC filing, it urged the
FCC to regulate the cable industry to "ensure that cable operators
do not evade the Commission's rate regulations by recovering mo-
nopoly profits through inflated prices."

In summary, it would be a mistake for the antitrust authorities
to rely on untested administrative remedies to protect consumers
from telecommunications conglomerates. Finally, I believe that we
must be especially careful to scrutinize a merger that involves the
medium through which our society communicates the basic values
of our democratic society. The exchange of views on television, over
the phone, and through computer networking would be influenced
by a merger of this breadth.

Therefore, I want to be certain that our antitrust authorities
scrutinize the broad political and social ramifications of this merg-
er. As John Shenefield, the Carter administration's antitrust chief,
stated almost 15 years ago in testimony before the subcommittee:

The relationship between economic size and political influence * * * ia a fairly di.
rect one. People across this country * *[growl quite concerned when they see a
limited number ef corporate decisionmakers. in effect, governing their lives without
direct responsibility, with no public mandate, and without any accountability."

It is altogether appropriate for the antitrust authorities to con-
sider the pervasive power that a telecommunications conglomerate
would have to influence our democratic institutions. I would also
expect the antitrust authorities to take appropriate steps to block
or modify this merger if, after careful scrutiny, the concerns that
I and others, including State regulators, consumer groups, and the
National Association of Broadcasters have raised, persist. However,
I am confident that the Department of Justice will pursue this
merger with the vigor it deserves. Their statement indicates that
"The proposed telecommunications acquisitions will be analyzed
under all plausible theories of competitive harm."

At the conclusion of my statement, I will include in the record
a statement submitted to us by Ms. Anne Bingaman, head of the
Antitrust Division of the Department of Justice.

I intend to stay involved in this matter and to look carefully at
other proposed mergers in this industry, and if I believe that it is
necessary, I will propose legislation to adjust our communications
policies in the phone and cable industries. I plan to work closely
with my colleagues to review the 1992 Coble Act and the 1934
Communications Act to ensure that our antitrust and communica-

HeinOnline  -- 20 Bernard D. Reams, Jr. & William H. Manz, Federal Telecommunications Law: A Legislative History of the Telecommunications Act of
1996, Pub. L. No. 104-104, 110 Stat. 56 (1996) including the Communications Decency Act 4 1997



tions policies work in tandem to protect consumers from being vic-
timized by telecommunications conglomerates.

[The prepared statement of Ms. Bingaman follows:]

PREPARED STATEMENT OF ANNE K. BINGA.,tAN, ASSISTANT ATTORNEY GENERAL,
DEPARTMENT OF JUsTICE. ANrITRusT DIVISION

Mr. Chairman and Members of the Subcommittee, I appreciate the opportunity
to submit this statement for the record of your hearing on mergers in the tele-
communications industry. The announcement of two significanat acquisitions in the
telecommunications industry has focused attention again on this critical area of the
economy. The Department of Justice's Antitrust Division closely monitors trans-
actions in this area since developments in the communication of information will
likely be the catalyst for innovation and productivity growth in the economy well
into the next century. Telecommunications developments also will have profound
and immediate impact on virtually all consumers.

A restructuring of the telecommunications industry requires sound and reasoned
antitrust enforcement. Sound enforcement is necessary to assure continuing com-
petition in telecommunications markets. The maintenance of competitive markets is
crucially important in maximizing the development of innovative technologies and
services, and providing consumers with the widest possible range of choices at the
lowest possible prices. Antitrust enforcement also consists of preventing transactions
that result in limited 'ceess for competitors to telecommunications markets.

Department of Justice merg.r policy also recognizes that telecommunications
mergers may have the potential to create innovative and efficient companies and
promote the development of new technologies. For example, there has been some
suggestion that these mergers may advance the creation of the long-promised "infor-
mation superhighway." The Department will closely scrutinize such claims In the
course of its merger investigations.

The Department of Justice subjects mergers and acquisitions in the telecommuni-
cations industry to rigorous scrutiny as required by law. The Department takes ac-
tion to oppose transactions after careful review and investigation, typically under
the procedures mandated by the Hart-Scott-Rodino Antitrust Improvements Act of
1976. Under the HSR Act, the merging parties are prohibited from consummating
a proposed transaction while we conduct a formal investigation.

Proposed telecommunications acquisitions will be analyzed under all plausible
theories of competitive harm. Investigations will not be limited to those markets in
which the merging parties are direct competitors. The Department of Justice will
oppose any transactior if there is significant evidence that the transaction is likely
to result in competitive harm. Intervention, if any, will be structured to ensure the
prevention of the possible competitive harm caused by the transaction.

Senator METZENBAUM. We will have to take a recess. I see there
are five lights on. I will be back just as soon as I can. My guess
is it will take me 10 or 15 minutes.

(Recess.]
Senator METZENBAUM. The subcommittee will come to order. I

welcome our witnesses this morning. I think you have all been ad-
vised that we have a 10-minute time limit, and we will try not to
be too rough on that score, but at least try to keep it wihin the
10 minutes.

Mr. Smith, we have you as our first witness. Please proceed.

PANEL CONSISTING OF RAYMOND W. SMITH, CHAIRMAN AND
CHIEF EXECUTIVE OFFICER, BELL ATLANTIC CORP.; SUM-
NER M. REDSTONE, CHAIRMAN, VIACOM INTERNATIONAL,
INC4 AND MARTIN S. DAVIS, CHAIRMAN AND CHIEF EXECU-
TIVE OFFICER, PARAMOUNT COMMUNICATIONS, INC.

STATEMENT OF RAYMOND W. SMITH
Mr. SMITH. Thank you very much. Good morning, Mr. Chairman

and members of the subcommittee. My name is Ray Smith and I
am the chairman and chief executive officer of the Bell Atlantic
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Corp. I am pleased to have the opportunity to testify on the merger
of the Bell Atlantic Corp., TCI, and Liberty Media. I also want to
thank Chairman Metzenbaum for holding hearings on this merger
so promptly. I welcome the opportunity to explain to Congress and
the American people why this merger is in the public interest.

On October 13, 1993, Bell Atlantic, TCI, and Liberty Media an-
nounced our intent to merge in order to create a new kind of com-
pany, combining Bell Atlantic's telecommunications skills with
TCI's and Liberty's abilities in the creation and the delivery of pro-
gramming. The net result is a new Bell Atlantic that will cut
through the hassle, giving our customers a whole new level of
choice and control and convenience in the multimedia marketplace.

Today, consumers are putting up with a tremendous amount of
confusion and expense just to get a sampling of the choice and con-
trol and convenience that they badly want-VCR's that they can't
program, cable channels they can't keep track of, computers and
fax machines and telephones that they can't integrate. Consumers
want and deserve to have a simple, straightforward way of using
the technology to get precisely the information that they want
when they want it and how they want it.

It is also clear that neither today's telephone network nor today's
cable network alone can meet every one of these customer require-
ments. Both industries will have to transform their embedded tech-
nology base into full-service networks with the power of broadband,
the flexibility of switched capabilities, and the freedom of mobile
telephone services. These full-service networks will tap the pent-up
demand for choice and control and convenience in the communica-
tions marketplace.

Our consumers will be the early beneficiaries of such services,
such as video on dqnand that will allow consumers to select the
program they prefer' from a library containing thousands of titles;
interactive distance learning that will allow adults and school-age
children to not only watch, but to participate interactively with
classes across the city or across the country, or even across the
world. Interactive distance medicine will allow patients and doctors
to consult a range of specialists without leaving their home or their
office, and telecommuting will allow millions to work at or near
home, thereby reducing the traffic on our Nation's highways.

The early introduction of these new services will promote the de-
velopment of the information superhighway, will increase competi-
tion for both video and telephone services, and will allow America
to be a global competitor with technologies, products, and services

t key vision of the Clinton administration is the establishment

of a national information infrastructure, an information super-
highway. Our merger supports that vision. The new Bell Atlantic
will spend over $15 billion during the next 5 years to create a na-
tional network of distribution systems that will transform the way
we work and play and learn.

This accelerated investment in the new information technologies
that make up the electronic superhighway will make the inter-
active, multimedia vision a reality much sooner than expected and
without the use of any government money. This commitment to the
information superhighway means more jobs not just in companies
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like Bell Atlantic, but also in U.S. companies that are developing
the equipment and the software that will be used in and with the
new full-service networks. Also, by bringing video services to our
telephone customers and telephone services to our new video cus-
tomers, we will stimulate competition where none existed before
and bring more customer choice on the markets served by new Bell
Atlantic.

Senator, if you look at the map that you referred to In your intro-
ductory remarks, you will see red areas all over the country. Those
areas mean more competition, not less. A second telephone com-
pany is coming soon in those areas to provide more choice and
more opportunities and more competition. If you look at the yellow
areas, the old Bell Atlantic area, that is where a second cable com-
pany is going to be built, providing competition to the existing
cable operators. _sr,

Outside Bell Atlantic's current telephone service areas, in effect,
we will upgrade TCI's cable networks to compete with all comers,
including the incumbent local telephone companies. In Bell Atlan-
tic's current telephone service areas, we will upgrade our telephone
networks to compete with all other providers, including incumbent
cable companies.

We cannot forget in this changing world of technology that in all
of these areas you will find well-financed companies, wireless com-
panies, providing competition for both cable and telephone, well-fi-
nanced companies like AT&T and Bell South and Ameritech, and
direct broadcast satellite companies providing competition to the
cable companies.

To eliminatp any concern about competition in the Bell Atlantic
region, we will spin off or sell all TCI and Libe!rty Cable systems
operating there. This means that these cable companies will be
completely separate from the new Bell Atlantic--separate compa-
nies, no common officers, no common directors, no common employ-
ees, no connection; in effect, competitors.

Bell Atlantic has stated to the Department of Justice and the
FCC that we will not retain TCI's in-region cable properties. At-
tached to my-prepared remarks today is a letter that I sent yester-
day to key Members of the House and Senate Committees on the
Judiciary, as well as Commerce, reaffirming that commitment.

Finally, by creating a company that will be one of the world's
ptremier p.'iders of communications services, we will help secure
America's preeminence in the global information marketplace. In-
stead of watching from the sidelines while foreign companies ac-
quire our studios, our long-distance companies, and other program-
ming assets, the new Bell Atlantic will be developing new networks
and new services right here in the United States that can be ex-
ported around the world. In sum, we think this is aperfect infor-
mation age marriage, right for our customers, right for our inves-
tors, and right for the American public.

At the same time that many are cheering this Idea of a new Bell
Atlantic and the principles of this merger, some have claimed that
the merger might result In a company that is too large. We should
put such claims in perspective. Despite the merger, Bell Atlantic
will still be one-fourth the size of AT&T, the Nation's largest com-
munications company, and even before its planned merger with
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McCaw. After the merger, Bell Atlantic's video programming reve-
nues will only be 5 or 6 percent of the total video programming rev-
enues generated in the United States. The notion, therefore, that
Bell Atlantic by sheer size alone will dominate the marketplace for
interactive, multimedia services is without foundation. There are
many capable competitors, as the world will see as it evolves.

The proposed merger has other benefits as well. First, because
the merger is primarily a stock-for-stock transaction, the merger is
being funded by Bell Atlantic's shareholders and not Bell Atlantic's
telephone ratepayers. Second, within our region we plan to build
video dial tone networks according to the ruleq set by the FCC.
Under those rules, all video programmers will have access to that
network on the same terms and conditions as Bell Atlantic or any
other company. This means that the networks in our region will be
open to all providers of video programming. We cannot and we will
not dictate what cable companies, TV companies, or movie studios
will put over our network.

Third, although we believe that existing State and Federal regu-
lations are adequate to protect telephone ratepayers, Bell Atlantic
will offer all in-region video programming through a subsidiary
that is separate from the local telep hone company. That separate
subsidiary will have access to the video dial tone network only on
the same terms and conditions as any other video programmer.

Bell Atlantic is determined that this is one industry in Which
America will not lose its preeminence. This is one merger that we
believe deserves the support of Congress. It is procompetitive and
it will cut through the hassles, giving American consumers more
choice, more control, and more convenience. Finally, this merger
will create job3 and that will be good for the American economy.

Thank you again, Senator, for this opportunity to appear here
today. I am happy to answer any questions anyone might have.

[Mr. Smith submitted the following:]
BELl. ATLANTic CORPORATION,

Arlington, VA, October 26, 1993.
The Honorable HOWARD M. METZENBAUM,
Chairman, Subcommittee on Antitrust, Monopolies and Business Rights
Senate Judiciary Committee, Washington, DC.

DEAR MR. CHAIRMAN: As you know, earlier this month, Bell Atlantic, TCI, and
Liberty Media announced our intent to merge in order to create a new kind of com-
pany, combining Bell Atlantic's telecommunications skills with TCI'a and Liberty's
abilities in the creation and delivery of proraming.

I am enclosing for your review our OZtober12 193 letter of intent setting forth
the principal terms and conditions pursuant to which Bell Atlantic proposes to nego-
tiate a merger with TCI and Liberty Media Corporation.

In my testimony before the Senate Antitrust Subcommittee today I will restate
my commitment that at the end of this procees Bell Atlantic will spin off or sell all
TCI and Liberty cable systems in the Bell Atlantic region. These cable companies
will be completely separate from the new Bell Atlantic Company-no common offi.
cers, no common directors, and no common employees. These cable systems will be
managed separately and that no officer, director or other employee of one will serve
as an officer, director, or employee of the other. Because both companies will be pub-
licly traded, their ownership will change over time.

I would like to achieve this result unmediately, but there is one thing stopping
us from creating these two separate companies at the closing of our transaction and
that is the Modified Final Judgment. Let me explain.

Under that consent decree, Regional Bell Operating Companies were prohibited
from entering the interexchange telecommunications services market now served by
AT&T, MCI, Sprint, several domestic satellite fleets and literally hundreds of other
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companies. Unfortunately this apparently clear prohibition on RBOC entry into
AT&T's business has been internrt ted to prevent us from owning TCI's 26 percent
of Turner Broadcasting System or its 18 percent stake in Black Entertainment Tele-
vision.

Even worse, some of TCI's cable systems straddle LATA ',orders (which limit the
area within which the MFJ permits RBOC's to offer service). The MFJ treats dis-
tributing cable programming--even one way movie channels--as the equivalent of
RBOC's going into AT&T's interLATA business. Thus, well have to hold these sys-
tems outside of our new company until the waiver is obtained.

These rules have taken an awful life of their own and they need to be changed.
But until the policy is changed and new rules are in place, Bell Atlantic must com-
ply with the ones that exist today. Our Letter of Intent with TCI, therefore, contains
an alternative structure-a back-up plan-in case we do not have the waiver of the
MFJ that we need by the closing date of this transaction.

Under this scenario, Bell Atlantic will be temporarily prohibited from acquiring
an interest in potentially billions of dollars of TCI's assets. These assets include all
of TCi and Liberty's interests in other companies that they do nvt .control. These
companies include TBS (CNN, CNN Headline News, WTBS, TNT, Cartoon Network)
BET, Inc. (Black Entertainment Tele-uision), QVC, Home Shopping Network, Family
Channel. Court TV. various regional sports networks and cable systems serving over
3 million subscribers. Added to these properties are the cable systems inadvertently
built across LATA borders.

This prohibition and awkward structure will only exist for the few months be.
tween the closing and when an MFJ Waiver is obtained. Nevertheless, during that
time it will contain a substantial amount of TCI's very valuable assets. Therefore,
during the temporary period in which it exists, TCI and Liberty's existing share-
holders will continue to own it. Once the MFJ waiver is obtained, this "temporary
company" will be merged into the new Bell Atlantic and the in-region cable system
will be spun back out to the new combined company's shareholders.

We hope this tenporary company never exists in the form I have described here.
We designed the merger so that the new Bell Atlantic can offer the public all of the
benefits from the combined skills, resources and assets of Bell Atlantic, TCI, and
Liberty (excep. in-region cable systems). Only the MFJ prevents us from doing so
immediately. We encourage Congress to take whatever measures are appropriate to
assure that the MFJ does not--even temporarily--obstruct a transaction so far re-
moved from the concerns it was created to resolve.

Let me underscore that my preference is we go to the final structure immediately
and avoid an interim holding company. You have nly personal commitment as to
what that final structure will be. This is not a mere promise. This is the binding
commitment Bell Atlantic has made to the Federal Communications Commission,
the Department of Justice, and now to Congress.

There is no compelling reason for the interim holding company that would be re-
quired by the MFJ. I have to believe this is one of those unintended effects created
by an antiquated MFJ. We can avoid concerns that would be raised by an interim
structure it the necessary waivers are acted on in a timely fashion by the Justice
Department and the Court, or if the MFJ is modified.

I eroyed spending time with you this afternoon and discussing the Bell Atlantic/
TCI/Liberty Mediac merger. Should you have any additional questions or concerns,
please feel free to contact me directly.

Sincerely, (Signed) Ray Smith.

Senator METZENBALMl. Thank you very much, Mr. Smith, and I
am impressed with the fact that you finished just about exactly
within the 10 minutes. Thank you very much.

Mr. Redstone, we are delighted to have you with us this morning.

STATEMENT OF SUMNER M. REDSTONE

Mr. REDSTONE. Thank you. Good morning, Mr. Chairman and
members of the subcommittee. My name is Sumner Redstone atid
I am chairman of Viacom International, Inc. I really wish to thank
the members of the subcommittee for this opportunity to testify
and humbly to commend the chairman and the members of the
subcommittee for their consideration of issues now which will affect
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the telecommunications industry for decades to come, and possibly
to avoid a catastrophe.

While the subcommittee has a variety of issues to consider, I will
speak to three areas of particular concern to Viacom, and more im-
portantly to the American public. First, I will discuss the structural
problems in the cable industry today caused by the extraordinary
and abusive monopoly power wielded by TCI.

Second, I will describe why any enhancement of that market
power will further choke competition, specifically why TCI's 1iid
through QVC Network for Paramount Communications, as well as
the proposed merger of Bell Atlantic and TCI/Liberty, will have cu-
mulative, significant anticompetitive effects.

Third, I will outline the basic elements of Viacom's strategic vi-
sion for the communications industry and explain the procom-
petitive effects and consumer benefits of the Viacom/Paramount
merger.

Over the last several years, TCI-and this is no overstatement-
has been the bane of the American cable industry and the Amer-
ican cable consumer. Through a complex web of TCI companies,
TCI has systematically attempted to exert monopoly power over al-
most every aspect of the cable industry. Today, TCI-controlled cable
systems control exclusive access to well over 20 percent of Amer-
ican cable homes, and together with its partners and would-be
partners in QVC, Comcast, Cox, and Newhouse, TCI controls access
to one in every three such homes.

TCI's exclusive access gives it the power to make or break inde-
pendent progamming services-and it does-because given the
need to reacha critical mass of cable subscribers, a programming
service that is not carried by TCI-controlled cable systems has little
or no chance to survive. As a result, TCI can and does extract oner-
ous conditions to carriage, often obtaining an equity interest in oth-
erwise independent programming services.

In our particular case, TCI and Liberty have threatened to deny
carriage of our premium services, Showtime and The Movie Chan-
nel, and have refused to renew affiliation agreements for that car-
riage. TCI has also threatened, and I quote, to "crucify" The Movie
Channel by dropping It from TCI's systems in favor of Liberty's
own Encore service. These threats were designed to force Showtime
Networks into a low-ball merger with Encore and to weaken or
eliminate Showtime Networks' competitive position.

There are many examples of this kind of activity that do not in-
volve our company. In other examples of TCI's predatory conduct,
which may be found in my written statement, TCI/Liberty, one, in-
sisted that NBC change the focus of its cable network, CNBC, in
order to prevent competition with TCI-controlled Turner
Broadcasting's CNN, prompting then Senator Gore, now Vice Presi-
dent Gore, to call the incident, and I quote, a "shakedown by TCI."

TCI and Liberty extracted an equity interest in Court TV by
threatenlng to create a cloned service and refusing to carry Court
TV on TCI s cable system. TCI chilled the bidding for The Learning
Channel. All it did was say, you can buy it, but if you do, it is of
TCI's system. The result was that TCI ultimately purchased The
Learning Channel for $20 million less than the original bidder,
Lifetime, In which we have an interest, offered to pay.
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Significantly, in addition to its dominance in cable distribution,
TCI and Liberty now own all or part of at least 25 cable program.
ming services in the United States. TCI has also set out to control
various technological developments, from encryption, compression,
and transmission of signals, to set-top boxes and delivery of pro.
gramming to homes, again leveraging its market power over access
to American cable subscribers for its own benefit.

This, together with the TCI authorization center, a facility that
will employ proprietary technology to encrypt, digitally compress,
transmit, and control signals from individual programming serv.
ices--in effect, TCI seeks control not only over content, but over
carriage. This will enable TC to use new technology to create new
bottlenecks in the distribution of cable programming services.

The net result of TCI's predatory practices is that TCI typically
demands lower license fees from unaffiliated programmers and ex-
tracts monopoly rents in the form of higher prices from consumers.
As TCI drives down the wholesale price it pays unaffiliated pro-
grammers, such programmers will cut back on what they spend on
programming. Program diversity, so essential to the principles of
our Constitution and quality, are sacrificed.

Our dealings with TCI, our personal dealings in which I have
been personally involved, have proven one economic fact of life.
TC's dominant position in cable distribution nationwide, when
coupled with its vertical integration into programming, creates in-
tolerable monopoly power. I don't know of a single industry in the
United States today where that kind of power exists or is exercised.

Several weeks ago after suffering, along with other cable pro-
grammers, at the hands of TCI for years, we took TCI to court,
seeking substantial damages for their monopolistic and predatory
practices, and we are also challenging TCI's latest attempt to in-
jure our business, a merger that was worked on for 4 years, a con-
sensual merger, through its bid through QVC to upset the strategic
merger with Paramount.

TCrs acquisition through QVC of Paramount can only aggravat
the serious structural problems I have described. To understand
the very real danger of a Paramount acquisition by TCI/QVC, one
must understand the level of vertical integration and program pro-
tection that TCI has already achieved.

Turner Broadcasting, which is substantially controlled by TCI,
has acquired, or will soon acquire, control of independent studios
New Line and Castle Rock. TCI has also entered into agreements
providing for a substantial equity interest in Carolco Pictures and
according to published reports TCI is looking at deals with MCA's
Universal Studios arid Sony's Columbia and Tri-Star Pictures.

Should TCJIQVC acquire Paramount, TCI will have significantly
enhanced power to dictate terms to programmers, threatening that,
unless such programmers accept TCI's terms, TCI will replace their
programming with programming produced by its captive studios.
By depressing to below-market levels the- rate of return of unaffili-
ated programmers, program diversity, and quality will suffer. TCI
now pays us nothing to carry VH-1. We could complain. They could
drop VH-1 and VH-1 is out of business.

TCI and its partners' market power is dangerous enough, but
when coupled with the publishing, television, and motion picture
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production and other interests of Paramount, the dangers to fun-
amental first amendment principles designed to further diversity

of voices, multiplicity of viewpoints, and freedom of access to the
marketplace of ideas, are sobering. This is especially significant in
the light of the threatened combination of two of the largest pub-
lishers, something that hasn't been focused on, in the world, Para-
mount and Newhouse, another partner of TCI. This combination
would create the single largest and most powerful publisher, pre-
senting in and of itself serious antitrust questions.

As I said, this combination would create the single largest and
most powerful publisher, presenting in and of itself substantial
antitrust questions with respect to our control of communications
in a household. Its superhighway Is really an exclusive toll road
which we believe will impose content-based charges on those who
wish to communicate through it.

Unlike TCI and Bell Atlantic, Viacom favors a truly open tele-
communications superhighway, ensuring everyone an equal chance
to step up to the microphone. That superhighway should be
content- and identity-neutral, and Congress should require that su-
perhighway to be a two-way operating system that is entirely open.

What we have here is a combination of two great monopolists.
We have all heard for years how monopoly will lower prices and
advantage the consumer, but this has never happened. What we
have here is the elimination of two potential competitors.

In contrast to the acquisition by TCIIQVC of Paramount and the,
proposed Bell Atlantic/TCI merger, Paramount Viacom will com-
bine two companies with different yet complementary strengths.
Rather than entrenching an abusive monopolist, Paramount
Viacom will create a new, strong competitor, in which each partner
can build on each other's programming expertise and talent.

The emergence of Paramount Viacom is particularly important to
assure America's traditional worldwide leadership in the creation
of programming. Viacom is already an international leader in mar-
keting its programming services all over the world. It has, in effect,
created through MTV the first international global network.

Paramount Viacom will have an even greater ability to create
and export programming with broad International appeal and en-
hance American competition worldwide. Paramount Viacom will
also provide direct and almost immediate benefits to American con-
sumers such as the creation of America's first true interactive edu-
cational television network for kids, drawing on Simon & Schuster
for its educational publishing expertise and on Viacom and its
Nickelodeon unit for their expertise in children's programming and
interactive media.

In conclusion, the situation facing us today is not at all unlike
that of the old Bell System. The difference here is that the anti-
competitive effects can be avoided in the first instance without
waiting for the disaster to assume full form before remedial meas-
ures are taken.

TCI has monopoly power now and exploits it. Think about this.
TCI right'now reaches 20 percent of cable subscribers In the United
States. With its partners, it reaches one In every three homes In
the United States. With Bell Atlantic, it will reach approximately
50 percent of consumers In the United States. Leaving aside all is-
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sues of abuse of power, that kind of power should not be lodged in
an, one company or in any cne man.

[The prepared statement of Mr. Redstone follows:]

PREPARED STATEMENT OP SUMNER M. RIDSTONr ON BHAiF OF VIACOM
INTERNATIONAL, INC.

SUMMARY

1) Today, TCI-controlled cable systems are gatekeepers, controlling exclusive ac-
cess to well over 20 percent of American cable homes. That exclusive access
r eves TCI monopsony power to "make or break" independent programming serv-
e, because given the need to reach a critical mass of cable subscribers, a pro-
gramming service that is not carried by TCI-controlled cable systems has little
or no chance of commercial success. If the Bell Atlantic/rCI/Liberty deal is com-
pleted, TCI will have access to one in every two American homes, enhancing
TCI's already prodigious "make or break" power.

2) TCI has been able to leverage its dominant access to American cable homes into
cable programming. As a result, TCI and Liberty now own all or part of at least
25 cable programming services in the United States. TCI thus has the power
(through ht dominant access to cable homes) and the incentive (through its
ownership of programming services) to discriminate-and sometimes destroy-idpnetprogramming services. And, if TCI acquires Paramount (through
QVC, TCI will have even less need for independent programming. As a result,creativity will be stifled, program quality will be diminished and cable serviceprices to consumers will rise.

3) TCI has also leveraged its market power to obtain control over critical techno-
logical developments, including encryption, digital compression, transmissionand set-top box access t o he home. Given the bottlenecks that TCI has alreadycreated in the delivery of cable services, we fear letting the same people buildand control the coming communications superhighway.'

4) The TCI/QVCiParamount transaction, by virtue of TCI's market power and themarket power of TCIs partners and would-be partners in QVC, raises serious
antitrust questions in itself. The Bell AtianticiTCl/Liberty combination will only
make a bad situation worse. If either proposed combination is allowed to pro-ced, the American consumer will be forced to_.pay more for lower quality pro-gammin g and less diversity in programming. We urge t'me government to takethe time to understand and deal thoroughly with these issues before allowingeither combination to proceed. Without government intervention now, it will bemuch harder to fir the structural problems later-and it may well be impossible
to compensate consumers for the harm they will suffer in the interim.

Good morning, Mr. Chairman and Members of the Subcommittee. My name isSumner Redstone and I am the Chairman of Viacom International Inc. I wish tothank the members of the Subcommittee for the opportunity to appear at today'shearing.
As I am sure you know, Viacom International Inc. Is a diversified entertainmentand communications company, which employs approximately 6,000 people world-wide. At the core of our company is Viacom Networks, which consists of MTV Net-works and Showtime Networks Inc. MTV Networks includes three advertiser-wup-eorted, basic cable television networks: MTV: Music Television; VH-lVIdeo Hitsne and Nicklodeon/Nick at Nits. Showtime Networks Inc. operates three premiumtelevision networks: Showtie, The Movie Channel and FLIX. We are also oia towners of Comedy Central, ifetime and All News Channel-three additional aver-tiser-supported, basic cable networks. Our cable division owns and opeater rbleaolevision systems that serve approximately 1.1 million customers. Our wo r lca', di-vision owns five television aneourteen radio stations. Through our, tH .e nentdivision, we produce programs for the broadcast networks and for firs,- .,. .yndica-tion. Our new media group is working to develop, produce, istribute and marketinteractive programming for the stand-alone multimedia and interactive market-

place which is fast emerging.In light of recent developmentl in the communications industry, the work of thisSubcommittee, as well as that of federal, state and local regulators and others

charged with shaping and enforcing communications policy, is Immensely, important.
We are witnessing the dawn of a new age of communications, a revolution every bit
as profound as Bell's invention of the telephone.
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As with the development of our nation's telephone system, we should expect enor-
mous technological advances in this communications revolution. But, also as with
the develnpment of the telephone system, the future communications system is sus-
ceptible to the leveraging of market power and other anticompetitive practices by
those who dominate the nation's local delivery systems. The time for decisive action
to ensure free competition and the full benefits of the communications revolution is
now, and not, as with the old Bell system, years from now when the anticompetitive
effects are manifest. Without the vigilance of Congress. the Federal Communications
Commission and the antitrust enforcement agencies, the American public will be de-
nied many of the advantages the communications revolution otherwise would bring.

This revolution is happening at a breakneck pace. If these changes hurtle past
policymakers without appreciation of their potential anticompetitive implications, it
will take at least a decade of reform-regulation, public enforcement and private
litigation-to remedy the situation and, in the meantime, American consumers will
be the victims, rather than the beneficiaries, of technological innovation. If allowed
to proceed unchecked, the risk is that consumers will suffer as creativity is stifled,
progam quality is diminished and cable service prices rise. What is at stake is
nothing less than the way that Americans will receive information, communicate
with one another, and interact-well into the next century.

While the Subcommittee has much work and a variety of issues to consider, I will
confine my remarks to three areas of particular concern to Viacom and, I believe,
to the American public. First, I will discuss certain structural problems in the cable
Industry today, caused by the extraordinary-and abusive-monopoly power wielded
by Tele-Communications Inc. ("TCI") and the companies It controls. Second, based
on our experience in the cable 'ndustry, I will describe why any enhancement of
that market power, indeed TCI's stranglehold, in the communications industry-
specifically, the proposed merger of Bell Atlantic and TCI and TCI's affiliated com-
pany, Liberty Media Corp. ("Liberty") and TCI's bid, through QVC Network, Inc.
("QVC"), for Paramount Communications Inc. ("Paramount')--will further choke
competition and lead to a closed communications "superhighway" built and ulti-
mately controlled by TCI and those affiliated with It. Third, and finally, I will out.
line the basic elements of Viacom's strategic vision for the communications industry,
and explain the procompetitive effects and benefits to consumers of the proposed
merger of Viacom and Paramount.

1. TCI'8 MONOPOLISTIC AND PREDATORY POWER IN THE AMERICAN CABLE INDUSTRY

Over the last several years, TCI has been the bane of the cable industry and the
American cable consumer. Through a complex web of companies it controls or influ-
ences, TCI has systematically attempted to exert monopoly power over almost every
aspect of the cable industry and, most recently, the technological developments that
are the key to the future of our industry.

Today, TCI-controlled cable systems are gatekeepers controlling access to well
over 20 percent of American cable homes. No other cable operator comes close to
that size. Even Time Warner (the second largest cable operator in the United
States) controls access to only half that number of homes, and the next group of
cable operators are one-fourth TCI's size. And together with its partners and would-
be partners in QVC-Comcast, Cox Enterprises and Newhouse--TC controls access
to one in every three American cable households. With the addition of the Bell At-
lantic service base, TCI and those affiliated with it will have access to one in every
two households-creating overwhelming power. By contrast, Viacom's cable system
holdings are de minimis (about one-twelfth the size of TCI), and provide service to
less than two percent of all cable subscribers in the United States.

To understand the source and extent of TCI's dominance, one must understand
the unique characteristics of the cable industry. TCI's level of exclusive access gives
it the power to make or break cable programming services, among other things, as
it sees fit. Unlike any other Industry that comes to mind, the cable industry is
unique In that even a 20 percent market share could result in such monopoly power.

TCI's "make or break" power derives from the fact that to successfully launch and
operate a national cable programming service, that service must reach a sufficient
base or "critical mass" of subscribers in order to generate sufficient advertising reve-
nues or subscriber fees. In the case of a nationwide advertiser-supported basic cable
programming service, such as Viacom's MTV and Nickelodeon, the "critical mass"
of subscribers required to succeed is roughly 40 million of the current 57 million
available subscribers. Premium television services, such as Viacom's Showtlme and
The Movie Channel, have extraordinarily high fixed costs, and therefore are also
heavily dependent on wide distribution by cable operators in order to amortize those
fixed costs. Further, in the case of premium services, wide distribution by cable op-
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erators is not enough. Premium services, where carried, also need to be favorably
marketed by cable operators (including favorable positionirng, packaging and retail
p ing) in order to encourage consumer subscriptions to individual services. Due to

I's control of well over 20 percent of cable homes nationwide, a decision by TCI
not to carry or favorably market a programming service on its exclusive-access cable
systems would require that that service, at a minimum, be carried by nearly every
other cable system in the United States for it to succeed commercialy-sn impos-
sible hurdle to overcome.

TCI also wields its market power in subtle-but no less anticompetitivo--ways.
Our experience has shown that TCI attempts to leverage its market power over ac-
cess to American cable subscribers in order to tighten its grip on programming serv-
ices and other aspects of the cable industry. TCI often dictates grossly unfair terms
as a condition to carriage of programming services. As to existingprogramming
services, TCI often threatens to deny carnage, refuses to renew afliation agree-
menta and threatens to drop programming services entirely. knowing that without
access to TCI's systems, programrr ing services cannot succeed.

In our case, TCI and Liberty have threatened to deny carriage on their cable sys-
tems of our premium television services--Showtme and The Movie Channel-and
have refused to renew affliation agreements with Showtime Networks for carriage
of those premium services. TCI has also threatened to "crucify" The Movie Channel
by dropping it from TCI's cable systems in favor of Liberty s own Encore service.

These threats were designed to force Showtime Networks into a low-ball merger
with Liberty-owned Encore Media and to weaken or eliminate Showtime Networks'
competitive position. These tactics are part of a pattern by TCI to ext.act an equity
interest in third-party programming services. For example TCI used its monopoly
muscle to buy The Learning Channel when it was put up ?or sale. Lifetime (a joint
venture of ABC/Capital Cities, Hearst and Viacom) submitted a bid for The Learn-
ing Channel o1 $50 million, while TCI offered only $30 million. TCI then used the
threat to eliminate The Learning Channel from TCI's cable systems--if the service
were sold to anyone other than TCI-to chill the bidding for The Learning Channel.
As a result of TCI's predatory acdons, Lifetime's competing bid for The Learning
Channel was reduced to approximately $39 million and ultimately withdrawn. TCI
then purchased The Learning Channel for $30 million.

In another example of TCI's power to eliminate programming competition, when
NBC began to develop Its own all news cable networ the onsumer News and
Business Channel, CNBC, TCI pressured NBC into changing the focus of CNBC in
order to prevent competition with TCI controlled-Turner Broadcasting's Cable News
Network. According to then Senator, and now Vice President, Gore, TCI kept CNBC
off the air until TCI was assured that CNBC would not compete with CNN. Vice
President Gore called the CNBC situation a "shakedown by TCI."

In the case of start-up programming services launched by third partied, TCI uses
a similar tactic-threatening to create a clone of the new programming service,
which TCI threatens will be carried on TCI's cable systems In lieu of the third par.
ty's new service, if TCI's demands for an equity interest in that service are not met.
Because carriage on TCI's systems is essential for a new service to succeed, TCI's
demands for equity tend to be met. For example, we understand that Liberty ex-
tracted an equity interest in Court TV in just that way-threatenig to create a
clone service and refusing to carry Court TVon TCI's cable systems. Afraid of losing
its sunk costs. Court TV gave in to TCI and today, Liberty owns thirty-three percent
of Court TV.

TCI (and Liberty) now own all or part of at least 25 cable programming services
in the United States (including Encore, QVC Network, Home Shopping Network,
Superstation WTBS, CNN Headline News, TUT, The Cartoon Channel, The Family
Channel, The Discovery Channel, The Learning Channel, Black Entertainment Tel-
evision, Court TV, Prime Network, Sportschannel America, X*Press Executive and
The Box).

TCI has also set out to control various technological developments-from
encryption, compression and transmission of signals to set-top boxes and delivery
of programming to the home--agan leveraging its market power over access to
American cable subscribers for its own benefit. TCI has created b6ttlenecks which
give it control of the delivery of programming by cable and satellite Including con-
trol of encryption and compression technology. This, together with the construction
of the TCI Authorization Center-a facility that will employ proprietary technology,
as TCI sees fit, to encrypt, digitally compress, transmit and control signals from in-
dividual program services-will enable TCI to use new technology to create new bot-
tlenecks in the distribution of cable programming services. TC[-hus will be able to
further leverage its existing monopoly power by refusing to distribute any program-
ming not transmitted through the TCI Authorization Center.
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The net result of TCI's predatory practices is borne by cable programmers and the
American consumer alike: TCI typically demands lower license fees from program.
mers in which TCI has no equity interest and extracts monopoly rents (in the form
of higher prices) from consumers that will sacrifice diversity, choice, quality and cre-
ativity in cable programming. Why? As TCI drives down the wholesale price it pays
to such unaffiliated programmers, those programmers will have to cut back on what
they spend to create programming. As TCI knows, those programmers have no other
viable way to get their programming to cable consumers in TCI's franchise areas
except through TCI, so they must accept TCI's terms. Because TCI attempts to-
and often does-deny unaffiliated programmers a fair return on their investment,
those programmers will spend less, progam quality will deteriorate and-most im-
portantly-viewers will suffer. Thus, TCI will continue to rob the marketplace of the
incentive to create better television, and consumers will be the losers.

In contrast to TCI's typical practice of paying unaffiliated programmers license
fees which are substantially below market rates, we believe that TCI frequently
pays programming services in which it or Liberty has an equity interest full license
rei. In these case, TCI creates not only artificially low license fees payable to its
competition, but creates artificially high license fees for its own affiliated program-
ming service-. The benefit to TC1 of this is twofold, first, TCI is able to leverage
non-TCI cable systems into paying those high license fees for its own affiliated pro-
gramming services by demanding the same license fees that TCI itself pays, and sec.
ond. TCI is able to depress the license fees payable to its competition because non-
TUI cable systems frequently refuse to pay license fees for non-TCI programming
which are higher than the license fees paid by TCI for such non-TCI programming.
The effect overall is an increase in consumer prices for cable services and a diminu-
tion in program quality and choice.
Because of our success in creating programming with broad consumer appeal,

Viacom has been a thorn in TCI's side. Perhaps bause we have attempted to resist
its efforts to leverage its existing market power, TCI has targeted us for its most
.rvr.. gious forms of conduct. Among other things, TCI has tried to acquire Showtime
NT tworki n unfair terms; attempted to destroy The Movie Channel for the benefit
-if TCI/Libe,. y',% own premium movie services; and acquired studio production capa-
b; ities throuh TCI-related companies and entered into exclusive motion picture
output agr-nents, at predatory prices, for TCI/Liberty's own premium movie serv-
ices, in order to deny Sowtime Networks access to that motion picture output. TCI
is willing to uverpay for the right to this output since TCI will be recompensed
tihrough the monopoly tax TCI will then charge American consumers in the form
ot'higher prices for cable television.

Several weeks ago, after taking TCI on for years in the marketplace, we took TCI
to court. Wi have sued a number of TCI-controlled companies, including Liberty and
QVC, in New York federal court seeking substantial damages for their monopolistic
aiid predatory practices. We are also challenging TCI's latest attempt to injure our
businesa-itq bid, through QVC, to upset our strategic merger with Paramount. At
b-ittim. our dealings with TCI have proven one economic fact of life: a dominant po-
sition in cable distribution nationwide, when coupled with vertical integration into
programminiv, creates intolerable monopoly power' TCI has it, and it uses it. I there-
fore believe that TCI's market power must be addressed immediately; I also believe
that, if the post is prologue, TCI's latest attempt to control the coming communica-
'lons "superhighway" must be stopped. We simply cannot afford to wait until TCI's
clo-.ed superhighway is in place, and then spend the next ten or more years txying
to open it.

II. A. BELL ATLANTIC WILL ONLY MAKE A BAD SITUATION WORSE
The combination of Bell Atlantic and TCI can only aggravate the serious struc-

tural problems that are the source of the anticompetitive power that TCI so bra-
zenly abuses. The primary reason-and primary danger-is that when TCI's, its
partners' and would-be partners' share of U.S. cable homes are combined with Bell
Atlantic's share of the local telephone service business, estimated to be in excess of
17 percent, the combined entity will be able to reach into virtually 50 percent of
American homes. TCI already abuses its control of its local cable franchises, and if
allowed to merge with Bell Atlantic, the new combination will possess overwhelming
power which can only exacerbate the kind of anticompetitive conduct in which the
current TCI already engages. There is simply no question that that kind of power
should not be concentratedin one company.

If completed, the proposed merger between Bell Atlantic and TCI will give Bell
Atlantifl'CI/Liberty an entrenched dominant presence in 48 of the 50 states and in
59 of the top 100 U.S. local markets. This massive combination will control access
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to 22 million telephone and cable customers-without tiking into account the mar-
ket power and reach of TCI's partners and would-be partners in QVC. If TCI sought
to acquire each of the cable systems it does not already own located in the Bell At-
lantic service ares, antitrust enforcers would surely view the attempted acquisition
as having grave anticompetitive consequences, and the FCC would prohibit that ac-
quisition as a blatant violation of the FCC's horizontal ownership rules (which are
far too lenient in any case). Yet, this is essentially what TCI is accomplishing
through the "back door" by the Bell Atlantic transaction-horizontal ownership well
in excess of the FCC's limits--although TCI tries to gloss over it by the use of super-
highway rhetoric.

TCI has already engaged in a series of corporate shell games, essentially shuffling
assets in order to avoid the strictures of federal regulation. One need look no further
than the history of TCI and Liberty to predict the future. When threatened by re-
strictions on vertical integration and horizontal concentration, TCI "spun off" Lib-
erty, with majority voting control ending up in the hands of John Malone. And now
that the danger from those regulations has apparently been avoided, Liberty and
TCI have announced that they will recombine, with the financial benefits of that
recombination flowing to TCI/Liberty's controlling shareholder, John Malone.

This makes one suspicious that the same pattern will undoubtedly be followed In
the Bell AtlantictTCI deal. The companies have announced that if they fail to obtain
regulatory approval allowing T(I's cable franchises and Bell Atlantic's local tele-
phone service to operate in the same geographical areas, those cable assets will bespun off' in order to "solve" the problem. However, as in the TCI/Liberty spin-off,
the assets will go to none other than the stockholders of TClLiberty and their con-
trolling shareholder, John Malone. The regulations will be satisfied on their face
while their underlying purpose will be subveted. Control will still lie with TCI
through common ownership and interlocking directorates.

TCI has also long used hardball tactics with local governments to get its way.
When the small town of Morganton, North Carolina, concluded that TCI's service
was "atrocious" and decided not to renew TCI's cable franchise, the Mayor, Mel
Cohen, began to explore building a municipal cable system. In response, TCI de-
clared war on the project and on Mayor Cohen. TCI sued the town for $35 million
hired a lobbying firm to propose a referendum giving TCI a lifetime franchise, and
ran negative ads to defeat Mayor Cohen's reelection. TCI spent upwards of $140,000
on the campaign, in contrast to the $600 spent by the incumbent. The town fought
the lawsuit and won, and the Mayor was reelected, but TCI has continued to appeal
the ruling. While the case is on appeal TCI retains the cable franchise and its $1.3
million annual proceeds. Indeed, in a familiar tactic, TCI offered to sell the system
to a consortium of buyers, but the town refused to approve the sale when it discov-
ered that one of the purchasers was owned and controlled by TCI. In a similar, and
no less telling story, when a dispute arose between the town of Vail, Colorado and
TCI over rising rates and poor service, over one weekend TCI exhibited nothing but
the home phone numbers of the mayor and the city manager.

With that history in mind, the new, bigger TC[ with its enhanced market power,
will be able to step up its destruction of anyone who does not play by TCI's rules.
TCI already succeszfully dictates terms of carriage to almost every programmer, and
Showtime Networks, which is fighting for its very survival against TCI's anti-
competitive tactics, is living proof of that power. And if past is prologue-and It Is--
TCI will use this power to favor its own programming as well as to extract owner-
ship interests and unreasonably low license fees from unaffiliated programming
services.

TCI proposes illusory cures for these serious concerns. First, publicly TCI prom-
ises a better tomorrow with plenty of competition. Meanwhile, privately TCI so thor-
oughiy dictates economic conditions today in the cable industry that competition to-
morrow will be far too late to control TCI's abuses. The situation is not unlike that
of the old Bell system. The difference here is that the anticompetitive effects can
be avoided in the first instance, without waiting for the disaster to assume full form
before measures are taken to remedy the situation. TCI has monopoly power how
and exploits it now. The acquisition by TCI, through QVC, of Paramount will only
further enhance TCI's monopoly power and its ability to abuse it. The Bell Atlantic
deal will only make things worse, and no amount of rhetoric from TCI or Bell Atlan-
tic will change that inevitable fact.

n. B. DIFFERENCE IN VISIONS FOR THE DATA SUPEIHIGHWAY

How is the Viacom/Paramount merger-with the recently announced investment
in Viacom by NYNEX Corporation-different from TCI's proposed Bell Atlantlc/TCI/
Liberty combination? Aside from very important structural differences (which I will
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get to In a moment), there is a fundamental difference in our vision of the way peo-
ple will communicate.

TCI has spent a lot of time lately talking about the Bell Atlantic deal as the ful-
fllment of the long-awaited electronic superhighway. But TCI speaks out of both
sides of its mouth. While promising an open highway and free competition-using
buzzwords like "connectivity," "system compatibility," and "open architecture"TCI
has also boasted that the Bell Atlantic/fCl combination "will allow us to control all
of the communications needs of a household with one device." Similarly, Raymond
Smith, Chairman and CEO of Bell Atlantic, has stated:

Our fundamental strategy is very straightforward. Number one, to de-
velop a full-service network capable of delivering voice and data and image
and video using both wired and wireless technologies in high-growth mar-
kets, both domestically and internationally. Number two, to develop the in-
formation, entertainment, and transactional services that can be offered
over that network. And number three, to develop operating systems that
allow customers easy access to those services.

Thus, while Bell Atlantic and TCI have promised that the proposed merger will
bring "choice, control and convenience in the communications marketplace," what
this really means is TCI's choice, TCI's control and TCI's convenience. But, as they
say-and as TCLitself recognizes--the devil is in the detail, and TCI and Bell At-
lantic are providing no detail. They are saying, in essence, "trust us, we will do the
right thing." They cannot be trusted, however, and their vision is not of a truly
open, content-neutral, superhighway, where any programmer has unimpeded access
to viewers on commercially reasonable terms.

Viacom favors this type of truly open telecommunications superhighway, support-
ing both comnretition and First Amendment values, and ensuring everyone an equal
chance to step up to the microphone. We believe the superhighwa should be con-
tent and identity neutral. What that means is that as in an actual highway, a toll
is paid to gain access to the highway and that toll is not determined by what a par-
ticular veh'icle is carrying or the owner of that vehicle. An empty truck owned by
company "A" pays the same toll as one owned by company "B" whose truck is loaded
with goo'lU worth a million dollars. The toll taker ollects tolls based on volume of
usage, no, the value of goods carried or the owner of the truck. In other words, as
ilith the teiephone system today, people should pay based on how much they use
the superhighway, not what they say or do on it or who they are.

What TC has not told you is that its superhighway is really an exclusive toll road
which detours competition and which we believe will impose content-based charges
on those who wish to communicate through it. It is not the road to the future but
a path to a past of unchecked monopolies and arbitrary censorship. As both Bell At-
lantic and TCI have made clear, their superhighway will give them full control over
the )rogramming from its point of origin through its delivery to the home. And they
mean to levy tolls on both programmers and consumers at several points along the
journey.

The first toll booth on TCI's superhighway will collect a fee imposed on users of
the superhighway for initial access, and that fee will not be a flat rate, but rather
will be levied on a sliding scale based on TCI's perception of the value of the par-
ticular programming. The second toll booth will collect the fee TCI will charge to
exit the hi.ghway and unlock the key inside the set-top box TCI has placed there,
In order to access the vtewer. And the third, and most pernicious, toll booth will
be the one that collects the charge for obtaining the spe,.ifications to the operating
system that will control the interactive lanes of the highway, without wl,z.h pro-
grammers will be unable to create software capable of accessing the highwity.

By manipulating crucial technologies over which it has the ability to gain control,
we believe that TCI will control what the set-top box is allowed to receive or not
receive. Already TCI's market power has made its choice of set-top box the de facto
industry standard. By the same token, Bell Atlantic/TCI will select the proprietary
technology and equipment necessary to construct their superhighway, and gwen the
fact that their superhighway will be the first constructed and capable of accessing
virtually 50 percent of all American homes it is safe to assume that the Bell Atlan-
ticTCI superhighway operating system will also become the de facto industry stand-
ard. If this occurs, Bell AtlanticATCI's control over the technology of program deliv-
ery, and thus over programming itself, will be almost absolute.

We need to be sure that TCI a superhighway is more than just a means to detour
both competition and free speech. To that end, I suggest that you ask TCI a few
questions about just what TCI means by an "open" superhighway. Because of TCI's
vagueness and its use of politically correct buzzwords, it may be impossible to pin
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TCI down, or ask all the right questions. Nevertheless, we would begin with the fbi.
lowing:

(1) Will TCI charges be based strictly on the amount of usage of the superhighway?
In other words, TCI should charge for the number of trucks on the road, but
not for the subjective value it places upon their cargo.

(2) Will TCI divest its entire interest in programming to a wholly unrelated third
party? Such a sale will help to prevent the threat of discrimination against non-
TCI programmers' access to TCI's highway.

(3) If not, will TCI limit its affiliated programmers' use of its highway to no more
than a specific percentage of the highway's total traffic capacity? TCI has spoken
of the virtually unlimited capacity of TCI's highway. But in actuality,, capacity
can be limited in a manner designed to permit TCI to continue to discriminate
against unaffiliated programmers by reserving a large portion of limited high-
way capacity for its favorite sons. A specific percentage cap on its usage will
help ensure that TCI builds the highway as openly as it promised.

(4) Will TCI subscribe to standardized, non-proprietary data formats (e.g., MPEG i1
for video and Dolby AC-3 for audio)? And will TCl agree not topa a propri.
etary transport layer on its data signal? In other words, will it make the high-
way usable by all vehicle makes and models?

(5) Will TCIs highway and set-top boxes support the use of at least two encryption
processes? Such a move will promote both signal security (by offering redun-
danc.7 in the event that one encryption process is compromised) as wel as com-
petition.

(6) Will TCI permit the set.top boxes to be sold as a commodity (like telephones are
now--but were not always), whereby all manufacturers have open access to the
necessary technology and specifications to build compatible equipment and
which all programmers can access? Or will it force a household that wants to
get otherprogramming services to go to the expense of getting another set-top
box? In effect, this would be no different from forcing a family to buy multiple
television sets simply to access different channels.

(7) Will TCI operate its Authorization Center as a non-profit free trade zone? In
other words, will TCI allow programmers to sell their services directly to the
viewer (or to other cable systems or other distributors), or will it insist that its
Authorization Center serve as a fgatekeeper which directly controls whether a
consumer receives a given service?

After you pose these questions to TCI, the more vague assurances or "don't
know's" you hear, the more worried you should be. All that I ask is that you do not
ut the highwayman in charge of the highway. Viacom believes that, at a minimum,

Congress should require that the superhighway be a full two-way operating system
that is entirely and truly open, and further, that the software specifications for ac-
cess to the superhighway be made publicly available.

II. C. TCI'S ACQUISITION OF PARAMOUNT WOULD FURTHER STIFLE COMPETITION AND
CREATIVITY IN THE CABLE INDuMrRY

If Paramount falls to TCI, through its controlled company, QVC, it will be further
able to control not only the method and manner of non-broadcast access to a critical
mass of American homes, but it will be further able to exclude from the marketplace
or competitively disadvantage any programming provider who will not agree to its
terms, and replace that provider's prormming with TCI's own program offerings.
The result of TCI's exclusionary tactics has been and will be to inflate prices to con-sumer, reduce quality and deny adequate returns for third-party programming, re-ducing the supply of innovative television.

To understand.the full ontext and the very real danger of a Paramount acquisi-tion by TCJ./QVC, one must understand the vertical integration TCI has alrea dy
achieved. For example, Turner Broadcasting, which is substantially controlled by
TCI, has acquired, or will soon acquire, control of independent studios New Line
Cinema and Castle Rock Entertainment. TCI has also entered into agreements pro-
viding for a substantial e~tuty interest in Carolc Pictures. And, according to public
reports, in addition to its intent to acquire Paramount, TCI is considering deals withboth MCA's Universal Studios and Sony's Columbia Pictures and Tri-Star Pictures.

What are the dangers of TCI con ling Paramount? Once TCI ha Paramount,
TCI will have the enhanced power to dictate terms to Viacom ad other pftgram-
mer by wielding the threat unless such programmers agree to Its ters, TCI
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will replace their programming with that produced by its captive studios. By de-
pressing to below-market levels the rate uf return of unaffiliated programmers, di-
versity, quality and new sources of programming will be thwarted to the detriment
of the American viewing public. Indeed, the power that TCU would have to control
proramnming and cable distribution is dangerous enough by itself, but when coupledwith the p ubli'.hing, television and motion picture production and other interests of
Paramount, the danger to fundamental First Amendmentprinciples designed to fur-
her a dversity of voices, a multiplicity of viewpoints and from of access to the

marketplace of ideas is sobering. This as especially significant in light of the threat-ened combination of two of the largest publishers in the world, Paramount andNewhouse. This combination would create the single largest and most powerful pub-lisher, p resenting, in and of itself, substantial antitrust questions. If TCr's plans arefulfilled, it will be TCI which determines which voices, viewPoints and ideas are car-ried on the nation's superhighway. Indee, TCI could end up controlling the news
we receive and the content o four children's schoolbooks.

DIFFERENCES IN VIACOM'S ACQUISITION OF PARAMOUNT

As I mentioned earlier, there are obvious and meaningful differences between thepraopodBl AtlanticfrCI/Lberty combination and NYNEX's investment inViao.Mst fundamentall, Bell Atlantic and TCI are merging their entire oper-ations. Two companies which would otherwise compete in an expanded marketplaceare becoming one, thereby eliminating the benefits of that competition. In contrast,NYNEX's relationship with Viacom is cornpletely different, since the two companieswill remain operationally independent. NYNEX is simply making a passive invest-ment in Vlacm and NYNEX will have no right to control Viacom's actions or vice-versa. Any future coordination between NYNEX and Viacom will occur only as a re-sult of arms-length negotiations between independent parties for the benefit of twoseparate shareholder constituencies. Bell AtlanticdTCllLiberty will combine to createone ggantic $80 billion cam pany which serves only one shareholder constituency,
whose largest shareholder will be John Malone.In contrast to the proposed Bell AtianticPrCI merger, which simply makes the na-tion's biggest cable operator even bigger, the proposed Paramount Viacom Inter-
national will combine two companies with different-yet compementary-strengths.
Rather than entrenchinpg an abusive monopolist, Paramount Viacom will create anew, strong competitor in which each partner has access to and can build on eachother's programming, expertise and talent, the very embodiment of First Amend-ment values.

The emergence of Paramount Viacom International is particularly important toensure America's traditional worldwide leadership in the creation of programming.Viacom Is already an international leader in marketing its programming services toEurope, Latin America and Asia. Paramount Viacma International will be a com-
p any with an even greater ability to create and export programming with broadinternational appeal and thus enhance American competition worldwide.The proposed Paramount/Viacom merger will do far more than help the U.S. bal-ane offpayments. It wll provide direct and almost immediate benefits to American
consumers. For example, Paramount's Simon & Schuster, the lead r in educational
publishing, will be able to tap into Viacm's expertise in interactive television tech-nology and together will create many new consumer offerings, such as a new Nickel-oden desijned as the first, true interactive educational network for students of all
ages and disciplines.

CONCLUSION
In conclusion, I appreciate your commitment to ensuring a fair and competitive

environment and to the principles of freedom of expression that you have long la-bored .*c guarantee every American. I thank you and will, of course, be happy to
answer any questions you may have.

Senator METZENBAUM. Thank you very much, Mr. Redstone.Mr. Martin Davis, chairman o the board and chief executive offi-cer of Paramount Communications, we are happy to hear from you,

sir.
STATEMENT OF MARTIN S, DAVISMr. DAVIS. Thank you. Mr. Chairman and members of the sub-committee, good morning. My purpose today is to tell you why the
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Paramount Communications board voted unanimously to enter into
a merger agreement with Viacom, a decision we announced on Sep-
tember 12, 1993.

We are proceeding with this merger agreement on the basis of
a revised and enhanced offer to our shareholders just made by
Viacom, an offer which, we strongly believe, provides our share-
holders with more value, both short and long term, more than the
unsolicited hostile takeover bid announced by QVC.

Let me now turn to the basis of our agreement with Viacom.
Paramount is a copyright-driven, American-owned enterprise. Our
operations are primarily in film and television production, as well
as book publishing. Our studio in Los Angeles, I might add, was
founded in 1912. Today, we are one of the Nation's leading publish-
ers of educational textbooks and related instructional materials, as
well as a premier trade book publisher through Simon & Schuster.

Paramount operates the now completely modernized Madison
Square Garden and its popular regional sports cable network, five
recently acquired and expanding theme parks, and seven UHF
broadcast stations. Paramount also helped to launch USA and Scd-
Fi, two successful cable networks jointly owned by MCA.

Over the past decade, the worlds of entertLinment and publish-
ing, our two core operations, were forever altered by changes
sweeping through our marketplace both here and abroad. These
dramatic changes posed formidable challenges to our management
and, if I may, let me cite some of them.

First, aided by a weak dollar and by less rigorous foreign ac-
counting practices, European and Japanese companies have en-
tered the U.S. market on a massive scale. Foreign owners are now
in control of large Hollywood studios and have gained an enormous
beachhead for the production of films, television and cable pro-
gramming, as well as access to valuable film libraries. They have
also acquired a number of major American publishing houses who
produce instructional materials for our schools.

Second, our competition overseas has intensified as we pursue
new global opportunities in the information and entertainment
fields. Our competition now comes in large measure from hori-
zontally and vertically integrated, foreign-owned entities who are
protected and shielded by their governments in a trade playing
field which is far from level when it comes to American companies.
If the United States is to remain a robust competitor in Asia and
throughout the Common Market, then only those American compa-
nies with strong complementary product franchises and efficient
distribution systems will succeed over the long run.

Third, within our own country the media lineup has been radi-
cally transformed. Companies that were once independent and lim-
ited to a single market have joined forces across the product and
service lines, as well as technologies, to create powerful multi-
national and domestic giants against whom we must also compete.

On that note, what must be of concern to you as members of the
Antitrust Subcommittee, as it is to us as independent program-
mers, is the extraordinary market power amassed by the cable
forces who are an integral part of the QVC lineup.

First, we have TCI, which is by far the Nation's largest cable op-
erator, with over 10 million subscribers. Add to that the 3-million-
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plus subscribers in Liberty Media, Boon to be folded back up again
by John Malone into TCI. But it does not atop there. Comcast, part
of the original QVC group, has 2.6 million subscribers, making itthe fourth largeat cable operator. The more recent QVC allies are
Cox Cable, with 1.7 million subscribers, and Newhouse Cable, with
1.3 million, the fifth and seventh largest MSO's. This brings the
grand total to nearly 19 million subscribers. Effectively, this na-
tionwide cable cartel would give TCI and its partners the ability to
control access to one out of every three cable homes in America.
When you throw in the Bell Atlantic service area, it is frightening
to contemplate that the TCI/QVC group would hold the power to
control the cable gateway to one out of every two homes in this
country.

This concentration of market power does not even stop there. The
TCI/Liberty Malone empire owns all or part of as many as 23 cable
networks and 16 regional sports networks. This combination of hor-
izontal and vertical power would have an even greater anticompeti-
tive mass if it were to succeed in acquiring the Paramount Studio,
as well as controlling the MSG Cable Network and our 50-percent
interest in USA Network.

A QVC-Paramount board consisting of TCI, Liberty Media,
Comcast, Newhouse, and Cox nominated directors would exert
enormous leverage over the marketplace not only in cable, but in
publishing, since Newhouse's Random House competes head to
head with Simon & Schuster.

Surely, this aggregation of media power in so few hands must
somehow be brought under control if we are to preserve the values
of competition, programming diversity, and the best interests of the
consumer. Our antitrust agencies must take a long and hard look
at the anticompetitive aspects of the QVC hostile takeover bid for
Paramount.

May I give you some historical perspective with a direct bearing
on the subject before you. During the 1930's and 1940's, companies
who owned the movie seats also owned the movies that were being
shown. This combination of content and carriage was stifling com-
petition and hurting the consumer.

In 1948, our Government broke up this vertically integrated mo-
nopoly in, as it turns out, the Paramount case. Despite the hand-
wringing at the time, the film makers prospered. They were able
to increase their production not only to serve their traditional mar-
ket, the theaters, but the new, free television markets which were
then opening up. I submit that we are in the same situation today.
Instead of movie seats, there are armchairs in the living room in
front of a screen in the form of a television set wired for cable.

Question: By severing the link between the cable program owner-
ship and the control over the means of delivery, could we, by taking
a leaf out of the Paramount case book, serve both the consumer
and increase competition in this new media age? The new media
gateway, I submit, whether it is called the communications super-
highway or whatever label one chooses to affix, must be open to all
programmers on a fair and equitable basis.

Despite the intent of the 1992 Cable Act, a crucial question you
must answer is whether large, integrated cable combines like TCI
will be able to continue to discriminate against independent cable
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programmers by denying them fair access to their delivery systems.
y so doing, they can block the only currently available cable

media path to the consumer. These cable bridge-keepers should no
longer be allowed to hold up independent program drivers by
charging exorbitant tolls or by keeping them off the cable roadway.

In the face of the structural changes in our business environment
that I referred to earlier, it became clear to management that Para-
mount could not simply stand pat. Since I became chairman of
Paramount in 1983-a company that at that time was known as
Gulf+Western where I have spent almost all of my working life-
my colleagues and I began to explore a number of alternative direc-
tions. These strategies were aimed at equipping Paramount to be-
come a first-class competitor in the domestic and international are-
nas, and thus to build long term rather than short-term share-
holder values.

A decade ago, we redefined our businesses by sharpening our
focus on entertainment and publishing. We were not afraid to un-
dertake the challenge of deconglomerating and to concentrate on
what we considered to be the growth areas of the future as ti- n-
formation age began to dawn. In so doing, we created excitizs op-
portunities for the writers, editors, directors, producers, and per-
formers, the talent that is at the heart of our business. And we did
so while strengthening our balance sheet by paying down our once
very heavy debt load and increasing our liquidity. In the process,
our shareholder values increased ten-fold.

During this restructuring, we also began to explore the possibili-
ties of a business combination to find, if you will, an ideal fit. In
pursuing that course, we wanted to avoid the dangers of highly le-
veraged or bust-up transactions that undermined so many compa-
nies in the "go for it" eighties. Our strategy led us to a careful
search for an acquisition that could meet these criteria: first, a
compatible management culture and business philosophy; a co-
bination that would present no antitrust hurdles-we believe in
competition, not in the heavy hand of monopoly: a financially
strong association without the need to sell off valuable assets, dis-
locating employees and their families as well as the communities
in which they live; a creative and innovative product mix, proven
entertainment franchises, and a motivated talent base together
with a global distribution and marketing system, taking full advan-
tage of the latest delivery technologies; and most importantly, a
community of interest that would enable us to grow and build our
businesses together for the long haul, businesses that would in-
form, entertain, and educate audiences both here and around the
world.

Viacom's chairman, Sumner Redstone, and I have been business
associates since the mid-1950's when he built a successful film ex-
hibition circuit throughout New England. Over the past 4 years,
Sumner Redstone and I talked about the possibilities of a Para-
mount-Viacom merger. Last summer, these spirited and arms-
length negotiations gained momentum. They culminated in the
friendly merger agreement approved by the Paramount board.
Clearly, I am convinced our agreement with Viacom meets all of
the criteria I outlined. Together, our combined companies can
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achieve more and compete more vigorously than each could have
done in its own right.

We saw the unusual benefits that could flow by bringing together
the array of creative talent both our companies have assembled in
recent years. We looked at the international distribution systems
represented by Viacom's MTV Latin America, Europe, and Asia
services. Linking these networks to our programming would en-
hance our ability to reach viewers all over the world.

We visualized the intriguing opportunities in educational pub-
lishing. Let me cite Viacom's popular children's cable network,
Nickelodeon, and the computer-based interactive learning tech-
nology Paramount is bringing into the Nation's classrooms. Uniting
these two great franchises would promote educational innovation
and literacy training.

We saw the potential of additional free television programming
and have just announced the creation of a fifth broadcast network
with Chris-Craft, a project we have been working on for more than
a year.

We saw a commitment to maintaining the integrity of our assets
and a resulting company that would accelerate iLs growth, expand
employment opportunities, and promote the flow of exports-the
uniqueness and popularity of American intellectual property that
can measurably improve the U.S. trade balance.

Senator METZENBAUM. Mr. Davis, can you wind up, please?
Mr. DAVIS. Pardon?
Senator METZENBAJM. Can you wind up, please?
Mr. DAVIS. I am almost there, sir.
We could not identify any antitrust or regulatory problems. In

fact, we are pleased to note that our proposed merger with Viacom
last week received the required Hart-Scott-Rodino approval from
the U.S. Government.

Finally, we recognize that Paramount Viacom, while still only
half the size of Time Warner and smaller than Fox' News Corp. or
Sony-Columbia, Matsushita's MCA or the German Bertelsmann
Group, could serve as a model for a new form of business alliance,
one prepared to meet the global goals of competition, programming
diversity, and state-of-the-art product innovation, while at the
same time honoring our joint commitment to building long-range
shareholder values.

Mr. Chairman, that completes my remarks. I am pleased to re-
spond to your questions.

Senator METZENBAUM. I do have, and my guess is my colleagues
have a number of questions, but before doing so some of our mem-
bers were not here before when we were taking opening state-
ments. Senator Specter, we would be happy to hear from you, sir.

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S.
SENATOR FROM THE STATE OF PENNSYLVANIA

Senator SPECTER. Thank you, Mr. Chairman. In an opening
statement, I would like to express some of the concerns which I
have, however I am now very late for an earlier commitment, so
I am going to have to excuse myself, but I will try to return to ask
questions and have a dialog.
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Up until late yesterday afternoon, all I knew about this matter
was what I read in the newspapers and heard on the electronic
media. As is the custom, I met late, at the request of Mr. Smith
and then at the request of Mr. Redstone and Mr. Davis. Although
I had earlier appointments scheduled at Mr. Diller's request, he
could not complete them, but I talked to him by phone today. What
I see unfolding is a very complicated picture, one which is going to
require very considerable anal ysis in a variety of fora.

When Mr. Smith outlines the goals of Bell Atlantic, I am can-
didly impressed. I have seen Bell Atlantic operate in my hometown
over many years, and I would like to see competition in cable and
in telephones both in Pennsylvania and in Philadelphia. I would
like better cable service also in Washington where they are also
present. Bell Atlantic and QVC and Comcast all have very substan-
tial roots in Pennsylvania.

When I take a look at the statements which are made by Mr.
Redstone, as I heard them yesterday afternoon and read his state-
ment and hear them this morning, I am very concerned. I have ex-
amined in a cursory fashion a very extensive complaint which
Viacom has filed against TCI in the Federal court alleging anti-
trust violations.

I don't know what the facts are, but if TCI is going to have ac-
cess to 50 percent of American households, then I have grave
doubts about the public policy wisdom of such an arrangement; but
I repeat, I don't know what the facts are. I have been provided with
a chart which talks about vertical integration and horizontal inte-
gration, and I think we may soon, if this is all so, have diagonal
integration, with as extensive as these issues are.

I am just a little disappointed that Dr. John Malone is not
present today, but I understand the problems of scheduling.

Senator METZENBAUM. He has been invited and he was out of the
country, but we expect him to be before us at a subsequent hear-
in tenator SPECTER, Well I would hope that he would be present.

When we talk about the kind of allegations-and I emphasize that
they are allegations--that Mr. EIedstone has made, and I don't
know what the facts are, but if these facts are proven, It is a very
serious question.

I have been dissatisfied with antitrust enforcement back through
many administrations, both Republican and Democratic. I don't
think we have had nearly enough vigor in antitrust enforcement.
Fortunately, there is a remedy on private right of action, and the
Viacom Co. has commenced a complex lawsuit with a big, thick, fat
complaint. It would be my hope that Viacom would pursue that in
Federal court. There are procedures with the temporary restraining
order and preliminary injunction to bring this matter into court
promptly and to see what can be proved.

I do not think it is possible for this subcommittee to begin to sort
out all these complex factual allegations and potential defenses.
When I listened to Mr. Diller on the telephone for a few moments
this morning, he had quite a lot to say on the other side. I under-
stand that Mr. Redstone and Viacom have some concerns, motiva-
tions perhaps, not to see the QVC merger take place with Para-
mount. I understand that, but whatever the motivations are, what
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is of concern to this committee and me and others is what the facts
are. So I would hope that Viacom would proceed to try to produce
a resolution of the facts and put up the evidence to the extent that
they have it.

Speaking for myself, and perhaps for others on the committee,
we are not going to get involved in whether Viacom or QVC ought
to merge with Paramount-that is another question-unless there
are antitrust implications in and of itself. But there are very pro-
found public policy interests involved here on the consumers of
America in cable television which are enormously, enormously im-
portant.

As I say, I will try to return to participate in the questioning,
and I think that we are going to have to scrutinize this matter very
closely. I hope that the new antitrust chief, Ms. Anne Bingaman,
a very competent lawyer who heads that division, will take a close
look and that we will be able to find out what the facts are so that
we can come to an informed judgment.

Senator METZENBAUM. Thank you very much, Senator Specter.
Senator Hatch, do you have an opening statement?

OPENING STATEMENT OF HON. ORRIN G. HATCH. A U.S.
SENATOR FROM THE STATE OF UTAH

Senator HATCH. Thank you, Mr. Chairman. This hearing is a
very Interesting one to me, and the issues surrounding this hearing
are very interesting. In my view, the question posed by the title of
this hearing, "Will Telecommunications Mega-Mergers Chill Com-
Fetition and Inflate Prices," manages to be both leading and mis-
eading. The answer to this question is clearly not the reflexive un-

thinking "yes" that the question invites. This question must in-
stead be examined in light of the revolutionary changes underway
in telecommunications.

Until now, the local markets for telephone and cable have devel-
oped and have been regulated as separate natural monopolies. Real
competition within each market has been viewed as technologically
infeasible and regulatory walls designed to prevent the leveraging
of market power into other market products have reinforced the
local monopolies.

Now, however, technological changes are rapidly rendering obso-
lete the assumptions that have governed regulation of local tele-
phone and cable markets. Specifically, remarkable advances in
wired and wireless communications will soon make vigorous com-
petition possible in both the local telephone and cable markets. The
regulatory walls protecting each of these monrpolies are rapidly
crumbling and the markets themselves are merging.

The collapse of these walls will not only subject the local tele-
phone company and the local cable company to competition; it will
also free them to venture out to compete on each other's terrain.
The sooner the local monopolies are ended, the more the American
consumer will benefit. Promotion of 'ompetition in the telephone
and cable markets is therefore the surest path to low prices and
quality service for the American consumer.

This hearing centers on two prospective mergers, one between a
local telephone company, albeit a very large one, and a cable sys-
tem, the largest; the other a battle within the cable industry for
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control of a movie studio. I hope that this hearing will examine,
among other issues, important questions stich as: What existing
regulatory barriers impede the development of competition in the
telephone and cable markets? Do alliances between local telephone
companies and out-of-region cable companies offer the best prospect
of vigorous competition in the emerging combined market? What
threats to long-term competition are posed by acquisitions during
this transitional phase that we are now in? These are Interesting
questions.

I have met with everybody testifying here today on this first
panel, and I have to say that I am concerned about some of the
problems that have been raised. I do think that it Is important, Mr.
Chairman, that Mr. Malone testifies before the committee and that
he be prepared to answer some of the questions that we have. I
think it is critical because this is not some little itty-bitty thing;
this is a very, very big set of processes and set of determinations,
and I, for one, want to do what is right and proper under the cir-
cumstances and under the law in this situation.

Thank you, Mr. Chairman.
Senator METZENBAUM. Thank you very much, Senator Hatch. Let

me make it very clear, we had indicated to Mr. Malone that we
would like to have him present here. I could not speak with him-
he was out of the country. I spoke with his representative. He told
me they would consider coming before the committee. I told him we
would expect him to come before the committee at a future date,
and we will work that out in the not too far distant future.

I also spoke with Mr. Barry Diller and he indicated a complete
willingness to be with us, and it is just a matter of scheduling. We
also expect to hear from Mr. Allen, chairman of the board of AT&T.
So we want to see to it that-and I am sure all of the committee
members feel the same way, and that is that all of the parties to
these matters be given an opportunity to be heard and that we be
given an opportunity to inquire of them.

With that, we will proceed forward with some questions and we
will start with you, Mr. Smith. Mr. Smith, until this merger was
announced, I had hoped, based on your company's past assertions
about competition, that Bell Atlantic would build a video platform
which would be the most formidable competitor to TCI's cable mo-
nopolies in the Bell Atlantic region.

You claim that you still will move to compete against cable.
Frankly, Mr. Smith, I am skeptical. Even if you are not allowed to
control both wires into the consumers's homes, you will no longer
have strong reason to compete aggressively against cable pompa-
nies. In fact, there is every reason to believe you will sell the TCI
cable systems in your phone region to companies that won't aggres-
sively compete against you. You and I both know you can make
sales to people who could be very aggressive competitors and you
can make sales to those that would not have sort of an understand-
ing to lay back and not come on too strong as a competitor.

I know there are lots of ways to achieve that kind of an objective,
realistically speaking. I believe you will have the power to leverage
TCI's vast programming and extensive cable systems to intimidate
your competitors and discourage or prevent them from competing
with you aggressively.
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Isn't it true that if this merger were approved, you could block
other phone or cable companies from competing with your phone
business because of the control that you have over so much popular
programming and the vast number of people that your cable sys-
tems would reach?

Mr. SMITH. No, it absolutely is not true, Senator. It is our inten-
tion to spin off all of the TCI and Liberty cable systems that are
in our territory in a way that will benefit the shareholders of the
corporation. We will do that in a way that will be consistent with
all of the laws of the land and we will not have any kind of cozy
arrangements with anyone at any time. It is the tradition of our
company, Bell Atlantic, to remain above reproach when it comes to
handling situations of this sort.

Somebody said that It is the definition of intelligence to be able
to hold two conflicting ideas in your mind at the same time, and
that means that sometimes we are going to have to deal with peo-
ple as competitors and at the same time they may be suppliers,
such as AT&T. We compete vigorously against AT&T. We compete
vigorously against Southwestern Bell. We compete vigorously
against all sorts of companies that are in our territory. We plan to
do exactly that.

We will build the world's best video network in the old Bell At-
lantic region. We will compete with the cable companies that are
there, whether they were owned by TCI or not in the pdst. And we
have a precedent to this. Back in 1984 when the Bell System was
broken into eight parts, AT&T and the seven regional holding com-
panies, there were questions of the sort that you posed. People
said, well, these are friends and they are going to have, at least
at the very beginning, the same shareholders, and so on; they won't
compete against each other. Well, I think that that has proven ab-
solutely not to be true.

We are strategic competitors against virtually every one of the
former members of the Bell System, and that is exactly what we
will do, and we don't do that just out of an altruism, Senator. We
do it because it is good business. The video market is large. The
interactive video market is going to be gigantic. It is very much to
our advantage to compete very directly against those cable compa-
nies.

The cable companies that will be spun off are likely to be spun
off to companies like AT&T, Bell South, Ameritech, excellent com-
panies who are going to be doing the same sorts of things as we
are out of their region. They are going to be competing against us
for telephone and we are going to be competing against them in our
territory in video. So I don't see this in any way being advan-
tageous to our shareholders, and It certainly is not something that
we would ever consider doing.

Senator METZEN AUM. Well, Mr. Smith, Bell Atlantic is a very
well-respected company.

Mr. SMITH. Thank you.
Senator METZENBAUM. And I hold it in the highest regard. You

made one statement that caught my attention. You said Bell Atlan-
tic would always want to conduct itself in a manner that would be
above reproach.

Mr. SMITH. Yes, sir.
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Senator METZENBAUM. But the fact is that I am not sure exactly
when you did it, but not too long ago Bell Atlantic was saying that
the cable rates should be reduced 2b percent. I came in from New
York early this morning and glanced at the Washington Post and
saw you had now changed your position on that, you said we will
have to reconsider that position. Now, that sort of sounds like, well,
I am on a different side of the table now; now, I am in the cable
business and I don't think this 28-percent reduction should be the
fact.

I have to say to you that we are all realists. You are a business
person. I came out of the business world, and if you are going to
own the cable companies, you don't want cable rates to be reduced
28 percent. But before when you weren't in that position of owning
TCI, you were for it. That is not exactly the kind of image that you
tell us Bell Atlantic maintains and wants to continue to maintain.
Would you care to address yourself to that?

Mr. SMITH. Yes, certainly. When we were providing testimony
concerning the Cable Act, we were concerned about rights and we
made statements of that sort. That still is to our advantage. As you
know, Senator, we are in a letter of intent stage. We haven't signed
a definitive agreement and we certainly haven't closed on these
properties, and you should be aware that there is a cash-flow test
In these properties which states that we will a a certain multiple
of the cash-flow. So if the cash-flow is slightly lower, we pay a
lower price. So I am not retracting that testimony.

We are going to have to review all of our positions so that we
represent our shareholders and our customers. All of the positions
that we made in the past were made sincerely. We felt that they
were appropriate. I am not retracting that, but we will have to con-
sider as circumstances alter cases and we go forward.

I feel that our company has been above reproach. What we have
attempted to do was to represent all aspects of our constituency,
which is our customers, our shareholders, our employees and the
communities. We try to do it in a balanced and reasonable way so
we provide a fair return and we provide good jobs and we provide
good value to the customers, and we are good citizens In the com-
munity. So, as we make these positions and we change over time,
we are doing it as circumstances alter, so I don't think that that
is in any way a change in our basic position.

Senator METZENBAUM. Are you saying to me that you need mo-
nopoly profits from cable consumers in order to complete this deal?

Mr. SMITH. Monopoly profits, sir?
Senator METZENBAUM. Yes.
Mr. SMITH. Would you explain?
Senator METZENBAUM. Well, if there is no competition-we were

looking at a world prior to this deal being made where It was rea-
sonable to assume and everybody in the field felt that the day was
coming when the Bell companies would be in a position to compete
with the cable companies by having the second wire into the home
and providing a similar service to that which cable provides.

Mr. SMITH. Absolutely.
Senator METZENBAUM. Now, the question is, when you eliminate

that, when you are in control of both of the wires--and even
though you say we will sel off one, the fact is you are saying to
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us now you need the profits that that monopoly gives yod, which
is what TCI now has. Before, you weri telling us there was a 28-
percent reduction that should be made, and now I gather from the
morning paper you are saying this is sonething we will have to re-
consider.

Mr. SMITH. I will have to read the morning paper, Senator, but
the fact Is that we made that statement b-nd we still think that
that is reasonable. The fact of the matter is, though, we will not
own both sides of the wires. Let me see if I cai- make that clear.

All across In the red parts that you see on your map there, TCI
is the cable operator. They will build full-service networks in those
areas and they will compete with all comers, not just other cable
competitors such as direct broadcast satellite or 28-gigahertz sys-
tems that are going to provide sort of short-term wireless cable or
any of the others. All comers will be competed with, including the
telephone companies.

We fully expect that the telephone companies will do what Bell
Atlantic is going to do in the yellow areas, and that is to equip
their networks with cable capacities that will deliver the equivalent
of video dial tone to all of the customers. It is to our advantage at
Bell Atlantic to compete directly with all of the cable companies
that are in that yellow territory.

We will never control both sides of the line. I sent a letter just
yesterday to yourself and a number of members of the leadership
making that very, very clear. We made that statement clear to the
Justice Department.

Senator METZENBAUM. Mr. Smith, I am going to have to ask you
to make your answers a little shorter because of time constraints.

Mr. SMITH. Yes, sir.
Senator METZENBAUM. But are you saying to me that people in

those red areas should be getting 28-percent rate reductions? Is
that what you are saying?

Mr. SMITH. No, I am not saying that, Senator.
Senator METZENBAUM. I didn t think so, but that is what you

said when you appeared before one of the regulatory bodies.
Mr. SMITH. Senator, I didn't appear before the body.
Senator METZENBAUM. No; I understand.
Mr. SMITH. That was a Bell Atlantic statement that was made.
Senator METZENBAUM. When I say "you," I mean Bell Atlantic.
Mr. SMITH. And under the circumstances at that time, they felt

that there should be a reduction in the rates at that level.
Senator METZENBAUM. Mr. Smith, you claim we don't need to

worry about the proposed merger because of the nondiscrimination
provisions of the 1992 Cable Act.

Mr. SMITH. That is correct.
Senator METZENBAUM. You claim under the act you won't be able

to leverage and discriminate, as John Malone did, so there is no
problem with your owning all of TCI's programming. However, if
yn are so confident that the law will work, why did you decide
that you needed to pay a hefty price to own all of this program-
ming?

Mr. SMITH. Well, let me say first of all that the accusations made
at this table and by others about John Malone are unproven, and
America has a long and cherished tradition of unsupported and
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unproven accusations and counteraccusations during acquisition
battles. So I am not about to coniment on which pot is calling
which kettle black, but I cannot sit by and say that John Malone
has done these things. These things that are absolutely unproven.

Senator METZENBAUM. I am not sure I would agree with that.
From my own personal experience, I remember when a little wire-
less company in Cleveland was trying to get Into the marketplace
and just had the squeeze pit upon it, and it seems to me that I
have some recollection of other instances in which John Malone has
indeed wielded his monopoly power.

Mr. SMITH. No offense, but accusations are not proof. But the fact
of the matter is I am not prepared to comment on those, and there
are accusations made the other way, of course. But the fact of the
matter is that the reason for the Bell Atlantic and TCI merger is
this, that we felt as we looked ahead that this country was going
to move toward interactive video systems that will be delivered to
every single home.

As I said in my testimony, this is going to be a very important
societal benefit. It is also going +o be a very good business. We con-
cluded in Bell Atlantic that we didn't have the programming and
cable experience and it would take us an awful long time to develop
it. We looked around this country and we said which companies
had this kind of experience, and we saw the fine companies of
Comcast and Time Warner and TCI and we concluded that the best
match for us would be TCI.

We paid the price, or offered the price to TCI and Liberty Media
based on the value that we saw in the future. The core com-
petencies of those companies matched ours perfectly. We had a way
and means that we felt we would spin out any kind of conflicting
assets within our region. We would promote competition outside of
our territory and we would bring fierce competition inside the terri-
tory by equipping our existing network to become that super-
highway. So that was the reason that we wanted to do that. This
is a wonderful new business for us and we saw them as the best
possible partner.

Senator METZENBAUM. Senator Hatch, I have got another ques-
tion for Mr. Smith, then I will yield to you and then I will come
back to Mr. Smith.

Senator HATCH. I would appreciate it if I could because I do have
to leave.

Senator METZENBAUM. I will just ask one more and then yield to
you.

Senator HATCH. OK, thank you.
Senator METZENBAUM. Under your merger agreement, I under-

stand that through TCI you would own a large share, 30 percent,
of Teleport, a company that has begun to provide direct competition
with luc,'l phone companies in New York, Boston, Chicago, Dallas,
Los Angeles, and is moving into the Bell Atlantic region particu-
larly with respect to New Jersey, Pennsylvania, and the District of
Columbia.

If this merger goes through, you would then have a 30-percent
share of Teleport. Wouldn't you then be able to stifle telephone
competition which would otherwise develop from Teleport?
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Mr. SMITH. We would seek to do exactly the same thing with
Teleport as we are doing with the in-region cable. We would think
it would be inappropriate to be on both sides of the competitive
wire, whether that competitor was a former TCI cable company or
a former Teleport company. So we would seek to divest all conflict-
ing assets of that sort.

Senator METZENBAUM. Senator Hatch?
Senator HATCH. Thank you, Mr. Chairman.
Mr. Smith, as you have heard again this morning and as you

know, TCI and Mr. Malone have been accused of a broad range of
abusive anticompetitive practices. Now, I admit these are accusa-
tions and I am eager to hear Mr. Malone's account. I understand
why he can't be here, a conflict in scheduling, but I think he is
going to have to come. In his absence, though, let me just direct
a couple of questions to you.

Mr. SMITH. Surely.
Senator HATCH. First, is Bell Atlantic's acquisition agreement

with TCI in any respect contingent upon QVC's successful acquisi-
tion of Paramount?

Mr. SMITH. No.
Senator HATCH. What role would Mr. Malone play in the com-

bined Bell Atlantic-TCI merger?
Mr. SMITH. Mr. Malone would be vice chairman and I will be

chairman of the board. Mr. Malone will be responsible for the de-
velopment of new programming, especially in the interactive, mul-
timedia area.

Senator HATCH. One of the basic concerns that Viacom has ex-
pressed about TCI is that its size in the cable systems market al-
legedly gives it monopsony power in acquiring programming, and
that it allegedly has leveraged and will continue to leverage that
power into monopoly power in the programming market. Now,
would you agree that if these allegations are true they would pose
a serious threat to competition and to the welfare of American con-
sumers?

Mr. SMITH. I think that the allegations are based on a model of
the industry which is rapidly changing.

Senator HATCH. But what if they are true?
Mr. SMITH. The model was that there was one cable operator in

each location and there were limited numbers of channels that
were available, and this scarce commodity into the living rooms
could be controlled by one person or another. Many of those con-
cerns have been addressed by the 1992 Cable Act. It is a good act
and it requires that unaffiliated content providers have access to
whatever number of channels there are.

But the fact is that the paradigm is changing. With compression
technologies and with wireless technologies, the capacity into each
city and to each home is increasing almost exponentially. We are
not talking about 30 channels that are limited anymore, or even
500 channels. The kind of interactive network that we are building
is based on the telephone model; that is, it is switched and any in-
dividual who has content will have access to this new network, and
we will be able to provide their contact Into the home. So the old
model, I believe, Is no longer operational.
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Senator HATCH. But would you agree that these allegations merit
careful examination by antitrust enforcement authorities?

Mr. SMITH. I think that all aspects of this deal will require care-
ful consideration, and we expect that and we want that so that we
can go forward on an even basis.

Senator HATCH. On pages 16 and 17 of his written testimony-
and I have read the testimony-Mr. Redstone poses seven ques-
tions to be asked of TCI. Now, may I request that you and Mr. Ma-
lone provide answers to those questions to the committee?

Mr. SMITH. Of course.
Senator HATCH. All right, thank you. Now, I have a question re-

I arding the proposed divestment of TCI's cable operations with Bell
tlantic's region. Let me say narenthetically that this divestment

eliminates what, from an antitriust perspective, would be the single
most potentially troublesome feature of the acquisition.

Mr. SMITH. Yes.
Senator HATCH. Could you explain how the divestment would

take place under the acquisition agreement, because as I read the
acquisition agreement transfer of in-region cable operations to an-
other company would be contingent on that com pany agreeing to
subscribe to Bell Atlantic's video dial tone network service? I want
to know if that is a correct reading, and if so, how would you re-
spond to the concerns that this provision itself might be anti-
competitive or might have anticompetitive consequences?

Mr. SMITH. The spin-out of the TCI assets in the Bell Atlantic
region is not contingent upon the taking of Bell Atlantic's video dial
tone service. This is an offer that we have made to every cable com-
pany in our operating territory and a number of them have accept-
ed it. This is an arrangement by which the video dial tone network
is built. It is either owned or co-owned by either or both of the par-
ties. It passes all of the scrutiny of the Justice Department to make
sure that, although capital may be preserved, which is the idea be-
hind this, competition is also preserved. The approval of those
agencies is required before any of these kinds of systems could be
put up, but it isn't contingent on that.

: Senator HATCH. One last question. Are there any existing regu-
latory barriers to competition in the cable market that you believe
are outdated?

Mr. SMITH. Yes; we went to court, as you may recall, in Alexan-
dria and said that the 1984 Cable Act was unconstitutional on first
amendment grounds. Bell Atlantic won that case and it was ap-
plied without a stay, pending appeal, to Bell Atlantic only.

We personally feel that there should not be any kind of cross-
ownership for cable and that telephone companies all over the
countries should be permitted into this field. Free and open com-
petition is really going to be very good. It is going to not only, I
believe, provide more choice and convenience, it is also going to
provide in the long run lower prices and it will also expand the
market. So, yes, I think there is that cross-ownership that is Inap-
propriate even today.

Senator HATCH. Thank you. Mr. Chairman, I just have a couple
of questions for Mr. Redstone. I have only taken about 5 or 6 min-
utes. Could I just finish these?

Senator METZENBAUM. I have no problem, but Senator Simon-
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Senator HATCH. Do you mind, Senator Simon, because this is
very important as far as I am concerned?

Senator SIMON. Go ahead.
Senator HATCH. There is a lot riding on it for all sides here. We

really do need to go into this in perhaps more detail than what we
are doing here today, and I appreciate our distinguished chairman
holding these hearings.

Mr. Redstone, as I understand it, your concerns center on TCI's
alleged power in the cable systems market. Now, do you agree that
technological changes make competition within the local cable mar-
ket possible, and if so, will these changes suffice to prevent the con-
solidation or maintenance of abusive market power?

Mr. REDSTONE. No, they won't. If I may suggest-
Senator HATCH. II you will get a little closer to your mike, I

think it will help.
Mr. REDSTONE. We have all heard about this 500-channel cable

system. Well, I will believe it when I see it. Right now, there is a
limited channel capacity throughout the United States. What you
have here, however, is control, not only horizontal control of cable,
such horizontal control that right now, forgetting the track record
of anticompetitive behavior, Mr. Malone decides what people can
hear and see in the United States, not only in his cable franchise
area but in the United States because if a cable channel cannot
succeed, it doesn't succeed anywhere.

That kind of power should not be in the hands of any one pcrson.
That kind of power will be enhanced in two ways; first, by an ac-
quisition of Paramount and, second, by this merger. It is not simply
the control of the gate; it is the control of the programming serv-
ices. Mr. Malone, through his own entities and related entities, con-
trols 25 programming services. He controls 16 regional sports chan-
nels. Are we to give him Paramount's one regional sports channel?

Right now, he is able to discriminate against every programmer.
I assure you, you will not find any programmers here to testify, ex-
cept those affiliated or particularly friendly with Mr. Malone, be-
cause if they do their life is in his hands. If you add the Paramount
library to Mr. Malone's enormous program holdings-those aren't
disposed of as a result of this merger-he can further discriminate
against other programmers and eliminate their necessity on his
cable systems.

But, finally, forgetting the track record of anticompetitive behav-
ior-we say it is not proven; it was proven enough for Senator Gore
to call it holding ransom, a shakedown, in the words of Senator
Gore, and he was right. Forgetting that, nobody should have this
kind of power. Nobody should be the gatekeeper to consumers to
cable, to access to cable.

Senator HATCH. But doesn't the 1992 Cable Act already proscribe
the activities that you allege that TCI has engaged in, and why
can't sufficient relief be obtained for these alleged violations either
through the courts or through the FCC?

Mr. REDSTONE. Well, I assume they can, and if we could only se-
cure a vigilant look at the antitrust implications of the proposed
merger of QVC and Paramount, as well as Bell Atlantic and TCI,-
that is all we have a right to ask. The hope that these conceais
which we express-we do have a private ax to grind, but we believe
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our concerns rise to the dignity of issues ef great public concern
which will affect the future of the telecommunications industry. We
believe that they should be seriously looked at by tLe antitrust au-
thorities. We have no right to request anything more than that.

Senator HATCH. Do you support or oppose eliminating existing
restrictions on the ability of telephone 'r ,panies to compete in the
cable business?

Mr. REDSTONE. I think that telephone companies should be al-
lowed to compete. I think that competition of every kind is good for
America, but while we hear about all this potential competition for
newcomers, the fact of the matter is that this merger, particularly
with TCI, eliminates competition between a proven monopolist and
Be!l Atlantic. That is the immediate result of this.

We have heard today, if I may just add one thought, that we all
want a state-of-the-art superhighway to the American home. We
think that is a good idea. We don't think it should be in the control
of one man.

Senator HATCH. Well, one last question. Does the Bell Atlantic
acquisition exacerbate any of your concerns? If so, how? Let me just
add this to it. How does the fact that the combined Bell Atlantic-
TCI entity would have access to half of the American homes reflect
a threat to competition if other telephone and cable entities would
also have access to such homes?

Mr. REDSTONE. I think what you have, sir, is the fact that with
just 20 to 25 percent of cable homes in the control of John Malone,
reaching just that part of the country, you have clearly anti-
competitive behavior. You clearly have serious antitrust issues
merely by the existence of the power, getting away from the abu-
sive power.

Remember, these people who have these monopolies are gate-
keepers. They decide who can get in and they decide what pro-
grammers can get in. When you add just his partners, you now
have a reach to one-third of the homes of America. When you add
Bell Atlantic, you have a reach by one company into 50 percent of
the homes of the United States. That is too much power for any-
body.

Senator HATCH. I have used up enough of my time. I am sorry,
Mr. Davis, I won't ask you any questions. I am sure you will miss
that. (Laughter.]

But I have really enjoyed this and have appreciated all of the
testimony here today, both the written and the oral. Thank you.

Senator METZENBAUM. Thank you, Senator Hatch.
Senator Simon?

OPENING STATEMENT OF HON. PAUL SIMON, A U.S. SENATOR
FROM THE STATE OF ILLINOIS

Senator SIMON. Thank you, Mr. Chairman. First, I want to com-
mend you for holding this hearing. I think it is important that we
look at any concentration of economic resources in our country, and
I think the Antitrust Division of the Justice Department also has
to look at this very carefully. I confess, as I have told one of you
at the table, I probably know less about this whole merger than
most members of this subcommittee. But I think whenever you
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have this kind of concentration of economic resources, we have to
look at it.

I would say, second, I am concerned not jus in this field, but in
general, about how we are allocating our capital resources in our
country. To the extent that you have a stock-for-stock transaction,
that is a healthy thing. We talk a great deal about the Federal
Government's deficit, and I have been one of those who has talked
a lot about it. But it is really a culture of debt that we have created
In our society that applies to corporations, it applies to consumers,
as well as to governments.

One of the changes in the tax law that came about the other day
that Senator Metzenbaum and I did not vote for was to, for the
first time since 1927, permit corporations to write off goodwill
when one corporation acquires another corporation. I might add, I
am going to be introducing legislation-I would be happy to have
you as a cosponsor, Senator Metzenbaum-

Senator METZENBAUM. You got me.
Senator SIMON [continuing]. To rescind that provision as of the

effective date that the President signs the legislation.
Third, I am concerned about this-and I mentioned to Mr. Smith

the other day when he stopped in the office-I am concerned about
telephone companies getting into the cable business and the alloca-
tion of costs. A February 1993 GAO report says the FCC simply
doesn't have the resources to monitor cross-subsidization ade-
quately. I am also sure the various State regulatory bodies do not
have the resources to monitor that adequately, and I fear that the
consumer can lose out in the long run in this kind of a situation.

Then, finally, since I have the three of you here-and unfortu-
nately I am just moving from committee meeting to committee
meeting this morning aiad I am going to have to leave in just a few
minutes. But since we have all three of you here who represent siz-
able investments in cable, one of the problems that we are trying
to work on is this whole question-and this is not a dollar bottom
line, but a cultural bottom line-the whole question of entertain-
ment violence on television that glorifies violence.

The research -is just overwhelming. The Surgeon General has
twice given us warnings, and the National Institute of Mental
Health has as well. No serious researcher questions the reality that
entertainment v olence is adding to violence in our society. The
broadcast netwo:ks have moved some. How permanent that move
is is a concern of mine. I have to say candidly cable has been much
less responsive in terms of where we ae going.

If I may just toss this one question at you-and there will prob-
ably be another panel on here before I get back, and I will also
have some written questions in some other areas. But since we
have the three of you here, what is your feeling in this whole area
of the glorification of violence? Obviously, if you are going to have
a program on the Civil War, it is going to have to have violence
in it, but the glorification of violence, what one researcher calls
"happy violence," is out there far too much.

Mr. SMITH. I would like to start, Senator. As a father, and soon
to be a grandfather twice, I am as concerned about the sex and vio-
lence on television as anyone and I really look forward to working
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with this new industry that we are in and also with the Congress
to resolve the issue.

I would like to make one comment, though, and it is a question
you might want to ask yourself as to why programming is so vulgar
and so violent today. One of the reasons is that the programmers
are addressing a very large audience through only the number of
channels that exist today. They end up programming at the lowest
common denominator.

A quote here from George Gilder that struck my eye said that
television is not vulgar because people are vulgar; it is vulgar be-
cause people are similar in their prurient interests and sharply dif-
ferentiated in their civilized concerns.

What we are about to do is to create a high-capacity interactive
network that will break down that old paradigm. We are going to
spend $15 billion upgrading TCI's network and Bell Atlantic's net-
work. It is going to provide a variety of specialized programming,
information and services to the public. They will have much more
control than they ever had in the old broadcast paradigm. The vul-
gar will remain, but it will not be broadcast to every single house
on the block.

Senator SIMON. Well, if I may just comment, then I want to hear
from the two of you. When you say "the vulgar," if something is
vulgar, it may offend you and it may offend me.

Mr. SMITH. I was using it as a euphemism for all of that stuff
we hate.

Senator SIMON. But the reality is the violence and the glorifi-
cation of violence is not simply vulgar; it is not simply offensive.

Mr. SMITH. I agree.
Senator SIMON. It does harm.
Mr. SMITH. It creates a pattern in the minds of some people and

it becomes the norm, I am afraid.
Senator SIMON. Yes, and what I would like to do is see some

cable people step up and say we want to eliminate this. We have
one of the best-known children's programs in this Nation that is
produced in two versions-one is the violent version for the United
States and the other is the nonviolent version for all the other
countries in the world. When the Christian Science Monitor asks
a spokesperson for the program why, she says in the United States
we expect violence and we have no adverse reaction- we can't sell
it in other countries. Something is wrong, and I think cable has to
join the broadcast industry in doing something about it.

Mr. SMITH. Whether "Beavis and Butt-Head" would sell across
this globe the way it sells here in the United States Is a real seri-
ous question, as someone who is now entering this new industry.

Senator SIMON. Mr. Redstone?
Mr. REDSTONE. In the first place, I can beat the gentletnan to my

right in one respect. I have five grandchildren and I am very con-
cerned about their viewing habits. In fact, notwithstanding the last
comment, I think that Nickelodeon has been generally praised here
and throughout the world for the contribution it makes to chil-
dren's education and programming, and we take that responsibility
very seriously.

I think MTV performed a true service in bringing out hundreds
of thousands of people who had given up on the system to vote in
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its Choose or Lose campaign last year. As far as the slur on
uBeavis and Butt-Head," what took place there was that we devel-
oped a program that was basically a satire on the foibles of Amer-
ica. We did not expect young children to be watching it. We learned
a hard lesson. The program was immediately moved to late at
night and a thorough search of the editorial comments of that
"Beavis and Butt-Head" show.

Believe me, we are committed to anything that will eliminate
fratultous violence in programming in the United States. Nor do
rbelieve that the addition of 40 more channels necessarily brings
about the result that violence will be diminished. That depends
upon the responsibility of the programmer, not the number of chan-
nels.

Senator SIMON. Mr. Davis?
Mr. DAVIS. Senator Simon, I am pleased to see this so far has

been a nonviolent session. [Laughter.]
We will try and keep it that way.
Senator SIMON. Yes.
Mr. DAVIS. In the 30.5 hours of programming that we at Para-

mount produce today, perhaps the one show that you have singled
out is "The Untouchables" of all the shows that we have, and we
are cognizant of the issues that have come up on violence. We are
sensitive to it. We are working with you, not only ourselves but
through the Motion Picture Association. We are working with the
networks. We are working with those cable operators, or program-
mers I should say, that will function with us, and we intend to do
something about it. We are aware of it. We don't necessarily agree
on all of the issues, but I think you will find remarkable changes
in the future.

Senator SIMON. I thank you, Mr. Chairman.
Senator METZENBAUM. Thank you, Senator Simon.
Senator Specter?
Senator SPECTER. Thank you, Mr. Chairman.
Mr. Smith, when I was reciting in my opening statement some

of the allegations of Mr. Redstone, I saw you nodding in the nega-
tive. I would be pleased to hear any comment you would care to
make on what Mr. Redstone had to say about TCrs alleged monop-
oly powers.

Mr. SMITH. Well, as Mr. Redstone began to add up all of the
areas of TCI's control, I thought for a moment we were approach-
ing 125 percent of the country. I believe that the figures are exag-
gerated and are incorrect. The fact of the matter is that if you
count, as Mr. Redstone did, all of the telephone and all of the cable
subscribers in this country, there are 175 million cable and tele-
phone subscribers, and TCI and Bell Atlantic have 22 million of
those. So you can take those two numbers and divide them any
way you like and add others that may be influenced. But in this
world of competition that we are entering, no company is going to
have the kind of control that Mr. Redstone suggests or accuses TCI
of.

Senator SPECTER. Well, that is a factual question we will have
to inquire into further.

Mr. SMITH. Of course.
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Senator SPECTER. Permit me to ask you if, in fact, TCI did have
a 50-percent market share or access to a market share, would you
consider that excessive in the public interest?

Mr. SMITH. If TCI controlled 50 percent of the V7t million tele-
phone and cable subscribers, I would say you would have some real
questions there.

Senator SPECTER. You and I talked briefly yesterday about the
additional capital and jobs which would be created.

Mr. SMITH. Yes.
Senator SPECTER. That is always a comment of desirability.

-Would you tell us how much capital vould be provided by the pro-
posed Bell Atlantic-TCI merger and how many jobs that would cre-
ate nationally, with some focus on Pennsylvania? [Laughter.]

Mr. SMITH. I will have to use some Kentucky or Pennsylvania
windage here, but basically as we build the business lans for the
new interactive networks that we will build in the old TCI and in
the new Bell Atlantic territory, we, as I said in my testimony, will
be spending something in the neighborhood of at least $15 billion
over just the next 6 years.

We expect those investments to accelerate beyond that. There
will be two effects of that, one of which will be the actual Jobs in
our territory and, by the way, in all of the other telephone terri-
tories and cable territories in this country that will, I believe, take
this merger as the model for the future and they will build their
own levels of networks.

But there will be two levels of jobs, first of all those Jobs that are
involved in the building of the network itself. Those are linemen
and splicer jobs, jobs that involve building of the fiber optic high-
ways themselves, the programmers who will program the new sys-
tems. This is the computer programmers, not counting all of the
others that will be involved in the deployment of the irformation.

At the end of that 5 years, we are going to be talking about thou-
sands and thousands of jobs in Pennsylvania. I can give you one
hint as to the number. I believe in Pennsylvania alone, in our cur-
rent plans we have something in the neighborhood of $2 billion to
spend in just this 5-year period after the merger, so we are talking
about substantial investments in this network.

But beyond that, just think about what kinds of services these
are going to spawn. QVC, for example, is a very rudimentary-and
I am not talking about it in terms of any bid; I am talking about
it as a service. QVC is a very rudimentary kind of service. It is on
one channel and it is not all that easy to buy the services. Yet,
there are 5,000 people who work for that company across the coun-
try-by the way, Senator, 2,500 of them in Pennsylvania-who
produce this very, very rudimentary shopping service. As It be-
comes interactive, as it becomes even broader, this and the other
kinds of home shopping and home information services are going
to create Jobs in that magnitude, thousands of Jobs, sir.

Senator SPECTER. Thank you, Mr. Smith.
Mr. Redstone, your statement contains some ver strong allega-

tions. You have the charge here that TCI was atle to pressure
CNBC into not going to a news format because it would compete
with CNN, which has a significant control factor by TCI and Dr.
Malone. You might be interested to know, if you don't know al-
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ready, that CNBC covered your full testimony and they cut off
when it came to my opening statement. [Laughter.]

Mr. REDSTONE. Believe me, I have no control over CNBC, sir.
Senator SPECTER. You have no control. Perhaps there is coverage

b indirection. They want to be sure to not be subject to a charge
ofunfairness.

You then say In your statement that "Vice President Gore called
the CNBC situation a 'shakedown' by TCI." Now, it may be that
Vice President Gore is not totally without influence in the Clinton
administration. Given his attitude on the subject as you articulate
it, why can't you get the Department of Justice to act on your
charges?

Mr. REDSTONE. I would like to answer that, but may I, Senator,
Just refer to one statement that was made by Mr. Smith?

Senator SPECTER. As soon as you have answered my question,you mayMr. RDSTONE. Well, we would hope that he would become inter-

ested.
Senator THTRMOND. If you don't mind, speak In your microphone.
Mr. REDSTONE. We would hope that Vice President Gore would

become interested. As a matter of fact, Vice President Gore also
said that John Malone was the godfather of the cable industry cosa
nostra, so we would think that he should be interested in the pub-
lic policy, issues that we have raised in our complaint. Incidentally,
we realize that it Is not the function of any government body to
deal with a private dispute. What we say is that this private dis-
pute involves issues of great national concern.

Senator SPECTER. Well, have you asked the Justice Department
to look into these charges?

Mr. REDSTONE. Our lawyers have been meeting with the Justice
Department. I believe at the request of the Justice Department,
our technology people have been to the Justice Department to dis-
cuss in detail the bottlenecks in the transmission of the cignal in
the United States. We have met with Mr. Neel, who is the Deputy
Chief of Staff at the White House.

What we are really seeking is no more than a good, hard look
at what is taking place here. We are satisfied, if that takes place,
there will not be a Paramount merger with QVC, which was inci-
dentally just described as a rudimentary shopping channel.

Senator SPECTER. Well, did you take those complaints to the De-
partment of Justice-

Mr. REDSTONE. Yes.
Senator SPECTER. Excuse me. You haven't heard the question

yet-before you filed your Federal antitrust suit?
Mr. REDSTONE. No.
Senator SPECTER. Why not?
Mr. REDSTONE. I am not certain. I guess we thought it was our

responsibility to file the complaint. It may have been a better pro-
cedure to discuss it with them at that time, but we did go to the
Department of Justice to express the complaint.

Senator SPECTER. Well, the private right of action is really a sup-
plement to the Department of Justice. I would think that you
would look to them. If they file the complaint, you don't have to
pay the f ling fee.
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Mr. REDSTONE. Well, I would agree with that, Senator, but it is
not always possible to stimulate a Government agency to utilize
the necessary resources to approach abuses of the kind that exist.
We are really hoping that we will be successful in having the anti-
trust agencies take a good, hard look at Paramount-QVC and Bell
Atlantic-TCI.

Senator SPECTER. I have many more questions, but I will ask
only one in the interests of time because there are so many more
witnesses, and that pertains to your statement on page 5 which
you made orally that TCI has threatened to "crucify" The Movie
Channel by dropping it from TCI's cable system in favor of Lib-
erty's own Encore service.

Now, in a context where TCI has sufficient market power to
make that kind of a threat and complete it, what is the quality of
your evidence that you have on such a serious charge?

Mr. REDSTONE. We will introduce evidence by employees discuss-
ing this matter with employees of TCI who used the phrase-this
is not a phrase that we made up---"we will crucify you if there is
not a deal done that satisfies John Malone."

Senator SPECTER. Well, a final statement, Mr. Redstone. If you
have that quality of proof, I hope you will go into Federal court
seek a temporary restraining order or preliminary injunction, and
then we will really know what the facts are if they are submitted
to a court and you have an adjudication.

Mr. REDSTONE. We assure you, sir, that the allegations made in
our complaint are not frivolous. Every one of them will be proven.

Senator SPECTER. Thank you.
Senator METZENBAUM. Senator Thurmond?

OPENING STATEMENT OF HON. STROM THURMOND, A U.S.
SENATOR FROM THE STATE OF SOUTH CAROLINA

Senator THURMOND. Thank you, Mr. Chairman. Mr. Chairman,
I want to make a brief statement and then I will have a few ques-
tions.

The hearing this morning seeks to address the complex issues in-
volved in the telecommunications industry by looking at consolida-
tion which recently has been proposed. These issues are exciting
because traditional telephone, cable television, and wireless tech-
nologies are rapidly converging, which may bring new products and
strong competition into areas that have not experienced the Invig-
orating effects of competition in the past. We are at the point
where cable systems have the ability to begin offering telephone
services, while telephone companies may be able to provide video
services over their telephone lines.

The role of the Congress should be to encourage competition In
these converging technologies so that consumers benefit from better
services and lower prices. We should make sure that laws and reg-
ulations keep up with technological advances so that we do not un-
necessarily restrain competition where it could flourish in the mar-
ketplace. ,

Certainly, this hearing should not be tdken as a signal to inves-
tors or the antitrust enforcement agencies that the specific trans-
actions being discussed are disfavored or will not survive antitrust
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scrutiny. Our purpose today is not to conduct an antitrust minitrial
of the merits of specific transactions.

The Department of Justice and the Federal Trade Commission
have been given the responsibility for conducting detailed analyses
of mergers under the antitrust laws. In carrying out this respon-
sibility, I expect that the agencies will carefully scrutinize large
telecommunications mergers. However, it is neither necessary nor
advisable for the Congress to try to micromanage this review proc-
ess by the antitrust enforcement agencies or to try to influence how
transactions are viewed in the financial markets.

Mr. Chairman, the issue should not be whether any particular
merger is good or bad, but whether any changes in the applicable
laws or regulations may be desirable to achieve strong competition
in the telecommunications industry for the benefit of consumers.

I want to thank all these witnesses for their time and effort in
appearing before the subcommittee this morning.

Now, Mr. Smith, please make your answers as brief as you can
since time is moving on. Does merging with TCI provide any tech-
nological help to Bell Atlantic's plans to offer video services over its
telephone lines within the Bell Atlantic region, or does the merger
simply provide Bell Atlantic with programming in that region?

Mr. SMITH. Senator, it was about a year or two ago that we con-
cluded that in order to get the competencies and thb abilities that
involved programmin and cable operations, it would take us a
number of years. We looked at all of the available companies, the
companies in this country, concluded that TCI was a very good op-
erator, and that as we combined we would be able to accelerate the
deployment of the interactive services in our territory using their
skills.

Senator THURMOND. Mr. Davis, In your written testimony you
suggest opening the media gateway to all programmers. Does your
proposal apply to all companies, including Viacom, or only to tele-
phone companies and the largest cable companies?

Mr. DAVIS. It clearly applies to everyone. Mr. Smith, in his re-
marks, was referring to choice and control for the consumer. I am
as concerned about will the programmers, such as ourselves, have
some choice and some small measure of control with who we deal
with, or be told who we have to deal with or be told what the price
is for our programming. That is our concern, sir.

Senator THURMOND. Under the FCC rules on video dial tone, do
all video programmers have equal access to the video delivery sys-
tems that will be avai!able over the telephone lines?

Mr. DAVIS. Yes.
Senator THURMOND. Mr. Redstone and Mr. Davis, you both might

answer this question. You are focusing on TCI as the party inter-
ested in Paramount, but is Lhe ultimate competition for Paramount
between Bell Atlantic, through TCI, and NYNEX through its back-
ing of Viacom?

Mr. REDSTONE. I will reply to that, sir. The ultimate competition
today Involves a true monopolist, TCI. Our position-I tried to
bring this in before. Mr. Smith will have no difficulty refuting
statements that I didn't make. I didn't make a statement that they
would control 125 percent of America, but the statements I made
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were accurate--20 to 25 percent themselves, a third with their
partners, access to 50 percent of America with Bell Atlantic.

Coming back to.your question, sir, we are concerned both with
the implications of Paramount-QVC and Bell Atlantic-TCI. One of
our concerns is that you are not only dealing today with a gate-
keeper whose gatekeeping will be expanded, you are dealing with
a party who combines that with vertical integration, controls 25
programming services, now wants to add to it the Paramount li-
rary, which will add several more channels in a world which still

has limited channel capacity, increasing the power to diminish the
role of the independent programmer like ourselves and the power
to discriminate in favor of his own services. Whenever you give
anybody control of that much product, you give them control of
price.

Senator THURMOND. Mr. Davis, your testimony noted that Para-
mount chose Viacom in order to enhance your ability to reach view-
ers. If QVC is ultimately successful in its bid and survives the scru-
tiny of the antitrust enforcement agencies, would QVC not result
in more viewers being reached with Paramount's products?

Mr. DAVIS. It would be virtually impossible, sir, because the rea-
son that we said that we chose to merge with Viacom is looking at
the plethora of product that will be available and the opportunities
between the two companies. QVC is a shopping network, and hav-
ing been accused of disparaging it as a shopping network, that is
what it is. Viacom is not, Paramount is not.

You are talking about cable networks that exist in Viacom. As we
said earlier, we have an interest in the USA and the Sci-Fi cable
networks. We have a regional sports network through Madison
Square Garden. Putting that together with the creative personnel,
with the creative talents that both companies possess, with the
huge amount of programming that we have in television, will make
this a very successful company that no other company frankly can
match in terms of programming only.

Senator THURMOND. Mr. Redstone, in your testimony you seem
to consider all of the cable market share of QVC's backers to be
controlled by TCI. What is the basis for this?

Mr. REDSTONE. TCI controls QVC in the following way. TCI has
something like 22 to 27 percent of control through Liberty Media.
Its two partners, Comcast and Diller, each control about 12.5 per-
cent. That comes very close to 50 percent, with the rest widely dis-
persed. There is a voting trust. Mr. Malone's partners have to vote
with Mr. Malone.

Now, coming to some of the other cable programming set-vices,
let's come to Turner Broadcasting. Other than Ted Turner, Mr. Ma-
lone is the largest stockholder of Turner Broadcasting, but more
important than that, he has negative control of everything Turner
Broadcasting does. Turner cannot spend more than $1 million un-
less John Malone says OK.

So when Turner acquired or agreed to acquire New Line and
Castle Rock, they could not do so unless John Malone said OK.
That has particular significance when you consider the other inter-
ests in Carolco, his alleged interest in obtaining equity in
Matsushita and Sony, and now you want to add Paramount to that.
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Senator THURMOND. I want to ask this question to be answered
briefly by all of you. We will start with Mr. Smith. If cable compa-
nies are backed by larger telephone companies outside their home
regions, will this provide stronger competition in the telecommuni-
cations industry? That is, will not Viacom, backed by NYNEX, be
a more equal competitor to TCI, backed by Bell Atlantic, compared
to the situation before the telephone companies get involved?

Mr. SMITH. Yes, I think that will result in more vigorous com-
petition. It is not only NYNEX and Viacom and Bell Atlantic and
TCI, it is also US West and Time Warner and Southwestern Bell-
and Hauser Cable in our own territory. These are companies that
have come to the conclusion that they need both the expertise of
cable as well as telephony, and it is going to result in more com-
petition, lower prices, and more choice across this country.

Senator THURMOND. Mr. Redstone?
Mr. REDSTONE. I was just going to say, sir, that the-
Senator THURMOND. Speak in your microphone so we can hear

you, please.
Mr. REDSTONE. The premise about NYNEX and Viacom is really,

if I may say so, totally off the track. It is net applicable and irrele-
vant. YNEX has no interest other than make a financial invest-
ment in Viacom. They made an investment in terms of a convert-
ible preferred stock. There are no arrangements for any business
transactions between NYNEX and Viacom. None may ever take
w ace. If one does, be assured it will receive the proper scrutiny.

at is not at all comparable to a merger, an actual merger, be-
tween Bell Atlantic and TCI. There is no merger between us and
NYNEX. They made an investment in our company, period, over
and out.

Senator THURMOND. Mr. Davis?
Mr. DAVIS. As a programmer, we obviously welcome :nonr com-

petition. As a programmer, we also welcome more channelE avail-
able to us, not controlled by one single entity. What we would like
to see under the new cable law and we would like to see under the
new rules applying to telephone companies is more telephone com-
panies coming in with their systems, as opposed to frankly acquir-
ing other existing cable systems, which is only going to stifle com-
petition.

Senator THURMOND. Thank you, gentlemen, for your appearance.
Mr. Chairman, thank you.

Senator METZENBAUM. Thank you, Senator Thurmond.
Mr. Smith, it has been a long time. I would like to come to you.
Mr. SMITH. Yes, sir.
Senator METZENBAUM. I am firmly convinced that competition

would drive both telephone and cable rates down. In past hearings
before this subcommittee and other committees, representatives of
consumer and business telephone ratepayers have claimed that
Bell Atlantic and other phone companies have charged rates sig-
nificantly higher than were appropriate for a telephone monopoly.
Many of these groups, as well as Bell Atlantic, complained about
monopolistic pricing in the cable industry.

It seems to me that this merger will actually make it less likely
that consumers will get the rate reductions they deserve. Mr. Hat-
field, a communications expert who will testify later this morning,
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claims that you will maximize your profits by not going head-to-
head against other competitors to provide the kind of package of
cable service or local phone service that consumers receive today.

You have described your cable venturea as a video jukebox that
has a server to offer consumers individual shows. I am not sure if
you used those phrases today, but I know you did yesterday when
we were talking. I don't understand how that would be real com-
petition, with the 40 to 50 chanrtels of diverse programming that
cable companies offer today. I wonder if you could explain how
you-

Mr. SMITH. Yes; let me start with the local ratepayers in the tele-
phone industry. We are very proud in Bell Atlantic of having prob-
ably the very best record over the last 10 years since divestiture
of keeping basic rates in line. In some of our jurisdictions, it has
been virtually a decade, 10 years, and basic rates have remained
at the lowest levels in the countrr. In the areas where we are be-
ginning our video dial tone experiments, New Jersey, for example,
has the lowest rates in the country. So we have a very good track
record. We have agreements with the various State regulators to
provide incentives to our companyand keep basic rates low that
will go well into the 21st century. We are very proud of that.

In terms of the video jukebox and why that will increase competi-
tion, if I can take just a moment, the notion of channels in the year
2000 will be considered quaint. It will be old-fashioned and people
will really chuckle about the fact that there were 30 or 40 or 50.

The video jukebox provides you an infinite number of channels
in every single home. As much storage space as there is on these
huge new servers that IBM, DEC, Compaq, and other companies
will build, that will be the rumber of "channels" or services that
will be available to you, not 30 or 50 or 500, but thousands and
thousands to every single home.

The day of limited capacity for video is over. This new technology
brought about by digital equipment machines, brought about by
fiber optics and by the switching technologies of the telephone com-
panies, will provide an infinite variety and virtually infinite capac-
ity. So the old paradigm, I am afraid, is gone.

Senator METZENBAUM. Mr. Redstone claims that through TCI,
you will be able to manipulate the market for communications
equipment in a manner that harms competition. When similar con-
cerns were raised in the telephone industry, we opened that mar-
ket to competition to prevent the AT&T monopoly from thwarting
innovation. Your company previously suggested to the FCC that all
cable equipment be made available to consumers just as telephones
are today. Do you still stand by that position?

Mr. SMITH. Yes; I think that is probably a gGod idea and I think
that that is exactly the way the marketplace will evolve; that is
all aspects of these markets will be competitive. The timing and
the exact terms of exactly how that will take place over time re-
mains to be seen. The existing entities, such as cable companies
and telephone companies, will be offering competitive services, bun-
dling and unbundling, packaging and unpackaging services in
every conceivable way.

The consumer will have the choice, and since they will have not
just one cable company or one telephone company in any terri-,.ory,
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they are the ones who will rule the roost, not an individual, not an
individual company, not a producer, not a transport company, but
the consumer.

Senator METZENBAUM. You are assuming that there will be com-
petition.

Mr. SMITH. We are going to make sure that there is, sir.
Senator METZENBAUM. One of the concerns of this hearing is

whether there indeed will be competition and whether this merger
would eliminate that likelihood.

Mr. SMITH. If I may say so, sir, we certainly wouldn't have en-
tered into this merger if we didn't believe that there would be com.
petition and that that competition would be profitable to our share-
holders.

Senator METZENBAUM. Wait a minute. I am talking about com-
petition against you. I am not talking about your ability to compete
with others. I think there is no question that you will be able to
compete.

Mr. SMITH. We will certainly compete in the red areas against
the existing cable companies outside of our territory, and already
Time Warner and US West have stated that they will compete
against Bell Atlantic in our territory, and so has Southwestern Bell
when they bought the Hauser cable properties. So there will be
competition. They are already building the systems to do so.

Senator METZENBAUM. That is one of the major questions before
us, and they are, can you compete without having the programs
available and will you have too much control of the programming?

You claim that cable competition in your region will not be
harmed by your proposed merger because TCI's properties in your
region are not that extensive. My understanding is quite different.
Is it not true that TCI owns cable systems-I guess maybe you an-
swered this before-serving about 1.2 million cable subscribers in
your cable territory? Isn't that the fact?

Mr. SMITH. Yes, that is correct, sir, and as we have stated in my
letter to you yesterday, to the Justice Department and in my testi-
mony, we plan to spin those off to separate corporations which will
compete vigorously with us and we with them.

Senator METZENBAUM. But absent the merger, TCI had the po-
tential, or has the potential to be your strongest competitor.

Mr. SMITH. TCI, Comcast, Cox Cable, Jones Intercable-all of
these companies in each of the towns are very strong competitors
and they plan, each on their own, to go into the telephone business
just as we plan to go into the cable business. There is going to be
competition on both sides. This merger doesn't affect that in the
least. In fact, it increases the possibility of competition in our terri-
tory and outside, sir.

Senator METZENBAUM. That is the question that will be before
the Antitrust Division and the FCC.

Mr. SMITH. Yes, sir.
Senator METZENBAUM. The 1992 Cable Act was designed to get

at the anticompetitive practices of the cable industry. However, Mr.
Redstone claims that the untested strength of FCC regulations can-
not possibly counter any incentives to engage in anticompetitive
conduct that would grow out of this merger.
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Bell Atlantic recently challenged the FCC's rules regulating cable
rates. In fact, Bell Atlantic filed a Federal lawsuit alleging that the
FCC wasn't aggressive enou gh in bringing down those rates. You
obviously recognized that with inflated cable rates, cable companies
would have excess cash to invest in equipment that would help
them compete with your telephone business.

Given the skepticism that your own company has expressed
about the FCC's ability to protect consumers through rulemaking,
wouldn't you agree that the antitrust agencies should be even more
skeptical of the power of FCC rulemaking to protect consumers
when they review this deal?

Mr. SMITH. If there is only one cable company in town, then
those statements are reasonable. If there are two cable companies
in town, as there is today in the Bell Atlantic region because we
tested the 1984 Cable Act under first amendment conditions and
found that it was unconstitutional-now that there are two cable,
companies in town, you will have competition, as well as the FCC
and the other regulators that will make sure that competition is
fair.

I believe in the market, and the market will tell us who provides
the best value, the most reliable service and the most quality, and
the customers are the ones that are going to tell us. Bell Atlantic
won that case, and so we are entering into the cable business right
now. We are building it in New Jersey, we are building it in Vir-
ginia, and we will build it all over our territory.

Senator METZENBAUM. Thank you, Mr. Smith.
Mr. Redstone, Viacom has filed an antitrust lawsuit against TCI.

It has been mentioned several times today. I want to make it clear
that neither I nor this committee take a position on your lawsuit.
I do not believe Congress should be trying a lawsuit in a hearing.
However, many of your allegations are consistent with the kind of
conduct that led the Congress to enact cable legislation last year.
Therefore, they raise deeply troubling questions about the proposed
merger between Bell Atlantic and TCI.

My first question to you then is, one of the biggest concerns that
I have about the Bell Atlantic deal is that it signals an end to com-
petition between cable and telephone companies, or could offer that

ind of signal, depending upon your interpretation and the factual
basis as determined by the agencies. The way I see it, Bell Atlantic
has neutralized its most likely competitor for local phone service by
merging with TCI.

Your company, Viacom, operates the 12th largest cable system in
the country. Therefore, you must have thought about how competi-
tion was most likely to develop in your industry. Were you antici-
pating that, in the future, local telephone companies would be com-
peting head-to-head with you for the delivery of cable services?

Mr. REDSTONE. It is hard to answer that question, Senator. Mr.
Smith describes a rosy new world that is going to take place some
time in the future where competition will exist. All I know, air, is
that this particular merger is one of the most obvious and inflam-
matory examples of the elimination of competition between one
man who has excessive control of the cable industry and Bell At-
lantic.
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Also, if I may, Mr. Smith carefully avoids reference to the control
of programming. He says in the year 2000 there will be a million
programming services. I don't know about the year 2000. I am con-
cerned about the independent cable programmers who will be put
out of business next year because of the influence of Mr. Malone.

It Is not so easy to develop a cable programming servicc. sir. Six
years ago when we took over Viacom, MTV was considered a fad.
We worked very hard. We were lucky, we were successful, and now
we have an international global network. That can't be done just
like that. It is easy just to confine your views to access to the
consumer. That is bad enough, but what about the control of pro-
gramming services?

In other words, it takes the two. It is not just the horizontal con-
spiracy that exists and is being enhanced here, it is the vertical in-
tegration and the control of all those programming services which
puts TCI in a position that it has today.

Senator METZENBAUM. Let me go to Mr. Davis. Mr. Davis, I get
the impression from your statements that you believe it makes
business sense for communications network owners like cable com-
panies that want to become more competitive and be part of the so-
called information age to invest in programming. Am I correct in
that?

Mr. DAvis. No, sir.
Senator METZENBAUM. No?
Mr. DAVIS. No; actually, when I cited the 1948 consent decree,

or the consent decree imposed upon the motion picture in 1948, I
am referring to that and I am using that as an analogy to today.
We are talking about allowing the programmers or the producers
that we were then in 1948 to have access to the theaters then or
the distributors today. If we have to deal with one source which
has control, we are not going to be able to determine our own des-
tiny
tenator METZENBAUM. But what I am really asking you is
doesn't it make sense, and isn't what we are seeing is the need for
communications network owners like cable companies-if they
want to become more competitive and be part of the so-called infor-
mation age, don't they then have to concern themselves more with
programming than almost any other aspect of this?

Mr. DAVIS. No; I would think that by doing that, they would only
exercise more and more control. They would be able to determine
what goes on, who produces what, and who does what.

Mr. REDSTONE. May I help on that, Senator?
Senator METZENBAUM. Surely.
Mr. REDSTONE. The problem is, of course, it would be good to be

able to develop more programming, but you can't develop program-
ming In the United States today unless John Malone says OK.
That is the problem. He now determines what people can see and
hear In the United States. It is not possible. Unless John Malone
says Court TV can live, It doesn't live.

Let me give you a quick example, if you like, that we just went
through. We developed a shopping channel called the MTV Music
Shopping Channel. Mr. Malone was wild for it. Barry Diller called
me very upset because it was going to go on HSN, another service
controlled by John Malone. I said, why don't you talk to John Ma-
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lone. I don't want to, in this hearing, discuss what he said about
John Malone; it is in our complaint.

But here is the answer. As soon as the Paramount transaction
occurred, all of a sudden this MTV Music Shopping Channel that
Barry called me about and wanted and was so upset because it was
going to go on HSN-that disappeared. Its life was over, and in-
stead we have a German company, Bertelsmann Music, which was
introduced on the scene and our stock was knocked off that day.
That Is what we live with today.

Mr. SMITH. If I may, we are talking about the merger of TCI and
Bell Atlantic, and all roads, all accusations and all logic seems to
go back to Viacom and Paramount. These are accusations that are
unproven and there are opportunities for Mr. Redstone to find rem-
edies for these in the courts. I would suggest that he does that.

The statement that there is no programming in this country that
can ever exist without John Malone is nonsense and, looking for-
ward, the changes in our Industry that are underway today-IBM
and Digital Equipment and Microsoft are creating this interactive
future, a future that isn't 10 years away, but is 1 or 2 years away-
will create an open architecture that will not permit anyone, not
Mr. Redstone or Mr. Malone or anyone, to control. This is the world
that we are creating today.

Mr. Redstone is talking about the past. We have got to look for-
ward to the future. This merger creates an opportunity for competi-
tion outside the Bell Atlantic territory in telephony and It creates
competition inside our territory for cable. The programming will
have all kinds of new paths, not just one lane on the superhighway,
but two and three and four lanes through the air and through the
terrestrial networks.

Mr. REDSTONE. May I, Senator? We are not talking about yester-
day. We are talking about today. Mr. Smith is talking about a rosy
contemplated future. We are talking about today. To the extent
that we have referred to Paramount, what we have said is that TCI
now has monopolistic power in distribution and in the control of
programming. What we have said is that becomes enhanced by a
merger with Viacom, and it becomes further enhanced by a merger
with Bell Atlantic.

Senator METZENBAUM. Gentlemen, we thank you very much for
your appearance here today. I think, Mr Smith I do hope that you
will convey, as well as his representatives in the audience, to Mr.
Malone that we do expect him to appear before this committee
soon. We will be adjourning some time by Thanksgiving and we ex-
pect to hear from him, we expect to hear from Mr. Diller, and we
expect to hear from Mr. Allen of AT&T, and so we don't want to
wait until the very last minute to do so.

Gentlemen, thank you very much for being here.
Mr. SMITH. Thank you, Senator.
r. REDSTONE. Thank you.

Mr. SMITH. Senator Thurmond, thank you.
Senator METZENBAUM. Our next three witnesses are Dale Hat-

field, president of Hatfield Associates, of Boulder, CO; Kevin
Arquit, of Rogers & Wells, of New York; and Peter W. Huber, Kel-
logg, Huber & Hansen, of Washington, DC. We will limit each of
the witnesses to 5 minutes. At the conclusion of the witnesses' tes-
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timony, Senator Thurmond has another engagement and he has
asked if he might proceed before the Chair, and I have no objection
to that, for a period of 10 minutes.

I will say to each of the witnesses, please indicate whether you
currently are or have in the past few years done any work for par-
ties that have an interest in any of these mergers we are discuss-
ing. In other words, I know that some of you are professionals in
this area. I do not find fault with that. We have called you as wit-
nesses because you are experts and it would only be understand-
able that you would have some clients in the area.

I would like you each, before Senator Thurmond asks any ques-
tions-in fact, Senator Thurmond, I really question the procedure
of asking questions before these men have had a chance to testify.
You are on live C-SPAN and it just seems as if it is totally out of
order. I think the questions could be submitted afterwards, but I
think we owe it to them to permit them to offer their 5-minute
statements before any questions are asked.

Do you have questions of each of them?
Senator THURMOND. I was just going to base them on their state-

ments they have already submitted.
Senator METZENBAUM. Well, I know, but I think if we do that-

we never have done that before and I don't think we should do it
today.

Mr. Hatfield, would you proceed and tell us something about
your previous or present clients as well? I want to make it clear
that in asking that question I am not suggesting any impropriety,
nor am I looking askance at the fact that these men who are ex-
pserts in this area do work for people who have an interest in this
ssue before us today.

Please proceed.

PANEL CONSISTING OF DALE N. HATFIELD, PRESIDENT, HAT-
FIELD ASSOCIATES, INC., BOULDER, CO; KEVIN J. ARQUIT,
ROGERS & WELLS, NEW YORK, NY; AND PETER HUBER, SEN-
IOR FELLOW, MANHATTAN INSTITUTE FOR POLICY RE-
SEARCH, NEW YORK, NY

STATEMENT OF DALE N. HATFIELD
Mr. HATFIELD. Thank you, Mr. -Chairman. I very much appre-

ciate the opportunity to appear before the subcommittee today to
testify regarding this recent wave of mergers. Let me state, as you
have asked, I have been in the consulting business for a little over
11 years, almost 12 years. I have done work for cable television
companies, competitive access providers. These are the new compa-
nies that are competing with the telephone companies for limited
services. I have done some work for the Bell operating companies,
and also have worked for a number of the long-distance carriers as
well, and then, of course, a lot of other carriers, mobile radio people
and things like that, that may have some interest in this proceed-
ing. However, I should gay that I am here today strictly on my
own.

Senator METZENBAUM. Please proceed, Mr. Hatfield. Thank you.
Mr. HATFIELD. In this testimony, I will focus my attention on po-

tential purchases by the regional Bell operating companies of large
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cable companies, as exemplified by the proposed merger of Bell At.
lantic and TCI. Of course, I have prepared-

Senator MErZENBAUM. Slow it down a little. You are reading so
fast it is going to be hard to follow you.

Mr. HATFIELD. I am trying to get my 5 minutes. Thank you.
Senator METZENBAUM. But I want to be sure we can appreciate

what you are saying.
Mr. HATFIELD. I have prepared a full statement which I have

given to the subcommittee and, of course, I will summarize It here.
Senator METZENBAUM. All statements will be included in the

record.
Mr. HATFIELD. Let me state at the outset that when I first heard

the announcement of the proposed merger of a large telephone
company and the largest cable company, and when I recognized
that this was just probably the first of a series of mergers of the
same type to follow, I was really discouraged. I was extremely dis-
appointed because for some 20 years now, I have been a steadfast
advocate of the notion that competition, rather than monopoly, is
the best way of assuring customers a diversity of affordable com-
munications and information products and services.

My initial reaction was, and still is, that allowing the consolida-
tion of large telephone companies and large cable companies is like-
ly to reduce the prospects for meaningful competition in commu-
nications and information services. In the few minutes I have avail-
able, I would like to set forth some personal observations as to why
the mergers of local telephone companies and cable companies are
likely to reduce rather than enhance competition.

First, I would observe that the history of the communications in-
dustry In the United States has not been a happy one from an anti.
trust perspective. From the earliest days of the industry, the Bell
System sought to gain and maintain a monopoly by the most nefar-
ious means, including denying access to essential facilities and buy-
ing out competition.

I am reminded of this history because the economics of having
two networks, a telephone company wire coming into your home
and a cable company wire coming into your home-the economics
of that are still very uncertain. But if you think for a moment, if
the economics do not support two wires and if the telephone compa-
nies have come to believe that the cable companies might MI-
mately have the superior technology or position, then it seems to
me it is in their mutual benefit to protect their existing busiless
and investments by acquiring their potential competitors; that is,
they have a strong Incentive to make sure that the competing tech-
nology or system is in friendly telephone company hands, and this
is exactly the direction in which I see we are headed.

Second, and related to my first point, I have always been some.
what skeptical of cable companies actually competing successfully
for the provision of ordinary local telephone service because of a
host of barriers, including State laws and regulations that precede
it. In listening to the testimony here today, it sounds like somehow
this competition is a foregone conclusion. I have testified through
the United States before State regulatory commissions, and by and
large they show an extreme degree of skepticism about the benefits
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of ordinary local competition, in part, because of its possible impact
on universal service.

However, having participated in the industry for so many years
and finally seeing the willingness at least of a few regulators to at
least entertain the notion of local competition, I feel that independ-
ent cable systems represent the best long-term promise for true
local telephone competition. But with cable systems owned by other
telephone companies, and despite the arguments of the proponents
of the merger to the contrary, I believe that the likelihood of com-
petition will be reduced.

In other words, with such tight control of the industry by a few
companies, I doubt if they will -eally compete. I am afraid they will
just pull their punches. Even if the competition does emerge, it is
more apt to be at the fringes of the market rather than the tradi-
tional core portions of the respective telephone and cable busi-
nesses.

Third, I think from what I heard this morning we are missing
something here because even if competition develops, we will still
be left with a duopoly and the two providers, telephone companier
and cable companies owned by telephone companies, would have a
strong incentive to limit additional entry using, for example, their
control over rights-of-way. In short, a duopoly does not equate to
competition, and the duopolists have -an incentive to fight addi-
tional entry just as a cellular telephone duopol recently fought so
hard to maintain control of their duopoly, their business.

Fourth, over the past few years I have been very gratified to see
Bellcore and Cable Labs, the research arms of the telephone indus-
try and the cable industry respectively, compete in terms of design-
ing the best architecture for future broadband networks. I think
that rivalry has been very beneficial to the two industries and ulti-
mately to customers. I have to wonder whether that rivalry will
continue if the industry is consolidated into telephone company
hands. In fact, I doubt if both laboratories will even continue to
exist independently if full consolidation of the industry takes place.

Fifth, and finally, if the number of sparate paths into the home
diminishes or if the number of entities controlling these paths de-
creases, then I am much more concerned about some of the content
control and content ownership issues that have been raised here
this morning.

Let me just simply conclude my testimony by stating that based
upon my 20-some-odd years of experienca in the industry and in
dealing with potential competitors, I believe that the proposed
merger raises substantial and significant competitive concerns that
must be addressed fully by the antitrust enforcement agencies and
the communications policymakers.

Again, thank you very much, Mr. Chairman and the subcommit-
tee for giving me the opportunity to testify today.

(The prepared statement of Mr. Hatfield follows:]

P.EPARWn STATMrN'T OF DALE N. HATFIELD, P(.LqiDEN-r OF HATFirEL,) A sOcIATFR,
INC.

INTRODUCTION

Thank you Mr. Chairman. I very much appreciate the opportunity to appear be.
fote you today to testify regarding the recent wave of mergers in the telecommuni-

HeinOnline  -- 20 Bernard D. Reams, Jr. & William H. Manz, Federal Telecommunications Law: A Legislative History of the Telecommunications Act of
1996, Pub. L. No. 104-104, 110 Stat. 56 (1996) including the Communications Decency Act 52 1997



cations industry. I have been involved in the telecommunications policy arena for
over twenty years, and I can state without he.4itation, or reservation that the Issues
raised by these mergers are crucial to the development of telecommunications In the
United States. They are particularly crucial in determining what role competition-
rather than monopoly-will play in the future development of our nation's tele-
communications and information infrastructures, and I want to commend you and
the Subcommittee for holding these hearings so promptly.

Before I present the substance of my testimony, Ithought it might be useful if
I briefly summarized my experience in the telecommunications policy field. One of
my earliest positions was Deputy Chief of the Office of Studies and Analysis in the
Office of Telecommunications Policy, Executive Office of the President. From there,
I went to the Federal Communications Commission (FCC) where I became Chief of
the Office of Plans and Policy. After serving at the FCC, I went to the National
Telecommuucations and Information Administration (NTIA) in the U.S. Depart-
ment of Commerce, where I became Chief of the Office of Policy Analysis and Devel.
opment. Subsequently, I became Acting Assistant Secretary and then Deputy Assist-
ant Secretary of Commerce for Communications and Information and Deputy Ad-
ministrator or NTIA. I left government nearly twelve years ago, and established my
own consulting firm in Boulder, Colorado. We have grown to six full-time profes-
sionals with advanced degrees in engineering, economics, and business. A principal
part of our consulting work has been for firms-including cable television compa-
nies-who have sought to compete with telephone companies in the provision of
local communications services. In addition to serving private sector clients, I have
also served as a consultant to the Department of Justice and to foreign governments
regarding issues of telecommunications policy.

In my testimony here today, I will focus my attention on potential purchases by
the Regional Bell Operating Companies and GTE of large cable television companies
(Multiple System Operators or MSO's), as exemplified by the proposed merger of
Bell Atlantic and Tele-Communications Inc. (TCI). I will divide the balance of my
testimony into three parts. First, I will touch on som. of the public policy benefits
claimed by proponents of these mergers. Second, I will briefly set forth what I be-
lieve are their potential dangers to the public interest. Third, I will offer some per-
sonal observations based upon my experience and study of the history of the tele-
communications field. I should hasten to add that the views and opinions I am ex-
pressing here today are iny own, and do not necessary reflect the views of other en-
tities with which I have been, or am affiliated.

Let me also state at the outset that, when I first heard the announcement of the
planned merger of a large local telephone company and the largest cable company
and recognized t ,_t other mergers would surely follow if it was left unchallenged,
my heart sank. My heart sank because, for more than twenty years, I have been
a steadfast advocate of the notion that competition-rather than monopoly-is the
best way of assuring consumers a diversity of affordable telecommunications and in-
formation products and services. My initial reaction was, and still is, that allowing
the consolidation of large telephone companies and cable companies will greatly di-
minish the prospects for future competition in telecommunications and information
services.

.. POTENTIAL PUBLIC INTEREST BENEFITS

The proponents of these mergers of large telephone companies ind cable television
companies have -advanced three public interest benefits that could potentially flow
from this increased industry concentration. First, they have argued that cable com-
panies lack experience in designing, operating, maintaining, and monaging the
types of two-way systems necessary to provide ordinary local telephone services and
that the mergers would result in the transfer of the necessary experience. Second,
they have argued-sometimes unfairly perhaps-that cable television networks have
a negative quality and reliability image and that the image would be enhanced by
an affiliation with a large telephone company. Third, they argue that because of the
debt burdens carried by the cable companies they would be unable to upgrade their
networks without the infusion of capital from the telephotie companies. Thus, the
proponents allege that these mergers would increase the prospects of the cable firms
successfully competing in the provision of local telephone services.

POTENTIAL THREAT TO THE PUBLIC INTEREST

In terms of the danger to the public interest presented by the mergers of the large
telephone and cable firms, I have identified six potential threats:
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First, if, in their acquisitions of cable television companies, the local telephone
companies are allowed to retain control of cable systems lying within their telephone
operating areas, the prospects for meaningful competition between the two industry
sectors will be reduced and the potential for bottleneck control over video and other
fbrms of programming into the home will be increased.

Second, cable companies (a) have been aggressive investors in companies that
have entered the market to carry telephone calls and other forms of communications
between large users and the long distance telephone companies such as AT&T, MCI
and Sprint, (b) have been experimenting with bypassing the local telephone com-
pany to carry telephone calls from smaller customers to those same long distance
companies, and (c) have been exploring entry into the ordinary local telephone mar-
ket itself. Likewise, local telephone companies-especialy Bell Atlantic--have been
experimenting with technologies that would allow them to deliver television pro-
gramming in competition with the cable companies. With a highly consolidated, na-
tionwide telephone/cable industry, there would be a much diminished likelihood of
these two industries competing head-to-head in the core of each other's businesses.

Third, both the large telephone companies and the large cable companies have
been experimenting with wireless pocket-phone systems (Personal Communications
Systems or PCS) and those systems may form the technical basis for (a) competition
with existing cellular radio companies and (b), potential competition for ordinary
local telephone services. Since the FCC has tentatively decided to allow both tele-
phone companies and cable companies (like Bell Atlantic and TCI) to bid for the li-
censes to provide these pocket-phone systems, potential competition could be re-
duced since the acquired spectrum would be under common ownership following a
merger. Furthermore, cable television systems can be combined with these wireless
pocket-phone systems to create networks that can compete with cellular radio sys-
ems. But it is unlikely that telephone company owned cable companies would pur-

sue this opportunity arssively in order to avoid competing with their parent's
own, out-of-region celluar affiliates.

Fourth, the fundamental structure of the telecommunications market has an im-
pact on diversity and innovation. Eight large telephone companies (the Bell Operat-
ing Companies and GTE) and the large cable companies today provide numerous

arallel paths for innovation. A reduction in those parallel paths is likely to lead
less innovation.
Fifth, a key bottleneck for new entrants into broad band communications is the

availability of programming. The cable companies already have substantial owner-
shi positions in programming and the large telephone companies have signaled
ther intent in becoming investors in the programming market as well. With a high-
ly consolidated, nationwide cablettelephone business, there will be fewer independ-
ent investors in program production, thus reducing program competition and diver-
sity.

Sixth, if ownership of the facilities for the local distribution of programming Is
concentrated in fewer firms, and if those firms also have an ownership interest in
their own programming (the situation that would exist after these mergers), then
those firms would have incentives nrt to carry independently produced program-
ming thus further reducing program competition and diversity.

PE.RS'ONAL. o01*:RVATIONS

Over the last few minutes I have set forth some of the allegedpublic interest ben.
eflts of mergers between ths large telephone companies and described the large
cable companies and the associated Jdngcrs. In the time I have remaining, I would
like to offer some personal observations regarding these issues:

First, and perhaps most importantly, I must observe that the history of the tele.
communications industry in the United States has not been a happy one from an
antitrust perspective. Going back to the earliest years of the industry following the
expiration of the Bell patents prior to the end of the last century, AT&T tried to
stifle emerging independent competition by refusing to Interconnect, by refusing to
sell equipment to the new entrants, by filing numerous patent suits, by attempting
to thwart the development of superior non-Bell equipment, by dominating the con-
duct of the R&D necessary to advance the industry, and by engaging In a public
relations war to destroy public and financial mupport for the independents. When
these attempts failed to stop competitive inroads, the company shifted strategies
and began to acquire its competitors. It was these acquisitions, coupled with other
actions, that led to the Bell System's monopoly control over the telephone industry
and the subsequent abuses that produced the AT&T antitrust suit and the break-
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u of the Bell System. Moreover, the anti-competitive and anti-consumer practices
a the Bell Operating Companies since the break-up have been well documented.

I am reminded of this history because the economics of having two networks serv.
in; the nation's homes is still uncertain. But if the economics do not support two"wires" and if the telephone companies believe that the long term effect of cable.
telephone company competition may be that cable companies have the superior tech-
nology or position-for example, because they control the existing broad band con-
nection into the home-then it is to the mutual benefit of the telephone companies
to protect their existing business and investment by acquiring their potential com-
petitors just as their predecessors did. Moreover, if the mergers are approved, they
will have the same incentives (and increased abilities) to maintain that resulting
monopoly just as they have in the post-break-up environment.

Second, and related to my first point, I have always been somewhat skeptical of
cable companies actually competing successfully for the provision of ordinary tele-
phone services because of host of barriers--such as telephone number portability
difficult and contentious issues surrounding the prices, terms and conditions of
interconnection with the incumbent monopolist, and state regulatory barriers to
name just a few. However, having watched competition develop successfully In the
telephone equipment and long distance portions of the telecommunications market-
and the apparent willingness on the part of some regulators to entertain the notion
of local competition-I feel that cable systems did present the best long term prom-
ise for true local telephone competition.

Thus, as I indicated at the outset of my testimony, I was very disappointed when
I learned of the proposed merger because I felt it would be the "straw that breaks
the camel's back in terms of such competition actually developing. In other words,
my belief is that when firms face each other on opposite sides of the table in mul-
tiple markets, it reduces the likelihood that they will engage in vigorous competition
in each other's territory. In other words, if telephone company A owns the cable
company in telephone company B's territory and telephone company B owns the
cable company in A's territory, they are less likely to use their telephone facilities
to compete in the cable business and vice versa. It is less risky for them to confine
themselves to their core business and avoid head-to-head competitiva. On this basis,
if competition does still emerge, it is apt to be at the fringes of the market-say
in the provision of specialized and/or new services-rather than in the traditional
core portions of the their respective telephone and cable businessc-.

Third, and related to my first two observations, even if a modicmn of competition
does develop, there will be strong incentives for a consolidated, nationwide cable-
telephone industry to attempt to foreclose entry by additional competitors. Because
of their control over critical rights-of-way and bottleneck facilities, the! would be in
a strong position to limit additional entry. Having two providers in a market-q. du-
opoly-is not enough to produce real competition because the potential price cutt'r
knows that any reduction in price will be immediately met by the other competitor.
With multiple providers, there will always be a maverick who will cut prices andthereby protect consumers from the exercise of monopoly power.

The likelihood of concerted action is exacerbated act that the large tele-

phone companies (a) must-by necessity-work together to coordinate the operationof their interconnected land line nctworks, (bI share in the ownership of a large por-
tion of the cellular radio industry, and (c) typically act in a unified position in the
face of threats to their commercial well being. In short, a consolidated industry has
the incentive to react to additional competition in a unified way just as the cellular
radio carriers (largely owned by the tlephone companies) did in opposing a new en-
trant into their business FieetCall/NEXT

Fourth, over the past few years I have been gratified to seethe rivalry between

Bellcore and CableLabs (the research arms of the telephone and cable industries re-
spbctively) compete in terms of the best architectures for fture br-adband net-
works capable of carrying vast amounts of information. In my opinion, that rivalry
has caused the Bell Operating Companies to retreat from what regard as an overly
exWensive, overly complex, fiber-to-the-home architecture to a more cost-effective ar-
chitectwr based upon a fiber-copper (coaxial cable) hybrid advanced by the cable in-
dustry. Even more recently, I read a trade press report ta Bellore researchers

had designed a video-on-demand system designed to put interactive, multimedia ap-
pications, viat telephone network, in te hands of the customer instad of at the
telephone ormpany Central Office. The article states specifically that this develop-

menlt rpre nt(s) a subtle turn in thinking by the telephone industry, patterned
after recemt architecture developments in the cable TV world." I have to wonaer
whether such rivalry can, and will exist, if the industry is consolidated. In fact, I
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doubt If both laboratories will continue to exist if full consolidation of the industry
takes place.

Fifth and finally, if the number of independent paths into the home diminishes
or, jf the number of entities controlling those paths decreases, then I have even
stronger concerns about the proposed mergers. Given the telephone industry's in-
creased interest in investing in cable programming and the recent Federal Court de-
cision that would allow Bell Atlantic to provide cable programming within their des-
ignated local exchange areas, the potential drawbacks from the merger seem even
more severe from a content-control standpoint.

SUMMARY AND CONCLUSIONS

In the interest of time, I will simply summarize my testimony by stating that
based upon my twenty-odd years of experience in the industry working with poten-
tial competitors, I believe the proposed merger raises substantial and significant
oompetitive concerns that must be addressed fully by antitrust enforcement agencies
and communications policymakers.

Senator METZENBAUM. Thank you, Mr. Hatfield. We appreciate
your testimony and I will have some questions for you from myself
as well as from Senator Thurmond.

Mr. Arquit?

STATEMENT OF KEVIN J. ARQUIT
Mr. ARQUIT. Thank you, Senator. In response to your question,

first of all, I am a partner in the law firm of Rogers & Wells. How-
ever, neither I nor the firm has a client interest in this matter.
This testimony was prepared on my own time. In terms of your re-
quest about previous employment, I guess in that sense I was em-
ployed by the Federal Trade Commission. In the last 2 years of the
Reagan administration, I was its general counsel, and during the
Bush administration I was the Director of the Bureau of Competi-
tion and in that capacity we investigated and analyzed several
cable and programming mergers, but that is the background.

Senator METZENBAUM. Does your firm represent any cable or
telephone companies at the present time?

Mr. ARQurr. Not that I know of, and none has paid for this testi-
mony.

Senator METZENBAUM. I wasn't suggesting they paid for it.
Mr. ARQurr. OK. Well, I would like to discuss the antitrust impli-

cations of recent telecommunications mergers. My comments are
set forth in much greater detail in my written statement.

To me it seems obvious that asking the hard antitrust questions
now is the prudent course to take. It will be impossible to remake
the competitive landscape 10 years from now if mistakes result
from the lack of a thorough analysis. However, we should also rec-
ognize that a transaction may speed up the emergence of an inter-
active, multimedia market. If a merger is necessary to achieve that
efficiency, the antitrust laws should not stand in the way.

The motivation for virtually every merger is increased profits,
and that fact alone is not troubling. The focus of the antitrust en-
forcer should be on the expected source of those profits. Will the
profits come from leaps in innovation, improved efficiency, or lower
costs? If so, the merging parties should be given a hearty round of
applause. Or will the profits come from an exercise of market
power and the elimination of competition which will benefit the
parties, but at the expense of everyone else? Answering these ques-
tions is the challenge that confronts the antitrust enforcer.
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Let's consider this distinction in the context of a merger between
a phone company and a cable company. At first glance, what is the
big deal? A telephone company provides telephone service and
cable companies provide cable programming. If the two c'.mpanies
were not competing before, how could a merger between them less-en competition?

Well, one answer is that two companies can compete not just in
the final service offered to consumers, but across an entire spec-
trum of activities, including research and development. In the tele-
communications industry, for example, the merging parties may
not presently have overlapping products or services, but nonethe-
less be active, competing participants in a research and develop-
ment race to be a leader in the emerging interactive, multimedia
market. A merger puts an effective end to such competition.

There are those who will point out that there are multiple other
players that exist, so the loss of R&D competition in any one trans-
action is no big deal. This may, in fact, be true, but there are also
those who will insist that most of the time two well-trained sprint-
ers will run much further and faster than any contestant in a
three-legged race. Whatever the truth, the stakes are too high to
ignore the question of how a merger will affect competition for com-
peting versions of the future.

There is also the issue of potential competition to consider; that
is, that phone companies are poised to enter cable markets, and
vice versa. Certainly, cable companies, in recently opposing cable
re-regulation, were quick to argue that they faced effective competi-
tion from telephone companies about to enter the video market.
The obvious antitrust question is whether the marriage of a large
cable and telephone company short-circuits that impending com-
petition. If so, consumers are the big losers, as the prospect of com-
petition that would have emerged in both markets is torn from
their grasp.

Put another way. there are two lines into most homes that are
capable of handling telecommunications, one the phone line, and
the other, the cable line. Placing both in the hands of a single
owner deprives consumers of whatever competition may have re-
sulted from the previously separate ownership. It is worth noting
that in the United Kingdom cable systems are already competing
with British Telecom for local telephone customers.

Potential competition problems are presumably solved If the
cable company divests those cable properties located in the tele-
phone company service area. The result is two companies poised to
compete in the same manner as were the cable and phone compa-
nies premerger. My understanding is that Bell Atlantic is propos-
ing such a fix at first. I simply note that regarding any such spin-
off, it is important that the divested cable assets not end up in the
same hands as those controlling the merged entity. It Is one thing
to have separate employees, directors and officers, but what Is also
needed are separate, unrelated owners. In the final analysis, com-
petitive concerns are alleviated only if the owner of the divested as-
sets has incentives to compete independently without regard for
the fortunes of the newly merged entity.

A third competitive issue to consider is the vertical effect of a
merger. Certainly, there has been a trend in the cable industry to-

HeinOnline  -- 20 Bernard D. Reams, Jr. & William H. Manz, Federal Telecommunications Law: A Legislative History of the Telecommunications Act of
1996, Pub. L. No. 104-104, 110 Stat. 56 (1996) including the Communications Decency Act 57 1997



ward vertical integration of suppliers of video programming with
distributors of video signals. Vertical integration can raise a num-
ber of antitrust issues. For example, if most cable customers end
up being served by a very few large companies who control both
programming and local cable systems, nonintegrated programmers
may be out of luck in finding adequate distribution if the large, in-
tegrated companies use only the programming of their own captive
sources. I must emphasize, however, that vertical relationships
have a capacity to generate efficiencies and that antitrust enforce-
ment in this area should be used sparingly.

In conclusion, the conglomerate mergers underway today present
a host of antitrust issues, including vertical foreclosure, potential
competition, actual horizontal competition, as well as the promise
of significant efficiencies and creation of nC.w markets. Responsible
policynakers cannot turn their backs on questions just because
they are hard. These mergers will require honest, substantive anal-
ysis in order to reach the right results. Mistakes in either direction
made In the name of politics could impact virtually every American
household.

Thank you, Mr. Chairman.
(The prepared statement of Mr. Arquit follows:]

PREPARED STATEMENT OF KEVIN J. ARQUIT

1. INTRODUCTION

Mr. Chairman, I appreciate the invitation to testify today about the antitrust con-
siderations relevant to the recent groundswell of telecommunications mergers. Most
agree that we are witnessing the convergence of two industries (telephony and cable
television) into what will ultimately be a seamless communications market. To put
it bluntly, the consequences flowing from these deals will be felt by the American
public for years, perhaps generations, to come.

To me, it therefore seems obvious that the proposed megadeals should receive
very careful scrutiny under the antitrust laws-laws that are focused on enhancing
consumer welfare, by encouraging efficiency and protecting competition. Any time
a transaction or group of transactions will result in vast economic resources falling
into the hands of a few, large players in a vitally important industry, there are criti-
cal antitrust questions that need to be asked.

By far the most visible transactions are the competing bids of QVC Network, Inc.
and Viacom Inc. for Paramount Communications. Inc., and the proposed conglom-
erate merger of Tele-Communications, Inc. ("TCI"), and Liberty Media Corporation
into Bell Atlantic Corporation. At issue is the ownership of extremely valuable as-
sets in the areas of video signal distribution, telephone service, data transmission
entertainment programming, wireless communication, as well as a host of related
and developing technologies. Quite apart from their relevance to antitrust
aficionados such as myself, these deals are undoubtedly landmark transactions in
the history of American business.

It is also imperative to recognize, however, that there is another side to the equa-
tion. The efficiencies that may abound with the emergence of a multimedia, inter-
active communications market are breathtaking in scope. Such technology combined
Into the much-mentioned "data superhighway" may end up being the essential life
support system for virtually every other American industry. By lowering transaction
costs for those other industries, they will be strengthened in the ongoing battle to
maximize competitiveness in world markets. To the extent these deals are necessary
to achieve such efficiencies, they should be allowed to proceed. Antitrust analysis
should fully consider the existence and extent of such efficiencies. Just as lax en-
forcement can result in irreversible competitive harm, over-enforcement will stunt
development of the very technologies that are essential to our future competitive-
ness.

iMr. Arquit wai General Counsel of the Federal Trade Commission from 1988--1989, and Di-
teetr of the FTC's Bureau of Competition from 1989-1992. He is presently at the law firm of
Rogers & Wells. The remarks contained herein represent the personal views of Mr. Arqult.
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As a matter of policy. I believe that asking the hard antitrust questions now is
the prudent course to take. It will be impossible, or at least Impractical, to remake
the competitive landscape ten years from now if mistakes result from the lack of
a thorough analysis. It so happens that one of the federal antitrust statutes, Section
7 of the Clayton Act (15 U.S.C. Sec. 18). is specifically designed to reach competitive
problems in their incipiency, i.e.. before their undesirable effects take hold. Section
7, 'he primary federa statute used to challenge mergers and acquisitions on anti-
trust grounds, prohibits transactions the effect of which "may be substantially to
lessen competition, or to tend to create a monopoly" (emphasis added). This stop-
it-before-it's-too-late notion seems especially appropriate for this industry.

The main purpose of my remarks today is to identify generally the goals of anti.
trust enforcement and the antitrust pressure points that could develop as a result
of consolidation. As a preliminary matter, let me offer a disclaimer. Antitrust law-
yers sometimes engage in a fiction (born of practical necessity) when analyzing the
competitive effects of merger transactions or other business practices. To create a
meaningful framework for analysis, relevant markets are assumed to exist at some
fixed point In time and competitive effocts are analyzed within those neatly defined
markets. Of course, in reality both competition and the contours of most markets
are dynamic: less like a snapshot and more like one of Paramount's full-length fea-
ture films with quadraphonic Dolby surround sound.

Particularly with high technology markets such as those involving telecommuni.
cations, the effects of present-day transactions on future competition can be difficult
to predict and tricky to analyze. Today's state-of-the-art is tomorrow's old hat. Un.
fortunately for antitrust analysts, the information/technology revolution has not yet
developed a crystal ball or a time machine. Indeed, if antitrust practitioners were
in fact blessed with any such gift of clairvoyance. I suspect most would be tempted
to switch hats and become invistment advisors of one sort or another. Instead, as
is often the case with important policy decisions, competition policy makers must
mak.- their best judgmentm, given the facts they have and drawing from past experi-
enc. Hut clearly, this exercise Is not physics, and absolute answers are elusive.
As a starting point for the antitrust analysis. I would like to emphasize that it

is basic market economics and a primary tenet of our free enterprise system that
busnesses engage in transactions (large or small) in order to increase their profits.
Undoubtedly, this is the purpose of the proposed mergers dip'usscd today from the
perspective of the parties and their sharehnlders. But the quest for profits is not
itself an antitrust violation, even when those seeking the profits are large and pow-
erful corporations. When markets are functioning properly-that is, when competi.
tion is allowed *o flourish-the corporate goal of profit maximization is perfectly
consonant with the interests of consumers, who benefit from new and better prod-
ucts and lower prices as a result of the incentives that increased profits create. It
is therefore important that antitruot enforcement not interfere with a transaction,
though pursued for rrester profits, that will actually enhance competition. On the
other hand, it is imperative especially in an important industry such as tele-
communications, for aititrust enforcement to ensure that profit maximization is
pursued by companies in a climate of %igorous competition.
Thus, the eerential antitrust queitions when looking at a merger focus on the way

that 'he parties are likely to achieve the expected increased profits that have moti-
vated the transaction. Wi!l the profitF come from improved efficiency and the real-
ization of synergies, which should lower costs, spur innovation, and ultimately bene-
fit consumers as well as the parties? If so. tle merging parties should be given a
hearty round of spnIduse

Or, will the proits come from an exercise of market power, the elimination of
competition, and the erection of market entry barriers. which will benefit only the
parties at'the expense of everyone else? Recognizing the difference between these
two scenarios is exceedingly difficult, but is the essence of tound antitrust merger
policy. Telecommunication- mergers, including thote that involve cable and tele-
phone companies, can be analyzed in these terms to identify potential antitrust Is-
sties.

It. POTENTIAl. (oMME Ti ri%,e rym'-NE(r AM) P.,&W'IM Nlt..4

A Foreclosure ofpotential competition etu,.cn u'ble companfes and telephone com-
panies in the distributinn of viden signals and in the protislon of local telephone
service

During the debate vf the past three or four years over cable re-regulation, the con-
ventional wisdom was that cable companies and telephone companies were on a
conretitive collision course in the market for the distribution of video signals. In-
deed, in seeking to prove that their buwdness faced, or would soot face. 'effective
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competition"-and thus that industry re-regulation was unnecessary-the cable
companies argued repeatedly that telephone companies were on the verge of compet-
rg for video subscribers. On the other side of this coin, it is likely to become techno-
logically feasible for cable comoanies to provide telephone service over their net-
works in competition with the local telephone companies. In the United Kingdom,
cable systems, some of which are partially owned by the U.S. Baby Bells, are al-
ready competing with British Telecom for local telephone customers.

The obvious antitrust question that emerges from these facts is whether the mar-
riage of a large cable company and a large local telephone company might result
In the heading off of impending competition in their respective (near-monopoly) pri-
mary businesses. If so, such a merger could potentially harm consumers by depriv-
ing them of competition both in the market for video signal distribution (if, absent
the merger, the phone company would have competed with the cable company for
video subscribers) and in the market for the provision of local telephone service (if,
likewise, the cable company would have competed with the telephone company for
local telephone connections). Of course, this scenario assumes the absence, or at
least a lessening, of current regulatory restrictions that forbid some aspects of this
competition; as we all know, such proposals are currently being made.

Antitrust experts will recognize this theory of competitive harm as the so-called
"potential competition" theory. In practice this theory has been applied sparingly be-
cause in many market contexts it is difficult to prove with any reasonable level of
certainty how competition will be harmed, when there is no benchmark of actual
rivalry between merging parties by which to measure the loss of competition result-
ing from the transaction. In a nutshell, cases against merging "potential competi-
tors" are often in practice just too speculative to penetrate an able defense by the
parties.

The merger of a cable company and a telephone company might, however, present
a case where the foreclosure of potential competition is certain enough to raise via-
ble antitrust issues. The fact that these two separate industries have been accelerat-
ing toward a head-on competitive battle with one another seems undeniable, based
on the industries' own accounts of where they are headed. Moreover, largely because
the development of the two industries has been so heavily reulated-with regu-
latory restrictions discouraging competition in many cases--loca monopolies (or vir-
tual monopolies) have become the order of the day for both. Antitrust enforcers will
want to examine closely the records of merging cable and telephone companies for
documents that recognize that in the absence of regulatory restrictions, the two in-
dustries would be a serious competitive threat to one another. Of course, the cable/
telephone competition overseas that involves many of these same U.S. companies
puts flesh and blood on mere "notions" of competition.

The cable distribution of video signals and the provision of telephone service are
essentially confined to discrete geographic areas. Thus, any potential competition
problem in these markets created by a merger would presumably be solved if the
cable company involved were to divest itself of the properties it owned that were
located in the telephone company's local area of operation. Such a divestiture would
in effect eliminate the (potential) competitive overlap of the two companies. To the
extent that restrictions on telephone companies imposed by the Cable Communica-
tions Policy Act of 1984 are either lifted or stricken (as would be the case if a recent
federal district court decision stands), the merged company, after appropriate
divestitures, could then distribute video signals over its telephone lines in competi-
tion with the newly divested (and separately owned) local cable systems. Moreover, -
in areas not previously served by the telephone company, the merged entity, by up-
grading the purchased cable systems could attempt to provide local telephone serv-
ice in competition with other regional telephone companies. The emergence of either
phenomenon would create a new competitor in a previously monopolistic market.

uch a potential procompetitive effect should be weighed heavily in the overall as-
sessment of any need for antitrust enforcement.

My current understanding is that such a "fix-it-first" divestiture solution is what
Bell Atlantic and TCI have proposed to solve any "potential competition" problem
with their transaction. According to news reports, TC1 plans to divest all of its cable
holdings located in the Bell Atlantic telephone service area, which includes six
states and the District of Columbia. Although such divestitures could largely mini-
mize antitrust potential competition concerns with telephone company/cable com-
pany mergers, there are a few general caveats to note about the sufficiency of a di-
vestiture solution, whether done voluntarily by the parties or pursuant to a Depart-
ment of Justice or Federal Trade Commission order.

First, if the spin-off is intended to alleviate anticompetitive concerns, it is impor-
tant that ultimate control of the divepte4i assets be in different hands from those
controlling the merged entity. It is often the c'se that shares of a widely held, pub-
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licly tracked company are so dispersed that effective control by any readily definable
group of shareholders is not possible. liowevcr, where effective control of one car.
poration is exercised by a limited group. 'he efficacy of any divestiture is under.
mined if that same group is also a large shateholcier, or is in a position to exercise
control, with respect to the divested assets, because the common sharel olders of the
divested cable systems and the new entity could serve to facilitate competitive Co.
ordination between the two purported "competitors." At the very least, the group
controlling the divested assets might not operate those assets with the same com.
petitive vigor that a truly independent operator would.

Second, from a competitive effects standpoint, it would be important that those
acquiring the divested cable assets have the expertise to operate them as com-
patently as the previous owners and with the same competitive potential in both
video signal distribution and telephone service. For example, a large cable company
with substantial financial wherewithal might well have engaged in substantial re-
search and development in support of turning its cable systems into a viable com-
,petitor in the telephone service market. If the new owner of the divested cable as.
sets located in the telephone company's service area were to be, for example, a com-
pany with little or no technological research capability and no chance of using those
cable systems for telephone service, then the divestiture may not solve the otential
competition problem in the telephone service market (assuming regulatory barriers
come down). With their R&D and technical support lifeline having been severed, the
divested assets might be a greatly diminished source of competition. This is not to
say such a result is inevitable, but simply to point out that the identity of the new
owner is a fact relevant to the antitrust analysis.

In sum, divestiture remedies can offer a ineanlngfil solution. However, care must
be taken to make sure that the company or individuals who buy the divested assets
will be able to compete effectively in all of the relevant markets in which potential
competition might be foreclosed, and without regard for the fortunes of the newly
merged entity.
B. Foreclosure of actual competition in the "innovation market" for telecommunl.

cations technology
When experts examine the competitive effects of mergers, they usually focus pri-

marily on competition between the parties in production and marketing of the ulti-
mate product or service offered for sale. This is because competition at these levels
is easier to observe and measure. But companies that compete with one another
often do so across the entire spectrum of activities, including research and develop.
ment. What one usually hears from the parties about R&D when a merger is under
review is that the transaction will create great synergies. In many circumstances,
this result is undoubtedly true, and great significance should attach to such a fact.
There is a flip side, however, and that is that the elimination of R&D rivalry may
also eliminate competition for visions of the technological future. Once again, the
antitrust enforcer is called upon to make fine distinctions, a job made harder here
by the difficulties inherent in defining a meaningful relevant market for "innova-
tion, Nonetheless R&D competition among both telephone and cable companies to
emerge as a leader in the evolving interactive multimedia market, where there may
soon be little functional distinction between computers, TV's, or telephones, could
be foreclosed by mergers among leading firns in these industries. Innovation ap-
pears to be the lifeblood of high tech companies, and antitrust must ensure that
mergers between them do not chill this important aspect of rivalry in industries
such as telecommunications.

Indeed, in telecommunications markets, competition In Innovation can be particu.
larly significant. Quite often an entire generation of improvements in telecommuni-
cations depends on one company reaching an important technological threshold,
which establishes certain standards in a particular area. Once the standard is es-
tablished, others adapt applications and equipment to take advantage of the stand-
ard, This can be very procompetitive by lowering transactions costs through uniform
adaptability. In this sense, telecommunications innovation can be more of a step
function than a straight line or even a smooth curve. lloweve-, if a merger, by re-
ducing R&D rivalry, were to retard the development or lower the quality of a
*threshold" standard, it could affect a whole generation of innovations derived from
that breakthrough.

However, the competition in R&D for the still emerging communications services
market undoubtedly extends boeyond the telephone company and cable company that
have chosen to be partners In any particular transaction. The list of possible other
contestants in the R&D race may include the other Baby Bells, the communication
equipment manufacturers, and providers of long distance service. To the extent
there are multiple players that are involved in a mad dash to the finish line to de-
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velop workable technologies, there is less concern that a particular transaction car.
ries any meaningful risk of competitive harm for R&D.

But resolution of this issue requires a hard look by government enforcers. There
are those who will say large telephone and cable companies need each other's R&D
help in order to make the future happen, and this may in fact be true. But there
are also those who will insist that most of the time, two, well-trained sprin .rs will
run much further and faster than any contestant in a three-legged race. A thc rough
antitrust investigation of industry merger transactions would at least enacle en-
forcement officials to see what the oarties' documents, and their scientists, l'ave to
say about their respective independent research efforts. Perhaps consumers would
be best served by marrying two complementary technologies now; perhaps they
would be best served by forcing the best company to win in a competition to shape
the future of telecommunications markets, rather than by allowing two of the
strongest competitors to join their efforts. Whatever the truth, the stakes are too
high to fall to consider closely this question.
C. Vertical foreclosure in the markets for video programming and video signal deliv-

ery
Part of the trend in the telecommunications consolidation that is currently under-

way is toward vertical integration of suppliers of video programming with distribu-
tors of video signals. For example, TCi .arrently has substantial interests in muny
cable programming networks. and. an affiliated entity, QVC, is actively invol-ed in
a high-profile batte to acquire Paramount Cnmmunications Inc., which owns a large
movie stdio, a publishing company, rnd other valuable programming assets, in-
cluding a film library.

Vertical in-egration can raise a number of antitrusL issues. Under certcin limited
market cornditions, a vertically integrted company einn potentially harm cnmpetition
by foreclosing existing, non-integrated rivals from. segments of the market that
would otherwise be open to them. For vxample, if, as a result of a series of mergers,
most of the video subscribers in the U.S. were served by a very few large, vertically
integrated distributors, smaller, non-integ'rate! programmers r.ight be closed out of
the market, as the large distributors used only prcgramrning produced by their own
captive sources. If the net effect of such foreclosure were that consumers were de-
nied a sufficiently broad array of programnivng, there would be an antitrust proh-
lem. To the extent that there exist in a practicid sense, either now, or in the near
future, alternative methods of signal delivery (e.g., direct broadcast satellite), such
entry reduces the like!hood of foreciosure thereby lessening competitive concerns.
This assumes, of course, that the technology critical to signal transport and delivery,
such as encryrtion end compression, is made available on competitive terms to those
attempting such entry.

In addition to possible foreclosure in the video programming market, under cer-
tain circumstances, foreclosure could occur of smaller cable operators attempting
video signal delivery. They might not be able to compete with the larger, integrated
companies for subscribers, if they were unable to obtain quality orogr amming from
the sources tied up by the larger companies. If consumers pay higher prices as a
result, there are antitrust implications. Ageing, the existence or absence of entry bar-
riers is crucial to the qntitrust analysis. If there are no qignificant barriers to entry
in the production and supply of video programming, foreclosjure of the type just de-
scribed is unlikely. iut if subscribers demand well-recogni.ed, high-quality material
of a type not easily duplicated, foreclosure is more plausible.

As for the latter concern, major provisions of the 1992 Cable Act require that ver-
tically integrated cable companies make their programming available to other cable
operators on non-discriminatory terms. It is oo nar!y to tell whether Cable Act reg-
ulations will be effective in guaranteeing high quality programming for independent
operators or whether instead we find ourselves in the land of unntended con-
sequences, which so often is the result of regulation.

The federal government's antitrust merger guidelines express two explicit con-
cerns about the effects of vertical integration (a' least when it res'its from a merg-
er). first, according to the guidelines, vertical integratien can incref.-e barriers to
entry by making it necessary for a potential new entrant to enter both markets in
order to enter either. For example, there are a number of upstart technologies that
hold at least the potential of providing serious competiticn to the cable and tele-
phone companies in the distribution of video siqna. These include direct broadcast
satellite and microwave technologies, bnth of which can circumvent :able and tele-
phone wires. If the owners of nne of these alterr.tive delivery systems were unable
to purchase desirable programming, and were ttierefure forced to enter the program-
ming market in order to enter the video signal distribution market, vertical integra-
tion could be seen as raising enLy barriers. Similarly, if the technology for a nec-
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essary input, such as scrambling or digital compression, were subject to incumbent
control, the result could be the foreclosure of alternative delivery systems.

The second issue that the merger guidelines raise is that vertical integration
could facilitate collusion. The concern here would be that by owning an upstream
entity that sells to downstream rivals, a company can more easily monitor prices
in the downstream market. Thus, for example, ifa cable/telephone comp-,ny were
to own a large library of programming, and was a laige supplier of programming
to competitive video signal distributors, the cable/telephone company would possess
competitively significant cost information about its downstream competitor. This in-
formation could facilitate competitive coordination.

would like to emphasize that whatever antitrust problems may exist as a result
of vertical integration in telecommunications markets (and to the extent that the
Cable Act and other regulations do not already solve some of them), the Bell Atlan-
tictrCl merger only lends itself to such an analysis if the transaction creates any
additional vertical linkages. Moreover, because vertical relationships have an enor-
mous capacity to generate efficiencies and to remedy sources of market failure, such
as free riding, it is only in special circumstances that vertical integration will, on
balance, actually harm competition. I flag the vertical integration issue merely be-
cause there are many instances of vertical integration in the telecommunications in-
dustry. Still, very careful thought would be required before one could conclude that
it makes sense to challenge any of these transactions on a vertical theory.
D. Reduction in competition in other rele.ant markets such as advertising

An issue that merits antitrust attention is whether relevant product markets
other than video signal distribution and telephone service might also be adversely
affected by mergers between telephone and cable companies. One possibility, which
I offer merely hypothetically, is the market for the delivery of audiences to video
programming avertisers. I am assuming, of course, that such a relevant product
market would be found to exist after a proper analysis. For example, it is possible
that other forms of advertising such as that in newspapers and on the radio are in
the same relevant product market with video advertising.

If a large telephone company and a large cable company were each capable of dis-
tributing video signals to the home (this assumes application of the potential com-
petition theory), then each could presumably sell adversing time on their respec-
tive programming lineups, based on their arrangements with program suppliers. If
this were the case, the two companies could compete for advertising dollars. A merg-
er between the two companies would eliminate that competition between them.

Again, the advertising "market" is merely an example of how a telephone com-
pany and a cable company could theoretically compete with one another in a market
separate from services provided to consumers over cable or telephone wire. The im-
portant point here is the generic one, that actual or potential competition could be
affected by large transactions in relevant markets that are not immediately appar-
ent on the surface. Although divestiture solutions might solve many such ccmpeti-
tive problems, always keep in mind that divestitures must be coextensive with the
competitive problem in order to be effective.

III. CONCLUSION

As modern commercial markets become more complex, antitrust analysis gets
more difficult. And there may be no set of markets that is more difficult to parse
from a competitive standpoint than those related to telecommunications, particu-
larly given the rapidly changing nature of such markets. The conglomerate mergers
underway today present a host of antitrust issues including vertical foreclosure, po-
tential competition, actual horizontal competition as well as the promise of signifi-
cant efficiencies and creation of new markets. Sorting out these issues in the context
of a particular merger transaction is not an easy task. Nonetheless, responsible pol-
icy makers cannot turn their backs on questions just because they are hard. In my
opinion, they must embrace the challenges that hard questions pose and seek to
enact correct policies that will serve the public interest. Those who contend that
large corporate transactions are bad, just because they are "big," are just as irre-
sponsible as those who turn a blind eye to blatantly antlcompetitive, anticonsumer
transactions just because they benefit a high-profile Industry. These telecommuni-
cations industry mergers will require honest, substantive analysis in order to reach
the right result. Mistakes, in either direction, made in the name of politics could
affect literally every American household.

Thank you again, Mr. Chairman, for this opportunity to testify, and I shall be
pleased to answer any questions that you or others on the committee may have for
me.
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Senator METZZNBAUM. Thank you very much, Mr. Arojuit.
Mr. Peter Huber, we are happy to have you with us, sir.

STATEMENT OF PETER HUBER
Mr. HUBER. Good afternoon, Mr. Chairman. In response to your

question, I have a great deal to confess. I was retained by the De-
partment of Justice as an expert witness some years ago. I was of
counsel to Mayer, Brown & Platt, and I am now of counsel to a
small law firm in town that did represent and may still represent-
I would have to check with my partners there-NYNEX, which has
a $1 billion stake in Viacom, and hwi represented Bell Atlantic in
its first amendment challenge across the river. We have worked
with Suuthwestern Bell that competed in Bell Atlantic's territory,
and for US West that, of course has a sttke in Time Warner that
competes against Bell Atlantic. I could go on, but you have limited
me to 5 minutes.

I should add perhaps that the person who gave me my first job
as a lawyer after I finished my clerkships was a lady by the name
of Anne Bingaman, but that is history now.

Mr. Chairman, there are really two essential facts in antitrust
law, and they apply here more than anywhere, and two essential
inquiries. One is what is the product or service, and the second is
where is it sold. What is the product or service, the relevant ques-
tion here? You have already provided the answer, and correctly.
Cable and telephony are converging. We are going into a digital
broadband world.

In the digital world, a bite is a bite, whether it is carrying video
or voice or data. The technology is here today for telephone compa-
nies to provide video services over their networks and for cable
companies to provide telephone services, so the product find sermice
markets--clearly, we are talking here about what very soon will be
one industry, a single product.

The second inquiry, however, cannot be forgotten and seems to
be overlooked, or seems to have been overlooked in much of our dis.
cussion. Antitrust analysis is conducted in the scope of geographic
markets, and the local distribution market in telecommunications
is, by definition, local. It makes no sense to talk about a national
market for local distribution. That is an oxymoron.

The content in these markets may be sold nationwide or indeed
Internationally, but if you are talking about the distribution mar-
kets themselves, those are local markets and they must be ana-
lyzed as such. Discussion of market shares of a local distribution
market simply doesn't make very much sense, and I might also add
at this point, and perhaps you would care to follow up on this, a
discussion of access to customers is not terminology known to the
antitrust law. Both Safeway and Giant have access to me in my
neighborhood, but that doesn't mean they own me. Access is not
the measure. Market shares are the measure.

These two facts have, I think, two consequences, and they are
not very complicated. First of all, we do not want cable and tele-
F hone companies to be merging in-region. Very soon, they will be
i the same business. Of course, they should not be mering hori-
zontally within relevant geographic markets. As I understand it,
not much of that is proposed. If it is proposed, it should be resisted.
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But the correlative proposition is that if we see a cable company
attempting to compete out-of-region or a telephone company com-
peting out-of-region, we should applaud that. This is an attempt to
create new competition, not to eliminate old competition. I feel jeal-
ous of British consumers today who have a second telephone com-
pany called NYNEX that has been investing in cable properties in
Britain. According to the Wall Street Journal last week, NYNEX,
through cable properties in Britain. is now British Telecom's "most
formidable rival for local telephone service." That is in England. I
wish NYNEX would come to ]Bethesda, too, and perhaps they will
once cable properties are spun off.

W , see this now across the country. Southwestern Bell Is poised
to compete head-to-head in Bell Atlantic territory through Hauser.
US West, of course, has a major stake In Time Warner, which oper-
ates cable systems outside US West's region. NYNEX, of course,
has a stake in Viacom. I know this Is Washington, but I was
amused to hear this characterized as a trivial investment. It Is $1.2
billion, which I would have thought gives them a reasonably press-
ing interest. Bell South has an investment in Prime.

These are all large transactions. Of course, they deserve your
scrutiny. Of course, they deserve the scrutiny of the Justice Depart.
ment and the FCC. They will get that scrutiny. They &hould, but
I think if you examine them in very basic, traditional antitrust
terms-what is the product market and where is it really being
sold-maps are pretty; I have drawn my share of them in my life
but you have to come down to reality. We are talking about local
distribution networks and, examined In those terms, there is all
the difference in the world between horizontal overlaps and out-of -

region ventures.
There is a great irony for somebody like me who has been In this

business for a while-23 years since 1970 when the FCC first acted
and then 1984 when the Congress acted. The theory was that cable
companies were horribly vulnerable; that if we let telephone com-

anes into any aspect of video busincss, cable companies would be
killed. The John Malones back then were the tiny, vulnerable in-
fants. That was argued as recently as 3 months ago across the
river.

Now, when we find telephone companies willing to Invest out-of-
region and to shore up and cooperate with out-of-region cable com-
panies, which can only increase competition, suddenly the theory is
that they are too strong. I think we have to get away from this
Goldilocks soup, you know, too hot or too cold approach to antitrust
law and do some hard-headed analysis here in terms of the basic
products and services at issue and the geographic market.

Thank you very much.
[The prepared statement of Mr. Huber follows:]

PRFPARFD STATEMENT Or PTER HURItR

My name is Peter Huber. I am a Fellow of the Manhattan Institute for Policy Re-
search, a think tank based in New York. and I serve Of Counsel to the Washington,
D.C. law firm of Kellogg. luber & Hansen. I am a co-author of the treatise Fefaeral
Telecommunications Low (Little Brown 1992). i was also the author of The Geodesic
Network: 1987 Report on Competition in the Telephone Industry, the report submit-
ted to federal Judge Harold Greene on the occasion of the first triennial review of
the Bell breakup, and an update to that report (privately undertakeni, 'the Geodesic
Network II: 1993 Report on Competition in the Telephone Industry. I have written
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numerous other articles and cimmentaries on the technology and economics of the
telecommunications industry. Through my current law firm, and through prior affili-
ation with the Chicago firm of Mayer, Brown & Platt, I have alao conducted numer-
ous other studies of the telecommunications industry on behalf of the Regional Bell
Companies and other clients. My testimony here today, however, represents my own
views.

The recent spate of mergers in the telecommunications industry must be assessed
in light of two market realities.

The first is technological. From an engineering perspective, telephone and cable
service are fast becoming one and the same. In the digital world, a byte is a byte-whether it represents a hiccup on a telephone call, or a decimal point in a
spreadsheet or one tiny fragment of a picture in a re-run of "I Love Lucy." Voice
video, and data are, or soon will be, indistingushable. The same networks can and
do carry everything. Telephone companies have at hand the capability to transport
color television over their existing networks. Cable companies have at hand the
technology needed to provide full, two-way telephone service over a combination of
enisting cable plant and wireless add-ons.

Transport media are merging as well. Television used to travel by air, telephone
by wire. Today, cable is the dominant medium for transporting television signals
over the last mile to the home. Cable passes over 95 percent of American homes;
over 60 percent actually subscribe. Meanwhile, the fastest growth in telephony is
wireless. The FCC recently cited studies projecting 60 million users of wireless serv-
ices within the decade. Congress itself recently designated a very large block of spec-
trum (200 MHz) for allocation to new "personal communications services." Cable
companies have been among the most aggressive and ambitious developers of these
wireless services. The first PCS call in the U.S. to use cable plant for a portion of
the transport was placed on February 12, 1992, from the President of Cox Enter-
prises to then-FCC Chairman Al Sikes.

The second basic determinant of market boundaries in the telecommunications in-
dustry is geographical. Consumers still buy "last mile" transport locally. A consumer
in Denver buys service from cable and telephone companies in Denver, not Des
Moines. This fact may seem obvious, but it is overlooked surprisingly often. From
an antitiust perspective however, it Is critical. Local telecommunications--whether
cable or telephone-are just that-Loca/.

These two fundamental facts of the telecommunications Industry suggest, in turn,
two important antitrust conclusions.

First, phone companies and cable companies should be permitted to compete
against each other head to head, in the same service areas. They are in the same
business-or they will be as soon as regulators allow. We should welcome the com-
petition that engineering now makes both possible and inevitable. Maintaining regu-
atory walls between them will only suppress competition. At the same time, we
don't want cable and telephone companies to combine competing facilities within the
same geographic service areas. As Congress itself has recognized, a single provider
of both cab Is and telephone service may be all that is economically possible in rural
areas. But in big cities, cable and telephone companies should go at each other as
independent entities.

The best way to encourage that is to permit out of region alliances--precisely the
same alliances that should be forbidden within the same service areas. Such alli-
ances present the most certain road to head-to-head competition among the seven
R onal Bell Companies, GTE, Sprint, Time Warner, Cox, and other providers of
both cable and telephone service, whose -operations are currently confined to more
limited geographic marke,.

The potential benefits of such competition have already been tested overseas; Brit-
ish consumers have been the first beneficiaries. As The Wall Street Journal reported
just a few days ago (October 21, 1993), a New York based Regional Bell Company--

NEX-is now battling for market share with British Telecom, having entered the
British market through a U.K. cable-television affiliate. NYNEX is preparing to
offer British customers various discount-calling plans over its British cable net-
work-including free night-time calls or special promotions for phoning friends and
relatives. NYNEX's long-distance tariffs currently undercut BTs by as much as 13
percent. As the Journal reported, NYNEX "has emerged in the past two years as
the biggest cable-TV operator in Britain and BT's most formidable rival for local
telephone service." The Journal went on to note that cable-TV companies in Britain
are already offering 226,871 telephone lines to British subscribers. By some esti-
mates cable-TV operators will capture as much as 20 percent of Britain's telephone
market within a decade.

It now seems likely that U.S. consumers will soon realize similar benefits. What
NYNEX is doing evevmeas, Southwestern Bell, US West, BellSouth, NYNEX itself,

HeinOnline  -- 20 Bernard D. Reams, Jr. & William H. Manz, Federal Telecommunications Law: A Legislative History of the Telecommunications Act of
1996, Pub. L. No. 104-104, 110 Stat. 56 (1996) including the Communications Decency Act 66 1997



and most recently. Bell Atlantic, are preparing to do within the United States. out-
side their existing service areas.

Last February, Southwestern Bell annnunced its intentikn to purchase two exist.
Ing cable systems. One is in Arlington County. Virginia and the other is in Mont.
gomey County Maryland-bth are in Bell Ailantic s telephone service area.

ay, US West invested $2.5 billion in Time Warner, the nation's second largest
cable operator. Time Warner runs 13 of the nation's top 50 cable systems including
New York City (NYNEX) Orlando FL iBellouth). Houston TX (Southwestern Bell),
Honolulu HI (GTE). Rochester NY INYNEXW. Cincinnati OH (Ameritech) Kansas
City MO (Southwestern Bell), Memphis TN (BellSouth), Austin TX iSoutihwestern
Bell), San Diego CA 'PIMTcl), Charlotte and Raleigh/Durham NC (BellSouth) and
Malden MA (NYNEX). Time Warner also operates a trtal of 30 cable networks In
Bell Atlantic's region. US West/Time Warner is now in a much stronger position to
compete against FYNEX. GTE, Ameritech. Bell Atlantic, and others, than they were
before that alliance was formed. There has been no offsetting loss to competition in
US West's region the company's alliance with Time Warner was structured to elimi.
nate all possible horizontal aspects of the alliance within US West's home territory.

More recently still. NYNEX announced plans to invest $1.2 billion in Viacom
International, the nation's thirteenth largest cable operator. One of Viacom's cable
systems runs through the heart of San Francisco-PacTel's telephone territory.
Viacom also serves Salem WA (US West). Milwaukee WI (Ameritech), and Nashville
TN (BellSouth). Here again, it is almost impossible to imagine how such an alliance
could have any effect other than to increase hcad-to-head competition between
NYNEX and the other Regional Bells. Within a few years. NYNEX/Viacom will al-
most certainly be offering phone service in direct competition with NYNEX's former
siblings in the Bell family, just as NYNEX is already doing in Britain through its
alliances with cable entities there. Already today, through different allies, NYNEX
and Bell Atlantic are in effect bidding agpinst each other to create a further alliance
with Paramount.

In October, BellSouth likewise announced the acquisition of a 22.5 percent stake
in Prime Management. Prime's Austin-based cable system subsidiary, Prime Cable,
is the nation's 24th-largest cable operator. One or its systems operates in Las Vegas
NV, side by side with a telephone network operated by PacTel. This surely means
more competition, not less. Recent press reports also suggest that BellSouth may
become a third biddler for Paramount.

Competition is of course unfolding in the other direction too-from the telephone
network into the cable business. The FCC has led the way with its "video dialtone,"
which encourages telco provision of video transport in-region, and Bell Atlantic re-
cently prevailed in federal district court on a first amendment challenge to a related
provision of the 1984 Cable Act. Telephone companies have the technology to carry
video over their existing networks; they are now being granted the legal authority
to do so. Thus, as telcos prepare to offer cable services out of region, they mutst also
prepare to square off against other telcos who will offer video dialtone on their home
turf. Such developments should warm the hearts of antitrust enforcers.

In my view, the specter of some "Big Brother" monopoly developing in this kind
of environment is highly implausible. GTE is the largest local telephone company
in this country , followed by the seven Regional Bell Comparles. Their counterparts
in the cable industry--companies like TCI. Time Warner, Cox. and Viacom.-are
substantial entities too. As cable companies enter wireless telephony they will find
themselves competing not only with local telcos but with AT&TMcCaw-a company
with revenues over four times those of Bell Atlantic and TCI combined. It seems
wholly implausible to suggest that Bell Atlantic/'rCl will soon knock AT&T/McCaw
out of wireless telephony, or US West/Time Warner out of video transport, either
in Bell Atlantic's region or in areas currently served by TCI.

Defenders of the 1984 Cable Act have long argued that cable companies could not
survive competition by telcos. No one would dare compete against a telco within its
own service area, the argument ran. No cable company had the financial resources,
the technical expertise, or the raw stayinKpower, to do anything so risky. Thus.
competition itself had to be forbidden, so that competition would be preserved. As
recently as last summer, for example, various groups were still arguing before a fed-
eral district Judge that telco entry into the video programming business would
quickly annihilate established cable carrier; all the customer- %ould end up mi.
grating on to telephone company facilities instead.

That prediction is not going to be vindicated. Backed by NYNEX. cable concerns
in Britain have proved they can compete head to head against the massive British
Telecom. Backed by out-of-region telcos in the United States, cable companies now
have abundant resources and technical capabilities to compete against in-region
telcos. American consumers will benefit.
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Senator METZENBAUM. Thank you very much. I have a few ques-
tions and then Senator Thurmond has asked me to make inquiry
on his behalf. I would appreciate your answers being rather short.

Mr. Hatfield, I understand y, i have done extensive work for the
cable television industry, as you already indicated, and the long-
distance phone companies and the local telephone companies. As I
sit here, I must confess I am somewhat astonished that the people
you usually represent have been virtually silent about the Bell At-
lantic merger since it was announced.

I suppose other cable companies hope to be swallowed by other
capital-rich local phone companies and that long-distance compa-
nies are looking to get in on the merger action as well, and the
marketplace stocks seem to be reflecting that anticipated action in
both areas. But the silence frightens me because my experience
tells me that when companies are afraid to take on corporate gi-
ants in the political arena, they are also afraid to compete aggres-
sively against corporate giants in the marketplace.

Do you share any of my concerns, or would most of your clients
support the testimony you presented today?

Mr. HATFIELD. Let me start with the first part of your question
and say, yes, I am concerned. Second, I doubt very seriously if
many of my clients would support what I had to say here today,
but let me reinforce the sort of premise of your question that this
silence does indicate something that does very much concern me
because before we had industries that were really clashing against
each other and now there is this silence. It was my hope, as I indi-
cated, that that rivalry would produce real competitive benefits for
consumers.

Senator METZENBAUM. I must confess that it concerns me be-
cause those who would normally be heard from aren't being heard
from, and you get the feeling that there is some fear psychosis out
there that they don't want to step on anybody's toes. I don't have
any proof of that.

Mr. HATFIELD. I should say that I have not talked to any of my
clients regarding my testimony here today.

Senator METZENBAUM. Mr. Hatfield, my impression from your
testimony is that you believe the kind of competition most likely to
develop as a result of the merger will be on the margins of tele-
phone and video services rather than head-to-head competition for
the core telephone and cable services that most consumers use. Is
that your position, and if so, why do you believe the merger won't
yield more robust competition?

Mr. HATFIELD. Yes, 1 believe that that is a likely outcome. There
will be some sparring, maybe, at the edges of the market, but the
competition won't be head-on and direct into the basic core busi-
nesses, and the reason that I say that is that these companies-
Mr. Huber said these are just local operations, but telephone net-
works by their very nature require coordination. In other words,
these companies must work together to make sure that we have a
seamless network that a call can go across the country. So by their
very nature, they are working together every day.

Second, all these companies share in the ownership of cellular.
Each of the local telephone companies was awarded a wire line cel-
lular license, so there again they have a natural coordination or a
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natural function together there. Of course, remembering my days
from here in Washington many years ago, they always seem to
lobby in a very unified sort of fashion. So I don't see this sort of
separation of entities here. I see something that is much closer
and, as I indicated in my testimony, my fear is that this potential
competitor will fall into the hands of an industry that, as I said be-
fore, has had a history of trying to preclude competition and main-
tain their monopoly.

Senator METZENBAUM. My greatest concern about this deal really
relates to the fact that-well, I guess it is reinforced when I hear
a communications expert like you who seems so committed to full
competition in all communications markets expressing disappoint.
ment about the Bell Atlantic merger.

Do you believe that if this merger were not completed, it is likely
that cable and telephone companies would compete more aggres-
sively, and most importantly from my perspective, would these
companies be more inclined to challenge each other's popular core
cable TV and telephone services?

Mr. HATFIELD. Yes, I believe, on balance, that the likelihood of
competition would be more likely under the conditions where the
merger did not take place. But more fundamentally than that, I
think what I am trying to say is that the issues are so important
here that, you know, I could be wrong, but what we need to do so
clearly is to look at it very, very, very carefully.

Senator METZENBAUM. Mr. Arquit, as you know, the cable legis-
lation that we enacted last year was designed to cure anticompeti.
tive abuses of the cable industry's market power. However, those
rules, which will be administered by the FCC, have not been test-
ed. I know that some antitrust authorities will claim the FCC's
power to regulate the cable industry reduces the need for close
antitrust scrutiny. I, frankly, do not share that view.

However, do you believe the entitrust authorities can or should
rely on an untested regulatory regime to prevent consumers from
being exploited by new telephone and cable conglomerates?

Mr. ARQUrr. I guess, Senator, asking someone like myself who
served in the Reagan administration to talk about the problems
with regulation is like putting red meat in front of a hungry dog.
You know, I think regulation does leave a lot to be desired and all
regulation can ever really do is to approximate the results of vigor-
ous competition. Very often, it is a very poor surrogate and what
you find yourself in, Instead, is the land of unintended con-
sequences, and also regulatory evasion.

I don't claim to be an expert on what has happened with the
1992 cable bill, but there is certainly a vociferous and identifiable
crowd of consumers out there whose cable bills went up. I suspect
that was not the result intended by Congress when it passed the
legislation.

As far as regulatory evasion, there are, as I understand it, provi-
sions in that statute which prevent discriminatory pricing, exLept
when there are differences in cost. Well, when you have got some-
one owning all the inputs that form the basis of cost. it seems to
me there are all kinds of opportunities to free-whee! In terms of
what is meant by cost, allocation of overhead, and other things that
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are somewhat Intangible, and therefore an ability to affect the
price.

I raise these things just to make the point that I don't think reg-
ulation is a panacea, and certainly not a substitute for antitrust
enforcement.

Senator METZENBAUM. I might say to you on the cable bill that
we passed, frankly, I think Congress has an obligation to revisit
that issue. I don't think we did the kind of job we should have
done, and I expect to talk to some other Members of Congress
about doing just that.

In the last 12 years, the antitrust agencies have brought vir-
tually no challenges against mergers that threatened to eliminate
a potential competitor. However, while you were at the FTC, that
agency brought three such cases. Two of them were against drug
company monopolists that were each other's most likely competi-
tors for a particular kind of pharmaceutical product. At the time
the FTC challenge was brought, neither of those companies had in-
vaded each other's markets, although they were clearly planning to
do so. What kind of anticompetitive effects was the FTC concerned
about when it moved to block those mergers?

Mr. ARQU]T. The issue in any potential competition case is
whether or not there would have been competition from someone
who would have engaged in freestanding entry, someone who no
longer does that because they merge instead. The problem with
these kinds of cases always has been, whether it is in the pharma-
ceutical industry or other places, finding proof that, in fact, they
had the capability and the intention to enter.

In those cases, one involving the AIDS/HIV virus, it is a fact that
neither party was yet a player in the market concerned. However,
they were both seen to be the furthest along in terms of research
and development and other types of investment that were nec-
essary to enter the market, so the case was brought and settled by
a consent agreement.

Basically, what you want to look for is the likelihood that one of
the merging parties would have entered independently on its own,
that entry conditions are difficult, that the market is concentrated,
and that there are not that many other firms capable of entry.

Senator METZENBAUM. Thank you very much, Mr. Arquit.
Mr. Huber, one of the major dilemmas we face as lawmakers

evaluating significant mergers is whether we should urge our anti-
trust officials to engage in a meticulous review of the potential
ramifications of the merger before it is completed or just sit back
and wait and see what happens in the marketplace.

I know you don't agree with many of my concerns about this
merger, but don't you agree that if there are significant problems
which can be remedied by antitrust review before the fact, our soci-
ety is better off with early intervention as opposed to experiencing
anticompetitive behavior and massive, costly antitrust litigation
down the road?

Mr. HUBER. Yes.
Senator METZENBAUM. Mr. Huber, your testimony states that

cable and telephone networks "can and do carry everything." You
conclude by stating that "cable companies have abundant resources
and technical capabilities to compete against in-region telephone
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companies." Do you agree that we should do everything necessary
-to promote competition between cable and telephone companies?

Mr. HUBER. Yes, I am a hundred percent in favor.
Senator METZENBAUM. Thank you very much. Now, I have some

questions here that Senator Thurmond wanted asked and I will
ask them on his behalf. I did ask his staff to cut them down so that
I might leave here at a reasonable time.

Mr. Hatfield, do you believe that all of the effiiencies and bene-
fits asserted in defense of the Bell Atlantic-TCI merger would occur
just as readily in the absence of the merger?

Mr. HATFIELD. Yes.
Senator METZENBAUM. The answer is yes?
Mr. HATFIELD. I was following the lead of my-
Senator METZENBAUM. OK, fine. Then I want to ask this question

on Senator Thurmond's behalf to each of you. Would you please ad-
dress, in the long run, what is the minimum optimal number of
telecommunications competitors that you would hope to see?

Mr. HUBER. I will be happy to start if nobody else wants to. I
would like to see more than one, for sure. Obviously, it depends on
what scope you are discussing this. At a local level, I think two is
a lot better than one. I think we will probably have three or four
in the delivery of video if we get DBS and the other oxymoron,
wireless cable.

Obviously, at the programming level we will have far more than
that, and we already do. Sixty percent of current viewership is not
owned by Mr. Malone-incidentally, I have never worked for him
so far as I know-but it is over-the-air television in which he has
no interest. I have a home satellite dish and I know there are
about 150 channels being uplinked at the moment to that dish, so
there is a lot of programming up there.

Programming volume has gone up steadily over the last 15 years,
which is generally a good sign. That rather suggests that Mr. Ma-
lone has not been entirely successful in monopolizing that market

i yet anyway. But how many providers we get depends in large part
on exactly how you are defining your market.

Senator METZENBAUM. Again on behalf of Senator Thurmond, do
any of you have any concerns that the antitrust enforcement agen-
cies will not adequately analyze and review these proposed trans-
actions?

Mr. HUBER. To the contrary, I am dead sure they are looking at
them with great care.

Senator METZENBAUM. I will just go back for 1 minute. The other
two did not answer that question, which was would each of you
please address, in the long run, what is the minimum optimal
number of telecommunications competitors you would hope tn see.

Mr. ARQUIT. Well, I don't know that I have that much to add to
it. I think in any particular industry it varies. It depends on the
extent to which there will be an ability to engage in coordinated
interaction among the players in an Industry. When you have an
industry where the terms are such that there is instant informa-
tion that is conveyed if there is standardized product and the like,
that suggests that coordinated interaction is somewhat easier, so
you would require more firms in such an industry for competition
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to result. Where there are heterogenous products, it is the opposite,
but I can't give you an absolute number.

Mr. HATFIELD. I couldn't give you an absolute number either, but
obviously I have expressed a concern with just a duopoly. Because,
as I have indicated in my full testimony, there are a number of
other barriers that prevent additional competition in ordinary local
telephone service, I am concerned about whether we can get beyond
one, let alone get to two.

Senator METZENBAUM. Again, on behalf of Senator Thurmond, do
any of you have any concerns that the antitrust enforcement agen-
cies will not adequately analyze and review these proposed trans-
actions? Mr. Hatfield?

Mr. HATFIELD. Being outside of Washington, and so forth, I have
not followed exactly what the new administration has been doing
regarding antitrust enforcement, so I am afraid I would have to beg
offanswering that question.

Senator METZENBAUM. Mr. Arquit?
Mr. ARQUIT. Well, as more than a casual observer to that scene,

I have no reason to think that there is any problem there. My im-
pression is that both agencies are committed to vigorous enfrrce-
ment of the antitrust laws.

Senator METZENBAUM. Mr. Huber?
Mr. HUBER. Mr. Chairman, if I may paraphrase somebody or

other, I know Anne Bingaman; Anne Bingaman is my friend. I
think you should rest easy. There are many other important mat-
ters. She is going to give a very close to these transactions.

Senator METZENBAUM. Does that mean that you know Anne
Bingaman and you're no Anne Bingaman? (Laughter.]

Mr. HUBER. That, too, Senator, I confess.
Senator METZENBAUM. Again on behalf of Senator Thurmond, do

any of you have comments on the assertion that TCI can make or
break cable programming with its 20-percent market share because
of the large market share necessary for a program to be successful?
Does this amount of market necessary for the success of a program
depend on the cost of that program? Do any of you care to answer
that?

Mr. HUBER. I would be delighted to. We do know that 60 percent
of the viewership in this country is watching programs that are
created or distributed initially by the over-the-air broadcasters.
Under the must-carry rules, those get on to the cable systems.
They get on for free; there is no transport cost. So we do have a
large chunk of this market that is pretty well insulated.

Second, one should note that TCI is getting smaller in this trans-
action. With all of those overlaps, they are losing a base of 1 mil-
lion, so whatever problems may exist from TCI alone are going to
be reduced. If you want to add in all the telephone industry, which
is a fair enough addition given the conver ence of these tech-
nologies, then, of course, you have to add in all the other telephone
companies, too. Any way you slice it, I think monopsony power of
the traditional cable carriers and TCI, in particular, is declining,
not increasing.

Senator METZENBAUM. Mr. Arquit?
Mr. ARQUIT. I presume that is the question that legions of Gov-

ernment antitrust lawyers will be investigating over the next few
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weeks or months, and I don't claim to have the clairvoyant powers
to come up with a conclusion before they reach their result. I don't
want to make a factual assessment. I don't have the basis for doing
it.

Senator ME'ZENBAUM. Mr. Hatfield?
Mr. HATFIELD. I would say that I don't consider myself to have

expertise in the programming side of the business to be able to
offer an informed opinion.

Senator METZENBAUM. The Chair has had somebody waiting in
his office for about 45 minutes. I am going to have to leave, but
I am leaving you in very good hands. Senator Specter is with us
and, Senator Specter, If you would be good enough to ask such
questions as you have and then-just a second, please.

We have received a number of letters from regulators, consum-
ers, and broadcasters that we will put in the hearing record.

(The letters referred to follow:]
PUBLIC UTII.ITiaF COMMIqSION,

STATE OF CALIFORNIA
Son Francisco, CA. October 25, i993.

The Honorable HOWARD M. ME'rZF.NRAUM,
U.S. Senate, Washington, DC.

DEAR SENATOR METZENRAUM: I am writing to you In connection with the hearings
you have scheduled before the Senate Antitrust Subcommittee to explore the impli-
cations for consumers of the proposed merger of Tele-Communlcations, Inc. (TCI)
and Bell Atlantic. In announcing the hearings, you warned that this megamerger
could have a chilling effect on competition in both the cable and telephone indus-
tries and could artificially inflate prices. There are issues which are of significant
importance not only to consumers, but also to state regulators, such ds the Califor-
nIa Public Utilities Commission which it charged with, among other things, the duty
of assuring the continued availability and affordability of high quality telephone
service and encouraging the development and deployment of new technologies.

The Commission has a long history of supporting the development of competition
where feasible as a way of ensuring maximum consumer choice and rates most re-
flective of costs. The Commission continues to grapple with the introduction of com-
petition into regulated markets which were traditional monopoly markets and which
retain bottleneck elements. In addition, we struggle with the involvement of regu.
lated utilities In both regulated and unregulated businesses. Our experience dem-
onstrates the great difficulty and complexity In balancing the various interests in-
volved in such transitional markets. The Commission also is heavily involved in ef-
forts to develop the infrastructure in California to position our citizens to benefit
from the essential information superhighway

From the perspective of a state public utility regulator, the announced merger of
TCI and Bell Atlantic coupled with TCI's involvement in the acquisition of Para-
mount, raises extremely difilcult issues relating to the ability of regulators to effec-
tively regulate the combined entity, particularly since various parts of the new en-tity are currently regulated by mltiple federal, state, and local agencies. For exam-
ple, to the extent the combined entity will have shared costs, how willthe properallocation of those costs between different regulated entities (cable vs. telephone) as
well as with unregulated entites (Paramount) be determined? Given the vertical
combination of tlephone/cable distribution systems with programming entities, how
will regulators effectively review the transactions between the affiliated entities?
Important public policy concerns with crss-subsIdizatIon and denals of access to
- common carrer and distribution facilities are also implicated In this megasmerger.

The informaton superhighway as presently envisioned is intended to provide vst
new horizons and opportunities to businesses and consumers. What will be the ef-
fect on that vision ir one company, whose Interests include both the highway and
what is carried on the highway, is positioned to deny entry to others on that high-

I~eh California Public UtilitIes Commission has been engaged for the st decade

in efforts to bth Introduce competition Into monooly utility markets an vto deregu-
late utilitie as the markets become competitive. This has proven to be an extremely
complex effort. The TCI/Bell Atlantic/Paramount may create a new form of access-
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