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Broadband Infrastructure Programs in the American Recovery and Reinvestment Act

Summary

The American Recovery and Reinvestment Act (ARRA, P.L. 111-5) provided $7.2 billion
primarily for broadband grant programs to be administered by two separate agencies. the National
Tdecommunications and Information Administration (NTIA) of the Department of Commerce
(DOC) and the Rural Utilities Service (RUS) of the U.S. Department of Agriculture (USDA). Of
the $7.2 billion total, the ARRA provided $4.7 billion to establish a Broadband Technol ogy
Opportunities Program (BTOP) at NTIA, and $2.5 hillion as funding for broadband grant, loan,
and loan/grant combination programs at RUS. Broadband grants and loans funded by the ARRA
are competitive and applicants must apply directly to NTIA and RUS. The NTIA appropriation
also included $350 million for a national broadband inventory map, funding for the Broadband
Data Improvement Act (P.L. 110-385), and funding to be transferred to the Federal
Communications Commission (FCC) to develop a national broadband plan.

As of October 1, 2010, all BTOP and BIP award announcements were complete. Intotal, NTIA
and RUS announced awards for 553 projects, constituting $7.5 billion in federal funding. This
included 233 BTOP projects (totaling $3.9 billion) and 320 BIP projects (totaling $3.6 billion). Of
the $7.5 hillion total announced, $6.2 billion was grant funding, and $1.3 billion was loan
funding. With the awards phase completed, NTIA and RUS now shift their focus to oversight of
the funded projects as they move forward. Additionally, the broadband mapping effort,
implemented by the State Broadband Data and Development Grant Program, awarded $293
million to 50 states, 5 territories, and the District of Columbia.

The unprecedented scale and scope of the ARRA broadband programs, coupled with the short

time frame for awarding grants, presents daunting challenges with respect to program
implementation as well as Congressional oversight. The 112" Congress may monitor how
equitably and effectively broadband grants are all ocated among states and the various
stakeholders, and to what extent the programs fulfill the goals of short term job creation and the
longer term economic benefits anticipated from improved broadband availahility, access, and
adoption. A continuing issueis how to strike a balance between providing federal assistance for
unserved and underserved areas where the private sector may not be providing acceptable levels
of broadband service, while at the same time minimizing any deleterious effects that government
intervention in the marketplace may have on competition and private sector investment.
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Introduction

Broadband infrastructure refers to networks of deployed telecommunications equipment and
technol ogies necessary to provide high-speed Internet access and other advanced
telecommunications services for private homes, businesses, commercial establishments, schools,
and public institutions. In the United States, broadband infrastructure is constructed, operated,
and maintained primarily by the private sector, including telephone, cable, satdlite, wireless, and
other information technology companies. Currently deployed broadband technologies include
cable modem, DSL (copper wire), wireless systems (mobile and fixed), fiber, and satellite.
Although broadband is deployed by private sector providers, federal and state regulation of the
telecommunications industry as well as government financial assistance programs can have a
significant impact on private sector decisionsto invest in and deploy broadband infrastructure,
particularly in underserved and unserved areas of the nation.

The American Recovery and Reinvestment Act (ARRA, P.L. 111-5) provided $7.2 hillion
primarily for broadband grant programs to be administered by two separate agencies. the National
Tdecommunications and Information Administration (NTIA) of the Department of Commerce
(DOC) and the Rural Utilities Service (RUS) of the U.S. Department of Agriculture (USDA). Of
the $7.2 billion total, the ARRA provided $4.7 billion to establish a Broadband Technology
Opportunities Program (BTOP) at NTIA, and $2.5 hillion for broadband grant, loan, and
loan/grant combination programs at RUS. The ARRA also directed the Federal Communications
Commission (FCC) to develop a national broadband strategy. In comparison with previously
existing federal broadband programs in the United States," the broadband grant and loan
programs established and funded by PL. 111-5 are unprecedented in scale and scope.

Theimpetus behind broadband provisions in the ARRA was two-fold: in the short term, to create
jobs through the construction and deployment of broadband infrastructure, and in the long term,
to address concerns over economic and societal impacts of inadequate broadband availability,
access, and adoption, particularly in rural and lower-income areas of the nation.” The
unprecedented scale and scope of the ARRA broadband programs, coupled with the short time
frame for awarding grants, presents daunting challenges with respect to program implementation
aswell as Congressional oversight.

American Recovery and Reinvestment Act of 2009,
P.L. 111-5

In December 2008, leadership in the House and Senate, aswdl as the Obama transition team,
announced their intention to include a broadband component in the infrastructure portion of the
economic stimulus package. At the same time, numerous interested parties, including broadband
equipment manufacturers; large, mid-sized, and small wireline and wireless service providers;
satdlite operators; telecommunications unions; consumer groups; education groups; public safety

! See CRS Report RL30719, Broadband Internet Access and the Digital Divide: Federal Assistance Programs, by
Lennard G. Kruger and Angele A. Gilroy.

2 Seeibid., pp. 1-4.
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organizations; think tanks; and others unveiled a multitude of specific proposals for government
support of broadband infrastructure.®

The House and Senate approved the Conference Report on H.R. 1 (H.Rept. 111-16) on February
13, 2009. On February 17, 2009, President Obama signed P.L. 111-5, the American Recovery and
Reinvestment Act (ARRA). Broadband provisions of the ARRA provided atotal of $7.2 billion,
primarily for broadband grants. The total consists of $4.7 billion to NTIA/DOC for anewly
established Broadband Technology Opportunities Program (BTOP) and $2.5 billion to
RUS/USDA broadband grant, loan, and loan/grant combination programs.”

NTIA/DOC
Of the $4.7 billion appropriated to NTIA:

e $4.35 billion was directed to a competitive broadband grant program, of which
not less than $200 million shall be available for competitive grants for expanding
public computer center capacity (including at community colleges and public
libraries); not less than $250 million to encourage sustai nable adoption of
broadband service; and $10 million transferred to the DOC Office of Inspector
General for audits and oversight;

e $350 million was directed for funding the Broadband Data Improvement Act
(P.L. 110-385) and for the purpose of developing and maintaining a broadband
inventory map, which shall be made accessible to the public no later than two
years after enactment; and

e Funds deemed necessary and appropriate by the Secretary of Commerce, in
consultation with the FCC, may be transferred to the FCC for the purposes of
developing a national broadband plan, which shall be completed one year after
enactment.

The Broadband Technology Opportunities Program within NTIA is authorized by Division B,
Title VI of the ARRA. Specific implementation requirements and guidelines for the new NTIA
broadband grants are as follows:

o Established a “ national broadband service devel opment and expansion program”
with purposes to include providing access to broadband service to consumers
residing in unserved and underserved areas; providing broadband education,
awareness, training, access, equipment and support to various institutions;
improving access to, and use of, broadband service by public safety agencies; and
stimulating demand for broadband, economic growth, and job creation.

o Directed NTIA to consult with each state to identify unserved and underserved
areas (with respect to access to broadband service) as well as the appropriate
allocation of grant funds within that state.

3 See CRS Report R40149, Infrastructure Programs: What's Different About Broadband?, by Charles B. Goldfarb and
Lennard G. Kruger.

“ For information on stimulus funding directed to the existing broadband programs at RUS, see CRS Report RL33816,
Broadband Loan and Grant Programsin the USDA’s Rural Utilities Service, by Lennard G. Kruger.
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o Directed NTIA, to the extent practical, to award not less than one grant in each
state.

e Did not define“unserved area,” “underserved area,” and “broadband.” The
Confereesinstructed NTIA to coordinateits understanding of these terms with
the FCC, and in defining “ broadband service’ to take into consideration technical
differences between wirdess and wirdine networks and to consider the actual
speeds these networks are able to deliver to consumers under a variety of
circumstances.

e Directed NTIA, in coordination with the FCC, to publish “ non-discrimination
and network interconnection obligations” that shall be contractual conditions of
awarded grants, and specifies that these obligations should adhere, at a minimum,
to the FCC’s broadband principles to promote the openness and interconnected
nature of the Internet (FCC 05-151, adopted August 5, 2005).°

e Directed NTIA, when considering applications for grants, to consider whether the
project will provide the greatest broadband speed possible to the greatest
population of usersin the area. There are no specific speed thresholds that
applicants must meet to be eligible for a grant. The Conferees acknowledged that
while speed thresholds could have the unintended effect of thwarting broadband
deployment in some areas, deploying next-generation speeds would likely result
in greater job creation and job preservation. NTIA isinstructed to “ seek to fund,
to the extent practicable, projects that provide the highest possible, next-
generation broadband speeds to consumers.”

o Defined entities eligible for grants as: a state or political division thereof; the
District of Columbia; aterritory or possession of the United States; an Indian
tribe or native Hawaiian organization; a nonprofit foundation, corporation,
institution or association; or any other entity, including a broadband service or
infrastructure provider, that NTIA finds by ruleto bein the public interest.

¢ Required NTIA to consider whether agrant applicant is a socially and
economically disadvantaged small business as defined under the Small Business
Act.

e Directed NTIA to ensure that all awards are made before the end of FY 2010.
Grantees will be required to substantially complete projects within two years
after the grant is awarded.

o Directed that the federal share of any project cannot exceed 80% unless the
applicant petitions NTIA and demonstrates financial need.

o Directed that grant applicants must demonstrate that the grant project would not
have been implemented during the grant period without federal grant assistance.

% See CRS Report R40616, Access to Broadband Networks: The Net Neutrality Debate, by Angele A. Gilroy
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RUS/USDA

The $2.5 billion appropriated to RUS was designated as additional amounts for RUS grant and
loan programs. The ARRA did not specify how the $2.5 billion is to be divided between grants
and loans. Regarding projects applying for ARRA funding, the law stated that:

o at least 75% of the areato be served by a project receiving these funds shall bein
arural areawithout sufficient access to high-speed broadband serviceto facilitate
economic development, as determined by the Secretary of Agriculture;

e priority shall be given to projects that will deliver end users a choice of more
than one broadband service provider;

e priority shall be given to projects that provide service to the highest proportion of
rural residents that do not have access to broadband service

e priority shall be given to borrowers and former borrowers of rural telephone
|oans;

e priority shall be given to projects demonstrating that all project el ements will be
fully funded, that can commence promptly, and that can be completed; and

e noareaof aproject may receive funding to provide broadband service under the
Broadband Technology Opportunities Program at NTIA/DOC.

Implementation of ARRA Broadband Programs

ARRA broadband programs encompass three distinct programs or activities: (1) grants, loans, and
loan/grant combinations to expand broadband services and infrastructure (NTIA and RUS); (2)
the State Broadband Data and Development Grant Program (NTIA); and (3) development of a
national broadband plan (FCC). “Broadband USA,” the official web portal to apply for ARRA
broadband funding, is located at http://broadbandusa.sc.egov.usda.gov/. Agency websites tracking
the latest ARRA broadband program developments are located at NTIA,® RUS,” and the FCC .2

Grants, Loans, and Loan/Grant Combinations for Broadband
Expansion

There were two rounds of broadband funding. The first funding round was announced with the
release of a Notice of Funds Availability (NOFA) on July 1, 2009. The second funding round was
announced on January 15, 2010, and applications were accepted between February 16 and March
15, 2010. The ARRA mandated that all award funding be obligated by September 30, 2010.

® http://www.ntia doc.gov/broadbandgrants.
" http://www.usda.gov/rus/tel ecom/index.htm.
8 http://www.fcc.gov/recovery/broadband).
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First Funding Round

On July 1, 2009, NTIA and RUS jointly released the first Notice of Funds Availability (NOFA)
detailing requirements, rules, and procedures for applying for ARRA grants, loans, and loan grant
combinations.’ The total amount availablein this first funding round was $4 billion, consisting of
$2.4 billion (program level) under the RUS Broadband Initiatives Program (BIP), and $1.6 billion
(budget authority) under the NT1A Broadband Technology Opportunities Program (BTOP). Table
1 compares thefirst round NOFA provisions for BTOP and BIP with respect to funding;
definitions of “unserved,” “underserved,” and “broadband;” definitions of “rural area;” and
financial obligations of applicants.

Table |.Selected Comparison of BIP and BTOP Provisions in First Round NOFA

Broadband Technology Opportunities Program

Broadband Initiatives Program (BIP), Rural (BTOP), National Telecommunications and
Utilities Service Information Administration
Funding
$2.4 billion total for first round (program level), includes ~ $1.6 billion for first round (budget authority), includes up
up to: to:
—$1.2 billion for last mile projects ($400 million in —3$1.2 billion for broadband infrastructure grants (last
grants for Remote Area projects, $800 million in loans mile and middle mile projects);

and loan/grant combinations for Non-Remote projects); $50 million for Public Computer Center grants;

—$800 million in loans and loan/grant combinations for

middle mile projects; and —$150 million for Sustainable Broadband Adoption

grants; and

—$325 million f fund.
$ mifion for reserve fun —$200 million for reserve fund.

Definition of “Unserved” and “Underserved”

Same as NTIA/BTOP definition. Additionally defines Eligible “unserved areas” defined as where at least 90%
“Remote Area” as an unserved, rural area 50 miles from of households lack access to terrestrial broadband
the limits of a non-rural area. service.

Eligible “underserved areas” for last mile projects if at
least one of the following factors is met: (1) no more
than 50% of the households in the proposed funded
service area have access to facilities-based, terrestrial
broadband service at greater than the minimum
broadband transmission speed; (2) no broadband service
provider advertises broadband transmission speeds of at
least 3 megabits per second (Mbps) downstream; or (3)
the rate of broadband subscribership for the proposed
funded service area is 40% of households or less.

A proposed funded service area may qualify as
underserved for middle mile projects if one
interconnection point terminates in a proposed funded
service area that qualifies as unserved or underserved for
last mile projects.

9 Available at http://www.ntia.doc.gov/frnotices’2009/FR_BBNOFA_090702.pdf.
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Broadband Initiatives Program (BIP), Rural
Utilities Service

Broadband Technology Opportunities Program
(BTOP), National Telecommunications and
Information Administration

Definition of “Broadband”

Same as NTIA/BTOP definition.

Two-way data transmission with advertised speeds of at
least 768 kbps downstream and at least 200 kbps
upstream to end users, or providing sufficient capacity in
a middle mile project to support the provision of
broadband service to end users.

Definition of “Rural Area”

Any area, as confirmed by the latest decennial census of
the Bureau of the Census, which is not located within:
(1) a city, town, or incorporated area that has a
population of greater than 20,000 inhabitants or (2) an
urbanized area contiguous and adjacent to a city or town
that has a population of greater than 50,000 inhabitants.
For purposes of the definition of rural area, an urbanized
area means a densely populated territory as defined in
the latest decennial census of the U.S. Census Bureau.

Same definition as used by BIP/RUS. Applications to fund
broadband infrastructure projects in areas which are at
least 75% rural are required to be submitted to BIP.
BTOP may make awards to such applications NTIA
determines to be meritorious after RUS has reviewed
the application and determined not to fund it. All other
applications for Broadband Infrastructure projects, as
well as applications for Public Computer Centers or
Sustainable Broadband Adoption projects, must be
submitted to BTOP.

Financial Obligation of Applicant

For grants (last mile Remote Area projects): funding up
to 100%. For grants receiving greater than 80% of eligible
costs, the Administrator must determine that the
awardee has a specific financial need that justifies funding
greater than 80%; all applicants must be able to generate
a minimum current ratio? of one by the end of the
forecast period and demonstrate a positive cash balance
for each year of the forecast period.

For loans: the applicant must be able to generate
sufficient revenues to cover expenses, have sufficient
cash flow to service debts and obligations as they come
due, and meet the minimum Times Interest Earned Ratio
(TIER)® requirement of one by the end of the forecast
period, as determined by RUS.

Required to provide matching funds of at least 20%
toward the total eligible project cost. Applicants must
document their capacity to provide matching funds.
NTIA will provide up to 80% of total eligible project
costs, unless the applicant petitions the Assistant
Secretary for a waiver of the matching requirement and
that waiver is granted by the Assistant Secretary based
on the applicant’s demonstration of financial need. In-
kind contributions, including third party in-kind
contributions, are non-cash donations to a project that
may count toward satisfying the non-federal matching
requirement of a project's total budget. In-kind
contributions must be allowable project expenses.

a. “Current ratio” is defined as the applicant’s current assets divided by the current liabilities.

b. TIER is defined as the ratio of an applicant’s net income (after taxes) plus (adding back) interest expense, all
divided by interest expense (existing and any new interest expense including the interest expense associated

with the proposed loan).

BIP Grants, Loans, and Grant/Loan Combinations

The ARRA requires that areas served by BIP-funded projects be at least 75% rural.

Predominantly non-rural areas are therefore not digible for BIP funding. A rural areais defined as
any area not located within a city, town, or incorporated area that has a population of greater than
20,000 inhabitants; or not located within an urbanized area contiguous and adjacent to a city or
town that has a population of greater than 50,000 inhabitants.

Grants awarded in thefirst round under BIP can only be used to fund applications proposing to
exclusively serve remote, unserved, rural areas. Terms are defined as follows:

e “Remotearea’ isarural unserved area at least 50 miles from a non-rural area;
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e “Unserved area’ isan areawhere at least 90% percent of households lack access
to terrestrial (non-satellite) broadband service; and

e “Broadband” means two-way data transmission with advertised speeds of at |east
768 kbps downstream and at least 200 kbps upstream to end users. According to
the NOFA, this speed encompasses all current major wired and wireless
technologies and is sufficient for applications such as voice service over the
Internet (VOIP), web browsing, and one way video.

Loans and loan/grant combinations awarded in the first round are available for applications
proposing to serve non-remote and underserved rural areas. Loan/grant combinations can consist
of up to 50% grant money. For an area to be considered “underserved,” at least one of the
following three statements must be true:

e 50% or more of households don't have any terrestrial broadband access;,

o Noprovider intheareais advertising broadband speeds of at least 3 or more
megabits per second (Mbps); or

e Broadband subscribership is 40% or less.

Availablefirst round funding for BIP grants, loans, and loan/grant combinations was $2.5
billion.*® Funding was available for last mile projects™ and middle mile projects.”” Last mile
projects ($1.2 billion available) included:

e Upto $400 million in grants for projects exclusively serving remote unserved
rural aress.

e Up to $800 million in loans and loan/grant combinations for projects serving
non-remote rural areas (both unserved and underserved).

Up to $800 million in loans and loan/grant combinations was available for middle mile projects.
Additionally, $325 million was directed to a reserve fund, which may be used to either augment
the above categories or be carried over to the next funding round.

BTOP Grants
BTOP grant funds in thefirst round were availabl e through three categories of digible projects:
e Broadband Infrastructure ($1.2 billion available);

e Public Computer Centers ($50 million available); and
e Sustainable Broadband Adoption ($150 million available).

19 The $2.5 billion represents program level. Corresponding budget authority is $1.3 billion. Program level exceeds
budget authority because a portion of budget authority goes towards subsidizing loans.

1 |_ast mile project means any infrastructure project the predominant purpose of which isto provide broadband service
to end users or end-user devices.

2 Middle mile project means a broadband infrastructure project that does not predominantly provide broadband service
to end users or to end-user devices, and may include interoffice transport, backhaul, Internet connectivity, or special
acoess.
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Additionally, $200 million was directed to a reserve fund, which may be used to either augment
the above categories or be carried over to the second funding round.

Broadband Infrastructure grants were available for both last mile and middlie mile projects, and
must support projects that serve either unserved or underserved areas (see above definitions). The
Public Computer Center category funds projects that expand public access to broadband service
and enhance broadband capacity at entities, such as community colleges and public libraries, that
permit the public to use these computing centers. The Sustainable Broadband Adoption category
funds innovative projects that promote broadband demand, including projects focused on
providing broadband education, awareness, training, access, equipment or support, particularly
among vulnerable population groups where broadband technology has traditionally been
underutilized.

BIP and BTOP Application and Evaluation Process

All applications for projects serving areas that are at least 75% rural wererequired to be
submitted to the Broadband Initiatives Program at RUS. Those applications could subsequently
be considered by NTIA if RUS decided not to fund them. Thus for broadband infrastructure
project applications proposing to serverural areas, applicants had the choice of either applying to
BIP only, or to BIP and BTOP simultaneously. All other applications—broadband infrastructure
for non-rural areas, public computer centers, and sustainabl e broadband adoption projects—were
submitted directly to the Broadband Technology Opportunities Program at NTIA.

Both NTIA and RUS evaluated and scored each application based on the proposed project’s
purpose, benefits, viability, and budget and sustainability. Both agencies employed a two-stage
application evaluation process in which lower scoring applications were eliminated after stage
one, and further documentation was required from applications reaching the second stage.
Additionally, each state and territory had the opportunity to provide recommendations on which
projects they felt were maost deserving of funding.

NTIA used volunteer “expert reviewers’ to rate applications during thefirst phase, while RUS
relied solely on staff and contractors for its review process. On September 28, NTIA and RUS
posted online service area maps for proposed projects. During the 30-day period after those maps
were posted, existing service providers and the public had the opportunity to inform the agencies
if they believed those proposed service areas were not unserved or underserved. RUS and NTIA
made the final decision as to whether those applications were genuinely seeking to serve unserved
or underserved aress.

In a November 2009 report, the Government Accountability Office (GAO) found that NTIA and
RUS face significant scheduling, staffing, and data challenges in evaluating applications and
awarding funds. According to GAO, deadlines for awarding funds “may pose risks to the
thoroughness of the application evaluation process,” and agencies “ may lack timeto apply
lessons learned from the first funding round and to thoroughly evaluate applications for the
remaining rounds.”™® GAO also identified a lack of funding for oversight beyond FY 2010, and a
lack of updated performance goals to ensure accountability.

3 U.S. Government Accountability Office, Recovery Act: Agencies Are Addressing Broadband Program Challenges,
but Actions Are Needed to Improve Implementation, GAO-10-80, November 2009, http://www.gao.gov/new.items/
d1080.pdf.
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Applications

Applications for thefirst funding round were accepted between July 14 and August 20, 2009. On
September 9, 2009, NTIA and RUS released preliminary data on applications received during the
first round application period. In total, over 2,200 applications requested nearly $28 hillionin
funding for proposed projects reaching all 50 states, five territories, and the District of Columbia.
The total amount of federal funding requested was seven times the amount available ($4 billion)
in the first funding round.

Awards

The total amount available in the first funding round was set at $4 billion, consisting of up to $2.4
billion under the RUS Broadband Initiatives Program (BIP), and up to $1.6 billion under the
NTIA Broadband Technology Opportunities Program (BTOP). For the first round, NTIA and
RUS announced awards for 150 projects, totaling $2.275 billion in federal funding. This includes
82 BTOP projects (totaling $1.206 billion) and 68 BIP projects (totaling $1.069 billion).*

Second Funding Round

On January 15, 2010, NTIA and RUS released NOFAs announcing the second and final round of
ARRA broadband funding. A total of $4.8 billion is being made available, consisting of $2.6
billion for BTOP and $2.2 hillion for BIP.

Based on the agencies’ experiences with the first round, and drawing on public comments
collected from a November 16, 2009 Joint Request for Information (RFI)," both NTIA and RUS
streamlined the application process and made significant changes to how the second round of
BTOP and BIP was structured and conducted. Highlights included the following:

e Unlikethefirst round, each agency had its own separate NOFA, and applicants
had the option of applying to either BTOP or BIP.

e BTOP primarily focused on middle mile broadband infrastructure projects, while
BIP focused on last mile projects.

o BTOPreoriented its infrastructure program towards Comprehensive Community
Infrastructure (CCl) grants, which support middle mile projects serving anchor
institutions such as community colleges, libraries, hospitals, universities, and
public safety institutions.

o BIPdiminated the“Remote Last Mil€’ project category, and offered a standard
grant/loan combination (75% grant/25% loan) for all last mile and middie mile
projects (unless waivers were sought).

1 For further information on BTOP and BIP applications and awards, see CRS Report R41164, Distribution of
Broadband Simulus Grants and Loans: Applications and Awards, by Lennard G. Kruger.

> Department of Agriculture, Rural Utilities Service and Department of Commerce, Nationa Telecommunications and
Information Administration, “Broadband Initiatives Program and Broadband Technology Opportunities Program,” 74
Federal Register 58940-58944, November 16, 2009.
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Thefirst round requirement that digible infrastructure projects must cover
“unserved” or “underserved” areas was diminated. In the second round, BIP
projects must cover an areathat is at least 75% rural and that does not have High
Speed Access broadband service at the rate of 5 Mbps (upstream and downstream
combined) in at least 50% of its area. Eligible BTOP projects require only an
applicant that is an digible entity, afully completed application, and a nonfederal
match of 20% or more. However, during the application evaluation, factors such
as unserved and underserved areas, remoteness, and delivered speed determined

how many points a proposed project received.

e BIPadded three new grant programs: Satdlite Projects, Rural Library
Broadband, and Technical Assistance. RUS published a separate Request for

Proposals for each of these programs.

Table 2 provides a selected comparison of BIP and BTOP provisions in the second round NOFA
with respect to funding, size of award per project, type of award, infrastructure project eigibility,
type of infrastructure project, and financial obligation of applicant.

Table 2. Selected Comparison of BIP and BTOP Provisions in Second Round NOFA

Broadband Initiatives Program (BIP), Rural
Utilities Service

Broadband Technology Opportunities Program
(BTOP), National Telecommunications and
Information Administration

Funding
$2.2 billion total for second round , includes up to:

—3$1.7 billion for last mile projects (loans and loan/grant
combinations);

—$300 million in loans and loan/grant combinations for
middle mile projects;

—$100 million for Satellite projects, as well as any and all
funds not obligated for last mile and middle mile projects;

—3$5 million for grants for Rural Library Broadband and
Technical Assistance projects; and

—$95 million for reserve fund.

RUS has discretion to divert funds from one category to
another.

$2.6 billion for second round , includes:

—$2.35 billion for Comprehensive Community
Infrastructure (CCl, middle mile projects for community
anchor institutions);

—at least $150 million for Public Computer Center
(PCC) grants; and

—at least $100 million for Sustainable Broadband
Adoption (SBA) grants.

NTIA has discretion to divert funds from one category
to another.

Size of Award Per Project

For last mile projects, no more than $10,000 per
premises passed. Applicant can apply for waiver to
exceed this limit.

For Technical Assistance projects, up to $200,000.

CCI: $5 million to $150 million
PCC: $500,000 to $15 million
SBA: $500,000 to $15 million

Applicants requesting amounts outside of these ranges
must provide reasoned explanation for the variance in
their project size.
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Broadband Initiatives Program (BIP), Rural
Utilities Service

Broadband Technology Opportunities Program
(BTOP), National Telecommunications and
Information Administration

Type of Award

For last mile and middle mile projects, standard award is
combination 75% grant/25% loan. Applicants may submit
a waiver to request up to 100% grant. Applicants
requesting a larger loan component will be awarded
more points and have a greater chance of being funded.

Satellite Projects, Rural Library Broadband, and Technical
Assistance are all grant programs.

Grants.

Infrastructure Project Eligibility

Eligible projects are those serving any area that is at least
75% rural and that does not have High Speed Access
broadband service at the rate of 5 Mbps (upstream and
downstream combined) in at least 50% of its area.

Eligible projects for consideration are those (1)
submitted by an eligible entity; (2) that are submitted
with a fully completed application; and (3) which provide
at least 20% in nonfederal matching funds (unless a
waiver is sought).

Type of Infrastructure Project

Primarily last mile projects. Middle mile projects
considered, but RUS strongly encourages such projects
only be undertaken by current RUS loan or grant
recipients.

Primarily middle mile projects. Prioritizes middle mile
projects which (in descending order of priority):

(1) connect to community anchor institutions:

(2) include public-private partnerships;

(3)bolster growth in economically distressed areas;
(4) serve community colleges;

(5) serve public safety entities;

(6) includes a last mile connection in unserved or
underserved areas; and

(7) includes a nonfederal cost match of 30% or more.

Financial Obligation of Applicant

For loans, the applicant must be able to generate
sufficient revenues to cover expenses, have sufficient
cash flow to service debts and obligations as they come
due, and meet the minimum Times Interest Earned Ratio
(TIER)® requirement of one by the end of the forecast
period, as determined by RUS. Project must also
demonstrate a positive cash balance for each year of the
forecast period.

Grant applicants required to provide matching funds of at
least 20% toward the total eligible project cost.
Applicants must document their capacity to provide
matching funds. NTIA will provide up to 80% of total
eligible project costs, unless the applicant petitions the
Assistant Secretary for a waiver of the matching
requirement and that waiver is granted by the Assistant
Secretary based on the applicant’s demonstration of
financial need. In-kind contributions, including third party
in-kind contributions, are non-cash donations to a
project that may count toward satisfying the non-federal
matching requirement of a project's total budget. In-kind
contributions must be allowable project expenses.

a. “Current ratio” is defined as the applicant’s current assets divided by the current liabilities.

b. TIER is defined as the ratio of an applicant’s net income (after taxes) plus (adding back) interest expense, all
divided by interest expense (existing and any new interest expense including the interest expense associated
with the proposed loan).
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Applications

On April 7, 2010, NTIA announced that it had received 867 applications for second round
funding, totaling $11 billion in requested federal funding. The applications broke down as
follows: 355 applications requesting a total of $8.4 billion for Comprehensive Community
Infrastructure, 251 applications requesting $1.7 billion for Sustainable Broadband Adoption, and
261 applications requesting $0.922 billion for Public Computer Centers.™

On April 16, 2010, RUS announced it had received a total of 776 applications requesting nearly
$11.2 billion in federal funds. Of that total, RUS received 30 middle mile applications requesting
atotal of $845.88 million.

Combined, NTIA and RUS received 1643 applications in the second round, requesting a total of
$22.2 hillion in federal funds. Thisis 26% less than the number of applications received by both
agenciesin thefirst round, and 21% less than the amount of federal funding requested in the first
round.

Awards

Thefirst wave of second round awards was announced on July 2, 2010; subsequent awards were
announced through September 30, 2010.

Total Awards First and Second Round Combined

As of October 1, 2010, all BTOP and BIP award announcements were complete. Intotal, NTIA
and RUS announced awards for 553 projects, constituting $7.5 billion in federal funding. This
included 233 BTOP projects (totaling $3.9 billion) and 320 BIP projects (totaling $3.6 billion). Of
the $7.5 billion total announced, $6.2 billion was grant funding, and $1.3 billion was loan
funding.

State Broadband Data and Development Grant Program

On July 2, 2009, NTIA released a NOFA and solicitation of applications for the State Broadband
Dataand Development Grant Program.’” Under this program, NTIA has awarded $293 million to
50 states, 5 territories, and the District of Columbia to develop state-specific data on the
deployment levels and adoption rates of broadband services.™® These data, including publicly
available state-wide broadband maps, will also be used to develop the comprehensive, interactive
national broadband map that NTIA is required by the ARRA to create and make publicly
available by February 17, 2011.

18 NTIA, “Commerce Announced Continued Demand for Fundi ng to Bring Broadband to More Americans,” April 7,
2010, available at http://www.ntia.doc.gov/press’2010/BTOP_Round2Applications_04072010.html.

m Department of Commerce, National Telecommunications and Information Administration, “ State Broadband Data
and Development Grant Program,” 74 Federal Register 32545-32565, July 8, 2009.

'8 Thelist of grant awardsis provided at http://www2.ntia.doc.gov/SBDD.
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Grants will also be used to help states gather data twice ayear on the availability, speed, and
location of broadband services. These data will be used by NTIA to periodically update the
national broadband map after it is publically released on February 17, 2011.

Grant awards also include funding for state broadband planning. Up to $500,000 was awarded for
the planning portion of each project. Planning projects include, for example, efforts to identify
barriers to broadband adoption in a state and creation of local technology planning teams.

The National Broadband Plan

On March 16, 2010, the FCC publically released its report, Connecting America: The National
Broadband Plan.” As mandated by the ARRA, the report was formally submitted to the House
Committee on Energy and Commerce and the Senate Committee on Commerce, Science, and
Transportation. At the March 16, 2010 Open Commission Meseting, the FCC Commissioners
voted to approve a Broadband Mission Statement containing goals for a U.S. broadband policy.
However, the FCC Commissioners did not vote on whether to approve the plan itself.

The National Broadband Plan (NBP) seeks to “ create a high-performance America’ which the
FCC defines as “a more productive, cregtive, efficient America in which affordable broadband is
available everywhere and everyone has the means and skills to use valuabl e broadband
applications.” In order to achieve this mission, the NBP recommends that the country set six
goals for 2020:

e Goal No. 1: At least 100 million U.S. homes should have affordable access to
actual download speeds of at least 100 megabits per second and actual upload
speeds of at least 50 megabits per second.

e Goal No. 2: The United States should lead the world in mobile innovation, with
the fastest and most extensive wireless networks of any nation.

e Goa No. 3: Every American should have aff ordable access to robust broadband
service, and the means and skills to subscribeif they so choose.

e Goa No. 4: Every American community should have affordable access to at least
1 gigahit per second broadband service to anchor institutions such as schools,
hospitals and government buildings.

e Goal No. 5: To ensurethe safety of the American people, every first responder
should have access to a nationwide, wireless, interoperable broadband public
safety network.

e Goa No. 6: To ensure that America leads in the clean energy economy, every
American should be able to use broadband to track and manage their real-time
energy consumption.

The National Broadband Plan is categorized into three parts:

¥ Available at http://mww.broadband.gov/plary. For moreinformation on the National Broadband Plan, see CRS
Report R41324, The National Broadband Plan, by Lennard G. Kruger et al.

2 Federal Communi cations Commission, Connecti ng America: The National Broadband Plan, March 17, 2010, p. 9.
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e Part! (Innovation and | nvestment) which “discusses recommendations to
maximize innovation, investment and consumer welfare, primarily through
competition. It then recommends more efficient allocation and management of
assets government controls or influences.”* The recommendations address a
number of issues, including spectrum policy, improved broadband data
collection, broadband performance standards and disclosure, special access rates,
interconnection, privacy and cybersecurity, child online safety, poles and rights-
of-way, research and experimentation (R& E) tax credits, R& D funding.

e Part 1l (Inclusion) which “makes recommendations to promote inclusion—to
ensure that all Americans have access to the opportunities broadband can
provide.” % I ssues include reforming the Universal Service Fund, intercarrier
compensation, federal assistance for broadband in Tribal lands, expanding
existing broadband grant and loan programs at the Rural Utilities Service,
enabling greater broadband connectivity in anchor institutions, and improved
broadband adoption and utilization especially among disadvantaged and
vulnerable populations.

e Partl1ll (National Purposes) which “makes recommendations to maximize the
use of broadband to address national priorities. Thisincludes reforming laws,
policies and incentives to maximize the benefits of broadband in areas where
government plays a significant role.”?* National purposes include health care,
education, energy and the environment, government performance, civic
engagement, and public safety. 1ssues include telehealth and health IT, online
learning and modernizing educational broadband infrastructure, digital literacy
and job training, smart grid and smart buildings, federal support for broadband in
small businesses, telework within the federal government, cybersecurity and
protection of critical broadband infrastructure, copyright of public digital media,
interoperable public safety communications, next generation 911 networks and
emergency alert systems.

The NBP discusses an implementation strategy intended to carry out the recommendations. First,
because many of the recommendations are directed towards the Executive Branch, the NBP
recommends the creation of an interagency Broadband Strategy Council to coordinate
implementation of the National Broadband Plan. Second, given that approximately half the
recommendations are directed to the FCC, the NBP calls on the FCC to quickly publish a
timetable or proceedings to implement those NBP recommendations that fall under FCC
authority. On April 8, 2010, the FCC released a Broadband Action Agenda explaining the purpose
and timing of more than 60 rulemakings and other notice-and-comment proceedings.*

The ARRA also directed the FCC to evaluate the progress of BTOP grant projects. While the
BTOP projects arein their initial stages, and it is not yet possible to do project evaluations,
Appendix A in the National Broadband Plan contains recommendations to NTIA for future
assessment of BTOP projects. These include ensure that assessment tracks program outcomes,
develop measures that specify outcomes to be assessed, create a pand of experts from the

2 bid., p. 11.

Z |bid.

3 bid.

% ECC, Broadband Action Agenda, available at http://www.broadband.gov/plan/broadband-action-agenda. html.
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academic and research community to advise on assessment approaches, and employ longitudinal
design in assessing programs where possible. ®

Issues Related to Implementation

The Broadband Technology Opportunities Program (BTOP) is newly authorized and established
at NTIA, while the Broadband Initiatives Program (BIP) significantly expands the scope and size
of RUS broadband loan and grant programs. The ARRA gives NTIA and RUS considerable
flexibility to implement the BTOP and BIP. According to the Conference Report:

The Confereesintend that the NTIA has discretion in selecting the grant recipientsthat will
best achieve the broad objectives of the program. The Conferees also intend that the NTIA
select grant recipientsthat it judgeswill best meet the broadband access needs of theareato
be served, whether by awireless provider, awireline provider, or any provider offering to
construct last-mile, middle-mile, or long haul facilities.

Implementation decisions made by NTIA and RUS have a significant impact on how the program
is shaped and targeted, and the extent to which the program meets the goals and purposes set forth
by the ARRA. On March 12, 2009, NTIA and RUS reeased a joint request for information (RFI)
and notice of public meetings designed to gather public input into many of the implementation
decisions which the agencies make as they develop rules and regulations for the program.® A
series of public meetings were held in March 2009. The RFI solicited public comments from all
interested parties on the following topics:

e the purposes of the BTOP program;

e therole of the states;

o digiblegrant recipients;

o theestablishment of sdection criteriafor grant awards;
e grant mechanics,

e grantsfor expanding public computer center capacity;

e grantsfor innovative programs to encourage sustainable adoption of broadband
sarvice

e broadband mapping;

e financial contributions by grant applicants;

e timely completion of proposals,

e coordination between BTOP and the RUS grant program;

e how terms set out in relevant sections of the ARRA should be defined;

% Federal Communi cations Commission, Connecti ng America: The National Broadband Plan, March 17, 2010, p. 343-
345,

% Department of Commerce, Nationa Telecommunications and Information Administration, and Department of
Agriculture, Rural Utilities Service “American Recovery and Reinvestment Act of 2009 Broadband Initiatives,” 74
Federal Register 10716-10721, March 12, 2009.
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e how the success of the BTOP program should be measured;

e any other issues NTIA should consider in creating the BTOP,
e themost effective ways RUS could offer broadband funds,

e how RUS and NTIA can best align their activities,

e how RUS can evaluate whether a particular level of broadband access and service
is needed to facilitate economic devel opment;

e how RUS should consider priorities set out in the ARRA in selecting
applications; and

e what benchmarks should be used to determine the success of RUS ARRA
broadband activities.

Below is a discussion of selected issues that were ultimately addressed in the first NOFA that was
released on July 1, 2009, and subsequently in the second NOFA released on January 15, 2010.

Defining “Underserved” and “Unserved”

As specified in the ARRA, the purpose of BTOP is to provide broadband service to consumers
residing in unserved and underserved areas of the United States. The issue of which areas should
be defined as * underserved” with respect to broadband service has long been controversial. There
is no generally accepted definition of “underserved.” Factors such asa minimal number of
existing providers, alack of adequate market competition, unaffordable consumer prices for
existing broadband service, or substandard download and upload available speeds may singularly
or in combination lead someto define an area as “ underserved.” The definition of “unserved” is
also not uniformly accepted. For example, should unserved be defined only as an area with no
terrestrial (nonsatellite) broadband service, or should areas with some terrestrial but no mobile
wireless service also be considered “ unserved?’

The ARRA does not define either “unserved” or “underserved.” The law directs NTIA to consider
whether a grant application would increase broadband affordability and subscribership, and
provide the greatest broadband speeds possible to the greatest population of usersinthe area
served. The ARRA directs NTIA to consult with the states (plus the District of Columbia and the
territories) to identify unserved and underserved areas within that state. The Conferees instructed
NTIA to coordinateits understanding of theterms “unserved area” and “ underserved area” with
the FCC.

In approaching an understanding of these terms, the NTIA (and the states with which the NTIA
will consult on thisissue) must balance competing policy concerns, particularly when developing
or embracing a definition of “underserved.” For example, too narrow a definition may make it
more difficult for rural areas in need of adequate broadband service to receive grants. On the
other hand, too broad a definition of “underserved” may inappropriately confront existing
broadband providers with government-funded competitors and may divert funding from projects
in unserved areas with no broadband service whatsoever.

Inthefirst NOFA, both BTOP and BIP use identical definitions of “unserved” and “underserved.”
“Unserved” includes areas with a very small number of households served by terrestrial (non-
satdlite) broadband (10% or less). RUS and NTIA stated their belief that “a definition requiring
that 100 percent of households lack access to broadband service could prove overly restrictive

Congressional Research Service 16



Broadband Infrastructure Programs in the American Recovery and Reinvestment Act

and risk inadvertently excluding populations,” and that “ establishing a 90 percent threshold
acknowledges that a de minimislevel of broadband service may exist in portions of the area,
while also seeking to minimize the risk of unintentionally excluding an entire area from
funding.”?’

RUS also designated separate categories of “remote” and “non-remote’ areas. A remote areais
defined as an unserved rural area at least 50 miles from the limits of a non-rural area. For last
mile projects, only remote unserved rural areas are digiblefor BIP grants.

Thefirst NOFA's definition of “underserved’ encompasses not only relatively low broadband
availability (no more than 50%), but also low adoption (40% or less) and the lack of available
higher-end advertised broadband speeds (3 Mbps or more). NTIA and RUS pointed out that the
underserved definition “includes a broadband speed criterion to recognize that a proposed funded
service area can have the minimum level of broadband service available (defined as 768 kbps
downstream and 200 kbps upstream), but still be considered ‘underserved.”””® NTIA and RUS
declined to define “ underserved” in terms of pricing, median income, or demographic
characteristics, arguing that the broadband adoption threshold would encompass those factors.

In the second BTOP NOFA, the definitions of unserved and underserved are unchanged; however
the application of these definitions has shifted from project eligibility criteria to project
evaluation criteria. NTIA has removed the requirement that infrastructure projects connecting
community anchor institutions, including community colleges, must be located in unserved or
underserved areas. Comprehensive Community Infrastructure projects are eligibleif they meet
only three criteria: eligible entities, a fully completed application, and the 20% or more
nonfederal match. However, to the extent that a project serves an area that is unserved or
underserved, that project will receive more points during the evaluation and may have a greater
chance of being funded.

In the second BIP NOFA, the concept of “underserved” has been largely removed. Instead,
eligible project service areas are those that do not have High Speed Access broadband service
(defined as 5 Mbps, upstream and downstream combined) in at least 50% of its area. The
definition of “unserved” has been changed to signify a service area with no access to facilities-
based, terrestrial broadband service, either fixed or mobile, at the minimum broadband
transmission speed. In the second BIP NOFA, the definition of “unserved” is used to determine
eigibility for the Satellite Project, which will distribute grants to satdllite and satellite-related
companies to provide broadband service to premises |eft unserved by other technologies.

Defining Broadband

Theterm “broadband” is typically characterized or defined by minimum download and upload
speeds, specific technologies (i.e., cable modem, fiber-to-the-home, wifi), or specific applications
(eg., tdemedicine, distance learning). The ARRA broadband provisions do not specify minimum
download/upl oad speed thresholds, are technology neutral, and cite a wide variety of applications
eligiblefor funding.

27 Rural Utilities Service and National Telecommunications and Information Administration, Notice of Funds
Availability (NOFA) and Solicitation of Applications, Online Version, July 1, 2009, p. 106.

% |bid., p. 109.
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Theissue of speed thresholds is particularly controversial. While a high speed threshold has the
benefit of encouraging the construction of next generation networks (such as fiber or next
generation cable systems), it also runs therisk of excluding current generation technol ogies that
may be uniquely suitable for some unserved or underserved areas. The Conferees acknowledged
this dilemma, stating in the Conference Report that while speed thresholds could have the
unintended effect of thwarting broadband deployment in some areas, deploying next-generation
speeds would likely result in greater job creation and job preservation. The Conferees instructed
NTIA to “seek to fund, to the extent practicable, projects that provide the highest possible, next-
generation broadband speeds to consumers.”* Thus, NTIA has the flexibility to balance the
sometimes competing goals of constructing next generation networks with providing broadband
to unserved and underserved areas.

Inthe NOFA, RUS and NTIA concluded that “broadband service’ should be defined as the
provision of two-way data transmission with advertised speeds of at least 768 kbps downstream
and 200 kbps upstream to end users, or providing sufficient capacity in a middle mile project to
support the provision of broadband serviceto end users. RUS and NTIA favor this broadband
speed threshold because it conforms with the established FCC standard for minimum broadband
speed, allows the use of currently common broadband applications, allows for consideration of
cost-effective solutions for difficult-to-serve areas, and is the most technol ogy-neutral option
because it encompasses all major wired and wirel ess technologies. In evaluating applications,
RUS and NTIA intend to provide additional consideration to applications exceeding the minimum
speed threshold or offering superior upgradeability.

The second NOFAs for both BTOP and BIP retain the definition of broadband service that wasin
the first NOFA. However, BIP uses a higher speed threshold (5 Mbps, downstream and upstream
combined) to determine project service area digibility.

Defining “Non-Discrimination and Network Interconnection
Obligations”

Congressional policymakers continue to debate and consider whether laws or regulations are
needed to ensure the “ openness’ of the Internet with respect to both content and access.® The
debate over nondiscrimination (also commonly referred to as “ net neutrality,” “ open access,” and
“network management”) has shifted to a debate over the extent to which nondiscrimination
requirements or standards should be imposed on broadband networks funded by BTOP and BIP.
The ARRA directed NTIA, in coordination with the FCC, to publish “non-discrimination and
network interconnection obligations that shall be contractual conditions of grants awarded.” The
ARRA says that these obligations, at a minimum, should adhere to the principles contained in the
FCC'’s broadband policy statement (FCC 05-15, adopted August 5, 2005) as follows:

To encourage broadband depl oyment and preserve and promoate the open and interconnected
nature of the public Internet, consumers are entitled to access the lawful Internet content of
their choice.

# U.S. Congress, Conference Report to Accompany H.R. 1, 111" Cong., 1% sess., February 12, 2009, H.Rept. 111-16
(Washington: GPO, 2009), p. 775.

%See CRS Report RS22444, Net Neutrality: Background and Issues, by Angele A. Gilroy.
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To encourage broadband depl oyment and preserve and promote the open and interconnected
nature of the public Internet, consumers are entitled to run applications and use services of
their choice, subject to the needs of law enforcement.

To encourage broadband depl oyment and preserve and promoate the open and interconnected
nature of the public Internet, consumers are entitled to connect their choice of legal devices
that do not harm the network.

To encourage broadband depl oyment and preserve and promoate the open and interconnected
nature of the public Internet, consumers are entitled to competition among network
providers, application and service providers, and content providers.®

In devel oping nondiscrimination and interconnection obligations for funded projects, NTIA,
RUS, and the FCC face the challenge of ensuring the “ openness’ of federally funded broadband
networks, while at the same time minimizing regulatory burdens on prospective grantees that,
some say,* may constitute a disincentive for some entities to apply.

According to the NOFA, both BTOP and BIP require all applicants to commit to
nondiscrimination and interconnection obligations. BTOP applications are scored on the extent to
which the applicant exceeds the minimum regquirements for interconnection and
nondiscrimination. At a minimum all applicants (both BTOP and BIP) arerequired to adhereto
the principles contained in the FCC’s Internet Policy Statement; not favor any lawful Internet
applications and content over others; display any network management policiesin a prominent
location on the service provider’ s web page and provide notice to customers of changes to these
policies; connect to the public Internet directly or indirectly, such that the project is not an
entirely private closed network; and offer interconnection, where technically feasible without
exceeding current or reasonably anticipated capacity limitations, on reasonable rates and terms to
be negotiated with requesting parties (this includes both the ability to connect to the public
Internet and physical interconnection for the exchange of traffic).

Except for certain clarifications, the nondiscrimination and interconnection obligations in the
second round NOFAs remain unchanged. However, the RUS NOFA requires awardees to comply
with any new rulings the FCC ultimately issues as part of its ongoing net neutrality proceeding
(Preserving the Open Internet — GN 09-191).

Role of the States

Whilethe BTOP grants are competitive and will be awarded directly by NTIA, the states are
expected to play a significant role. The ARRA directs NTIA to consult with each state to identify
unserved and underserved areas (with respect to access to broadband service) as well as the
appropriate allocation of grant funds within that state. States themselves (as well as
municipalities) are eligible to apply for broadband grants, and the ARRA specifiesthat NTIA, to
the extent practical, shall award not less than one grant to an entity within each state.

3L FCC, Policy Statement on Broadband Internet Access, FCC 05-151, adopted August 5, 2005, available at
http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-05-151A1.pdf. The FCC principles are not rules—rather they
areintended as general principlesto be incorporated in FCC' s ongoing policymaking activities.

%2 Stephanie Condon, “Telecoms Oppose Tighter Net Neutrality Rules for Simulus Funds,” CNET News, February 26,
20009.
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Regarding NTIA consultation with the states, the Conferees expressed the following:

The Conferees recognize that States have resources and a familiarity with local economic,
demographic, and market conditions that could contribute to the success of the broadband
grant program. States are encouraged to coalesce stakeholders and partners, assess
community needs, aggregate demand for services, and evaluate demand for technical
assistance. The Confereestherefore expect and intend that the NTIA, at itsdiscretion, will
seek advice and assistance from the States in reviewing grant applications, as long as the
NTIA retainsthe soleauthority to approvethe awards. The Confereesfurther intend that the
NTIA will, in its discretion, assist the States in post-grant monitoring to ensure that
recipients comply fully with the terms and conditions of their grants.®®

Anissue will likely be to what extent the NTIA follows the recommendations of the states with
respect to award decisions.* States vary widely with respect to their own broadband programs
and initiatives. Some states have embarked on state-wide broadband strategies and have been
extremely active in mapping broadband availability and identifying unserved and underserved
areas, while other states have not yet begun such an effort.®

According to the NOFA, for BTOP only, the states will receive a list of applications under
consideration during the second stage of the application evaluation process. States may provide
NTIA with alist and prioritization of recommended projects, along with an explanation of why
the selected proposals meet the greatest needs of the state. Thefinal decision on whether the
application will or will not be funded rests with NTIA.

The second NOFA also provides for states, territories, and tribal entities to provide input on
funding priorities. On May 5, 2010, NTIA posted comments received from states, territories, and
tribal entities about round two BTOP applications.®® Theinput of states is consultative and
constitutes only one of several factors during the evaluation of applications.

Eligible Entities

The ARRA defines digible entities for BTOP grants as a state or political division thereof; the
District of Columbia; aterritory or possession of the United States; an Indian tribe or native
Hawaiian organization; a nonprofit foundation, corporation, institution or association; or any
other entity, including a broadband service or infrastructure provider, that NTIA finds by rule
(required to be technol ogically neutral) to be in the public interest.

NTIA was thus directed to set the parameters of digibility beyond states, political subdivisions,
and nonprofit organizations. Theissue was the extent to which eligibility would be extended to
private sector for-profit broadband providers, be they large or small, incumbents or new entrants.
According to the ARRA Conference Report, it was the intent of the Conferees that as many

% |bid.
% Some states have aready set up their own ARRA websites and have begun soliciting proposals for grant funding,
including broadband projects. See http://www.recovery.gov/?g=content/state-recovery-page.

% For more information, see Sate Broadband I nitiatives: A Summary of Sate Programs Designed to Simulate
Broadband Deployment and Adoption, A Joint Report of the Alliance for Public Technology and the Communications
Workers of America, July 2008, 54 pages. State program database available at http://www.speedmatters.org/
statepoalicy.

% Available at http://www2.ntia.doc.gov/comments.
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entities as possible be eligible to apply for a grant, including wireless carriers, wireline carriers,
backhaul providers, satellite carriers, public-private partnerships, and tower companies.

Through the NOFA, NTIA found it to bein the public interest to permit for-profit corporations
and non-profit entities (not otherwise encompassed by the ARRA statute) to be eligiblefor BTOP
grants. According to NTIA, “many for-profit corporations have expertise in deployment and
sustainabl e operation of telecommunications facilities, which may lead to the creation of more
efficient and sophisticated broadband networks that consumers will be able to access in a shorter
period of time. In some cases, for-profit corporations also may have the resources to deploy new
infrastructure more quickly or efficiently than other types of entities.”* For-profit corporations
are also digible for RUS grants, loans and loan/grant combinations.

The second round NOFASs do not make any changes to the eligible entity rules.

Broadband Data Gathering

Thereis widespread agreement that data regarding broadband deployment in the United States are
inadequate and that policymakers have an incomplete picture of where broadband serviceis
available (and at what speeds and prices). Broadband data are important, because the more
detailed and granular broadband data are, the more effectively government can direct broadband
assistance to areas with the greatest need.

The ARRA addressed broadband data by designating $350 million for funding the Broadband
Data Improvement Act (P.L. 110-385) and for the purpose of developing and maintaining a
national broadband inventory map. The Broadband Data Improvement Act (P.L. 110-385) was
signed into law on October 10, 2008, and requires the FCC to collect demographic information on
unserved areas, data comparing broadband service with 75 communities in at least 25 nations
abroad, and data on consumer use of broadband. The act also directs the Census Bureau to collect
broadband data, the Government Accountability Office to study broadband data metrics and
standards, and the Department of Commerce to provide grants supporting state broadband data,
mapping, and planning initiatives.

Regarding the inventory map, the ARRA directed NTIA to develop and maintain a comprehensive
nationwide inventory map of existing broadband service capability and availability in the United
States that depicts the geographic extent to which broadband service capability is deployed and
available from a commercial provider or public provider throughout each state. Not later than two
years after enactment of the ARRA, the NTIA is directed to make the national inventory map
available online to the public in a form that is interactive and searchable.

A continuing and controversial issue reated to broadband data is striking a balance between
making available broadband deployment data to the public that is sufficiently detailed to be
useful, without revealing what some providers may consider to be proprietary information.

According to the State Broadband Data and Development Grant program NOFA, entities
receiving grants must agree to protect sensitive commercial and financial information from public
disclosure except as otherwise mutually agreed to by the entity and the broadband service

% NOFA, p. 121.
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provider. Grant recipients may execute nondisclosure agreements to ensure confidentiality, but
such agreements may not restrict a grant recipient from providing collected datato NTIA.

Evaluation and Transparency

Given the large amounts of grant money awarded within tight deadlines (by September 30, 2010,
for the BTOP grants), there is considerable interest in the issue of transparency and how the
programs will be evaluated and monitored in order to avoid waste, fraud, and abuse. To address
thisissue, the ARRA:

required the Secretary of Agriculture to submit areport to the House and Senate
Appropriations Committees on planned spending and actual obligations
describing the use of ARRA funds ($2.5 billion) for the RUS broadband
programs not later than 90 days after enactment, and quarterly thereafter until all
funds are obligated;

transferred $10 million to the Department of Commerce Office of Inspector
General for audits and oversight of funds provided for the Broadband Technol ogy
Opportunities Program;

directed NTIA to report every 90 days on the status of BTOP to the House and
Senate Appropriations Committees, the House Committee on Energy and
Commerce, and the Senate Committee on Commerce, Science and
Transportation;

directed NTIA to require grant recipients to file quarterly reports (which will be
publicly availabl€) on the grantee's use of the grant money and progress on
fulfilling the objectives for which the funds were granted;

authorized NTIA, if it chooses, to establish additional reporting and information
requirements for any grant recipient;

authorized NTIA, in addition to other authority under applicable law, to
deobligate awards to grantees that demonstrate an insufficient level of
performance, or wasteful or fraudulent spending, as defined in advance by NTIA,
and award these funds competitively to new or existing applicants; and

directed NTIA to create and maintain a fully searchable database, accessible on
the Internet at no cost to the public, that contains at least alist of each entity that
has applied for a grant, a description of each application, the status of each
application, the name of each entity receiving funds, the purpose for which the
entity is receiving funds, each quarterly report submitted by the entity, and other
information sufficient to allow the public to understand and monitor grants
awarded under the program.

Both the first and second NOFAs implement the ARRA requirements with respect to transparency
and program evaluation. While RUS and NTIA will protect confidential and proprietary
information from public disclosure to the fullest extent authorized by applicable law, the ARRA
requires RUS and NTIA to make publicly available on the Internet a list of each entity that has
applied for a grant, a description of each application, the status of each application, the name of
each entity receiving funds, the purpose for which the entity is receiving the funds, each quarterly
report, and other information.
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Concluding Observations

The broadband programs in the ARRA, funded at $7.2 billion, are unprecedented in scope and
scale compared with previously existing federal broadband assistance programs. Policy decisions
made by NTIA, RUS, and the FCC could have major impacts on the implementation of the
program and the extent to which it meets the goals set by Congress for short-term job creation
and long-term improvement of the nation’s broadband infrastructure.

The ARRA broadband provisions are only one component in the nation's overall broadband
strategy. Among issues which may be addressed as part of a national broadband strategy (likely to
be formulated by Congress, the Administration and the FCC's National Broadband Plan) are
universal service fund reform, spectrum policies to spur roll-out of wireless broadband services,
and others. As the 112" Congress continues to monitor broadband stimulus programs, while
considering various additional options for encouraging broadband deployment and adoption, a
key issueis how to strike a balance between providing federal assistance for unserved and
underserved areas where the private sector may not be providing acceptable levels of broadband
service, while at the same time minimizing any deleterious effects that government intervention
in the marketplace may have on competition and private sector investment.
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