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On Petition

Carni con Devel opnment Conpany has petitioned the Commi ssioner to
accept an "Amendnent Alleging Use" filedin connection with the above
application. The petition will be construed as a request to accept a
Statenent of Use. [FN1] Trademark Rul e 2.146(a)(3) provides authority
for the requested review

Fact s

The subject application was filed August 13, 1990, for the mark
GOLDEN RAINBOW for services in Classes 41 and 42. The mark was
publ i shed for opposition on April 30, 1991. When no opposition was
filed, a Notice of Allowance issued on July 23, 1991. Pursuant to
Section 1(d) of the Act, a Statenent of Use, or request for an
extension of time to file a Statenent of Use, was required to be filed
within six months of the nailing date of the Notice of Allowance.

On January 23, 1992, petitioner filed an "Amendment Alleging Use," in
which it stated that it "first used the ... mark [in connection with
the services] in interstate comerce at |east as early as Septenber,
1990," and that "[t]he mark has been used by applying it to advertising
and pronotional materials...." Five specinens of use of the mark were
submitted with the "Amendnent."

In an O fice action dated March 20, 1992, the Paral egal Specialist in
the I'TU Divisional Unit notified petitioner that the papers submitted
January 23, 1992 did not conply with the minimumrequirenents for
filing a Statenent of Use, because they did not include a verified
statenent that the mark "is nowin use in commerce.”" [FN2] Petitioner
was advised that, since the period of tinme within which to file an
acceptable Statenent of Use had expired, the application would be
abandoned in due course. Subsequently, the application was in fact
abandoned, effective January 24, 1992.

This petition was filed May 20, 1992. Petitioner contends that the
statenents contained in the Statenent of Use as filed are sufficient to



satisfy the requirenents of Rule 2.88(e)(3). In the alternative,
petitioner requests that the Comm ssioner accept the petition as a
Request for Extension of Tinme for Filing a Statenent of Use. A check in
t he amount of $200 was enclosed with the petition, $100 for the
petition fee and $100 for the "extension request." [FN3] On July 22,
1992, petitioner supplenmented the petition with a "Suppl enental
Amendnent Alleging Use," in which it verified that the mark is now in
use in comerce

Deci si on

Trademark Rule 2.88(e), 37 CF.R 8§ 2.88(e), sets forth the m ni num
requirenents that a Statenent of Use nust neet before it can be
referred to an exam ning attorney for exam nation. Incom ng Statenents
of Use are reviewed in the ITU Divisional Unit of the Ofice to
deternine conpliance with these requirenents.

*2 Rule 2.88(e)(3) requires that the Statenment of Use include a
verification or declaration, signed by the applicant, stating that "the
mark is in use in comerce." Since petitioner's Statenment of Use did
not include this statenent, it was not clear error on the part of the
Par al egal Specialist to refuse to accept it.

However, Trademark Rule 2.146(a)(3) pernmits the Conm ssioner to
i nvoke supervisory authority in appropriate circunstances, and this is
an appropriate situation in which to invoke such authority.
Petitioner's assertion of a verified date of first use in conmerce,
coupled with the statenent of the current method of use of the mark,
can be interpreted as substantially in conpliance with the requirenent
that it allege that "the mark is in use in comrerce.” Accordingly, the
docunent filed January 23, 1992 neets the mnimum requirenents of Rul e
2.88(e)(3) for filing a Statement of Use.

This is consistent with Ofice practice with respect to applications
filed under Section 1(a) of the Act, based on use in comerce. Although
the statute requires a verified statenent that "the mark is in use in
comerce," the om ssion of such statenment does not result in | oss of
the filing date. Rather, the applicant is permtted to supply the
statenment during exam nation of the application. [FN4]

The petition is granted. The application will be revived, and the
Statenent of Use will be forwarded to the Exam ning Attorney for
exam nati on.

The excess $100 subnmitted with this petition will be refunded in due
cour se.

FN1. A party who files an application based on a bona fide intention to
use a mark in commerce nust make use of the mark in comerce before the
mark can regi ster. An Anendnent to All ege Use, pursuant to Section 1(c)
of the Trademark Act, may be filed at any time between the filing of
the application and the date the exam ning attorney approves the mark
for publication. After a mark has published, a Statenent of Use nust be
filed, pursuant to Section 1(d) of the Act, within 6 nonths of the date



of issuance of the Notice of Allowance, or prior to the expiration of a
previously granted extension of tine to file a Statement of Use. An
untimely filed Amendnent to All ege Use may be resubmitted as a
Statenment of Use. In this case, while petitioner's "Anmendnment" was
filed too late to be exam ned as an Anendnent to Allege Use, it can be
accepted as a Statement of Use, since it was filed within six nonths of
the i ssuance of the Notice of Allowance.

FN2. Section 1(d) of the Act and Trademark Rule 2.88(e)(3) require that
the Statement of Use contain an allegation that "the mark is in use in
comerce."” The word "now' is not necessary.

FN3. The fee for filing a petition to the Conmm ssioner is $100,

regardl ess of the nunber of classes in the application, 37 CF. R 8§
2.6(a)(15), but the fee for filing a Request for Extension of Tine for
Filing a Statement of Use is $100 per class. 37 CF.R § 2.6(a)(4).
However, since the decision on this petition makes it unnecessary to
consi der petitioner's alternative request for relief, the fee
deficiency is noot.

FN4. In this case, petitioner has already supplenented the Statenent of
Use with the required allegation of current use of the nark.
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