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The above-identified application ('365 application), nam ng Robert
Lonardo as inventor, becanme abandoned on March 8, 1974, for failure to
file formal drawings within a two-nmonth period specified in an office
comuni cation dated January 7, 1974. On Novemnber 21, 1988, Lonardo
filed a petition to revive the '365 application under 37 CFR §
1.137(a), which was denied on April 18, 1989. On May 4, 1989, Lonardo
filed a further petition to revive the '365 application and a petition
under 37 CFR § 1.183 to waive applicable rules, both of which were
deni ed on August 4, 1989.

Lonardo then filed suit against the Conmi ssioner in the United States
District Court, Mddle District of Florida (Civil Action No. 89-1329-
ClV-T- 13C), seeking a court order directing the Comni ssioner to revive
t he abandoned ' 365 application. On May 4, 1990, the district court
granted the Comm ssioner's unopposed nmotion for stay and remand, and
permtted the Patent and Trademark O fice (PTO three nonths to
consi der recently discovered additional evidence which nmght lead to
granting of relief by the Conm ssioner. On June 1, 1990, Lonardo filed
a renewed petition to revive the abandoned ' 365 application.

Lonardo's renewed petition to revive i s GRANTED

To revive an abandoned patent application under 37 CFR § 1.137(a),
the petitioner nmust establish that his application became abandoned due
to "unavoi dabl e del ay." Proper considerations include the extent of
dili gence exhibited by the petitioner hinself and by his attorney, in
connection with the delay for which the application becane abandoned
and also with their respective efforts to revive the abandoned
application. The diligence of the attorney is relevant because one is
ordinarily bound by the acts of his attorney. See Link v. Wabash R R.
370 U.S. 626, 633-34, reh'g denied, 371 U.S. 873 (1962); Smith v.

Mossi nghoff, 671 F.2d 533, 5 USP@d 1130 (D.C. Cir.1982); Haines v.



Quigg, 673 F.Supp. 314, 5 USPQ2d 1130 (D.Ind.1987); Ex parte Stuckgol d,
1903 Dec. Commir Pat. 307, 308 (Commr Pat.1903).

In this decision, the diligence of Lonardo is first considered,
foll owed by that of his attorney, Max Schwartz ("Schwartz"). |f
Schwartz had not been diligent, whether his lack of diligence is
excused by sickness or incapacity, or otherw se not chargeable to
Lonardo, is then considered.

Lonardo was diligent

*2 Ms. Lonardo persistently acted as Lonardo's agent for
communi cating with Schwartz, in connection with Lonardo's invention
Accordingly, Ms. Lonardo's acts on behalf of Lonardo, and her
know edge of information obtained from Max Schwartz, are inputed to
Lonar do.

Nothing in the record indicates that Lonardo was aware of the
Exam ner's conmuni cati on dated January 7, 1974, which set a two-nonth
period for subm ssion of formal draw ngs. Though Schwartz received the
of fice comruni cation, he did not notify Lonardo of the outstanding
requi renent, nor did he submt formal drawings within the stated two-
nont h period. Unless Lonardo should have known that Schwartz coul d not
be trusted with prosecution of the '365 application, Lonardo could not
be reasonably expected to take actions which woul d have avoi ded the
abandonnent whi ch occurred. The facts do not show that Lonardo should
have known that Schwartz was professionally inconpetent or otherw se
unreliable. Consequently, it cannot be reasonably said that Lonardo
contributed to the abandonment of the '365 application through his own
| ack of diligence.

The record also indicates that Lonardo was not |ess than diligent
fromthe tinme of abandonment of the '365 application on March 8, 1974,
to the time of filing of the substitute application on June 6, 1975, in
not knowi ng that the ' 365 application had becone abandoned. Lonardo
suffered a heart attack in April of 1974, for which he needed the
remai nder of that year to recuperate. Through his wi fe, Lonardo
attenpted to contact Schwartz on numerous occasions in early 1975.
Though M's. Lonardo had difficulty contacting Schwartz, she did manage
to reach him by tel ephone on at |east two occasions, once on March 24,
1975, and another tinme on April 1, 1975.

In the tel ephone conversation of March 24, 1975, Schwartz said he had

been ill, apologized for neglecting his work, and stated that he would
send a letter to Washington (presumably the PTO) to explain that he had
been ill. In a note of even date with that tel ephone conversation, Ms.

Lonardo sent Schwartz a request for a copy of the letter Schwartz
intended to send to Washington. In the tel ephone conversation of Apri
1, 1975, Schwartz assured Ms. Lonardo that everything was fine and a
patent woul d be issued nonmentarily. The second conversation was

foll owed by another note from Ms. Lonardo to Schwartz which urged
Schwartz to call as soon as he had news about the patent to be issued.
Those facts indicate that Lonardo was concerned about progress of the
' 365 application, made multiple inquiries to Schwartz, and was assured
by Schwartz that all was well and there was no need to worry. Lonardo



was not |ess than diligent.

Lonardo never followed up on his request of March 24, 1975, asking
Schwartz to send a copy of the letter to Washington. That inaction may
appear to reflect lack of diligence. However, an unfulfilled request
for the copy reflects nore, not less, diligence than not having nade
the request at all. Also, Schwartz's further assurance of April 1,
1975, obvi ated any pressing need for the copy. Lonardo already knew the
i ntended content of the letter, i.e., that Schwartz woul d explain that
he had been ill; Lonardo's main concern was whether the application
woul d progress toward i ssuance. Schwartz's representations to Ms.
Lonardo on April 1, 1975, that all was well and the patent would issue
monmentarily gave Lonardo the assurance he needed. In that circunstance,
a physical copy of the letter no | onger has neani ngful significance.
Accordi ngly, Lonardo cannot be faulted for not further pursuing a copy
of the letter Schwartz purported to be sending to Washi ngton

*3 In May 1975, instead of receiving a copy of Schwartz's all eged
letter to Washi ngton, Lonardo received from Schwartz a substitute
application. Lonardo considered the various applications, whether a
continuation-in-part (the '365 application was itself a continuation-
in-art application of an earlier application) or a substitute, to be
one single application process for obtaining a patent on his invention
To Lonardo, the substitute application was sinply one other subm ssion
whi ch was necessary to secure the issuance of a patent for his
i nvention. Fromthat perspective, the substitute application does not
give notice to Lonardo that sonething had gone wwong in the application
process.

Lonardo's not confronting Schwartz on why Schwartz sent a substitute
application to be executed rather than a copy of the purported letter
to Washi ngton should not work toward Lonardo's detrinent. The
substitute application reflects further efforts expended by Schwartz to
secure a patent for Lonardo's invention; Lonardo had insufficient basis
to doubt its propriety. It cannot be reasonably said that Lonardo
shoul d have preferred to receive a copy of the purported letter to
Washi ngton, rather than the substitute application; while the forner is
i ntended as an explanation of Schwartz's illness, the latter represents
a work product which brought Lonardo closer toward obtaining a patent.
From Lonardo's perspective, the '365 application was being taken care
of and was advanci ng toward i ssuance; whether he received a copy of
Schwartz's letter to Washi ngton, and even whet her Schwartz had sent
such a letter, are relatively inconsequential in that circunstance.
Thus, Lonardo exhibited anple diligence toward securing issuance of a
patent for his invention by pronmptly executing the substitute
application on May 16, 1975.

Lonardo first |earned of the abandoned status of the '365 application
on Septenber 20, 1988, from opposing counsel in a patent infringenent
action involving the patent which issued fromthe substitute
application. For the period fromthe execution of the substitute
application on May 16, 1975, to Septenber 20, 1988, the record shows no
reason for Lonardo to question the status of the '365 application. From
Lonardo's perspective, there was a single patent application process
which resulted in the i ssuance of the patent; whatever applications
were involved in that process have merged into the resulting patent. It
cannot be said that Lonardo was not diligent in the period from May 16,



1975, to September 20, 1988, in connection with not know ng that the
' 365 application had been abandoned.

Lonardo filed the first petition to revive the '365 application on
Novenber 21, 1988. Though two npbnths have passed fromthe time when he
first learned that the '365 application had gone abandoned, that does
not constitute excessive delay in |ight of the need to gather facts
relating to events of nore than 14 years ago. Lonardo was not |ess than
diligent in seeking to revive the '365 application, once the abandoned
status of the application was made known to himon Septenber 20, 1988.

*4 Al so, based on this record, Lonardo had no reason not to retain
Schwartz as his attorney or to rely on Schwartz throughout the
prosecution of the '365 application. Though we find Schwartz to be
unable to performhis responsibilities after April 1973, as discussed
bel ow, Lonardo did not know that and we cannot say that Lonardo should
have known.

For the foregoing reasons, Lonardo's own conduct cannot be regarded
as less than diligent and thus precluding himfrom establishing
unavoi dabl e delay under 37 CFR § 1.137(a).

Schwartz was not diligent

Schwartz received the office comunication dated January 7, 1974,
which set a two-month period for subm ssion of formal draw ngs. Though
Schwartz's status letter of April 15, 1974, referred to a prior request
from Schwartz for the Exami ner to order the transfer of formal draw ngs
from an abandoned parent application, it did not indicate when the
request was nmade nor whet her the Exami ner had agreed to take such
action. Indeed, the | ast paragraph of the letter suggested that no
agreenent had been reached with the Examiner, in stating: "[p]lease
advi se whether an action will be forthcom ng in accordance with the
above [pending request for the Examiner to order the transfer of fornal
drawi ngs fromthe parent application]." Because fornmal draw ngs were
not filed by March 7, 1974, the '365 application becane abandoned. On
this record, Schwartz had not been diligent, and his |lack of diligence
caused t he abandonment of the '365 application

Though a patent office comrunication dated May 2, 1984, was sent to
Schwartz, which noted that the '365 application had becone abandoned,
Schwartz's file for the '365 application does not contain that officia
comuni cation. Neverthel ess, sonetinme between April 15, 1974, and My
1975, Schwartz became aware of the abandoned status of the '365
application; that fact is inferred fromhis preparing a "substitute
application" for Lonardo's execution in May 1975. Upon | earning that
the '365 application had becone abandoned, Schwartz shoul d have taken
steps to revive the application; he should have known that the
substitute application would not be entitled to the benefit of the '365
application's filing date. For the entire period fromwhen he first
| earned of the abandoned status of the '365 application to his death in
Decenber 31, 1980, Schwartz made no attenpt to revive the '365
application; he was less than diligent in that regard.



Not charging Schwartz's failure to revive the application to Lonardo

It is an established principle that the neglect or exercise of
judgnent of an attorney is chargeable to his client, and thus the
client would have to suffer the consequences of his attorney's conduct.
The rationale, as articulated in Link v. Wabash R R, 370 U S. 626,
633-34 (1962), is that because the client voluntarily chose his own
representative, he cannot seek to avoid the consequences or acts of
this freely selected agent. The Court stated, id. at 634 n. 10, that if
the attorney's conduct falls substantially bel ow what is reasonable
under the circunstances, the client's remedy is a mal practice suit
agai nst the attorney.

*5 In Link, the district court notified counsel for each side of the
schedul ing of a pretrial conference on October 12, 1960, at 1 p.m On
the norning of the schedul ed date, plaintiff's counsel tel ephoned the
courthouse for the judge, and was infornmed that the judge was on the
bench. Plaintiff's counsel then left this nessage for the judge:

"that he [counsel] was busy preparing papers to file with the
[I ndi ana] Suprene Court," that "he wasn't actually engaged in argunment
and that he couldn't be here by 1:00 o' clock, but he would be here
ei ther Thursday afternoon [Cctober 13] or any time Friday [Cctober 14]
if it [the pretrial conference] could be reset.”

Id. at 628. After plaintiff's counsel failed to attend the pretria
conference, the district court, upon review of the history of the case,
di smissed the action for counsel's failure to appear for pretria
conference and for failure to prosecute. The Court of Appeals affirned
the district court. The Supreme Court in Link recognized that the
review in that case involved the propriety of the district court's
di smi ssal of the action under Federal Rules of Civil Procedure 41(b),
370 U.S. at 630, and not any refusal by the district court to grant
plaintiff's request for relief fromjudgnent under Rule 60(b). In
particular, the Court stated: "[p]etitioner never sought to avai
hi rsel f of the escape hatch provided by Rule 60(b)," id. at 632, and
expressly left open the question whether the district court would have
abused its discretion had it rejected a notion under Rule 60(b). I1d. at
635.

In the context of relief fromjudgment under Rule 60(b), some courts
have not broadly applied Link's rule that an attorney's conduct is
chargeable to his client, when the conduct is deened to involve gross-
negl i gence rather than ordinary neglect, e.g., Boughner v. Secretary of
Heal t h, Education and Wl fare, 572 F.2d 976, 978 (3rd Cir.1978); L.P.
Steuart, Inc., v. Matthews, 329 F.2d 234, 235 (D.C. Cir.1964), cert.
denied, 379 U. S. 824 (1964), or sinmply when a default judgnent is due
to counsel's neglect. Jackson v. Beech, 636 F.2d 831, 837
(D.C.Cir.1980); see also Carter v. Albert Einstein Medical Center, 804
F.2d 805 (3rd Cir.1986) (vacating default judgment upon review of
deni al of relief under Rule 60(b), w thout classifying counsel's
negli gence as either ordinary or gross). Lonardo has not identified any
deci si on of the Conmi ssioner which distinguished gross-negligence from
ordi nary negl ect when deci di ng whether to charge the conduct of an
applicant's attorney to the applicant. But whether such a distinction
is proper need not be decided here, because we cannot charge Schwartz's
conduct to Lonardo for a different reason, i.e., attorney's intentiona



deception of his client.

*6 When an attorney intentionally conceals a m stake he has nade,
thus depriving the client of a viable opportunity to cure the
consequences of the attorney's error, the situation is not governed by
the stated rule in Link for charging the attorney's mstake to his
client. See Jackson v. Washington Monthly Co., 569 F.2d 119, 122 n. 18
(D.C.Cir.1977):

The gross-neglect rule of L.P. Steuart has been criticized as
di scordant with Link. 7 J. More, Federal Practice § 60.27[2], at 369-
370 n. 47 (2d ed.1975); see United States v. Cirani, 535 F.2d 736, 740-
741 (2d Cir.1976). But even if that were so, an attorney's deception of
a bl aneless client would survive as a basis for relief under Rule
60(b)(6). See 7 J. Moore, supra, T 60.-27[2], at 368 n. 44. \When a
client does not knowingly and freely acquiesce in his attorney's
negl ectful conduct, but instead is msled into believing that the
attorney is industrious, dismssal is not only a harsh step but one for
whi ch the circunstances provide little support for an agency theory as
a rationale. Cf. Thane Lunber Co. v. J.L. Metz Furniture Co., 12 F.2d
701, 703 (8th Cir.1926); Chanberlain v. Amal gamated Sugar Co., 42 |daho
604, 247 P. 12, 14 (1926).

United States v. Ciram, 563 F.2d 26 (2d Cir.1977), involved a
situation in which the district court's denial of relief under Rule
60(b)(6) was reversed on the basis that the attorney's failure | eading
to dism ssal of the action was denonstrated to be due to menta
illness. That decision has been broadly interpreted by at |east one
district court as representing the view that any counsel's conduct of
nore than ordi nary negl ect or gross-negligence should not be charged to
his client in the context of a request for relief under Federal Rules
of Civil Procedure Rule 60(b)(6). As stated in DeBonavena v. Conforte,
88 F.R. D. 710, 712-13 (D. Nev.1981):

This Court views the |legal propositions set forth in the Ceram
cases as not necessarily limting relief to those cases where there is
mental illness. It seems that the philosophical basis of Ciram is
somewhat broader. The essential question in the view of this Court is
whet her counsel's inaction was due to sonething nore than negligence or
negl ect .

Soneti me between April 15, 1974 and May of 1975, Schwartz must have
| earned that the ' 365 application had gone abandoned, because he
prepared an identical substitute application and sent it to Lonardo in
May 1975, to be executed, and filed the substitute application on June
6, 1975. The only reasonable inference which can be drawn fromthat
circunstance is that Schwartz was aware the ' 365 application had becone
abandoned. Furthernore, at no tinme did he informLonardo of the
abandoned status of the '365 application, despite Ms. Lonardo's
inquiries about the status of the application. On this record, it is
reasonabl e to conclude that Schwartz know ngly conceal ed the
abandonnent of the '365 application from Lonardo, and covered up the
abandonnent by filing and prosecuting the substitute application as
though it were the '365 application. His efforts in conceal mnent were so
successful that no one di scovered the abandonment of the ' 365
application until nore than fourteen years later in an infringenment
suit involving the patent which issued fromthe substitute application

*7 For the foregoing reasons, Schwartz's non-diligence in failing to



have t he abandoned application revived cannot be charged to Lonardo.

Initial abandonnent was due to Schwartz's ill ness

This case involves factual circunstance which existed in early 1974,
in the two nonths inmediately preceding March 8, 1974, in which
Schwartz should have filed a response in the '365 application. Sixteen
years have passed since 1974, and ruch evi dence which coul d have been
avail able at that tinme are not avail able today. Nevertheless, the
record can support a finding that Schwartz's ability to perform his
responsibilities as a patent attorney was inpaired during the period in
question. Though the record m ght al so support a contrary finding, that
contrary finding is less plausible. Rather, Schwartz's health was so
precarious after April 1973 that his failure to file a response in the
' 365 application between January 7, 1974, and March 7, 1974, was due at
least in part to illness. Consequently, his lack of diligence in
failing to respond to the office action is excused within the neaning
of unavoi dabl e delay under 35 U.S.C. § 133.

In 1973, Dr. Ezra Sharp had been Schwartz's treating physician for
many years. According to Dr. Sharp's testinony, Schwartz considered
hi mrsel f well- versed in nmedicine, and rarely sought professiona
nmedi cal advi ce because he often nmade his own diagnosis and treated
himsel f. Dr. Sharp testified that when Schwartz had his first heart
probl em Schwartz even refused to go to the hospital and had to be
treated at hone as a result of which Dr. Sharp was deprived of
opportunities to admnister follow up treatnent.

Based on Dr. Sharp's testinmony, we find that Schwartz was not an
ordi nary person insofar as the need to obtainprofessional nedica
assistance is concerned. For instance, he apparently was not likely to
accept nedical assistance until he had exhausted all neans he thought
were appropriate to treat hinself. Consequently, whenever Schwartz
woul d seek professional assistance, he was |likely to have needed that
prof essional nedical attention at a nmuch earlier tinme. Simlarly, since
he was not treated or seen by a physician, he nmight well have been
seriously ill and needed to be hospitalized. Schwartz's regard (or |ack
thereof) for professional nmedical care was not ordinary.

Dr. Sharp testified that he saw Schwartz as a patient on April 9,
1973, at which tinme an EKG reveal ed evidence of a Myocardi al Infarct
which had resulted froma heart problemfrom 20 years ago. Thus, we
know that Schwartz's heart condition had a tendency to grow
progressively worse. Also, Schwartz's state of health in April 1973
nmust have been extrenely bad, because if not, he was unlikely to have
sought professional medical attention. Mre inportantly, because Apri
1973 was the last tinme Dr. Sharp saw Schwartz, Schwartz did not receive
any professional followup treatnent fromDr. Sharp; and there is no
evi dence of record that Schwartz recei ved professional follow up
nmedi cal attention from any other physician. Presumably, after Apri
1973 and until his death in 1980, Schwartz was acting as his own
doctor, attenpting cures by whatever nmeans he consi dered appropriate.
Based in part on the followi ng six factors, Schwartz's state of health
fromApril 1973 to when he died in 1980 at approximtely 81 years of
age was extremely precarious:



*8 (1) Schwartz's serious health condition in April 1973;

(2) Schwartz's heart problem which worsened over tine;

(3) Lack of professional followup treatment after Dr. Sharp | ast
saw Schwartz in April 1973;

(4) Schwartz's general reluctance to seek professional nedica
attention;

(5) Schwartz's tendency to nmake his own di agnosis and to treat
hi nsel f;

(6) Schwartz's advanced age.

In addition, Schwartz's precarious state of health underm ned his
abilities to fulfill responsibilities as a patent attorney. O her
evi dence directed to Schwartz's state of health of record before the
PTO is not to the contrary. Schwartz hinself told Ms. Lonardo in the

March 24, 1974, tel ephone conversation that he had been ill and he had
negl ect his work. Ms. Lonardo heard in 1974 from another attorney in
Rhode Island, Elliot Salter, that Schwartz had been ill "for sonetinme."

Leonard M chael son, also an attorney in Rhode Island, testified that
Schwartz had had a heart attack ten years or so before his death.

Based on the findings above, one would anticipate that if Schwartz
continued his patent practice following April 1973, he would begin to
fail in his professional duties, and that such failures will becone
nore numerous as time went on. Indeed, the facts discussed below are in
accordance with that anticipation. In particular, with regard to nine
filed applications including the '365 application, Schwartz failed in
his responsibilities once in 1974, once in 1976, once in 1977, once in
1978, thrice in 1979, and twi ce in 1980.

The prosecution history of seven other applications prosecuted by
Schwartz fromthe period of June 1976 to Decenber 1980, are relevant.
Those applications, in chronol ogical order of the filing date, are:

Serial No. Filing Date Pat ent No.

1, **xx *okok ok (not issued)
2. 696, 486 06/ 15/ 76 4,378, 948
3. 852,082 11/16/ 77 4, 356, 793
4, *Fxxx *ok ok ok (not issued)
5. D949, 812 10/ 10/ 78 D. 269, 300
6. D949, 813 10/ 10/ 78 D. 268, 619
7. D19, 460 03/12/79 4,545, 378

Each of the above-identified seven applications becanme abandoned
sonmetime during prosecution as a result of Schwartz's failure either to
respond at all or to respond tinmely to an office action. Applications 1
and 4 above are not specifically identified because they have not
i ssued as United States patents and thus have confidential status under
35 U S.C §8 122. Schwartz refiled applications 3, 5, and 6 in Decenber
1980, even though there were intervening sales in at |east application
3.

*9 Application 1 becane abandoned because Schwartz did not respond to
an office action dated October 21, 1977, for which a response was due
on Decenber 21, 1977. Application 2 becanme abandoned because Schwart z
did not respond to an office action dated Septenber 22, 1976, for which



a response was due on Decenber 22, 1976. Application 3 becane abandoned
because Schwartz did not respond to an office action dated Septenber
26, 1978, for which a response was due on December 26, 1978.
Application 4 becane abandoned because Schwartz did not respond to an
of fice action dated March 27, 1980, for which a response was due on
June 27, 1980. Application 5 becane abandoned because Schwartz did not
respond to an office action dated July 25, 1979, for which a response
was due on August 25, 1979. Application 6 becane abandoned because
Schwartz did not respond to an office action dated June 4, 1979, for
whi ch a response was due on July 5, 1979. Application 7 becane
abandoned because Schwartz filed a response on January 28, 1980, to an
of fice action dated Cctober 25, 1979, for which a response was due on
January 25, 1980.

An eighth application prosecuted by Schwartz, serial nunber 912, 385,
filed on June 5, 1978, al so becane abandoned as a result of Schwartz's
failing to respond to an office action dated October 25, 1978, for
whi ch a response was due on January 25, 1979. Schwartz succeeded in
reviving the abandoned application under Rule 137 on the basis of a
m stake in docketing the office action for response; his petition to
revive the application was granted on Novenber 28, 1979. That
application is now issued as United States Patent No. 4,211, 190.

After Schwartz's death, petitions were filed in each of the above-
listed seven applications to have themrevived. The respective
petitions were followed by a consolidated petition for revival of al
seven applications. In all applications except for applications 2 and
5, the initial petitions had al ready been deni ed when the consolidated
petition was filed. Subsequent to the filing of the consolidated
petition in each application, the petitions were granted and each
application was revived. In each decision granting respective
petitions, the PTO attributed Schwartz's failure to respond tinely to
his "inability to performhis responsibilities.”

The seven applications were revived nmainly on the basis of the
consol idated petition, which included (1) a declaration of Dr. Ezra A
Sharp; and (2) a declaration of Herbert Barlow, a patent attorney who
t ook over several of Schwartz's on-going patent matters after
Schwartz's death. Incidentally, it is noted that the consolidated
petition msstated the filing date of application 1 as January 21
1978, of application 2 as Decenber 22, 1976, and of application 7 as
January 25, 1980.

In addition to Dr. Sharp's testinmony already discussed above, Dr.
Shar p st at ed:

In recent years | have had no doctor-patient relationship with Max
Schwartz that would enable me to provide a professional opinion as to
his mental deterioration in recent years. However, his senility would
not be inconsistent with ny prior observations of himduring those
occasions when | was called upon to treat his heart problens.

*10 M. Barlow stated that his law firm assunmed the prosecution of a
nunber of patent applications which were fornerly handl ed by Schwart z.
Hi s testinony recounted three instances in which Schwartz had not filed
conpleted United States patent applications which should have been
filed, and nine instances in which Schwartz caused erroneously
instructed foreign associates to drop the prosecution of corresponding



foreign applications. M. Barlow stated that the foreign applications
were filed "in the fall and early spring of 1978- 79." He also stated
that one of the three unfiled United States patent applications

i ncluded a signed declaration dated Septenber of 1979; no dates for the
other two unfiled United States applications were noted.

As evidenced above, Schwartz's course of professional failures
subsequent to April 1973 was progressively worse. The failures began in
early 1974 and became nore frequent in the foll owing years. Because
Schwartz's state of health became precarious as early as April 1973,
there is no reason to isolate the year 1974 and treat it differently
fromthe later years. Accordingly, the initial abandonment of the '365
application was due at least in part to Schwartz's illness and thus
excused within the nmeani ng of unavoi dabl e delay under 35 U.S.C. § 133.
See e.g. In re Mattullath, 1912 Dec. Conmir Pat. 490, 493
(App.D. C. 1912); Ex parte Sellers, 1905 Dec.Conmir Pat. 336 (Conmir
Pat . 1905); MDuffee v. Hestonville, 181 F. 503, 510-11 (E.D. Pa. 1910).

Concl usi on

For the foregoing reasons and on this rather unusual set of facts,
Lonardo has denonstrated unavoi dabl e delay within the neaning of 35
U S C 8§ 133, and the renewed petition under 37 CFR 8§ 1.137(a) to
revive the '365 application from abandonnent is granted.

17 U.S.P.Q 2d 1455

END OF DOCUMENT



