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United States District Court,
D. Delaware.

ELAN PHARMA INTERNATIONAL LTD,
Plaintiff.
v.
ABRAXIS BIOSCIENCE, INC,
Defendant.

C.A. No. 06-438 GMS

May 19, 2008.

John G. Day, Steven J. Balick, Lauren E. Maguire, Tiffany Geyer Lydon, Ashby & Geddes, Wilmington,
DE, for Plaintiff.

Josy W. Ingersoll, Elena C. Norman, Jeffrey Thomas Castellano, Karen Elizabeth Keller, Young, Conaway,
Stargatt & Taylor, Wilmington, DE, for Defendant.

ORDER

GREGORY M. SLEET, Chief Judge.

WHEREAS, on May 15, 2008, the court held a pretrial conference with the parties in the above-captioned
action;

WHEREAS, the plaintiff had previously filed a motion in limine (D .I.490) to preclude the defendant from
asserting arguments contradictory to the court's claim construction Order (D.I.271), which the court denied
during the pretrial conference;

WHEREAS, after further reflecting on the parties' arguments regarding the court's claim construction Order,
the court concludes that a clarification of the Order is necessary;

WHEREAS, the court construed the claim "particles consisting essentially of" to include "particles,
composed of crystalline medicament and surface modifier" and "other ingredients that do not affect their
[the particles] basic and novel properties ...";

WHEREAS, the court construed the term "crystalline medicament useful in treating cancer" to mean, in
part, that the crystalline medicament "has a regular arrangement of atoms or molecules in a space lattice, as
distinguished from amorphous";

WHEREAS, the court further elaborated on its ruling in footnote 4 of the claim construction Order, rejecting
the plaintiff's position that only of the "portion" of the crystalline medicament has to have a "regular
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arrangement of atoms or molecules in a space lattice, as distinguished from amorphous" and accepting the
defendant's position that the entire crystalline medicament has to have a "regular arrangement of atoms or
molecules in a space lattice, as distinguished from amorphous"; and

WHEREAS, the court concludes that its claim construction ruling with respect to the term "crystalline
medicament," which requires a medicament that is not amorphous, forecloses the argument that a largely
amorphous product can infringe the '363 patent or, more specifically, the term "particles consisting
essentially of" as construed by the court; FN1

IT IS HEREBY ORDERED that:

1. The court's claim construction Order (D.I.271) is clarified so as to express the court's intent that its
construction of the term "crystalline medicament" requires that the entire medicament "has a regular
arrangement of atoms or molecules in space lattice, as distinguished from amorphous."

FN1. In other words, because the particles composed of crystalline medicament claimed in the '363 patent
cannot be amorphous under the court's claim construction Order, the term "particles consisting essentially
of" cannot encompass amorphous, as opposed to crystalline, particles.

D.Del.,2008.
Elan Pharma Intern. Ltd. v. Abraxis Bioscience, Inc.
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