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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CaseNo. 97-3924 CN-LENARD
Magistrate JudgeSimonton

JERRY GREENBERG, individually
and IDAZ GREENBERG, individually,

Plaintiffs,

v.

NATIONAL GEOGRAPHIC SOCffiTY, a
District of Columbia corporatlon,NA.TIONAL
GEOGRAPHICENTERPRISES, INC.,a
corporation, and MINDSCAPE. INC., a
California corporation.

Defendants.

NATIONAL GEOGRAPHIC
SOCIETY'S RESPONSES AND
OBJECTIONS TO PLAINTIFFS'
SECOND SET OF
INTERROGATORIES

Pursuant to Rule 33 of the Fedel"a! Rules ofCivil Procedure, DefendantNational

Geographic Society (the "Society"),by its attorneys, Weil, Gotshal & Manges LLP, hereby

responds and objects to Plaintiffs' Interrogatories to the Society (the "Interrogatories") as

.follows:

GENERAl, OBJECTIONS

I. The Societyobjects to the Interrogatoriesto the extent that they purport to

call for the disclosureofattorney-client communications; infonnation that was prepared for, or in

anticipationof, litigation; or information that is otherwiseprivileged or immune from discovery.

The inadvertentdisclosureof any documents ·sp.bjcct to such privileges or protection is not

intended to relinquish any privilege or protectionand shall not be deemed to be a waiver ofany

applicable ~rivilege or protection.

2. The Societyobjects to the Interrogatories to the extent that they request

information which is of public record and is equally available to Plaintiffs as to the Society.
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3. The Societyobjects to the Interrogatories to the extent that they seek

confidential, proprietary or tradesecret information. To the extentthat the Society agrees to

produce documents containing such information, it will only do so subject to an appropriate

confideIltialityagreement.

4. The Societyobjects In the Requests to the extent that they seek to impose

discovery obligationsupon the Societybeyond those providedfor in the FederalRules ofCivil

Procedure.

5. The Societyobjects to the Interrogatories to the extent that the Society is
'. . . "."~'. ..... " .

not the properparty to whom suchInterrogatories should be directed.

6. The Societyreserves its right to amendor supplement these Responses.

RESPONSES AND OBJECTIONS TO INTERROGATORIES

INTERROGATORY NO. I:

Providethe date(s)when the eNG 108 productin CD-ROM formatwas shown,
demonstrated, exhibited or otherwisedisplayed, by or on behalf ofone or more of
the defendants or their affiliates, at an Electronic EntertainmentExpo in Atlanta,

RESPONSE TO INTERROGATORY NO.1:

Subject to, and withoutwaiving, its General Objections, the Society responds that

nobody presently employed by the Society has knowledge of if or when the Complete National

Geographic: L08 Years of National Geographic on CD-Rom ("CD-ROM lOS") was shown,

demonstrated, exhibitedor otherwisedisplayed, by or on behalf of one or more of the defendants

or their affiliates, at an Electronic EntertaininentEKpO in Atlanta. As yet, the Societyhas located

no documents ill its possession containinginformation responsiveto this Interrogatory, but it will

continue to search for such information and, if any such information is found, will supplement

this Response.
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INTERROGATORY NO, 2:

Apart from theanswerto InterrogatoryNo.1, providethe date(s) and location(s)
where, in 199? a completed versionofCNG 108 was shown,demonstrated,
exhibitedor otherwise diliplayed to thirdparties,by or on behalfofone or more of
the defendants or their affiliates, priorto the beginningof general sates of'the '
product, and describe briefly what the activitywas.

RESPONSE TO INTERROGATORY NO.2:

Subjectto, and withoutwaiving, itsGeneralObjections, the Society responds that

nobodypresently employed by the Societyhasknowledge of ifor whenCD-ROM 108was

shown, demonstrated, exhibited or otherwisedisplayed to third parties,by or on behalf ofone or

more ofthe defendantsor theiraffiliates, prior to thebeginningof generalsales of the product,

As yet, the Societyhas locatedno documents in itspossessioncontainingin,onnano,,':espoili>-ive"

to this Interrogatory, but it will continue to searchfor such informationand, if any such

information is found, will supplement thisResponse.

!NTERlWGATORYNO.3:

Providethe date(s), in 1997,whena completedversionofCNG 108was first
shown,displayed, or otherwise madeavailable for screeningor review. to
officers, directors, employees or consultantsofthe defendantsprior to the
beginningofgeneral sales of theproduct.

RESPONSE TO INJERROOATORY NO.3:

Subjectto, and withoutwaiving, itsGeneralObjections,the Societyresponds that

CD.ROM 108 was first demonstrated to the Boardof Trusteesofthe Societyand certain

members ofstaffofthe Societyon June 12. 1997.

INTERROGATORY NO.4:

With respect to eNG 108, providethe approximate date(s)when Mindscape, or
any agent or contractor actingon its behalf, first began anypromotion, advertising
or l'U:blicity relatedto the pro;:Iuct, and describe the nature and purpose of that
actrvrty. , ,

RESPONSE TO INTERROGATORY NO.4:

Subjectto, andwithoutwaiving, its GeneralObjections, the Society respondsthat

Mindscape first beganpromotion and advertising pertaining to the CD-ROM 108 in

approximately September 1997. The natureof this promotion and advertising included print
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advertising, and thepurposeof the advertisingwas to increase awareness of the product and

promote sales.

INTERlWGATQRY NO.5:

With reference to section 5.8 of Mindscape's agreement with National
Geographic lnteractiveeffective September 13, 1996. provide the approximate
datewhenMindscape received the "final goldmaster" for CNG 108. and the
approximate date when Mindsoapebegan to makecopies for the marketplace
from the goldmaster, and explain the purposeof a final gold master. .

BE.'iPONSE TO INTERROGATORY NO.5;

Subjectto, and withoutwaiving, its General Objections, the Society responds that

nobody presently employed by the Society hasknowledgeof'the date when Mindscape received

the final gold master for CD-ROM108, or began to make 'copie~ fur the marketplace. A;; yet, the

Society has locatedno documents in its possession containinginformationresponsive to this

Interrogatory,but it will continue to search for such informationand, if any such information is

found, will supplementthisResponse, The purpose of the final goldmaster for CD-ROM 108 is

to provide a templateof the CD-ROM 108, from which all copies ofthe product for commercial

sale were to be made.

INTERROGATORY NO.6:

Withreferenceto Schedule F ofMindscape'~ agreementwith National
Geographic Interactive effective September 13, 1996,provide the actual dates and
amounts of payments to National GeographicInteractive,or any successor or
affiliate, fur the CNG 108 product pursuant to the payment events contemplated .
in the Schedule.

RESPONSETO INTERROGATORY NO.6.:

In addition to ils General Objections, the Society objects to this Interrogatory OD

the grounds that it seeks informationwhich is more practically obtainable by document requests.

Subject to, and withoutwaiving, the foregoing objection and its General Objections, the Society

respondsthat, uponinformationand belief, informationresponsive to this Interrogatory has

alreadybeen produced. (MS 003/0545;MS 003/0548, MS 003/0561. MS 003/0564). The

Societywill supplement this Response ifadditional responsivedocuments are located.
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fNTERRQGATQRYNO.7:

Identifyby name, and positionheld,everyfactwitness the defendant will use, or
intends to use, at trial, andprovidea briefsummary of each witness' testimony.

RESPONSE TO JNIERIWGATQRY NO.1:

WhileDefendants havenot madea decisionas to which witnesses they will call,

. Defendants may call the fonowing as witnesses:

Terrence B. Adamson, Executive VicePresident, National Geographic Society

Suzanne Dupre, FormerCorporate Counsel of the National GeographicSociety

JohnFahey, PresidentandCEO,National Geographic Society

John Griffin,National Geographic Society, DirectorofCo;:porate Finance

PaulKilmer, AttorneyforNational Geographic Society

Kent J. Kobersteen, NationalGeographic Society, Director ofPhotography

JohnRutter, Managing Account Executive in the Text SyndicationOfficeQf
NationalGeographic Image Collection

ThomasStanton,FormerDirector of CD-ROMs, National GeographicInteractive

RobertG. Sugarman, Attomeyfcr National Geographic Society

Defendants reserve the rightnot to call thesewitnesses and to list additional

witnesses on theirwitness list which,by Orderof the Court, is to be filed on December 9, 2002.

Terrence Adamson may testifyabouthisknowledgeof the decision to publish the

Complete National Geographic, the legaladvicesought and obtained concerningthe Complete

National Geographic during his tenure at the Society, about the Society's decisionto continue

publication ofthe CompleteNational Geographic, andto his belief that the publication of the

Complete National Geographic did not constitute an infringement of copyright.

Suzanne Dupremay testifyabout the legal advice sought and obtainedconcerning

the Complete National Geographic duringher tenure at the Society,about the Society's decision

to publish and continue to publishthe Complete National Geographic, and to her belief that the
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publication of the Complete National Geographic did not constitute an infringement of

copyright.

John Faheymay testify abollt the generaldevelopment ofthe Complete National

Geographic, the legal advice sought and obtainedconcerningthe Complete National Geographic,

the decision to publish and continueto publish the CompleteNational Geographic, and to his

beliefthat the publicationofthe CompleteNational Geographicdid not constitute an

infringement ofcopyright.

John Griffinmay testify about the costs and revenues attributableto fue Complete
, \ . ,;. ',. ., '

National Geographicproducts.

Paul Kilmermay testify about the legal advice sought and obtained conceming

the CompleteNationalGeographic,and to his beliefthatlhe publication of the Complete .

National Geographic did not violatethe contractsoffreelance authorsand photographers.

Kent Kobersteen may testify about discussiens at the Society concerning whether

photograph~ shouldreceive additionalcompensation for the Complete National Geographic.

John Ruttermay testify about the Society's longstanding policy to reproduce the

Magazineon microfilm and microfiche.

Tbcmas Stanton may testify about the creation of the Complete National

Geographic products, discussions with counsel about the CompleteNational Geographic

products and the letterhe wrote to contributorg of the Magazine in May 1997_

Robert G. Sugarman may testify about the legal advice sought and obtained

concerning the Complete National Geographic and to his belief that the publication of the

CompleteNational Geographicdid not constitute an infringementof copyright,
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INTERROGATORY NO.8:

State the number of photographic imagesthat were removed from any Later
Version of theeNG 108product and the product(s) from which removed.

RESPONSETO INTERROGATORY NO.8:

In addition to its General Objections. the Societyobjectsto this Interrogatory on

. the grounds that it is vagueand ambiguous. Subjectto, andwithoutwaiving. the foregoing

objections and its General Objections, the Societyrc:sponds that,to 1110 best oflts knowledge, 56

imageshave been blackedout of Complete National Geographic: 112Years of National

Geographic Magazlne on CD-ROM ("CD-ROM 112") and CompleteNationalGeographic: 111

Years ofNa.tionaiGeographic Magazine on CD-ROM ("CD-ROM 111").

I.NIERROGATORY NO.9:

Ifyoucontend that the presumptive privilegein Section201(c)ofthe Copyright
Act shouldapplyto defendants NationalGeographic Enterprises, Inc. and/or
Mimlscape, Inc.,explainthe legalbasis for such a contention.

BESPQNSE TO INIERROQATORY NO.9:

In addition to its General Objections, the Societyobjectsto this Interrogatory on

the grounds that it is not reasonably calculated.to lead to the discoveryof admissibleevidence..

INTERROGATORY NO. 10:

Explain the legalandfactual basis for the defendants' defenseagainst a
contention that the inftingement ofcopyrightsin the Greenberg photographs was
willful.

RESPONSE TO INTERROGATORY NO· 10:

Subject to, and without waiving, its General Objections, the Societyresponds that

it did not act wil11il1lybecause it soughtthe advice ofits counsel, and that, pursuantto Federal

Rule of Civil Procedure 33(c), it hasalreadyproduceddocumentsresponsive to this

Interrogatory. (NGS 005/0379-0382; NOS 016/001 t-0022; NOS 016/0487-0491; NGS

016/0492-0495; NGS 016/0496-0499; NOS016/0511-0520; NGS 016/0525-0527; NGS

016/0570-0574; NGS 016/0578-0586; NGS 016/0593-0595; NGS 01611397; NGS 026/0001

0016; NGS 026-0021-0046; NGS027/0012-0016; NGS 027/0019-0022; NGS 028/0024-0025;
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NGS 28/0028-0029).

lNTERROGATORYNO.I1:

Since the 1976 Copyright Act came into existence Congress has amended the Act
twice to enlarge the range ofstatutory damages, including damages for willful
infringement, that may be awarded. Identify the base range, and the range for
willful infringement, that you contend must apply in this litigation, and explain
the legal basis for your contention.

RESPONSE TO INTERROGATORY NO. 11:

Section 504 (c) of the 1976 Copyright Act provides:

(1) Except as provided by clause (2) of this subsection, the copyright
owner may elect, at any time before fina! judgment is rendered,' to
recover, instead of actual damages and profits, an award of statutory
damages for all infringements involved in the action, with respect to
anyone work...in a sum ofnot less than $500 or more than $20,000 as
the court considers just. For purposes of this subsection, all the parts
of a compilation or derivative work constitute one work.

(2) In a case where the copyright owner sustains the burden of proving,
and the court finds, that infringement was committed willfully, the
court in its discretion may increase the award of statutory damages to a
sum of not morethan $100,000. In a case where the infringer sustains
the burden of proving, and the court finds, that such infringer was not
aware and had no reason to believe that his or her acts constituted an
infringement of copyright, the court in its discretion may reduce the
award ofstatutory damages to a sum of not less than $200 ...

The amounts provided in Section 504(c)(I) were increased as part of the Digital

Theft Deterrence and Copyright Damages Improvement Act of 1999 (the "Damages

Improvement Act"). The higher amounts apply to any action brought on or after the effective

date of that statute, December 9, 1999, "regardless of the date on which the alleged activity that

is the basis of the action occurred." 4 Nimmer § 14.04[B][I][b] at 14-50. Because this action
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was filed in 1997, the.pre-Damages Improvement Act figures apply to any potential damages

awarded Greenberg.

Dated: New York, New York
November 4, 2002

'..
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Robert G. Sugarman (RS-5153)
Naomi Jane Gray (NG-4959)
Joanne M. McLaren (IM-6025)
Weil, Gotshal & Manges LLP
767 Fifth Avenue
New York, New York 10153-0119
Attorneys for Defendant
National Geograp~ic.Society


