e Ty ey

PR T T UEIL GOTSMAL.E TEMGES 12t VIE ek FLEeUS

Wi, Gorsnal & ManGes LLP

0 e P ¢ s R Tt AR R PEGE Ny bt Ak Ted b : SALlaT
LY

JUT FIATI AYENAE ¢ NEW YORS. LLIRE- 103 N S LE-T9 LA - L
| LT W LY
l’l‘“ ’IUI‘UW N . Hb, LA e F8)

SAAI I T BIGBORY : . MiAR
w/aiHINBTON, I G,

| LR 1T AW )

UYL

LIGNQON
takGvi

LY 4. prlahriar ‘ - : - WatLLw

wHEP N Py AR

Septorabar 30, 195

Alnn C. Trachtrnan, Bag
Desly & Trachtzman. LLP

723 Brosdway, Sults 1409
New York. New York 10007

Ree  Thelomplete Neious Geogranhic
[Saxr Mr. Trichtmn: o

: 1 aem in receipt of vour letier dawed Septamber 28, 199 end | hve
reviewed the Second Cireuit's desision in Tavipletal v ThaNew: York Timet Co.lne.,
g1yl For the reasens set forth below, the Tasini holding does not address The Completc
Naticnat Geographic ("CLI-ROM 108™), whick the National Geographie Soclety {the
“Socicly™) publisied faw fully pusrsuan to § 201(2) of the Copyright Act. Ia fact, CD-
ROM 108 is precisely the type of vollective wori repraduction peemitted uoder the Tanim
epigion. o

_ The gpl iseue decided by the Second Cirewit in Tatiol was “whethes, in
the nbyence of » tramsfer of vopyright of Ky rights tersunder, collvtive-waork authers
may re-Heenss individus! works in which they oun no rights™ for use in databases like
NEXIS, Not surprisingly, the soust held that they couid net. Asd, for reasens applicable
to 1asini bt not to CD-ROM 108, the cour! found tat the CD-ROMSs aud the eietirenic
Lateases a6 igsue in Juant did not preserve taough of thie copyrightable s3pects {Le
solsciion, covrdination nd atrangement o presxisuing marerisly) of the original
colleclive works Lo sonstinate “revisions” of thoie works within the meaniny of § 201(¢).
The dutebutes wnd CD-ROME contalngd Innurnerable cottributions to inmanerable
perviodickls ~ not just those publishsd by the defendints - and allowed retriaval
“acearding to critavia uarelated o the particular edition In whish the anicics firsy
spperred.” In wddition, the vourt found it Vyignificant™ dmt the defondunt pubiishery in
JA5U evinced no Tinlent to comipel, Or e ven 1o parmit, an end user W retriovae an
individual wodk only in cornection witk ather works from the edition tn which it ran.”
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In produsing CD-ROM 108, the Society dic not “re-license individual
works in which {i€] owas a0 rights. Nor did it alter the scleslion, coordization and
arangesaent that made the original collective works - editions of the National
Grographic Magazine - original sud copyrightable. Quite the oppoesite the Society
simply republished, in electronic format, sasct copiss of tha eriginal collective works —
inchuding all artieles, photogrephs, graphics, advertising, norces of copyright and
atiributions - in which it owns copyright. Moeover, CD-ROM 108 provides no tools 10
permit 30 end use: to retrieve articles and pholographs excapl “in connection with cther
works from the editions in which {they] ran.”

Thus, CD-ROM 108 is nothiag raore than a coliection, in one place, of
priot issues of the magarine, For years, publishers have sold collections of their
publications in bound volumes and on tictofilm and microficke. Libraries sround the
countrY, iwluding Institutions such as the Library of Congress and the libnfies of Cireudt
Coutts, bave regularly made avaitable penodicol eriginally published in print form w
these tedia, Undee the Copyright Act— which, as | am sure you sv& Bwarr, is tedium-
neutral ~ what the Society did it producing CD-ROM 108 was no difforem.

The position of the Sociery, thecefore, retusing that is production of CD-
ROM 108 was whwolly within its rights under § 201(c) of the Copyright Acl.

o i would be pleased o 1alk further about this if you belicve i would be
ipful. |

Sincerely,
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