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EXPERT REPORT OF JANE §, KINNE

The Natiuna! Geographic Society (“NGS"™) has refained me in this case to
opina on the amount of tha logisa tees which would have beon negotiated for the use of
fiiagen erented by Plaintifl in the various “Completc Nationa! Geographic” CI)-ROMs

and DVDs (“CNG") published by Mindscape under agresment with NGS.

BACKGROUND AND EXPERIENCE
T have worked in the photopraphic industry for some 33 years. From 1547
to 1993, that principatly involved being un agent for freclance photopraphers. As such, |
Wag negotiating or sunervising the grant of licenses and he accompanying fees for all
types of uses, hoth editoral and commercial, on a daily basis. At uimes, this activity
oxoeeded 100 different trenguclions in n singlo day.
Part of my backeround included acting a3 editor or packager on single

books or series of titles. Al} of theao publications relied heavily en the image content but

also included supporling text

Throughout my long carser, I have been active in the various professional
organizations whose meribership Includes tho croators, the users and the agants and
vendos of the entire photographie and publishing communities. Fram the late {960 0
the prosent day, my involvement in the American Soctety of Medis Photographers
(ASMP); the American Sociely of Piclures Profesgionals (ASPI'), the Piciure Agency

Counecil of America (FACA} and the North American Nature Photography Association
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(NANPA} has contered on the development of ethical business practices, the creation of

standaad papecwork, souditions and terms and the educption of creators and nsurs oii the

elements thal create value in arrving af fair end reasonable priving. Toward (hose ends [

was Involved in the writing and cditing of ASMP's Guide to Business Practice Editions |

through 5, and

consylant and

the Sinck Phetngraphers Handbook Fditions 1 and 2, Talsoserved aza

editor for Pricing Photogruphy by Michael Heron and Lravid MaeTavish,

[n the past fone years [ have testified, cither at deposition os at trial, as an

expert in the following cases.

2001

2000;

1696,

1958:

B&R Phato Siudio v. New York Post, New York Stats Supreme Court
Lavy v. Levy, New York State Supreme Courd

Sinkovec v. Rigk Jolwson & Co., Inc,, New Mexico State Court
Gregobers v. [ens Craflers, 1.8, District Conrt, Southern District of
Flodds

Geokee Howard v. Chy of Tueson, Arizong State Courl

Iohn Wangr v. St Labre Indizg Schoo! Bducution Asg', U.S.

Districi Coun Pisirict of Montuna, Bitlings Division

Edith Shew Marcuy and Mita Shaw Steveus as Tomporary Adminisirators
of the Patate of Sam Shaw v, Martiy Bressler, Larry Shaw, Susan Shaw,
Bresslor & Bressler, Valerie Goodiman, 1912 Producticns. Ine., Mage
Weinstein, Individually and d/b/a Color Group, New Yotk State
Suprame Courd

Edward Pardec v. Orange Micro, U.S. Distriet Count, Northern Distet
of Californla

Guthy-Renker v. Gary Bernstein, U.8, Disirict Cowt, Southem District of
California

Iack Leigh v. Wagngp Bras, U8, Diswict Court, Sovthom Distnet of
Georgia, Savannah Division

Kim Tavlor Reece v, DFS (Duty Freg Shops), U.§. Distriet Ceurs Distric
of Hawaii

{ireg Mangiep v. University of Californis, L.b.. Califomia Stawe Court
Fogus o Sports v. Fimest Lawrense Group, New York State Suprome.
Court
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Boris Raishevich v. Charles Foster, an Qffices of the NY Stte Polics
1.5, District Courl, Southcmn District of New York

I am being compensated for my time and expentisc at the rate of §200 per

hour, A copy of my curticubum vitac Is attached as Exhibit A.

TNFORMATION REVIEWED
&) C'ertain issucs of the magazine in which tha inages that are the
subject of (his complaint originally appeared;
b)  The various CD-ROM and DVD produets lu which these same
imnges appoar,
#)  Finanela! information on the sales figures for th vasious CD-ROM
and DVD producis,
d) Letter datad 6 May 1997 from James Pickerell addressed 10 Former
and Present National Geographic shoolers,
#) The exper! report of Plaintiffa’ cxpert Heori Davman,
f The expert teport of Plaintifls’ cxpert Kerry KuofT,
& The oxpert report of Plalmiffs’ expert Barbara Zimmerman;
h) The sxpert repurt of Plaintiff's expert Jonathan Wells,
}) Industry pricing guides often used in detenmining price structures,
ineluding:
[y Negotiating Stock hote Prices, by Jim and Cheryl
Pickerell, 1993, 1997, 2001 alitions,;
2y Pricing Fhotogruphy, by Michae! Heron and David
MacTavish, 1991, 1957, 2002 cditions,
3 The coiﬁpuiﬂ software progeam Foto Quote;
4 ASMP Profossional Buginess Practices it Photopraphy, 61l
Edition.
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i) Conttacts between Plaintiffs and NGS conceming the publication
of tages andior Lexts ir National Geographic Magazing;

k) Documents showing amounts patd by NGS for the Use of Images in
CD-IOM products athcr than “The Complete National Geograp'ie;”

B Docuwnents showing amounts paid by NGS to siack photographic
apansies for the use of images in “The Complete Natien! Geographic,™

m)  Miawes of a meering of the Bomed of Tristees of the National
Geographic Soctety on June 12, 1997,

Mast impenianily, Trelisd om my 55 ves of experience in the real world
of negotisiing licenses and leen and i determiniag snitable budgets fou heavily illustrated

produets.

ANALYSIS

1 heve 1 fundamental difference of opinion with all of Plainiiffs’ expens as
10 the natwe of “The Compiote Natlonal Geographic.” By long-standing industry
accepted definition, this s an editorial product intended to convey facis and information,

as oppossd to » cemmerclal product which is intended to promots or advertise goods or

-

sirvices To use uny commersial fee strueturs, therefore, is simply wiong ,_D lco il 874

Moreaver, [ disagse with the Lasic apprugch raken by Plaintiffs” oxperts,
whereby they set a base fee for the use and then apply multipliers due to & variety of

actors. As an initial wretter. T understand based on commetita by Johu Pahiey to the NGS
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Board of Trustees tht NGS expected “The Complme Nationai Geographic” 1o du na
better [nancially than break even. The parties thus would never have anticipated or
accounted for in the!r negottations the success that the products aclually replized. For
this reason, the royalty mode! that 1 outline below is » befter approach Jevause if accounts
for the e ents that actually occurred. Additionally, because my approach provides for
royaliies payable on 'l sales, it takes into aseount all of the varied factors that caused

Plaintiff 10 upply multiptiors, such as the print ran, worldwide diswibation, and the ke,

Plainsitls” approacht is also fluwed because certaii of the nultipliers arc
simply inappropriate Eur sxample, Pluntiffs use a npaltiphier of 100%% for the right 1o
publish th alt languages, when in fact Tunderstand that the prodact was only publisf:ed In
the Eughlshi language, Furthemiore, twe of the muliipliers — for “lack of copyright credit™
and for "unsuthorized use™ — have no place in an analysis that atterrpts, as Mr. Dauman
states, “lo deierming the prices cach party would have agresd to had they been reasonably
and volunraelly teying to reach an sgresment” befors publicalion of the products at issue,
These multiplicrs are only applicable if the negotiation took ptace afler publication,
Rirally, sven whan multiplag are used, they are varely 100%, the amount suggested by

Mi. Dauman and Ms. Zinuanerman In some insiances.

As A result of Plaintiff’ fundamentally Qawedd approach, e proposed
licansa faas put forth by Plaintiffs’ experts aro astronomical, 1n no usgotiation of which |
amaware did 2 phutographer or wiiter request or receive such a high fee. The
unrcasonablencss of Plaintiffs’ expers’ propesed Jisense fees is underscored by

comparing then to amounts actually pald by Natlonal Geographic Socicty ta third partics
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e appliad is the rzvenue received by Mindscapo, loss it sales to NGS, plus NGS' sales
to end users, 1 am formed that this figure is $53,724,449, Use of this amount s also
conservative because it wees aolual salos figures, not the projections which were made
before tha product was released. Thave reviewad Yohn Frhev's statements to the Board
of Trustees of National Geographic Society prior to publication of “The Compitte:
Nutionat Geographic” that the product was expected to do no betler than break even. 1
have also reviewed certain documents reflecting revenucs that the delendants received
from the sals of *The Cemplete Nationat Geographic,” a5 well 58 the reports of Plaintiffs’
financisl experts, Based on these docuinents, [undarstand that the prajections weye

mueh lowsr than the actual sales for “The Complete National Geographie.”

SHpplying the budgaing mode, 58,058,007 (i 5% of 5373, 724,449) would
hava boon sel usida 10 pay phowaraphiers sad writers, Two-thirds, or $4,357,072, woud
have beea avaiable to pay photographers. One third, or $2,683,536, would have been

avarlabizs to poy writars.

This exact modet is suggested in the € May 1997 leiter (rom James H
vickerell addressed 1o “Forreer and Present National Geographic Shooters,” whercin he

slates:

A reasonahle compromise would be for Geoygraphic 45 set
aside a certain pereentage of the groas sales of the product
which would be sharad by the copyright holders based on

their proportional share of the total conlent on the dise sel.

Considering the large rugnbers of images invelved the
paynient per imago is likely to be very low, but for
photagraphers who have done a rumber of stories over the
years the gross still muy be significant. For example, let’s
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say thut thers were 20,000 pistures that were produced by

freclancers enltiad 1o royalties. Tf, a8 result of sales,

$100,000 gocs Into the pot tr pay the copyright holders

cach holder world got 55 per picture,

The next step would be to divide these wials for images ard toxt batween

the creators of the eontent propartionately secerding to each individusl's contributlon,

The nyages fhat werw potentially proteci=d by copyrightin 1997, and thus
would heve baenr considered eligible 1o be includedd in the conlent percatugs, are those
that appeared from 1923 trough 1997, Lam infanned thar approxanately 123.073
imapes apprared duritg these years. This fpure was determined by having a NGB siaft
macmber count the uumber ¢f images ap praring in one year's worth of magazines every
five years aftor 1978 and cvary ten years before 1678, These counts were yeed 1o
calculate the average number of imayes that appear in Nutionsl Geographic Migazine
duing the course of a vear, and that average ountber was multplivd by 75 (the number of

vears elapsed hstween Japuary 1, 1923 and Dagember 31, 1997) to arrive at the 123,073

Dividing the $5,367,072 pholograptier royalty pool by 133.075
photographs estabiishics tha each indtvidual bnage would carry a value of $43.60 (nearly
9 times the vajue of Jar.ss Pickerell's 1997 cxample). The per-image figurs of $43.60
then only necds to be muliplizd by the aumber of images cecl: creator provided to amive
ut lisher share, Thus, it Lthe ¢ase of Fred Ward, who 1 iwive been teld s the erzator of

333 wunges, his share would be 532 Limce $243.60, or 2 total of $23,195.20.
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The same principle applies to the authors of {ext pieces. Thoy would share
3%, or 82,683,536, proportionally according to their contribution. 1 am informed ihat,
basedon a counting exercise done i the same way as that vonducted for photographs,
approximately 5,775 sinies have appesred in the Magazine since 1923, Hach Individual
story there fore wonld camry a value of $464.68. The per-story figure would then be
multiplied by ihe nunber of stories eagh creator provided o arrive ot Wis/her share, M,

Ward, who, T am 1014, wrote nine storics, would have received $4,182.12,

This report refleets my experi opinion at this time= hase on all the facts
made available to me. Shauld additional facts become availably, 1roserve the right to

amend my opinion at that time.

Dated; January 28, 2002

Jane §, Kinne
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