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 COPYRIGHTS

pucture is worth ...

by R. Rohin McDonald
robrn mcdonald@mcrsrvemedra com

Florlda photographer is ask k
ing the U.S.. Supreme Court
w10 revisit a landmark copy- - E
- Wright decision to determine - [
| whether federal appellate courts in - 8
| Georgia and New York have inter-
preted it correctly, L
- The move by freelance. underwa- -

“extends his 11- -year fight with the
“Nationai Geographic Society over L

‘ its use.of his. B
“photographs’in - §
“a CD compila- -
tion of every
edition of its
ﬂagshrp maga- -
B zine. : :

- of its. magazine has_ sparked an 11-year battle m court wnh a freelance

me 1962 - photographer from Florida;: RS o e
N to 1990, "Dempsey S and the 11th in Atlanta, have - _
- National -+~ 1997, when National agreed with National Geographic.
: Geographlc -'Geographrc developed “The : In separate cases-— brought "
published 64 - =~ Complete Natronal Geograg‘ac," - by freelancers in New York and .

" of Greenbergs photos mcludlng)

_ CDarchive of its” magazme hbrary,
| one of a shark in the Florida Keys -

Greenberg attempted; to:negotrate
 a new publication contract base:
-on the-CD library. But:National ;
“*Geographic claimed the CD;set’ drd
_not rnfrmge on Greenbergs copy- -
nght '
| ‘rapher’s longtime Miami attorney, *» © Since 2005, two federal aDDel :
“Norman Davis of Squire Sanders & - late czrcurts the 2nd in New York

: Greenberg‘in Florida against the
-National. Geographlc over the CD~
= library — the- appellate courts: have

~the publication rights, which:were - -0
‘conveyed back to Greenberg in - tors m
Greenbergs appeal asks the

Supreme Court to clanfy Justrce

See Publrcatron Page A6
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- Ruth Bader Ginsburg’s majority -
decision in the 2001 case of New
York Times v. Tasini, which sought .
to settle a dispute between free-
lance writers and publishers over
the digitized use of the writers
works.

Greenberg’s pehtron asserts fed
eral-appellate copyright rulings by
the two circuits citing Tasini have

: warped" the Gmsburg majorlty
opinion. -

“We believe the Supreme Court

- would be interested in what has
_ been done by two of the [fed-.."

eral appellate] circuits in the

Tasini decision,” Davis said, “The =

Supreme Court, | think, will agree
“that the Tasini. decision has been

- wrongfully applied. In a very vole- '

tile copyright environment, that’s._
not a good thing.” S
Tasini, named for lead plaintiff -
and freelance writer Jonathan - -
Tasini, determined publishers
“violated freelance writers’ copy- .~
-rights if they sold previously
~  published freelance articles {o -
- online’databases without securing
.‘new permission from the authors.
The case provided guidance in
interpreting -and applying revisions
made in 1976 to federal copyright.
laws after the technological revolu-
tion that has created new avenues
of publication.+
The decision was consrdered
- a.win for freelance writers who -
-could negotiate new permissions -
_ and contracts with publishers for
. what the court majority held were
new uses of prewously publrshed
_.works. .
Greenberg's case began
in Miami, where U.S. District. -
- Magistrate Judge Andrea Slmonton
found for National Geographic. -

Greenberg appealed to the 11th -

Circuit, which.in 2001 reversed -
the district court and remanded

_ identical copyright questions.

_-ments by National
" Geographic and a
. coterie of amici pub

: majonty oprn:on :

. — allowed publishers to place . .

the case, finding the magazme
infringed the photographers copy-
right. The 11th Circuit opinion was

released shortly before Tasini was
_ handed down.

- Simonfon subsequently found

‘Nationa} Geographic owed

Greenberg $400,000 in damages.”
The magazine appealed, anda
new 11th Circuit panel, citing the
intervening Tasini decision, last

. year reversed the first panel's
ruling. In-June, the 11th Circuit

*sitting ‘en banc split 7-5 in favor of -
NNational Geographic, The decision
was compatible with the 2005 find- |

ing by the 2nd Circuit on vrrtually

-The two-appellate court majon-
ties adopted argu-

in Tasini' — while "

L restrlctmg the publish-
ers from selling free-

lancers work to online databases
such as Lexis and Westlaw without”
securing.the authors' permission -

entire publication libraries on CDs "
and sell them without owing any-

thing to the freelance authors.and .
- photographers whose works-were .. -
- reproduced in the collections. . -

‘The 11th Circuit's latest decision -

‘determined that because National -
~ Geographic’s digital library repro- . .-
~.duced complete magazine issues -
“exactly as they are presented |
-in the print version,” piblishers -
" refained the privilege of reproduc--
- ing them under federal copyright -
laws without renegotlatlng free

lance contracts. _
The majority also decu:ted new

- elements such as the operating -
. software-and search engines on

-the CDs — even if they carry

' -fi’-'notrhased on specific. language -
. |n Tasini but rather"on dicta, the

| Jerry Greenherg s petition to the ]UStISBS

8 states that his case presents the questren of

lishers that Ginsburg’s whether a database aggregatmg many collec- |
- tive werks constrtutes a ‘revision’ of each of rts
o constltuent cnt!ectwe werks

. under review.

copyrights — were not enough -
to make “The Complete National
Geographic,” a new-collective
work, ‘subject to copynght prrw
lege.. :

““The addition of new materlal to.
a collective work will not, by itself,
take the revised collective work
outside the privilege,” the majonty

. opinion-stated.

_The 11th Circuit ruling turned

:_on the' definitions of an accept: -
-able revision and a new work as -

determined by Tasini, Publishers
including National Geographic have
acknowledged their arguments are :

explanatory commentary mcluded
in the opinion that does not drrect--
ly address the facts- of the case’

- In Tasini, Grnsburg wrote for the
7-2 majority that electronic and -

- CD-ROM databases of individual.

articles culled from periodicals .

“could not be considered “revi- "

sions” or revised editions of previ-
ously published issues, suchas

revised editions of an encyclopedia contributed or as part of any revr

or multiple editions of a daily news-

- paper. Therefore, publishers may
.-not sell;the rights:to_ reproduce

those articles to computer or -

* online databases without contract
- ing for the publrca’uon rrghts from
-the authors.” : '

“In deudmg the databases were

-not simply a revised edition, the
- -Supreme Court focused on the,

" articles’ appearance in:onfine

_-formatting and-layout that accom-
* panied their original publication.

-:_bear characterization as a 'revi-
. sion' of any one pericdical edition,” * benefit from the demand for their B

. the same conclusion if the [New

. parlson “wanting.”

" article in context, Ginsburg wrote.

° trast, the articles appear discon-

key to the ongomg Iegat debate

_ " - because the 1976 copyright revi--
databases without the graphics, -
ability of.a publisher to republish
contributions to collective works .
- “Those databases smtpty cannot without providing compensation to
the freelance artists who should
.Ginsburg wrote. “We would reach -~ work after the initial publication,”
. tidn is the backdrop against which
- freelance artists and publishers

nego’tiate their contracts. .

"~ Greenberg's petition said both

Yorkl Times sent intact newspa-
pers to the electronic publishers.”
" The court majority also specifi-
cally rejected an analogy' offered -

by pubhshers saying the electronic circuits *have held that a publrsher'
- databases were no different than

~.can avoid paying the artist any-
microfilm and microfiche reproduc-" ‘thing under Tasini by the simple -
- tions. The court found that com- -

“Mlcroforms typically contain . users to ‘fiip’ between the pages
-continuous photo- - of individual magazrnes =

" graphic’ reproductions - “Yet the artist receives nary

of a periodical in the - a penny,” the petition said."

medium of miniatur-.~  “Publishers can sell access to |nd1-

ized film,” Gmshurg ‘

wrote, “Accordingly, -

~articles appear on the “in the issue are a click away.

- mlcroforms writ very . Once a Google search can find -
" small, in precisely it, the author’s copyright for that .
the posrt:on in WhICh the artrcles _individual text, plcture or video is .
appeared in the newspaper.” essentlally worthtess

- As a result, a user views an “The petition challenges the court
o “clarify that publishers cannot -

"In electronic databases, “by con-

nected from their.original context.
. In short, unlike microforms, . :

the databases do not perceptibly. Terry Adamson ‘executive .

- repraduce articles as part of the vrce president of the National

collective work to which the author | Geographic Society, said he was

-not surprised Greenberg asked -

- _the high court to take the case.

the freelancer.” -

‘'sion' thereof.” .. ‘ -
.Greenberg's petition to the -
jushces states that his case pres~ - whether to respond ll
- ents the question of whethera -~ -
“database aggregating many collec- ~ "R. Robtn McDonatd reports for
tive works constitutes a ‘revision’ the ‘Fulton County Daily Report, an
of each of its constltuent co[lectwe " IncisiveMedia affiliate of the Darty
works ‘ : S “Business Rewew
“What constttutes a revision is -

sions were intended "to limit the . -

-according to the petjtion. That sec-

- expediency of creating ‘context’ ~ .
. by‘including a feature that allows - -

- vidual articles, stories or pictures, .
s0 long as the rest of the pages' o

i

reap the benefits of appropriating
the market for the freelancer's indi-
- vidual works without compensatrng-

-He said the magazine.is evatuahng ,
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. Ruth Bader Ginsburg's majority -
decision in the 2001 case of New
_ York Times v. Tasini, which sought_
to settle a dispute between free-
. lance writers and publishers over
the digitized use of the wnters
works. -
Greenbergs petrtron asserts fed
eral appellate copyright rulings by -
the two' circuits citing Tasini have
: "warped" the Ginsburg: majortty

opinion. ~ "

" "We believe the Supreme Court
- would be interested in what has

. been done by two of the [fed-.
eral-appellate] circuits’in the
Tasini decision,” Davis said. “The '
Supreme Court, | think, will agree.

. _tile copyright environment, thats_
- not a-good thing."” .
Tasini, named for lead plarntttf :

and freelance writer Jonathan -

" Tasini, determined publishers
-violated freelance writers' copy-.~
rights if they sold previously
" published freelance articles to -

T onltne databases without securmg
* new permission from the authors.

" The case provided guidance in .
- interpreting -and -applying revisions:
made in.1976 1o federal copyright

laws after the technologrcal revolu-.

tion that has created new. avenues
of publication. .

© The decrsron was con5|dered
“a.win for freelance writers who .
“could negotiate. new permissions -

and contracts with publishers for -~

. what the court majority held were .
new uses of prewously publlshed
.- WOrks. - O
Greenbergs case began
* in Miami, where U.S. District:

. Magistrate Judge Andrea Slmonton'.

found for National Geographic.
Greenberg: appealed to the 11th -
Circuit, which.in 2001 reversed

“the district-court and remanded

‘ ““identical copyright questions.
~* that the Tasini.decision has been -
— wrongfully applied. In a very vola- . -
.~ments. by National
. Geographic and a
- coterie of amici pub

' majorlty opinton -

* -in the print version,” publishers - -~
“retained the privilege of reproduc--

" ing-them under federal copyright. ;-

~+ing for the publlcatron rtghts from

“lance contracts. ', - the authors.”. "+ =

- The majority also decided new

' ‘elements such as the operating -

. softwareand search engines on.-

the case, finding the magazrne
infringed the photographers copy-
right. The 11th Circuit opinion was

- released shortly before Tasini was
_ handed down.:

~ Simonten subsequently tound

- ~National Geographic owed -
Greenberg $400,000 in. damages o
" The magazine appealed, anda -
: new 11th Circuit panel, citing the
. intervening Tasini decision, fast. .-
- .. year reversed the first panel's™
_ ruling.. In June, the.11th Circuit -
'sitting. en’banc "split 7-5 in favor of
- _National Geographic. The decision .-
_was compatible with the 2005 find: i

ing by the 2nd Circuit on virtuall

-The two appellate court majo
ties adopted argu- :

lishers that" Gmsburg 5.

in Tasini — while:

** restricting the publish-

ers-from selling free-. - .
lancers work to online. databases

~such as Lexis and Westlaw wrthout
- ‘secunng the authors' permission .

. — allowed publishers to place - ...
_entire publication libraries on-CDs -

and sell them without owing any-

~thing to'the freelance authors and.
s photographers whose works were
- reproduced in the collections;

The. 11th Circuit's latest decrsron

determined that because National- -
‘Geographic's digital library repro-..
" duced complete magazine issues .-
= paper. Therefore, publishers may .-
. not sell’the rights;to reproduce

"exactly as they are presented

laws. without renegotratrng free

-_jgnot simply a revised: edition; the.
o Supreme Court focused'on thef

-the CDs:— even if they carry . .
copyrights — were not enough -
to make “The Lomplete National
Geographic,” anew:collective".

lege.. :
" "The addition of new. materlal to
a collective work will not, by itself,
“take the revised collective work "
- outside the privilege,” the majonty

oprnron stated..

The llth Circuit rulmg turned
;on the: definitions of an ‘accept:
~able-revision and a new work as -

-not.based on specific. language -
,|n Tasmr but rather on dlcta the

Jerry Greenberg s petttton to the |ust|ces
states that his case ‘presents the q'u'estlon ot
whether a database aggregatmg many. oollec-l‘ ized film,” Ginsburg
twe works constttutes a ‘revision’ of each ot tts wrote. “Accordingly, - .

oonstltuent collectwe works

N explanatory commentary tncluded
‘in.the gpinign that does not drrect-
1y address the: facts of the case’
under review. L .
In Tasini, Grnsburg wrote forthe -
7 2 majority that electronic and -
" CD-ROM databases of individual
- articles culled from: p_erl_odlcals
" could not be considered ‘revi-*
sions” or revised edlttons of previ-
" ously pubiished issues, “such as.

those articles to computer or
online: databases without contract

“In dectdmg the databases were

“including National Geographic haye
: acknowledged their arguments are

. collective work to which the author
- revised editions. of an. encyclopedla .contributed.or as part of any ‘revi-:
or multiple editions of a daily news- " sion’ thereof.” .- .

artlcles appearance |n.onI|ne

. databases without the graphics, -
formatting and:layout that accom— -
~*-. panied their-original publication. -
work, subject to copyrlght pnw '

" “Those databases srmply cannot

--'__'bear characterization as a 'revi- -
. sion™of ‘any one perlodlcal edition,”

_Ginsburg wrote. “We would reach

“York] Times sent intact newspa-
pers to the electronic publishers.”
The court majority also specifi--

. cally rejected an analogy offered -
.. by publtshers saying the: electronlc_:,,
determined by:Tasini. Publishers -~

databases were no different than

microfilm and microfiche reproduc y
.tions, The court found that com-
‘;'_parlson “wanting.” '

' "Mtcrotorms typrcalty contarn
“.continuous photo-

- of a periodical in the.
medium’ of miniatur- .-

. "microforms, writ ve
R ~-_smal! in- premsely
the posmon in which: the articles
appeared in the newspaper
“ As a result, a user views an

" article in context, Ginsburg wrote.

- In electronic databases, “by con-

" frast, the articles appear discon-
_ nected from their .original context

.In short ‘untike microforms,
the databases.do not. percepttbly
reproduce: artlcies as part of the. ”

“Greenberg’s petltlon o the
1ustrces states that'his case pre -
“ents’the questton of whether a

“database aggregating many coIIec'.;-.-
- the-Fulton County Daily Report; an

tive - works: constitutes a ‘revision’
of each of |ts constrtuent coltectwe
works

articles :appear on the :i
"’Once a Google search can find .
-it, the author's copyright for that . .
*.individual text, plcture or: wdeo is .
‘ i-“:':"essentlally worthless.” .
"ot T The pedtition challenges the court-g :

__:i:Geo,graphtc Society; said’ he_was
-:not surprised Greenberg, asked‘

: ,Wha_t constrtutesarewsron is
key-to theongomg ]egal debate ..‘"_f- PG

because the 1976 copyrlght revi-
“sions were intended “to limit the
.abrlrty of.a publisher to republish

contributions to- collective works

‘without providing compensatron to -

the freelance artists who should

 benefit from the demand. for their |
- work.after the initial publication,” -~~~
*-the same conclusion if the [New: .~

according to the petjtion: That sec-

_. 1i6n is the backdrop against: which
- freelance artists and publishers -
negottate their contracts.

~Greenberg’s petition: said both :

‘circuits “have held that a pubhsher
/..can avoid paying the artist ‘any--
“thing under Tasini.by the simple =
_“expediency of creating ‘context’ "
“* by'including ‘a feature that allows R
- users to flip’ between the pages ’
~._-of individual’ magazmes :
graphrc reproductions o

“Yet the artist receives nary -

" a penny,” the petition said.” :
““Pyblishers can sell access to |nd| S
-f'vrdual articles, stories or pictures,
.50 long as the rest of the pages

in the issue.are a click away.

o “clarify that publishers cannot.”

 reap the benefits of appropriating - S
the ) market for the freelancer’s indi-

- vidual-works wrthout compensattng'

S the freelancer.”

Terry Adamson executive
“vice president of the. Natronal

the high court to take the.case. .

He said the magazme is: evajua‘trng
whether to respond s

o R: Robm McDonaId reports for
IncisiveMedia affiliate of the Darty
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COPYRIGHTS

plctu re is WO rth ...

Freelance photographer seeks. U S. Supreme Court review
of his fight wrth Natlonal Geographlc over use of his photos

by R. Robin MoDonald _
robrn mcdona!d@rncrsrvemedra gom:

FIorrda photographer is ask
. mg,the U.S. Supreme Court -
=y to revisit a landmark copy-

-+ Wright decision io determine
‘whether federal appellate courts in
Georgia and. New York have inter-
.‘Apreted it correctly _ -

+ The'move by freelance underwa-
‘ter photographier Jerry Greenberg -
“extends his 11-year fight with the

: Natmnal Geog aphic’s u
: of its magazing has spa
-F

From 1962
: to 1990,
 National: - e
Geographic'™ Geographrc developed “The

=+ " published 64, -~ Complete: Natronat_Geegrach
of Greenhergs photos mcludrng _CD archive of its’m gézl“ﬁf libray
“one-of a shark i the Florida Keys Greenberg attempted:tosn
that made the cover. National "~ anew publication’ contract based
‘on the CD ibrary. But National
Geographrc claimed the CDset did. )
_not mfnnge on Greenbergs copy ;_- ) S e
nght Greenbergs appeal asks the:
" Since 2005 ‘wo federal appel Supreme Court to clarrfy Justrce
Iate crrcurts, the 2ndi in New-York . : :

- and-the llth in Atlanta have

- .agreed with National Geographlc
: In‘separate cases--- brought -

" by-freelancers in New-York and~

- Greenberg:in Florida: against the™
. National. Geographrc over the CD

|- the publication rights, which were
‘conveyed back to Greenberg in

-rapher’'s longtime Miammi attorney, -~
 Norman Davis of Squire Sanders &
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" “Tasini 'decision,” Davis said. “The -
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- Ruth Bader Grnsburgs majority -

decision in the 2001 case of New -

York Times v.,Tasini, which sought_

to settle a dlspute between free-

. lance writers and publishers over

the digitized use of the wnters _
works,. :

Greenberg's petition asserts fed-
eral appellate: copyright rulings by

the two circuits citing Tasini have .

warped" the Gmsburg rnajorlty
apinion. :
“We belleve the Supreme Court

would be interested in-what has
. been-done by two of the [fed-.."

eral-appellate] circuits in the - ~

Supreme Court, | think, will agree

“that the Tasini.decision has been -
- wrongfully applied. In a very vola-.
tile copyright environment, that' .
~ not a-good thing." -

Tasini, named for iead p!alntlff' '

~ and freelance writer Jonathan -
' Tasini, determlned publishers

- violated freelance writers' copy-

rights if they sold previously
published freelance articles to.- -

s . online databases without securing .

- “new permission from the authors.

The case provided gwdance in

- interpreting -and applying revisions

" in Miami, where U.S. District.
- Magistrate Judge Andrea Stmonton
_found for National Geographic. -

made in 1976 to federal copyright

. -laws after the technological revoly-
tion that has created new avenues

. of publication. -
The decision was- consrdered B

a.win for freelance writers who
could negotiate new permissions -

" and contracts with publishers for -~
.. what the court majority held were .
ST new uses of prevrously publlshed
- - works, o

Greenbergs case began

Greenberg appealed to the 11th
Circuit, which in 2001 reversed -

- the district court and remanded |

 ties adopted argu- -
ments by National -
"~ Geographic-and a.

: coterie-of amici pub
lishers that' Gmsburgs whether a database aggregatmg many: eollee- ' |zed film,” Ginsburg

+tive works constitutes a ‘revision’ of eaeh of |t_s ‘wote. *Accordingly, -
| ennstltuent eolleetlve works.”

~ majority opinion -

. in Tasini — while- - .~
. restrictlng the publlsh- .
‘ers from selling free-

‘the case, finding the magazine
infringed the photographer’s copy-

right. The 11th Circuit opinion was

- released shortly before Tasmt was

handed down.
- Simonton subsequentiy found

" National Geographlc owed
Greenberg $400,000 in damages.
‘The magazine appealed, anda -

new 11th Circuit'panel, citing the

- intervening Tasini decision, last. = -
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Photographer Takes Copyright Fight to U.S. High Court

His lawyer says 11ith, 2nd circuits misinterpreted Supreme
Court ruling in their decisions favoring National Geographic
Society

R. Robin McDonald

Fulton County Daily Report

October 17, 2008
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A Florida photographer is asking the U.S. Supreme Court to revisit a landmark copyright
decision to determine whether federal appellate courts in Georgia and New York have
interpreted it correctly.

The move by freelance underwater photographer Jerry Greenberg extends his 11-year
fight with the National Geographic Society over its use of his photographs in a CD
compilation of every edition of its flagship magazine.

Between 1962 and 1990, National Geographic published 64 of Greenberg's photos,
including one of a shark in the Florida Keys that became a magazine cover. National
Geographic paid Greenberg for the publication rights, which were conveyed back to
Greenberg in the mid-1980s, said the photographer's longtime Miami attorney, Norman
Davis of Squire, Sanders & Dempsey:

In 1997, when National Geographic developed "The Complete National Geographic," a
CD archive of its entire magazine library, Greenberg attempted to negotiate a new
publication contract based on the CD library. But National Geographic claimed the CD
set did not infringe Greenberg's copyright, Davis said.

Since 2005, two federal appellate circuits, the 2nd in New York and the 11th in Atlanta,
have agreed with National Geographic. In separate cases brought by freelance writers in
New York and Greenberg in Florida against the National Geographic over the CD library,
the appellate courts have held that publishing the magazine's archive on computer CDs
does not infringe the copyrights of its freelance contributors.

Greenberg's appeal asks the Supreme Court to clarify Justice Ruth Bader Ginsburg's
majority decision in the 2001 case of New York Times v. Tasini, 533 U.S. 483, which also

sought to settle a dispute between freelance writers and publishers over the digitized use
of the writers' works.

Greenberg's petition asserts that federal appellate copyright rulings by the 11th and 2nd
circuits citing Tasini have "warped" the Ginsburg majority opinion.

"We believe the Supreme Court would be interested in what has been done by two of the
[federal appellate] circuits in the Tasini decision," Davis said. "The Supreme Court, I




think, will agree that the Tasini decision has been wrongfully applied. In a very volatile
copyright environment, that's not a good thing."

Tasini, named for lead plaintiff and freelance writer Jonathan Tasini, determined that
publishers violated freelance writers' copyrights if they sold previously published
freelance articles to online databases without securing new permission from the authors.
The case provided guidance in interpreting and applying revisions made in 1976 to
section 201(c) of the federal copyright laws in the context of the technological revolution
that has created new avenues of publication.

The decision was considered a win for freelance writers who could then negotiate new
permissions and monetary contracts with publishers for what the court majority held were
new uses of previously published works.

BACK-AND-FORTH CASE

Greenberg's case began in Florida, where a federal judge originally found for National
Geographic. Greenberg appealed to the 11th Circuit, which in 2001 reversed the district
court and remanded the case, finding that National Geographic had infringed the _
photographer's copyright. The 11th circuit opinion was released shortly before Tasini was
handed down.

The Florida district court subsequently found that National Geographic owed Greenberg
$400,000 in damages. National Geographic appealed, and last year a new 11th Circuit
panel -- citing the intervening Tasini decision -- reversed the first panel's ruling in favor
of National Geographic. In June the 11th Circuit, sitting en banc, split 7-5 in favor of
National Geographic. That decision was compatible with a 2005 finding by the 2nd
Circuit of New York regarding virtually identical copyright questions.

The two appellate circuits' majorities adopted arguments by National Geographic and a
coterie of amici publishers that Ginsburg's majority opinion in Tasini -- while restricting
the publishers from selling freelancers work to online databases such as Lexis and
Westlaw without securing the authors' permission -- allowed publishers to place entire
publication libraries on CDs and then sell them without owing anything to the freelance
authors and photographers whose works are reproduced in those collections.

The 11th Circuit's en banc majority decision, determined that because National
Geographic's digital library reproduced complete magazine issues "exactly as they are
presented in the print version," publishers retained the privilege of reproducing them
under federal copyright laws without renegotiating contracts with their writers and
photographers.

The majority also decided that new elements such as the operating software and search
engines that were added to the CD-ROM library -- even if they carry copyrights -- were
not enough to make "The Complete National Geographic" a new collective work subject
to copyright privilege.




"I'he addition of new material to a collective work will not, by itself, take the revised
collective work outside the privilege," the majority opinion stated.

INTERPRETING GINSBURG .

The 11th Circuit ruling turned on the definitions of an acceptable revision and a new
work as determined by Tasini. Publishers, including National Geographic, have
acknowledged that their arguments are not based on specific language in Tasini but rather
on dicta -- explanatory commentary included in the opinion that does not directly address
the facts of the case under review.

In Tasini, Ginsburg wrote for the 7-2 majority that electronic and CD-ROM databases
compiled of individual articles culled from periodicals could not be considered
"revisions” or revised editions of previously published issues -- such as revised editions
of an encyclopedia or multiple editions of a daily newspaper. Therefore, publishers may
not sell the rights to reproduce those articles to computer or online databases without
contracting for the publication rights from the authors. .

In deciding that the databases were not simply a revised edition, the Supreme Court
focused on the articles' appearance in online databases without the graphics, formatting
and layout that accompanied their original publication.

"Those databases simply cannot bear characterization as a 'revision' of any one periodical
edition,”" Ginsburg wrote. "We would reach the same conclusion if the [New York] Times
sent intact newspapers to the electronic publishers.”. ..

The court majority also specifically rejected an analogy offered by publishers saying that
the electronic databases were no different than microfilm and microfiche reproductions.
The court found that comparison "wanting."

"Microforms typically contain continuous photographic reproductions of a periodical in
the medium of miniaturized film," Ginsburg wrote. "Accordingly, articles appear on the

microforms, writ very small, in precisely the position in which the articles appeared in the
newspaper."

As aresult, a user views an article in context, Ginsburg wrote. In electronic databases,
"by contrast, the articles appear disconnected from their original context. ... In short,
unlike microforms, the databases do-not perceptibly reproduce articles as part of the
collective work to which the author contributed or as part of any 'revision' thereof."

PETITIONING THE COURT

Greenberg's petition to the justices states that his case "presents the question of whether a

database aggregating many collective works constitutes a 'revision' of each of its
constituent collective works."




What constitutes a revision is key to the ongoing legal debate because, according to the
petition, the 1976 copyright revisions embodied in Section 201(c) were intended "to limit
the ability of a publisher to republish contributions to collective works without providing
compensation to the freelance artists who should benefit from the demand for their work
after the initial publication."

That section is the backdrop against which freelance artists and publishers negotiate their
contracts, the petition asserts.

Both the 11th and 2nd circuits, Greenberg's petition says, "have held that a publisher can
avoid paying the artist anything under Tasini by the simple expediency of creating
'context' by including a feature that allows users to 'flip' between the pages of individual
magazines."

"So long as publishers use an image-based database with a flip function," the petition
continues, "they can place their entire archive of magazines or newspapers on the Web
for free, benefiting from advertising revenues or increased traffic. Yet the artist receives
nary a penny. ... Publishers can sell access to individual articles, stories, or pictures, so
long as the rest of the pages in the issue are a click away. Once a Google search can find
it, the author's copyright for that individual text, picture or video is essentially worthless."

Finally, in urging the high court to hear the case, Greenberg's petition conc¢ludes, "[T]he
outcome of this dispute will determine whether freelance artists will share in the benefits
of modern technology. ... This Court should clarify that publishers cannot reap the
benefits of appropriating the market for the freelancer's individual works without
compensating the freelancer.” .

On Thursday, Terry Adamson, executive vice president of the National Geographic
Society, said he was not surprised Greenberg asked the high court to take the case.

In an e-mail to the Daily Report, he said, "We are evaluating whether to respond, and, if
we do, what to add for the Court's consideration whether to grant or deny certiorari. As
‘the 11th and 2nd Circuits have both held, we believe that the Supreme Court has clearly
outlined the parameters of the statutory 201(c) privilege when it spoke in 2001 in Tasini

v.. The New York Times et al. and that the CNG [Complete National Geographic] is well
within those parameters."
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‘said s

Iudge Lenard will now con-.
-, duct a ttial to consider.Green-
berg’s claims for: payments,
. damages and. attorney"s fees.

_“This is a,major mjlestone,”

are moving into the electromc

“dlsappomted” by the court’
‘decision, but knew that the
-appeal to the’ Supreme Court.

: "f_'_was a.“long shot.”" :

:.She  said: the-. company

'-;; _-stands by its or1g1na1 position, -
that it-didn’t need freelancers’ .
"consent because it was offer-
-..-'mg “the same product.in a dif-

" them’ what they can and can’t .

oy do.” -.f R .

if it Was as'much as $30 000, he': .

1mply, “It 8§ way up i

‘ferent med1um, compﬁarable to

;mlcroﬁlm copies.”"-

~ This is: the ‘second- ma]or

.hctory this . year 'for free-.

Lt laricers. In Iune, the SIIPreme

‘writer Jonathan ‘Tasini, that’

.their creations are reproduced
in-electronic form such as onA
websxtes. _

IaCobsen says that the mag-
azine has four similar lawsuits
- against it from other photogra-
phers, and plans to keep fighb

the corréctness. of our; legaL'
posmon,” she said. -

to have the copyr1ghts of his
photos assighed to him, and’
.National Geographic agreed.

r1ght to their photos or words.
in the magazine might not be’

-} able towinin court, Davissaid. - -
- Because of the crucial issues "

-ini the case, National Geo-

Amerzca. ‘The magazine’s:
“appeal-to the Supreme Court
~'was prepared by Ken Starr, the

microfilm. .
- “They’ vé kept saymg we

‘nonsense: ‘We're just. saying
‘that it’s- a new medium’ ‘and
" they needito get the approval
-of the photographers and Wl‘lt- '
ers.’f e

Greenberg § four photo
essays included two on John

another on an island." :
Greenberg and hrs wrfe,
Idaz, run:a small pubhshmg:_

. Freelancers never have an“
easy time, he says. “It’s a buy-
‘er’s market. Creative: people do

Court xuled in the case of New )
York Times Versus. freelance '

]Ournahsts have nghts when

ing those cases. “We believe in, |

Davis'said it wasn’t clear to -
h1m ‘how "how many" free-
lancers would be affécted by -
_Tuesday’s ruling. In the 1980s, .
Greenberg asked the magazme;

“Those who don’t hold copy-

7| graphic-had ‘an. 1mpressrve
.| array-of supporters in court’
' brlefings, including The New
“York Times, Time Warner and
“the Magazme Publishers . of .

“famed ‘special’ prosecutor in . -
1 ~the Monica: I.ewmsky case, ..
I A key issue was-the maga-"
“zine’s claim that copyright law, . -
-| should not be interpreted to. .’
hmder or proh1b1t the explora-- -
-tion. of new redia, ‘and it .
“warned that: 4 'negative tuling
would. dramatlcally increase -
- costs' to-the public and librar- -
“ies for archived. mformatlon.
The $99.95. CD - stored": ‘the
“equivalent of $37 000 worth of R

want to pI'Othlt new technol-
' ogy,” Davis said. “That’s tofal

Pennekamp Coral Reef- State: |
Park,. ‘one -on - sharks and. .

company out of their home,
/1 producing such items. as post_ -'
' cards of troplcal fish. ™

‘it for love and a jingle in their
pocket And if you takethe jin-
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sald Greenberg, 74. “If you're

‘it takes cash;’ ‘courage and. thé
copynght law .on your side.”

tich ‘the fight has cost
if

‘I'm just:a dumb photogra—
pher; a David fighting ‘Goliath,”

going to fight a ‘battle. like this,

teenberg. wouldn’t: say

damages and. attorney"s fees,
- _“This is a,major mjlestone,” . -
. '_saxd Noriman ‘Davis,. Green-
berg s attorney “Pubhshers
' are moving into the électronic
.era, and the courts are telling -,
‘ ‘f_them what ‘they can and can’t;
him,. ut,"when a reporter; asked o : '

t Was as much as. $30 000 he S

IudgeiLenard wrll now con— ‘
J'duct a tfjal'to consider.Green-’
- berg’s: clalms for payments;

‘*disappo:iute'd"_’_hjr the court’s

“decision; but khew that the.
“.appeal to the: Supreme, Court
f'was a “long shot.” e

- She said".the compauy
stands by its.original position,

_that it didn’t need freelancers’
- consent because it was offer-
-'ing “the same product in a d1f—‘ .
" ferent medlum, comparable to

;microfilm copjes.”:

- This-is: the"second - ma;or
v1ctory this year ‘for frees;

la:ricers. In Iune, the Supreme

Court ruled in the case of New

York Times versus.freelance
‘writer' Jonathan Tasun, that "

" journalists have rights when -

.their creations are reproduced -

in electromc form such as on

web51tes. R :
Iacobsen says that the mag-

azme has four similar lawsuits

- against it from other photogra-
phers, and plans to keep' ﬁght-
‘ing those cases. “We beliéve in
the corréctness’ of our legal
posmon, ' she said. :

© Davis'said it wasn t clear to
hun ‘how "how 'many"* free-
lancers would be affécted by -
- Tuesday’sTuling. In the 1980s, .

8 -Greenberg asked the magazine

to have the copyrights.of his
-photos, assigned to him, and
National Geographic agreed.
“Thosé who-don’t hold copy-
rrght to their: photos or words
" in the. magazine might not be "
able to'win in court, Davis said. -

- Because of the crucial issues

‘in the cas"e,"N'ational Geo-

| graphic. had ‘an .impressive -
carray of supporters in court’

‘briefings, including The New

_York Times, Time Wamer and =
the. ‘Magazine: Publrshers of -
“The 'magazine’s: -
‘appeal to the Supreme Coutt
‘was prepared by Ken Starr, the
~famed- .specxal prosecutor.-in
: the Monica Lewinsky casé. .

Amer1ca.

A key issue was the maga-
“zine’s claim that copyright law;

‘tiod of new’ media, -and it

| warned that a ‘negative ruhng-
_.Would dramatlcally increase
costs to-the public and- librar: -

ies for archived mformatlon.

- “They’ vé kept saymg we‘
‘want to prohibit new technol- .

- ogy,” Davis said. “That’s total
‘nonsense. We're ‘just saying

‘that it’s-a new medium.and

| they needito get the approval
: of the photographers and wnt--'

Greenberg S four photo_
essays in¢luded two on John
Pennekamp Coral Reef State

:"ﬂ Park,. one’ on -sharks" and:_

another on-an island. - :
Greenberg and hlS w1fe ’

cards of tropical fish. " .
. Freelancers never have an

-er’s. market Creative: people do

‘pocket. :And if you take the jin-

-should not be interpreted to. .
. hinder or pI'Ohlblt the explora- -

The $99.95 CD- stored the
L equlvalent of $37,000 Worth of. -
microfilm...

Idamrun a small pubhshlng T
‘company out of thetr home,
- producing such 1tems as post

easy time, he says. “It’s abuy-

-it for love:and a jingle in their .-
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Appeals Court
- Reverses
‘Greenberg
Decision

AFTER YEARS OF LITIGATION, JERRY GREENBERG"S.
$400,000 judgment for willful copyright infringe-.
ment against National Geographic Society has been .-

vacated.

The U.S. Court of Appeals for the Eleventh Csrcmt
reversed its own infringement verdict and vacated. -
the jury award on June 13, explaining that-the.
Supreme Court's 2001 ruling in Tasini v. New York
Times put the case in a new light that required_ ‘the‘_;

reversal.

Greenberg sued NGS in 1997 for infringement be-
cause the publisher used his images without per-
mission in a CD-ROM compilation of all back issues
of National Geographic magazine. NGS argued all
‘along that the compilation, called The Complete Na-
tional Geographic, was a revision of its magazines.

Under copyright.law, publishers aren't required to

getf¥®rmission from contributors for revisions of ex-
isting works.

Greenberg argued that the CD-ROM is not a revi-
sion, but a new product because it was in an elec-
tronic format, with a search engine and opening
montage that made it different from the orlgmaI
magazines. :

The 1th Circuit court, which is in Atlanta, agreed
with Greenberg in a March 2001 ruling. It called the

- CD"a new product, in a new medium, for a new mar-

ket” and therefore not a revision. The appeals court
then remanded the case to a trial court for a hear-
ing on damages. A jury concluded theinfringement
was willful and awarded Greenberg $400,000.

'NGS CONTINUALLY ARGUED
THAT THE TASINI RULING
SUPPORTS ITS DEFENSE THAT

THE COMPLETE NATIONAL

GEOGRAPHIC IS A REVISION OF

ITS ORIGINAL WORK, RATHER
THAN A SEPARATE WORK.

14 PDN AUGUST 2007

i
i

Three months after the 1th Circuit de-
cided in Greenberg's favor, however, the U.S.
Supreme Court ruled on Tasini v. New York

Times. That case involved the use of free- -

lance contributors’ work in electronic data-
bases that removed articles from the

“original context-of the collective work,

in Tasini, the Supreme Court ruled in fa-
vor of the freelancers, but implied {without
explicitly stating) that publishers could re-
issue collections of freelance works without
permission as long as those works appeared

. in their original context.

NGS has argued ever since then that the
Tasini ruling supports its defense that The
Complete National Geographic is a revision
of its original works, rather than a separat'e

. work, In 2003, the U.S. Court of Appeals for”

the Second Circuit, which is in New York,
agreed with NGS in the case of Faulkner v.

Notional Geographic. That case was nearly -

identical to Greenberg's.
After Greenberg won the $400,000 jury

“I'WOULD BE IYING IF I
SAID I WASN'T

 DISAPPOINTED,” SAYS

GREENBERG. “I BELIEVE IN
THE [LEGAL] SYSTEM. I
HAVE NO ANIMOSITY
TOWARD NATIONAL
GEOGRAPHIC AT ALL”

_award, NGS appealed to the 11th Circuit to

reconsider its pre-Tasini rullng, which the
court finally did.
“We conclude that the Supreme Court's

“decision in Tasini established a new frame-

waork for applying [the law pertaining to re-

" visions] that effectively -overrules [our]

earlier decision in this case,” the appeals
court wrote in its June 13 decision.
“National Geographic is delighted with
the decision,” said National Geographic
spokesperson MJ Jacobsen.
The court left open the questlon of
whether the opening montage which in-

cludes one of Greenberg's images, is by it-!
self infringing. Greenberg can still pursue |

an infringement claim for that, but says he:
hasn't decided whether or not he will, ;
“I would be lying if [ said 1 wasn't disap-:
pointed,” Greenberg said. I betieve in the]
[iegal] system. There's winners and losers in|
everything, and | have no animosity toward:
National Geographic at all.”
w-—"""'-’ I

R O T T

—David Wa!kerl"; ;




Appeals Court
Reverses
Greenberg
- Decision

. AFTER YEARS OF LITIGATION, JERRY GREENBERG'S

$400,000 judgment for willful copyright infringe-
ment against National Geographic Society has been

_vacated.

The U.S. Court ofiAppeals for the Eleventh C:rcmt‘ 5
reversed its own infringement verdict and vacated.
the jury award on June 13, explaining that the
Supreme Court's 2001 ruling in Tasini v. New York.
Times put the case in a new light that required the -

reversal.
- ‘Greenberg sued NGS in 1997 for infringement be-

cause the publisher used his images without per- .

mission in a CD-ROM comipilation of all back issues
of National Geographic magazine. NGS argued all
along that the compilation, called The Complete Na-
tional Geographic, was a revision of its magazines.

Under copyright law, publishers aren't. required to |
‘get®Permission from contr[butors for revisions of ex-

isting works.

Greenberg argued that the CD-ROM is not a revi-
sion, but a new product because it was in an elec-
tronic format, with @ search engine and opening
montage that made it different from the orlgmal

‘magazines.

The nth Circuit court, whlch is in Atlanta, agreed
with Greenberg in a March 2001 ruling. It called the

- CD"anew product, in a new medium, for a new mar-

ket” and therefore not a revision. The appeals court
then remanded the case to a'trial court for a hear-
ing on damages. A jury concluded the infringement
was willful and awarded Greenberg $5400,000.

NGS CONTINUALLY ARGUED
THAT THE TASINTRULING
SUPPORTS ITS DEFENSE THAT
THE COMPLETE NATIONAL
GEOGRAPHIC IS A REVISION OF
ITS ORIGINAL WORK, RATHER
THAN A SEPARATE WORK.

14 PON AUGUST 2007
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Three months after the ith Circuit de-
cided in Greenberg's favor, however, the U.S.

- Suprems Court ruled on Tasini v. New York

Times. That case involved the use of free-
lance contributors’ work in electronic data-
bases that removed articles from the
original context-of the coliective work.

n Tasini, the Supreme Court ruled in fa-
vor of the freelancers, but implied (without

explicitly stating) that pubiishers could re-

issue collections of freetance waorks without
permission as long as those works appeared
in their original context.

NGS has argued ever since then that the
Tasini ruling supports its defense that The

Complete National Geographic is a revision

of its original works, rather than a separate
work. tn 2005, the U.S. Court of Appeals for’
the Second Circuit, which is in New York,

_agreed with NGS in the case of Faulkner v.

National Geographic. That case  was nearly

 identical to Greenberg's.

After Greenberg won the $400, ooo Jury

“TWOULD BE LYINGIF I
SAID I WASN'T
- DISAPPOINTED,” SAYS
GREENBERG. “I BELIEVE IN
THE [LEGAL] SYSTEM. I
HAVE NO ANIMOSITY
TOWARD NATIONAL

GEOGRAPHIC AT ALL" *

award, NG5 appeaied to the nth Circuit to .
reconsider its pre-Tasini ru!mg which the |

court finally did. :

“We conclude that the Supreme Court'’s
decision in Tasini established a new frame-
work for applying [the law pertaining to re- |
visions] that effectively overrules [ous] |
earlier decision in this case,” the appeals

court wrote in its June 13 decision.

“National Geogmphrc Is delighted with |
the decision,”

The court left open .the question of ;
whether the opening montage, which in-
cludes one of Greenberg’s images, is by it-
self infringing, Greenberg can still pursue '
‘an infringement claim for that, but says he !
hasn't decided whether or not he will. i

“I'would be lying if | said | wasn't disap-i
pointed,” Greenberg said. “I believe in the)
[legal] system. There’s winners and losers in!
everything, and | have no animosity toward:
National Geographic at all.”

-'—-David Walker-

|
i
)
!

W‘#

said National Geographic |,
. spokesperson M) Jacobsen. - i
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=-Appeals' Court
Reverses
Greenberg
Decision

 AFTER YEARS OF LITIGATION, JERRY GREENBERG'S

$400,000 judgment for willful copyright infringe-

ment against Mational Geographic Socmty has been
vacated.

The U.5. Court of Appeals for the Eleven‘ch Clrcu1t .
reversed its own infringement verdict and vacated. ‘
the Jury award on ‘June 13, explaining that the
Supreme Court’s 2001 ruling in Tasini v. New York
Times put the case in a new light that required_ 'the”j'-

reversal.

Greenberg sued NGS in 1997 for mfrmgement be-
cause the publisher used his images without per-
mission in a- CD-ROM compilation of all back issues
of National Geographic magazine. NGS argued all
along that the compilation, called . The Complete Na-
tional Geographic, was a revision of its magazines,

Under copyright law, publishers aren't. required to .

getf®¥rmission from contributors for revisions of ex-
Isting works.

Greenberg argued that the CD-ROM is not a revi-
sion, but a new product because it was in an elec-
tronic format, with a search engine and opening
montage that made it different from ‘che orlgmal

‘magazines.

The nth Circuit court, which is in Atlanta, agreed
with Greenberg in a March 2001 ruling. It called the
CD “a new product, in a new medium, for a new mar-

ket” and therefore not a revision. The appeals court.

then remanded the case to a trial court for a hear-
ing on damages. A jury concluded the infringement
was willful and awarded Greenberg $400,000.

NGS CONTINUALLY ARGUED
THAT THE TASINIRULING

SUPPORTS ITS DEFENSE THAT
THE COMPLETE NATIONAL

- GEOGRAPHIC IS A REVISION OF .

ITS ORIGINAL WORK, RATHER
THAN A SEPARATE WORK.
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Three months after the 1ith Circuit de-
cided in Greenberg's favor, however, the U.S,
Supreme Court ruled on Tasini v. New York
Tires. That case nvolved the use of free-
lance contributors’ work in elecironic data-
bases that removed articles from the,
orlginal context: of the collective work.

In Tasini, the Supreme Court ruled in fa-
vor of the freelancers, but implied (without

“explicitly stating) that publishers could re-
* issue collections of freelance works without

permission as long as those works appeared
in their original context.

NGS has argued ever since then that the
Tasini ruling supports its defense that The
Complete National Geographic is a revision
of its original works, rather than a separate
work. In 2005, the U.S. Court of Appeals for
the Second Circuit, which is in New York,
agreed with NGS in the case of Faulkner v.
National Geographic. That case was near!y
identical to Greenberg's.

After Greenberg won the $400,000 jury

“I WOULD BE LYING IF I
SAID I WASN'T
' DISAPPOINTED,” SAYS
GREENBERG. “1 BELIEVE IN
THE [LEGAL] SYSTEM. I
HAVE NO ANIMOSITY
TOWARD NATIONAL

GEOGRAPHIC AT ALL" .

award, NGS appealed to the 11th Circuit to .
reconsider its pre-Tasini rulmg which the |

court finally did. -

"We conclude that the Supreme Court’s
decision'in Tasini established a new frame- |

work for applying [the law pertaining to re-
visions] that effectively overrules [our]
earlier decision in this case,” the appeals
court wrote in its June 13 decision.

“National Geographic is delighted with
the decision,” said - National Geographic
spokesperson MJ Jacobsen,

The court ‘left .open .the question of
whether the opening montage, which in-

cludes one of Greenberg’s images, is by it- |

}
self infringing. Greenberg can still pursue'

an infringement claim for that, but says he!
hasn't decided whether of not he will.

“l would be lying if 1 said | wasn't disap-:
pointed,” Greenberg said. “I believe in the]
[legall system. There's winners and losers in’
everything, and i have no animosity toward:
National Geographic at all.”

—David Walker
P




PONEWDS

TEN YEARSF WRANGLING

OVER A NATIONAL GEOGRAPHIC CD

In September 1997, the National Geographic Society released a'CD called The Complete National Geographic,

which reproduced every back issue of National Geographic magazine page by page, Several photographers

sued alleging copyright infringement because NGS reproduced their images on the CD without permission,

NG5 countered that no permission was required because the CD was a revision of existing collected works, .
rather than a new work, After nearly a decade of legal battles, NGS finally prevailed over all the claimants

in June, The t1rne11ne below h1gh11ghts the major developments of the various court cases.

Photographer Jerry Greenberg sues NGS5 for
infringement in W.S. District Court in Miami.
Photographer Douglas Faulkner files

a separate infringement claim against NG5 in U.5.
' District Court in New York City.

MAY 1998

The U.S. District Gourt in Miami rejects

' Greenbe_rg s claim on the grounds that the
NGS5 CD is a revision, Greenberg app_gals.

ASTE L e e,

MARCH 2001

11th Circuit U.S. Court of Appeals rules for |

Greenberg, calling the NGS CD “a new product,
in a new medium, for a new market,”

and sends the case back to U.S, District Courtin
Miami for a trial to determine damages.

OCTOBER 2001
U.S. supreme Court refuses National Geographic's
request to review the March 2001 ruling in Greenberg's
“favor by the 1ith Circuit U.S, Court of Appeals.

MARCH 2003
A federal jury in Miami finds NGS infringement
of Greenberg's copyrights “willful” and awards
him $400,000 in damages. NG5S seeks to have
the award vacated or reduced on the grounds
that it is "excessive.”

_ OCTOBER 2005
U.5. District Court judge in Miami upholds
$400,000 jury award in Greenberg's favor, rejecting
NGS5 arguments that the award is excessive. NGS
appeals to 1ith Circuit Court of Appeals.

JUNE 2007
1th Circuit U.S. Court of Appeals reverses its earlier
ruling in Greenberg's favor and vacates his
$400,000 damage award on the grounds that the
Tasini-ruling cast the case in a new legal light

DECEMBER 1997

DECEMBER 1999

Photographers Fred Ward and David Hiser file
two additiona! infringement claims agalnst NGS
in U.5. District Court in New Yark City.

AR AT

U‘\IE 2001

In ruling on an unrelated case called Tasini v.
New York Times, the U.S, Supreme Court implies
that publishers can re;-lssue collections of
freelance works in electronic format without
permission as long as those works appear in
their ongmal context. '

MARCH 2002 _
Photographer Louis Psihoyos sues NGS for
infringement in federal court in Denver;
the case is transferred to federal court in
New York City five months later. .

e AL

DECEMBER 2003 .

On the basis of Tasinl, the U.S. District Court
in New York City concludes that the NGSCD s
a revision rather than a new work, and rejects
infringement claims by Faulkner, Ward, Hiser
and Psihoyos. Photographers appeal.

MARCH 2005

2nd Circuit U.S. Court of Appeals agrees with lower
court finding in the cases of Faulkner, Ward, and
others that the NGS CD is a revision. The ruling
conflicts with the March 2001 ruling in the
Greenberg case by the nth Circuit Court of Appeals
that the CD was not a revision but a new work.

DECEMBER 2005
U.5. Supreme Court declines request to review
combined cases of Ward, Faulkner, and Psihoyos,

’ SEPTEMBER 2006

W.S. District Court in New York Clty rejects state
faw claims of Faulkner, Ward and others against
NGS for breach of contract

TR




TNYARS OF WANGLING

OVER A NATIONAL GEOGRAPHIC CD

In September 1997, the National Geographic Society released a CD called The Complete National Geographic,

which reproduced every back issue of National Geographic magazine page by page. Several photographers

sued alleging copyright infringement because NGS reproduced their images on the CD without permission.

NGS countered that no permission was required because the CD was a revision of existing collected works,
rather than a new work, After nearly a decade of legal battles, NGS finally prevailed over al} the claimants . |

in June. The timeline below highlights the major developments of the various court cases,

DECEMBER 1997\

Photographer Jerry Greenberg sues NGS for
infringement in U.S. District Court in Miami.
Photographer Douglas Faulkner files

. aseparate infringement claim against NG5 in U.5.
District Court in New York City.

. MAY 1998
The W.S. District Court in Miami rejects
Greenberg's claim on the grounds that the
NGS CD is a revision. Greenberg appg_als.

R RO

1ith Cireuit U.S. Court of Appeals rules for
Greenberg, calling the NGS CD “a new product,
in a new medium, for a new market,”

and sends the case back to U.5. District Court in
Miami for a trial to determine damages.

_ OCTOBER 2001

U.S, Supreme Court refuses National Geographic’s
request to review the March 2001 ruling in Greenberg's
favor by the nth Circuit U.S. Court of Appeals.

MARCH 2003
A federal jury in Miami finds NGS infringement
~of Greenberg's copyrights “willful” and awards

him $400,000 in damages. NG5S seeks to have -

the award vacated or reduced on the grounds
that it is “excessive.”

OCTOBER 2005
U.S, District Court judge in Miami upholds
$400,000 jury award in Greenberg's favor, rejecting
NGS arguments that the award is excessive. NG$S
appeals to nith Circuit Court of Appeals.

JUNE 2007

11th Circuit U.S. Court of Appeals reverses its earlier -

ruling in Greenberg's favor and vacates his
$400,000 damage award on the grounds that the
_ Tasini-ruling cast the case in a new legal light.

MARCH 2001

DECEMBER 1999
Photographers Fred Ward and David Hiser file
two additional infringement claims against NG5
in U.S. District Court in New York City,

-
UNE 2001
In.ruling on an unrelated case called Tasini v.
New York Times, the U,S. Supreme Court implies
that publishers can retigsue collections of
freelance works in electronic format without
permission as long as those works appear in
their original context.

MARCH 2002
Photographer Leuis Psihoyos sues NGS for
infringeme_nt in federal court in Deﬁver;
the case is transferred to federal court in
New York City five months later. |

DECEMBER 2003 .

On the basis of Tasini, the U.S. District Court
in New York City concludes that the NGSCD s
a revision rather than a new work, and rejects
infringement claims by Faulkner, Ward, Hiser
and Psihoyos. Photographers appeal.

R L
MARCH 2005
2nd Circuit U.S. Court of Appeals agrees with lower
court finding in the cases of Faulkner, Ward, and
others that the NGS CD Is a revision. The ruling
conflicts with the March zoo1 ruling in the
Greenberg case by the nith Circuit Court of Appeals
that the CD was not a revision but a new work.

CrREs

DECEMBER 2005

U.S. Supreme Court declines request to review
combined cases of Ward, Faulkner, and Psihoyos.

' SEPTEMBER, 2006

U.5. District Court in New York City rejects state
law claims of Faulkner, Ward and others against
NGS5 for breach of contract.
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TEN YEARS o WRANGHG

OVER A NATIONAL GEOGRAPHIC CD

In September 1997, the National Geographic Society released '1 ‘CD called The Complete Natlonal Geograph:c,‘
which reproduced every back issue of National Geographic magazine page by page, Several photographers
sued alleging copynght infringerent because NGS reproduced their images on the CD without permission.
NGS countered that no permission was required because the CD was a revision of existing collected works,
rather than a new work After neatly a decade of legal battles, NGS finally prevailed over all-the claimants -,
in June, The tlmeline below highhghts the major developments of the various court cases. : '

_ DECEMBER 1997 B DECEMBER 1999
Photographer Jerry Greenberg sues NGS5 for Photographers Fred Ward and David Hiser file
infringement in U.S. District Court in Miami. two additiona! infringement claims against NGS

Photographer Douglas Faulkner files in U.5. District Court in New York City.
a separate infringement claim against NGS in U.S.
District Court in New York City. o

U’\IE 2001

In ruling on an unrelated case called Tasini v.

New York Times, the U.5. Supreme Court implies

that publishers can ré»qssue collections-of

freelance works in electronic format without

permission as long as those works appear in

their original context.

MAY 1998

The LS, District Court in Miami rejects
Greenberg's claim on the grounds that the
NGS5 CD is a revision. Greenberg app*eals.

i I

MARCH 2001

1th Circuit U.S. Court of Appeals rules for
Greenberg, calling the NGS CD "a new product,
in a new medium, for a new market,”

and sends the case back to U.S. District Court in
Miami for a trial to determine damages,

MARCH 2002
Photographer Louis Psihoyos sues NGS5 for
Jinfringement in federal court in Denver;
the case is transferred to federal court in
New York City five months later. .

DECEMBER 2003 .
On the basis of Tasini, the U.S. District Court
in New York City concludes that the NGS CD is
a revision rather than a new work, and refects
infringement claims by Faulkner, Ward, Hiser
R and Pstheyas. Photographers appeal.
MARCH 2003
A federal jury in Miami finds NGS infringement
- of Greenberg’s copyrights “willful” and awards
him $400,000in damages, NGS seeks to have
the award vacated or reduced on the grounds
that it is “excessive.”

OCTOBER 2001

u.s. Supreme Court refuses National Geographic's
request ta review the March 2001 ruling in Greenberg's
favor by the iith Circuit U.S. Court of Appeals.

O T
MARCH 2005

znd Circuit U.5. Court of Appeals agrees with lower
court finding in the cases of Faulkner, Ward, and
others that the NGS CD is a revision. The ruling
conflicts with the March 2001 ruling in the

T Greenberg case by the nith Circuit Court of Appeals

OCTOBER 2005 that the CD was not a revision but a new work.
U.5. District Court judge in Miami upholds

$400,000 jury award in Greenberg's faver, rqectmg : i s
NGS arguments that the award is excessive. NGS ' DECEMBER 2005

appeals to nth Circuit Court of Appeals. U.s. Supreme Court declines request to review

combined cases of Ward, Faulkner, and Psihoyaes.
JUNE 2007

nth Circuit U.5. Court of Appeals reverses its earlier
ruling in Greenberg's favor and vacates his

$400,000 damage award on the grounds that the
Tasini.ruling cast the case in a new legal light,

" SEPTEMBER, 2006

U.5. District Court in New York City rejects state
faw claims of Falilkner, Ward and othcrs against
NGS for breach of contract.
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National Geographic Wins Another Appeal In Greenberg Case

Tue rurrL 117H U.S. CircuiT COURT of
Appeals in Atlanta - along with the 2nd
Circuit in New York - handed down rulings in
July in copyright cases that have been going
on for more than a decade. Those decisions in
Greenberg v. National Geographic Society
find in favor of Geographic, allowing magazine
and newspaper publishers to create and sell
electronic archives (CD- ROM/DVD) of their
previously published works without infringing
on the copyrights of the contributors.

The decisions handed down now resolve
the conflicting opinions previously issued in

the 11th Circuit (which ruled ag_ai'nst _

Geographic) and the 2nd Circuit (which ruled
in favor of Geographic) and unifies into one
holding the opinion that current copyright
law permits a publisher to create revisions of
existing works and/or to reproduce a collec-
tive work in a new format (such as electroni-
cally or on a CD-ROM/DVD), even if some
new material has been added to the product

without 'permission by (and compensation to)

the freelance photographers who created the
original work.

NPPA’s general legal counsel Mickey H.
Osterreicher wrote a news analysis of the rul-
ings, and it’s online at www.nppa.org. %
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National Geoqraphlc Wins Another Appeal In Greenberg (ase

THE FuLL 1TH U.S. Circuitr CoURrT of
Appeals in Atlanta - along with the 2nd
Circuit in New York - handed down rulings in
July in copyright cases that have been going
on for more than a decade. Those decisions in
Greenberg v. National Geographic Society
find in favor of Geographic, allowing magazine
and newspaper publishers to create and sell
electromc archives (CD-ROM/DVD) of their

previously published works without infringing

on the copyrights of the contributors.

The decisions handed down now resolve
the conflicting opinions prevmusly issued in
the 11th Circuit (which ruled against

Geographic) and the 2nd Circuit (which ruled
in favor of Geographic) and unifies into one
holding the opinion that current copyright
law permits a publisher to create revisions of
existing works and/or to reproduce a collec-
tive work in a new format (such as electroni-
cally or on a CD-ROM/DVD), even if some
new material has been added to the product

without permission by (and compensation to)

the freelance photographers who created the
original work. ,

NPPA’s general legal counsel Mickey H.
Osterreicher wrote a news analysis of the rul-
ings, and it’s online at www.nppa.org. £%
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National Geographic Wins Another Appeal In Greenberg Case

Tue rurL 117H U.S. CircuiT CoOURT of
Appeals in Atlanta - alohg with the 2nd
Circuit in New York - handed down rulings in
July in copyright cases that have been going
on for more than a decade. Those decisions in
Greenberg v. National Geographic Society
find in favor of Geographic, allowing magazine
~ and newspaper publishers to create and sell
electronic archives (CD-ROM/DVD) of their
previously published works without infringing
on the copyrights of the contributors.
The decisions handed down now resolve
the conflicting opi'nions previously issued in
the 11th Circuit (which ruled against

| Gebgmphic) and the 2nd Circuit (which ruled

in favor of Geographic) and unifies into one

holding the opinion that current copyright-

law permits a publisher to create revisions of
existing works and/or to reproduce a collec-
tive work in a new format (such as electroni-

cally or on a CD- ROM/DVD) even if some .

new material has been added to the product

without permission by (and compensation to)-.
“the freelance photographers who created the -

original work.
NPPA’s general legal counsel Mlckey H.

Osterreicher wrote a news analysis of the rul-’

ings, and it’s online at www.nppa.org. ¥
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QUESTIONS PRESENTED

The questions presented here split the en banc
Eleventh Circuit by a 7-5 margin and carry wide-
reaching consequences to the future applicability of
Section 201(c) of the Copyright Act. This Court, in
New York Times Co. v. Tasini, 533 U.S. 483 (2001),
explained that Congress intended, in promulgating
that section, to enhance the ability of freelance artists
to profit from further uses of their contributions to
collective works. The questions presented are:

1. Whether, under Tasini, courts are limited to
considering the context in which an individual
contribution is presented to the user ‘when
determining if a collective work is a privileged
revision under 17 U.S.C. § 201(c).

2. Whether, under Tasini, an aggregation of
collective works, none of which has been modified,
constitutes a revision of each of those works
under 17 U.S.C. § 201(c).
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TEN YEARS oF WRANGLING
OVER A NATIONAL GEOGRAPHIC CD

In September 1997, the National Geographic Society released a CD called The Complete National Geographic,
which reproduced every back issue of National Geographic magazine page by page. Several photographers
sued alleging copyright infringement because NGS reproduced their images on the CD without permission.
NGS countered that no permission was required because the CD was a revision of existing collected works,
rather than a new work. After nearly a decade of legal battles, NGS finally prevailed over allthe claimants
in June. The tiraeline below highlights the major developments of the various court cases.

1997 -
: DECEMBER 1999

Photographers Fred Ward and David Hiser file
two additional infringement claims against NG5S
in UW.S. District Court in New York City.

DECEMBER 1997
Photographer Jerry Greenberg sues NGS for
infringement in U.5. District Court in Miami.
Photographer Douglas Faulkner files
a separate infringement claim against NG5 in U.5,
' District Court'in New York City. A
: NE 2001
in ruling on an unrelated case called Tasiniv.
New York Times, the U.S. Supreme Court implies
-that publishers can re-issue collections'of
freelance works in electronic format _\;vi:thout
permission as long as those works appear in
their original context,

. MAY 1998

The U.S. District Court in Miami rejects
Greenberg's claim on the grounds that the
NG5 CD is a revision, Greenberg appeals.

MARCH 2001
~ uth Circuit U.S. Court of Appeals rules for
Greenberg, calling the NGS €D “a new producf:, )
in a new medium, for a new market,”
and sends the case back to U.S. District Court in
Miami for a trial to determine damages.

MARCH 2002
Photegrapher Louis Psihoyas sues NGS for
infringement in federal court in Denver;
the case is transferred to federal court in
New York City five months later. '_

OCTOBER 2001
U.S. Supreme Court refuses National Geographic's
request to review the March zoo1 ruling in Greenberg's
favor by the with Circuit U.S. Court of Appeals.

DECEMBER 2003 .

On the basis of Tasini, the U.5. District Court

in New York City concludes that the N_GS'CD is

a revision rather than a new work, and rejects

infringement claims by Faulkner, Ward, Hiser

S and Psihoyos. Photographers appeal.

MARCH 2003

A federal jury in Miami finds NGS infringement

of Greenberg’s copyrights “willful” and awards
him $400,000 in damages. NGS5 seeks to have
the award vacated or reduced on the grounds

that it is “excessive.”

MARCH 2005

2nd Circuit U.S. Court of Appeals agrees with iower

court finding in the cases of Faulkner, Ward, and

others that the NGS CD is a revision. The tuling

conflicts with the March 2001 ruling in the

o S e e Greenberg case by the nith Circuit Court of Appeals

OCTOBER 2005 that the €D was not a revision but a new work.

LS. District Court judge in Miami upholds o

$400,000 jury award in Greenberg’s favor, rejecting
NGS arguments that the award is excessive, NGS

appeals to nth Circuit Court of Appeals.

DECEMBER 2005
U.5. Supreme Court declines request to review
combined cases of Ward, Faulkner, and Psihoyos.

JUNE 2007
11th Circuit U.5. Court of Appeals reverses its earlier
ruling in Greenberg's favor and vacates his
$400,000 damage award on the grounds that the
Tasini ruling cast the case in a new legal light.

SEPTEMBER, 2006

. U.S. District Court in New York City rejects state
faw claims of Faulkner, Ward and others against
NGS for breach of contract. ‘
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Robin McDonald

Friday, October 17, 2008
Photographer takes copyright fight to U.S. high court
His lawyers says 11th, 2nd Circuits misinterpreted Supreme Court ruling in therr decisions favoring National Geographlc

By R. Robin McDonald, Staff Reporter

A Florida photographer is asking the U.S. Supreme Court to revisit a landmark copyright decision to determine whether federal
appellate courts in Georgia and New York have interpreted it correctly.

The move by freelance underwater photographer Jerry Greenberg extends his 11- year fight with the National Geograph|c:
Society over its use of his'photographs in a CD compilation of every edition of its flagship magazine.

Between 1962 and 1990, National Geographic published 64 of Greenberg's photos, including one of a shark in the Florida Keys

that became a magazine cover. National Geographic paid Greenberg for the publication rights, which were conveyed back to
Greenberg in the mid-1980s, said the photographer's longtime Miami attorney, Norman Davis of Squire, Sanders & Dempsey.

in 1997, when National Geographic developed “The Complete National Geographic,” a CD archive of its entire magazine library,

. Greenberg attempted to negotiate a new publication contract based on the CD Ilbrary But National Geographic claimed the CD
set did not infringe Greenberg's copyright, Davis said.

Since 2005, two federal appellate circuits, the 2nd in New York and the 11th in Atlanta, have agreed with National Geographic. In -
" separate cases brought by freelance writers in New York and Greenberg in Florida against the National Geographic over the CD. -
library, the appellate courts have held that publishing the magazine's archive on computer CDs does not infringe the copyrlghts of

its freelance contributors.

Greenberg's appeal asks the Supreme Court to clarify Justice Ruth Bader Ginsburg's majority decision in the 2001 case of New

York Times v. Tasini, 533 U.S. 483, which also sought to settle a dispute between freelance writers and publishers over the

digitized use of the writers' works.
Greenberg's petition asserts that federal appellate copynght rulings by the 11th and 2nd Circuits citing Tasini have warped" the

Ginsburg majority opinion.

“We believe the Supreme Court would be mterested in what has been done by two of the [federal appellate] circuits in the Tasini
decision,” Davis said. “The Supreme Court, | think, will agree that the Tasini decision has been wrongfully applied. In a very-
volatile copyright environment, that's not a good thing.”

Tasini, named for lead plaintiff and freelance writer Jonathan Tasini, determined that publishers violated freelance writers'
copyrights if they sold previously published freelance articles to online databases without securing new permission from the

http:/ /webmail.att.net/wme/en-US/n/wm/08482632646337152?cmd=5...0&folder=INBOX&advnum= 1&advtot=474&uid=14786&popup=yesdjs=yes Page 1 of 3
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copyrrght laws in the context of the technological revolution that has created new avenues of publrcatron
The decision was considered a win for freelance writers who could then negotiate new permissions and monetary contracts wuth

publishers for what the court majorrty held were new uses of previously published works.

Back-and-forth case
Greenberg's case began in Florida, where a federal judge originally found for National Geographic. Greenberg appealed to the

11th Circuit, which in 2001 reversed the district court and remanded the case, finding that National Geographic had infringed the
photographer's copyright. The 11th circuit opinion was released shortly before Tasini was handed down. o
The Florida district court subsequently found that National Geographic owed Greenberg $400,000 in damages. National
Geographic appealed, and last year a new 11th Circuit panel—citing the intervening Tasini decision—reversed the first panel's
ruling in favor of National Geographic. In June the 11th Circuit, sitting en banc, split 7-5 in favor of National Geographic. That

- decision was compatible with-a 2005 finding by the 2nd Circuit of New York regarding virtually identical copyright questions.
The two appellate circuits' majorities adopted arguments by National Geographic and a coterie of amici publishers that Ginsburg's
majority opinion in Tasini—while restricting the publishers from selling freelancers work to online databases such as Lexis and
Westlaw without securing the authors' permission—allowed publishers to place entire publication libraries on CDs and then sell
them without owing anything to the freelance authors and photographers whose works are reproduced in those collections.
The 11th Circuit's en banc majority decision, determined that because National Geographic's digital library reproduced complete
magazine issues “exactly as they are presented in the print version,” publishers retained the privilege of reproducrng them under
federal copyright laws without renegotiating contracts with their writers and photographers.
The majority also decided that new elements such as the operating software and search engines that were added to the CD-
ROM library—even if they carry copyrights—were not enough to make “The Complete National Geographic” a new coflect:ve
work subject to copyright privilege.
“The addition of new material to a collective work will not, by itself,; take the rev:sed coilectrve work outside the privilege,” the
majority opinion stated. _
Interpreting Ginsburg ' ' : .

vl A Antarminad hv Tacini Biuhklichare
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The 11th Circuit ruling turned on the deﬁmtlons of an acceptable revision and a new work as determined by Tasini. Publishers,

including ‘National Geographic, have acknowledged that their arguments are not based on specific language in Tasini but rather
on dicta—explanatory commentary included in the opinion that does not directly address the facts of the case under review.

In Tasini, Ginsburg wrote for the 7-2 majority that electronic and CD-ROM databases compiled of individual articles culled from
periodicals could not be considered “revisions” or revised editions of previously published issues—such as revised editions of an
encyclopedia or multiple editions of a daily newspaper. Therefore, publishers may not sell the rights to reproduce those articles to
computer-or online databases without contracting for the publication rights from the authors.

In deciding that the databases were not simply a revised edition, the Supreme Court focused on the articles’ appearance in online
databases without the graphics, formatting and layout that accompanied their original publication.

“Those databases simply cannot bear characterization as a 'revision' of any one periodical edition,” Ginsburg wrote. “We would
reach the same conclusion if the [New York] Times sent intact newspapers to the electronic publishers.”

The court majority also specificaily rejected an analogy offered by publishers saying that the electronic databases were no
different than microfilm and microfiche reproductions. The court found that comparison “wanting.”

“Microforms typically contain continuous photographic reproductions of a periodical in the medium of miniaturized fllm Ginsburg
wrote. Accordtngly, articles appear on the microforms, writ very small, in precisely the position in which the articles appeared in
the newspaper.”

As a result, a user views an article in context, Ginsburg wrote. ln electromc databases “by contrast, the articles appear
disconnected from their original context. ... In short; unlike microforms, the databases do not perceptlbty reproduce articles as

part of the collective work to which the author contributed or as part of any 'revision' thereof.”

Petitioning the court
Greenberg's petition to the just:ces states that his case presents the question of whether a database aggregating many

collective works constitutes a revision' of each of its constituent collective works.”

What constitutes a revision is key to the ongoing legal debate because, according to the petition, the 1976 copyright revisions
embodied in Section 201(c) were intended “to limit the ability of a publisher to republish contributions to collective works without
providing compensation to the freelance artists who should benefit from the demand for their work after the initial publication.”
That section is the backdrop against which freelance artists and publishers negotiate their contracts, the petition asserts.

Boththe 11th and 2nd Circuits, Greenberg's petition says, “have held that a publisher can avoid paying the artist anything under
Tasini by the simple expedlency of creating 'context' by including a feature that allows users to 'flip' between the pages of
individual magazines.’

“So long as publishers use an image-based database with a flip function,” the petition continues, “they can place their entire
archive of magazines or newspapers on the Web for free, benefiting from advertising revenues or increased traffic. Yet the artist
receives nary a penny. ... Publishers can sell access to individual articles, stories, or pictures, so long as the rest of the pages in
the issue are a click away Once a Google search can find it, the author's copynght for that individual text, picture or video is
essentlalfy worthless.”

Finally, in urging the high court to hear the case, Greenberg's petition concludes, “[Tlhe outcome of this dispute will determine
whether freelance artists will share in the benef:ts of modern technology. ... This Court should clarify that publishers cannot reap

http:{ /fwebmail.att.net/wmc/en-US/n/wm/084826326463371527cmd=5...0&folder=INROX&advnum=1&advtot=474&uid=14786&popup=yes&js=yes Page 2 of 3
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- the benef ts of appropriatmg the market for the freelancer's lndlwdual works without compensating the freelancer.”
- On Thursday, Terry Adamson, executive vice. presadent of the Nat|onal Geographic Society, said he was not surprised Greenberg

asked the high court to take the case.
In an e-mail to the Daily Report, he said, “We are evaluating whether to respond, ‘and, if we do, what to add for the Court's

consideration whether to grant or deny certiorari. As the 11th and 2nd Circuits have both held, we believe that the Supreme
Court has clearly outlined the parameters of the statutory 201(c) privilege when it spoke in 2001 in Tasini v. The New York Times
et al. and that the CNG [Complete National Geographic] is well within those parameters.”

R.Robin McDonald
' Staff Reporter
Daily Report
- Atlanta, GA 30303
190 Pryor St. SW
(office) 404.419.2835
(fax) 404.525.1738
www.DailyReportOnline.com
An incisivemedia publication

ALM is now Incisive Media - Incisive Media is a leading provider of specialist business
information for iegal, commercial real estate, financial services, risk management, and
marketing professionals. All of the trusted brands that legal and business professionals
rely on are now a part of a larger global portfolio of products and services — In print, -
online and in person. Want to know more? Go to http://Incisivemedia.com.
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Friday, October 17, 2008
Photographer takes copyright fight to: u.s. high court
- His lawyers says 11th, 2nd Circuits misinterpreted Supreme Court ruling in their decisions favoring National Geographic

By R. Robin McDonald, Staff Reporter

A Florida photographer is asking the U.S. Supreme Court to revisit a landmark copyrlght decision to determine whether federal
appellate courts in Georgia and New York have interpreted it correctly. :

The move by freelance underwater photographer Jerry Greenberg extends his 11- year fight with the National Geographic
Society over its use of his'photographs in a CD compilation of every edition of its flagship magazine. _ _
Between 1962 and 1990, National Geographic published 64 of Greenberg's photos, including one of a shark in the Florida Keys
that became a magazine cover. National Geographic paid Greenberg for the publication rights, which were conveyed back to
Greenberg in the mid-1980s, said the photographer's longtime Miami attorney, Norman Davis of Squire, Sanders & Dempsey.
In 1997, when National Geographic developed “The Complete National Geographic,” a CD archive of its entire magazine library,
Greenberg attempted to negotiate a new publication contract based on the CD Ilbrary But National Geographic claimed the CD
set did not infringe Greenberg's copyright, Davis said.

Since 2005, two federal appeliate circuits, the 2nd in New York and the 11thin Atlanta, have agreed with National Geographic. In
separate cases brought by freelance writers in New York and Greenberg in Florida agalnst the National Geographic over the CD
‘library, the appellate courts have held that publishing the magazmes archive on computer CDs does not infringe the copyrights of
its freelance contributors.

Greenberg's appeal asks the Supreme Court to clarify Justice Ruth Bader Ginsburg's majority decision in the 2001 case of New
York Times v. Tasini, 533 U.S. 483, which also sought to settle a dispute between freelance writers and publishers over the

digitized use of the writers' works.
Greenberg's petition asserts that federal appellate copyright rulings by the 11th and 2nd Circuits citing Tasini have * warped" the -

Ginsburg majority opinion.

“We believe the Supreme Court would be interested in what has been done by two of the [federal appellate] circuits in the Tasini
decision,” Davis said. "The Supreme Court, i think, will agree that the Tasini decision has been wrongfully applied. In a very
volatile copyright environment, that's not a good thing.”

Tasini, named for lead plaintiff and freelance writer Jonathan Tasini, determined that publishers violated freelance writers’
copyrights if they sold previously published freelance articles to online databases without securing new permission from the

http:/ /webmailatt.net/wmc/en-US/n/wm/08482632646337152?cmd=5...0&folder=INBOX&advhum=1&advtot=474&uid=14786&popup=yes&js=yes . Page 1 of 3
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authors. The case provided guidance in interpreting and applying revisions made in 1976 to section 201(c) of the federal
copyright laws in the context of the technological revolution that has created new avenues of publication.

The decision was considered a win for freelance writers who could then negotiate new permissions and monetary contracts with
publishers for what the court ma;onty held were new uses of previously published works.

Back-and-forth case
Greenberg's case began in Florida, where a federal judge originally found for National Geographic. Greenberg-appe_ated to the

11th Circuit, which-in 2001 reversed the district court and remanded the case, finding that National Geographic had infringed the
photographer's copyright. The 11th circuit opinion was released shortly before Tasini was handed down.

The Florida district court subsequently found that National Geographic owed Greenberg $400,000 in damages. National
Geographic appealed, and last year a new 11th Circuit panel—citing the intervening Tasini decision—reversed the f1_r§t panel's
ruling in favor of National Geographic. In June the 11th Circuit, sitting en banc, split 7-5 in favor of National Geographic. That
decision was compatible with a 2005 finding by the 2nd Circuit of New York regarding virtually identical copyright questions.

The two appellate circuits' majorities adopted arguments by National Geographic and a coterie of amici publishers that Ginsburg's
majority opinion in Tasini—while restricting the publishers from selling freelancers work to online databases such as Lexis and
Westlaw without securing the authors' permission—allowed publishers to place entire publication libraries on CDs and then sell
them without owing anything to the freelance authors and photographers whose works are reproduced in those collections.

The 11th Circuit's en banc majority decision, determined that because National Geographic's digital library reproduced complete
magazine issues “exactly as they are presented in the print version,” publishers retained the privilege of reproducmg them under
federal copyright laws without renegotiating contracts with their writers and photographers.

The majority also decided that new elements such as the operating software and search engines that were added to the CD-
ROM library—even if they carry copyrights—were not enough to' make "The Complete National Geographic” a new collective
work subject to copyright privilege.

“The addition of new material to a collective work will not, by itself, take the rewsed collective work outside the privilege,” the
majority opinion stated.

Interpreting Ginsburg
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The 11th Circuit ruling turned on the definitions of an acceptable revision and a new work as determined by Tasini. Publishers, '
including National Geographic, have acknowledged that their arguments are not based on specific language in Tasini but rather 3
on dicta—explanatory commentary included in the opinion that does not directly address the facts of the case under review. .
In Tasini, Ginsburg wrote for the 7-2 majority that electronic and CD-ROM databases compiled of individual articles culled from
periodicals could not be considered “revisions” or revised editions of previously published issues—such as revised editions of an

~_encyclopedia or multiple editions of a daily newspaper. Therefore, publishers may not sell the rights to reproduce those articles to
computer or online databases without contracting for the publication rights from the authors.

In deciding that the databases were not simply a revised edition, the Supreme Court focused on the articles’ appearance in online

- databases witholit the graphics, formatting and layout that accompamed their original publication.

~ “Those databases simply cannot bear characterization as a 'revision' of any one periodical edition,” Glnsburg wrote. “We would
reach the same conclusion if the [New York] Times sent intact newspapers to the electronic publishers.” '
The court majority also specifically rejected an analogy offered by publishers saying that the electronic databases were no
different than microfilm and microfiche reproductions. The court found that comparison “wanting.”

“Microforms typically contain continuous photographic reproductions of a periodical in the medium of miniaturized film,” Ginsburg
wrote. “Accordingly, articles appear on the microforms, writ very smali, in precisely the position in which the articles appeared in
the newspaper.”

As a result, a user views an article in context, Ginsburg wrote. In e!ectronlc databases “by contrast, the articles appear
dlsconnected from their original context. ... In short, unlike microforms, the databases do not perceptibly reproduce articles as
part of the coilective work to which the author contributed or as part of any 'revision'’ thereof

Petitioning the court

Greenberg's petition to the Justlces states that his case presents the question of whether a database aggregatmg many
collective works constitutes a 'revision' of each of its constituent collective works.”

What constitutes a revision is key to the ongoing legal debate because, according to the petltlon the 1976 copyrlght revisions
embodied in Section 201(c) were intended “to limit the ability of a publisher to republish contributions to collective works without
providing compensation to the freelance artists who should benefit from the demand for their work after the initial publication.”
That section is the backdrop against which freelance artists and publishers negotiate their contracts, the petition asserts.

Both the 11th and 2nd Circuits, Greenberg's petition says, “have held that a publisher can avoid paying the artist anything under
Tasini by the simple expediency of creating ‘context’ by including a feature that allows users to 'flip between the pages of
individual magazines.’

“So long as publishers use an image-based database with a flip function,” the petltlon continues, “they can place their entire

- archive of magazines or newspapers on the Web for free, benefiting from advertising revenues or increased traffic. Yet the artist
receives nary a penny. ... Publishers can sell access to individual articles, stories, or pictures, so long as the rest of the pages in
the issue are a click away. Once a Google search can find it, the author's copyright for that individual text, picture or video is
essent:ally worthless.”

Finally, in urging the high court to hear the case, Greenberg's petition concludes, “[Tjhe outcome of this dispute will determine
whether freelance artists will share in the benefits of modern technology. ... This Court should clarify that publishers cannot reap
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the benefits of appropriating the market for the freelancer's individual works without compensating the freelancer.”

On Thursday, Terry Adamson, executive vice president of the National Geographic Society, said he was not surprised Greenberg

asked the high court to take the case.

In an e-mail to the Daily Report, he said, “We are evaluating whether to respond and, if we do, what to add for the Court's

consideration whether to grant or deny certiorari. As the 11th and 2nd Circuits have both held, we believe that the Supreme

Court has clearly outlined the parameters of the statutory 201(c) privilege when it spoke in 2001 in Tasini v. The New York Times
et al. and that the CNG [Complete National Geographic] is well within those parameters.”

R.Robin McDonald

Staff Reporter

Daily Report

Atlanta, GA 30303

190 Pryor St. SW

(office) 404.419.2835

(fax) 404.525.1738
www.DailyReportOnline.com
An incisivemedia publication
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From: "Robin McDonald" <Robin.McDonald@incisivemedia.com> 2 Save Address Reminder
To: <lulukiku@bellsouth.net>
Subject: tomorrow's Daily Report story
Date: Thursday, October 16, 2008 7:00:10 PM [View Source]

Jerry’s terrific photograph ran only in the print edition of the Daily Report. It has circle ¢, Jerry Greenberg, all rights
reserved. Many thanks for allowing us the privilege. | just wanted to let folks know what this is all about.

Here’s the story below. I've also sent you a link to our website where you should be able to access the story , at
least for tamorrow.

Many thanks,
I'm continuing to follow the case.

Robin McDonald

Friday, October 17, 2008

Photographer takes copyright fight to U.S. high court

His lawyers says 11th, 2nd Circuits misinterpreted Supreme Court ruling in their decisions favoring National Geographic
By R. Robin McDonald, Staff Reporter

A Florida photographer is asking the U.S. Supreme Court to revisit a landmark copyright decision to determlne whether federal
appellate courts in Georgia and New York have interpreted it correctly.

The move by freelance underwater photographer Jerry Greenberg extends his 11- year fight with the National Geographic
Society over its use of his' photographs in a CD compilation of every edition of its flagship magazine.

Between 1962 and 1990, National Geographic published 64 of Greenberg's photos, including one of a shark in the Florida Keys
that became a magazine cover. National Geographic paid Greenberg for the publication rights, which were conveyed back to
Greenberg in the mid-1980s, said the photographer's longtime Miami attorney, Norman Davis of Squire, Sanders & Dempsey.

In 1997, when National Geographic developed "The Complete National Geographic,” a CD archive of its entire magazine library,
Greenberg attempted to negotiate a new publication contract based on the CD library. But National Geographic claimed the CD
set did not infringe Greenberg's copyright, Davis said.

Since 2005, two federal appellate circuits, the 2nd in New York and the 11th in Atlanta, have agreed with NationaI‘Geograpmc. in
separate cases brought by freelance writers in New York and Greenberg in Florida against the National Geographic over the CD
library, the appellate courts have held that publishing the magazine's archive on computer CDs does not infringe the copyrights of
its freelance contributors.

Greenberg's appeal asks the Supreme Court to ¢larify Justice Ruth Bader Ginsburg's majority decision in the 2001, case of New
York Times v. Tasini, 533 U.S. 483, which aiso sought to settle a dispute between freelance writers and pubiishers over the
digitized use of the writers' works.

Greenberg's petition asserts that federal appellate copyright rulings by the 11th and 2nd Circuits ¢iting Tasini have “warped” the
Ginshurg majority opinion.

“We believe the Supreme Court would be interested in what has been done by two of the [federal appellate] circuits in the Tasini
decision,” Davis said. “The Supreme Court, | think, will agree that the Tasini decision has been wrongfully applied. in a very
volatite copyright environment, that's not a good thing.”

Tasini, named for lead plaintiff and freglance writer Jonathan Tasini, determined that publishers violated freelance writers'
copyrights if they sold previously published freefance articles to online databases without securing new permission from the
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authors. The case provided guidance in interpreting and applying revisions made in 1976 to section 201(c) of the federal
copyright laws in the context of the technological revolution that has created new avenues of publication.

The decision was considered a win for freelance writers who could then negotiate new permissions and monetary contracts with
publishers for what the court majority held were new uses of previcusly published works.

Back-and-forth case :

Greenberg's case began in Florida, where a federal judge originally found for National Geographic. Greenberg appeated to the
11th Circuit, which in 2001 reversed the district court and remanded the case, finding that National Geographic had infringed the
photographer's copyright. The 11th circuit opinion was released shortly before Tasini was handed down.

The Florida district court subsequently found that National Geographic owed Greenberg $400,000 in damages. National
Geographic appealed, and last year a new 11th Circuit panel—citing the intervening Tasini decision—reversed the first panel's
ruling in favor of National Geographic. In June the 11th Circuit, sitting en banc, split 7-5 in favor of National Geographic. That
decision was compatible with a 2005 finding by the 2nd Circuit of New York regarding virtually identical copyright questions.

The two appeliate circuits' majorities adopted arguments by National Geographic and a coterie of amici publishers that Ginsburg's
majority opinion in Tasini—while restricting the publishers from selling freelancers work to online databases such as Lexis and
Westlaw without securing the authors' permission—allowed publishers to place entire publication libtaries on CDs and then sell
them without owing anything to the freelance authors and photographers whose works are reproduced in those collections.

The 11th Circuit's en banc majority decision, determined that because National Geographic's digital library reproduced complete
magazine issues “exactly as they are presented in the print version,” publishers retained the priviiege of reproducing them under
federal copyright laws without renegotiating contracts with their writers and photographers.

The majority also decided that new elements such as the operating software and search engines that were added to the CD-
ROM library—even if they carry copyrights—were not enough to make “The Complete National Geographic” a new collective
work subject to copyright privilege. -

“The addition of new material to a collective work wili not, by itself, take the revised collective work outside the privilege,” the
majority opinion stated.

Interpreting Ginsburg

The 11th Circuit ruling turned on the definitions of an acceptable revision and a new work as determined by Tasini. Publishers,
including National Geographic, have acknowledged that their arguments are not based on specific language in Tasini but rather
on dicta—explanatory commentary included in the opinion that does not directly address the facts of the case under review.

In Tasini, Ginsburg wrote for the 7-2 majority that electronic and CD-ROM databases compiled of individual articles culled from
periadicals could not be considered “revisions” or revised editions of previously published issues—such as revised editions of an
encyclopedia or multiple editions of a daily newspaper. Therefore, publishers may not sell the rights to reproduce those articies to
computer or online databases without contracting for the publication rights from the authors.

in deciding that the databases were not simply a revised edition, the Supreme Court focused on the articles’ appearance in online
databases without the graphics, formatting and layout that accompanied their original publication.

“Those databases simply cannot bear characterization as a 'revision’ of any one pericdical edition,” Ginsburg wrote. “We would
reach the same conclusion if the [New York] Times sent intact newspapers to the electronic publishers.”

The court majority also specifically rejected an analogy offered by publishers saying that the electronic databases were no
different than microfilm and microfiche reproductions. The court found that comparison “wanting.”

“Microforms typically contain continuous photographic reproductions of a periodical in the medium of miniaturized fitm,” Ginsburg
wrote. “Accordingly, articles appear on the microforms, writ very small, in precisely the position in which the articles appeared in
the newspaper.”

As a result, a user views an article in context, Ginsburg wrote. In electronic databases, “by contrast, the articles appear
disconnected from their original context. ... In short, unlike microforms, the databases do not perceptibly reproduce articles as
part of the collective work to which the author contributed or as part of any 'revision' thereof.”

Petitioning the court

Greenberg's petition to the justices states that his case “presents the question of whether a database aggregating many
colliective works constitutes a revision' of each of its constituent collective works.”

What constitutes a revision is key to the ongoing legal debate because, according to the petition, the 1976 copyright revisions
embodied in Section 201(c) were intended “to limit the ability of a publisher to repubiish contributions to collective works without
providing compensation to the freelance artists who should benefit from the demand for their work after the initial publication.”
That section is the backdrop against which freelance artists and publishers negotiate their contracts, the petition asserts.

Both the 11th and 2nd Circuits, Greenberg's petition says, "have held that a publisher can avoid paying the artist anything under
Tasini by the simple expediency of creating 'context' by including a feature that allows users to 'flip’ between the pages of
individual magazines.”

“So I_ong as publishers use an image-based database with a flip function,” the petition continues, “they can place their entire
arch!ve of magazines or newspapers on the Web for free, benefiting from advertising revenues or increased traffic. Yet the artist
recelves nary a penny. ... Publishers can sell access to individual articles, stories, or pictures, so long as the rest of the pages in
the issue are a click away. Once a Google search can find it, the author's copyright for that individual text, picture or video is
essentially worthless.”

Finally, in urging the high court to hear the case, Greenberg's petition concludes, “[T]he outcome of this dispute will determine
whether freelance artists will share in the benefits of modern technology. ... This Court should clarify that pubfishers cannot reap
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the benefits of appropriating the market for the freelancer's individual works without compensating the freelancer.”

On Thursday, Terry Adamson, executive vice president of the National Geographic Scciety, said he was not surprised Greenberg
asked the high court to take the case.

In an e-mail to the Daily Report, he said, “We are evaluating whether to respond, and, if we do, what to add for the Court's
consideration whether to grant or deny certiorari. As the 11th and 2nd Circuits have both held, we believe that the Supreme
Court has clearly outlined the parameters of the statutory 201{¢) privilege when it spoke in 2001 in Tasini v. The New York Times
et al. and that the CNG [Complete National Geographic] is well within those parameters.”

R.Robin McDonald

Staff Reporter

Daily Report

Atlanta, GA 30303

190 Pryor St. SW

(office) 404.419.2835

(fax) 404.525.1738
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authors. The case provided guidance in mterpretmg and applying revisions made in 1976 to section 201(c) of the federa!
copyright laws in the context of the technological revolution that has created new avenues of publication.

The decision was considered a win for freelance writers who could then negotiate new permissions and monetary contracts with
publishers for what the court majority held were new uses of previously published works.

Back-and-forth case
Greenberg's case began in Florida, where a federal judge originally found for National Geographic. Greenberg-appealed to the

11th Circuit, which in 2001 reversed the district court and remanded the case, finding that National Geographic had infringed the
photographer's copyright. The 11th circuit opinion was released shortly before Tasini was handed down.

The Florida district court subsequently found that National Geographic owed Greenberg $400,000 in damages. National
Geographic appealed, and last year a new 11th Circuit panel—citing the intervening Tasini decision—reversed the first panel's
ruling in favor of National Geographic. In June the 11th Circuit, sitting en banc, split 7-5 in favor of National Geographic. That
decision was compatible with a 2005 finding by the 2nd Circuit of New York regarding virtually identical copyright questions.

The two appellate circuits' majorities adopted arguments by National Geographic and a coterie of amici publishers that Ginsburg's
majority opinion in Tasini—while restricting the publishers from selling freelancers work to online databases such as Lexis and
Westlaw without securing the authors' permission—allowed publishers to place entire publication libraries on CDs and then sell
them without owing anything to the freelance authors and photographers whose works are reproduced in those collections.

The 11th Circuit's en banc majority decision, determined that because National Geographic's digital library reproduced complete
magazine issues "exactly as they are presented in the print version,” publishers retained the privilege of reproducmg them under
federal copyright laws without renegotiating contracts with their writers and photographers.

The majority also decided that new elements such as the operating software and search engines that were added to the CD-
ROM library—even if they carry copyrights—were not enough to make “The Complete National Geographic” a new collective
work subject to copyright privilege.

“The addition of new material to a collective work will not, by itself, take the rewsed collective work outside the privilege,” the
majority opinion stated.
Interpreting Ginsburg
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Interpreting Ginsburg
The 11th Circuit ruling turned on the definitions of an acceptable revision and a new work as determined by Tasini. Publishers,
including National Geographic, have acknowledged that their arguments are not based on specific language in Tasini but rather
on dicta—explanatory commentary included in the opinion that does not directly address the facts of the case under review.
In Tasini, Ginsburg wrote for the 7-2 majority that electronic and CD-ROM databases compiled of individual articles culled from
periodicals could not be considered “revisions” or revised editions of previously published issues—such as revised editions of an
encyclopedia or multiple editions of a daily newspaper. Therefore, publishers may not sell the rights to reproduce those articles to
computer or online databases without contracting for the publication rights from the authors.
In deciding that the databases were not simply a revised edition, the Supreme Court focused on the articles' appearance in online
databases without the graphics, formatting and layout that accompanied their original publication.
“Those databases simply cannot bear characterization as a 'revision' of any one periodical edition,” Ginsburg wrote. “We would
reach the same conclusion if the [New York] Times sent intact newspapers to the electronic publishers.”
The court majority also specifically rejected an analogy offered by publishers saying that the electronic databases were no
different than microfilm and microfiche reproductions. The court found that comparison “wanting.”
“Microforms typically contain continuous photographic reproductions of a periodical in the medium of miniaturized film,” Ginsburg
wrote. Accordlngly, articles appear on the microforms, writ very small, in precisely the posat:on in which the articles appeared in
the newspaper.”

- As aresult, a user views an article in context, Ginsburg wrote. In electronic databases “by contrast, the articles appear -
dlsconnected from.their original context. ... In short, unlike microforms, the databases do not perceptibly reproduce articies as

part of the collective work to which the author contributed or as part of any 'revision' thereof.”

Petitioning the court
Greenberg's petition to the JUStICGS states that his case presents the quest:on of whether a database aggregating many

collective works constitutes a 'revision' of each of its constituent collective works.”
What constitutes a revision is key to the ongoing legal debate because, according to the petition, the 1976 copyright revisions
embodied in Section 201(c) were intended “to {imit the ability of a publisher to republish contributions to collective works without
providing compensation to the freelance artists who should benefit from the demand for their work after the initial publication.”
That section is the backdrop against which freelance artists and publishers negotiate their contracts, the petition asserts.
Both the 11th and 2nd Circuits, Greenberg's petition says, “have held that a publisher can avoid paying the artist anything under
Tasini by the simple expediency of creating 'context' by including a feature that allows users to 'flip' between the pages of
individual magazines.”
“So long as publishers use an image-based database with a flip function,” the petition continues, “they can place their entire
archive of magazines or newspapers on the Web for free, benefiting from advertising revenues or increased traffic. Yet the artist
receives nary a penny. ... Publishers can sell access to individual articles, stories, or pictures, so long as the rest of the pages in
the issue are a click away Once a Google search can find it, the author's copynght for that mdawdual text, picture or video is
essentially worthless

“Finally, in urging the high court to hear the case, Greenbergspetltion concludes, '[Tlhe outcome of this dispute will determine

- whether freelance artists will share in the benefits of modern techiology. ... This Court should clarify that publishers cannot reap
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the benefits of appropriating the market for the freelancer's individual works without compensating the freelancer.”
On Thursday, Terry Adamson, executlve vice president of the National Geographic Society, said he was not surprlsed Greenberg

asked the high court to take the case.
In an e-mail to the Daily Report, he said, “We are evaluating whether to respond, and, if we do, what to add for the Court's

consideration whether to grant or deny certiorari. As the 11th and 2nd Circuits have both held, we believe that the Supreme -
Court has clearly outlined the parameters of the statutory 201(c) privilege when it spoke in 2001 in Tasini v. The New York Times
et al. and that the CNG [Complete National Geographic] |s well within those parameters.”

R.Robin McDonald -

Staff Reporter

Daily Report

Atlanta, GA 30303

190 Pryor St. SW
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I’'m continuing to follow the case. , . ' . _ 1

Robin McDonaId

Friday, October 17, 2008 . , . .
Photographer takes copyright fight to U.S. high court _ _
His lawyers says 11th, 2nd Circuits misinterpreted Supreme Court ruling in their decisions favoring National Geographic

By R. Robin McDonald, Staff Reporter

A Florida photographer is asking the U.S. Supreme Court to revisit a landmark copyright decision to determine whether federal
appeliate courts in Georgia and New York have interpreted it correctly.

The move by freelance underwater photographer Jerry Greenberg extends his 11- year fight with the National Geographic
Society over its use of his'photegraphs in a CD compilation of every edition of its flagship magazine. _
Between 1962 and 1990, National Geographic published 64 of Greenberg's photos, including one of a shark in the Florida Keys
that became a magazine cover. National Geographic paid Greenberg for the publication rights, which were conveyed back to
Greenberg in the mid-1980s, said the photographer's longtime Miami attorney, Norman Davis of Squire, Sanders & Dempsey.

In 1997, when'National Geographic developed “The Complete National Geographic,” a CD archive of its entire magazine library,
Greenberg attempted to negotiate a new publication contract based on the CD library. But National Geographic claimed the CD
set did not infringe Greenberg's copyright, Davis said. - _

Since 2005, two federal appellate circuits, the 2nd in New York and the 11th in Atlanta, have agreed with National Geographic. In
separate cases brought by freelance writers in New York and Greenberg in Florida against the National Geographic over the CD
library, the appellate courts have held that publishing the magazine's archive on computer CDs does not infringe the copyrights of
its freelance contributors. : ' o
Greenberg's appeal asks the Supreme Court to clarify Justice Ruth Bader Ginsburg's majority decision in the 2001 case of New
York Times v. Tasini, 533 U.S. 483, which also sought to settle a dispute between freelance writers and publishers over the
digitized use of the writers' works. ' =
Greenberg's petition asserts that federal appellate copyright rulings by the 11th and 2nd Circuits citing Tasini have “warped” the
Ginsburg majority opinion. _ _ : :

“We believe the Supreme Court would be interested in what has been done by two of the [federal appellate] circuits in the Tasini
decision,” Davis said. “The Supreme Court, | think, will agree that the Tasini decision has been wrongfully applied. In a very
volatile copyright environment, that's not a good thing.” - ' _

Tasini, named for lead plaintiff and freelance writer Jonathan Tasini, determined that publishers violated freelance writers’
copyrights if they sold previously published freelance articles to online databases without securing new permission from the
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From: "Jonathan Ringel” <Jonathan.Ringel@incisivemedia.com> # Save Address 2 Reminder

To:  <lulukiku@bellsouth, net>
Subject: RE: shark photo
Date: Thursday, October 16, 2008 4:44:4% PM  [View Source}

OK. We will only publish this in the paper version tomorrow,

Jonathan Ringel
Managing Editor
Saily Repart
150 Pryor Street
Atlanta, Ga 30303
404.419.2839

www . dailyreportonline.com

An incisivemeacia nublication

From: lulukiku@bellsouth.net [mailto:lulukiku@bellsouth.net]
Sent: Thursday, October 16, 2008 4:40 PM

To: Jonathan Ringel

Subject: Re: shark photo

Thank you for your inquiry. No, we do not want the photo used on anything but the one-
time newspaper article, with the copyright credit at the photo, ©Jerry Greenberg. All
rights reserved.

Idaz and Jerry Greenberg

-------------- Original message from "Jonathan Ringel"
<Jonathan Ringelidincisivemedia.com>: --------eeann

Ms. Greenberg,

Thank you very much for sending us one of the photos at issue in your husband’s
copyright case, We look forward 1o putting it in our paper.

One question: do you also give us rights to use it on our VWeb site?

i we do not hear from you by 5pm today, we will assume the answer is “no” and use the
picture only in our print edition.

Thanks very much,
Jonathan Ringel

Jonathan Ringel
Managing Editor
Diafiy Report
190 Pryor Street
Atlanta, Ga 30303
404.419.2839

www . dailyreportenling.com
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National Geographic finds a trail through the copyright jungle
By R. Robin McDonald, Staff Reparter .

IN A DECGISION called “curious” by an infellectual propérty expert, a federal appellate panel in Atlarita has reversed its
circuit's six-year-old opinion in a majfor copyright case, declaring the ruling's mandate on behalf of freelance photographers

o be “moot.” | o .

In doing so, the three-judge panel of the 11th U.S. Circuit Court of Appeals interpréte'd a landmark U.S. Supreme Court
dacision that expanded freslance writers’ copyrights in 2 way that limited the copyright claims of freelance photographers.

The panel's June 13 ruling in Greenbarg v. Nafional Geographic Society II, 97-03924-CV, reversed a separate panel's 2001 -
opinion, Greenberg v. National Geographic Sociefy |, 244F.3d1267. That decision had been authored by 11th U.S. Clreuit
Judge Stanley F. Birch Jr., a noted copyright expert whose formal 11th Circuit portrait depicts him holding a copy of
“Nimmer on Copyright,” the definitive work on copyright law. Judges Gerald B. Tjoflat and R, Lanier Anderson Hl joined
Birch in the 2001 ruling. ‘

In reversing Greenberg I, the second appellate panel sidestepped a prededem which binds panels to an earlier circuit
declsion addressing the same issue of law uniess it has been overturned either by the entire 11th Circuit or by the U.S.
Suprema Court. .

By declaring Greenberg ! moot, the new paheI—Judge Rosemary Barkett, Senlor Judge Phyllis A, Kravitch and David C.
Trager, a visiting U.S. district judge from the 2nd Circuit in New York—also resolved a long-standing conflict with the 2nd
Circuit created by the Birch opinion. Trager wrote the Greenberg il opinion for the new panel,

Both cases deal with The National Geographic Society's placement of its entire magazine library on CD-ROM and selling it
as “The Complete National Geographic.” '

In the 2001 case, Birch found that National Geographic infringed the copyright of Florida freelance photographer Jerry
Greenberg. Sixty-four of Greenberg's photos had appeared in issues of the National Geographic. One of those published
photos also was included in an animated photo montage designed exclusively for the CD-ROM.

But in nearly Identical cases in New York that were brought against National Geographic by other freelance writers and
photographers, 2nd Clreulf judges have taken the opposite tack. : ' o

In Greenberg H, Trager asserted that the new 11th Circuit panel on which he sat had authority to overtum Greenberg 1if an
intervening Supreme Court case overruled a prior panel declsion, or if “the rationale the Supremea Court uses in an
intervening case directly contradicts the analysis this court has used in a related area, and establishes that this Court's’
current rule is wrong."

The intervening ruling on w.hich Trager rested Greenberg Il was the Supreme Court's 2001 opinion in New York Times v.
Tasini, 533 1.S. 233. o _

In Tasinl,_thq high court found that the Times’ sales of its published riews articles to online databases such as Lexis and
gVet:gaw infringed the copyrights of lis freelance writers whose contracts had never contemplated the advent of digital
atabases. : : C

This week, Lawrence Nodine, a partner at intellectual property boutique Needle & Rosenberg, called the Greenberg Il ruling
"curious” for several reasons, '

"Leave out for a second, the sitting 2nd Circuit judge,” he said. “The rule is that you are bound by previous panel decisions
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of the circuit that should only be reversed en banc.,”

While an appeliate panel would have authority to reverse a previous panel if there were a Supreme Court decision “on
point,” Nodine suggested that Tasini was based on a different set of facts. .

And dicta—any explanatory commentary inciuded in the high court opinion that does not directly address the facts of the
case under review—"ought not entitle the panel [in Greenberg li} to disregard the previous decision,” Nodine said.

“Whether or not the [Greenberg 1] panel could reverse without an en banc [hearing] is a very interesting question.”

For a decade, the Greenberg and Tasini cases have pitted publishers against freelance photographers and writers—all of
them seeking to define copyright law in the digital age. At stake are royallies and fees that publishers could be forced to
share with freelancers whenaver they reproduce and sell those freelancers’ previously published works in merchandise
designed for computer access. : S : o )

As Birch noted in 2001 during oral argument in Greenberg I, “All this is about who gets the money, whether you
[publishers] can get the money or have to share it with some author.” '

Florida lawyer Norman Davis of the Miami firm Squire, Sanders & Dempsey, who represents Greenberg, insisted that
Tasini *has no relevance whatsoever to Greenberg /" and was not a proper basis for reconsidering and then mooting the
Birch opinion. : ' .

Davis added that his client has not decided whether ta ask the 11th Circuit to reconsider Greenberg Il en banec.

in an appsllate brief in Greenberg ll, Davis suggested that the 2nd Circuit’s rulings in other National Geographic cases “set
up a conflict” with Birch’s 2001 opinion “through the misapplication of Tasini" and argued that “any resolution of the conflict
betwsen the two circuits should be left to the Supreme Court.”

National Geographic Society executive vice president Terrence B. Adamson—a former Atlanta attorney who was a key
assistant to then-Attorney General Griffin B. Bell and remains President Carter's longtime personal lawyer—said he was
“pleased and quite delighted” by Greenberg Il .

“This is a very important case,” he said. "It wasn't that we were selling a lot of product, but it is our archive. There are now
almost 120 years of Natlonal Geographic. it's our whole history and archive of what this organization has been about.”

The CD set, Adamson asserted, is not a new use of formerly published issuss. “It's the same use. ... because the practice
had been for 40 to 50 years to do microfilm and microfiche, which everyone understood” and which required no additional
royalty payments to freelancers. “It's the same result if you put it on CD-ROM, or DVD."

The Taslni case was one of the most widely watched copyright cases to reach the Supreme Court in years. Freelance
authors of articles previously published in newspapers and magazines, led by Jonathan Tasini, brought claims of copyright
infringement against publishers and owners of electronic databases that had made the articles widely available via the
nternet, : ' '

A federal district court found for the defendant publishers but was re(versed by the 2nd Circuit, which ruled in favor of the
wrlters. In a 7-2 opinion Issued June 25, 2001, the high court affirmed the 2nd Circuit's appellate ruling.

Writing for the majority, Justics Ruth Bader Ginsburg determined that electronic and CD-ROM databases containing
individual articles from multiple editions of magazines, newspapers and other pericdicals could not be considered
“revisions” or revised editions of the previously published issues, '

“lTjh? Databases reproduce and distribute articles standing alone and not in context, not ‘as part of that parficular collective
work’ to which the author confributed, ‘as part of ... any revislon’ thereof or ‘as part of ... any later collective work in the
same series,” she wrote, citing federal copyright law.

Under the ferms of Section 201(c) of the 1976 revisions to the Copyright Act of 1908, Ginshurg wrote, “A publisher could
reprint a contribution from one issua In a later issus of its magazine, and could reprint an article from one edition of an

encyclopedia in a later revision of it, but could not revise the contribution itself or include 1 in 2 new anthology or an entirely
~ different collective work, ... . : :
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“If there is demand for a freelance article standing alone or in a new collection, the Copyright Act allows the freslancer to
benefit from that demand; after authorizing initial publication, the freslancer may also sel! the article o others," she noted.

“It would scarcely preserve the author’s copyright in a contribution as contemplated by Congress,” Ginsburg concluded, “if a
print publisher, without the author's permission, could reproduce or distribute discrete copies of the contribution in §splatlon
or within new coliective works. The publishers' view that inclusion of the articles in the databases lies within the ‘privilege of
reproducing and distributing the [articies] as part of ... [a] revision of that collective work,’ is unacceptable."

The majerity in Tasini also dismissed an analogy offerad by publishers that digital databases were akin to microfilm and
microfiche raprints, which have not prompted copyright infringement claims. _ ' :

Ginsburg noted that databases "do not perceptibly reproduce articles as part of the collective work o which the author
contributed or as part of any ‘revision’ thereof. ... We would reach the same concluslion. if the Times sent intact newspapers
to the electronic publishers.”

The Greenberg cases stem from The National Geographic Society’s creation of “The Compiete National Geographic™—a
30-disc CD-ROM set contalning complete reproductions of every issue of National Geographic published in the magazine's
history. Four of those Issues included photos by Greenberg, who had reclaimed his copyrights from the National
Geographic Soclety after publication.

“The Complefe Nafional Geogfaphic" was powered by copyrighted software programs and included—in addition fo the
magazine reproductions—an animated montage of photos set to music and a Kodak commercial. The National Geographic
registered a separata, and new, copyright for the CD-ROM set in 1998. -

in Greenberg 1, Birch—writing for the panel—stated that “common-sense copyright analysis compels the conclusion” that
the Natlonal Geographic, in collaboration with a sofiware company, has created "a new product ... In a new medium, fora
new market that far transcends any privilege of revision or other mere reproduction” envisioned by federal copyright law.

Birch specifically dismissed arguments offered by Naticnal Geographic lawyers that the CD-ROM sels were merely a
republication of a pre-existing work no different from converting the magazines fo microfim. ~ .

“[TIhe critical difference, from a copyright perspective, is that the computer, as opposed to the machines used for viewing
microfilm and microfiche, requires the interaction of a computer program In order to accomplish the useful reproduction
Involved with the new medium,” Birch wrote. “These computer programs are themselves the subject matter of copyright,
and may constitute orlginal works of authorship, and thus presant an additional dimension In the copyright analysis. * .

On remand, a district judge in Florida, using Greenberg | as a guide, awarded Greenberg $400.0{}D in 2004, three years
after Tasin/ .

After the Tasini ruling, National Geographic again appealed, resulting in last week's ruling. -

In Greenberg /I, Trager, joined by Kravitch and Barkett, sided with his home circuit, which since Tasini has rejected claims
against National Geographic by other freelance writers and photographers.

Like the 2nd Clrcult, Trager acknowledged that Tasini had not addressed the issue directly. But he suggested that the high
court had given “tacit approval” to microfilm and microfiche as non-infringing. '

‘_‘Under the Tasini framework, the relevant question is wh_ethér the original context of the collective work has been preserved
in the revision,” Trager wrote, “Clearly, the replica portion of the ['Complete National Geographic’] preserves the original
context of the magazines, because it comprises the exact images of each page of the original magazines.”

But in direct contrast to Greenberg !, the Trager opinlon asserted that software programs embeddead in the CD-ROM did
not alter “the original context of the magazine contents.” ' .

L. Doqa{d Prutzman, a partner at Tannenbaum Helparn Syracuse & Hirschiritt in New York who submitted an amicus brief
in Tasini for the American Society of Media Photographers, called Greenberg | “a reaction to the 2nd Circulit's decision—on
behalf of another photographer with respect to the same product—which declined to follow Greenberg [i].”

Prutzman said the 2nd Circuit, in Faulkner v. National Geographic Enterprises, 409F.3d26, determined that Tasinf would
allow publishers to reproduce previously published articles In digital format as long as they were presented as part of an
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entire Issue. On the other hand, “The National Geographic product added a number of bells and whistles,” he said, “There
was a basis for a holding that it was a new product, not just an alternative form of the magazine.

Post Tasin/ appellate court opinions suggest that, “As long as you reproduce the publication in the same form it was
published you haven't infringed,” Prutzman continued. “But if you disaggregate it into separate articles and make them
saeparately available, then you have Infringed.”

- Leon Friedman, a professor of copyright law at Hofstra Law School, whe filed an amicus brief on behalf of The Authors
Guild in Tasini , suggested that, contrary to the Greenberg Il opinion, “i don’t think Tasin/ dealt directly with this issue. ... |
think people are reading a little oo much into Tasini. _

To reach the conclusmn oplned in Greenberg |1, "You have to read a lot between the lines ... | don't think Tasini compels
the result in this case.” Because of that, Friedman said he suspects that the U.S. Supreme Court “would take that case” on
writ of certiorar. After issuing Tasini, the high court demed cert in Greenberg !, which the Birch pansl had published six
days before Tasini was argued.

But New York attorney Charles S. Sims—who filed an amicus brief in Tasinf for The Association of American Publishers in
support of The New York Times, said, “The 11th Circuit was wrong in 2001 and corrected itself in 2007, The analysis that
the Tasini court used was one of the reasons why it was so clear the 11th Circuit was wrong. it's certainly usefui that they
have corrected thelr error and brought themselves in line with the 2nd Circuit Court of Appeals

In this story, the Daily Report incorrectly reported the year that the National Geographic Soclety registered a copyright for a
CD-ROM. It was 1998,

Terms & Conditions | Privacy | About ALM | About Dally Report

. e w




Lrally INCLIULL

& Print this article
&Y Emall this article
Text Size

- gy a wa

Thursday, June 21, 2007

National Geographic finds a trail through the copyright jungle
By R. Robin McDonald, Staff Reperter

IN A DECISION called “curious” by an intellectual properly expent, a federal appeliate panel in Atlanta has reversed its
circult's six-year-old opinion in a major copyright case, declaring the ruling’s mandate on hehalf of freelance photographers

to be “moot."

In doing so, the three-judge panel of the 11th U.S. Circuit Court of Appeals interpreted a [andmark U.S. Supreme Court
decision that expanded freelance writers' copyrights in a way that limited the copyright claims of freelance photographers.

The panel’'s June 13 ruling in Greenberg v. Nafional Geographic Saclely H, 97-03924-CV, reversed a separafe panel's 2001
oplnion, Greenberg v. National Gecgraphic Soclely [, 244F 3d1267. That decision had been authored by 11th U.S. Circuit
Judge Staniey F. Birch Jr., a noted copyright expert whose formal 11th Clreuit porfrait depicts him holding a copy of
“Nimmer on Copyright,” the definitive work on copyright law, Judges Gerald B. Tjoflat and R. Lanier Anderson Il joined
Birch in the 2001 ruling.

In reversing Gréenberg 4, the second appellate panel sidestepped a precedent which binds panels o an earlier circuit
decision addressing the same issue of law unless [t has been overturned either by the entire 11th Circuit or by the U.S.

Supreme Court.

By declaring Greenberg / moot, the new panel—Judge Rosemary Barkett, Senlor Judge Phyllis A, Kravitch and David G.
Trager, a visiting U.S. district judge from the 2nd Circuit in New York—also resolved a long-standing conflict with the Znd
Circuit created by the Blrch opinion. Trager wrote the Greenberg Il opinion for the new panel.

Both cases deal with The National Geographic Soclety's placement of its entire magazine library on CD-ROM and selling it
as “The Complete National Geographic.”

in the 2001 case, Birch found that National Geographic infringed the copyright of Florida freelance photographer Jerry
Greenberg. Sixty-four of Greenberg’s photos had appeared in Issues of the National Geographic. One of those published
photos also was Included in an animated photo montage designed exclusively for the CD-ROM.

But in nearly identical cases in New York that were brought against Mational Geographic by other freelance writers and
photographers, 2nd Circuit judges have taken the opposite tack.

In Greenbery Il, Trager asserted that the new 11th Circuit panel on which he sat had authority to overturn Greenbery [if an
intervening Supreme Court case overruled a prior panel decision, or if “the rationale the Supreme Court uses In an
intervening case directly contradicts the analysis this court has used in a related area, and establishes that this Court's

current rule Is wrong."

The intervening ruling on which Trager rested Greenberg ll was the Supreme Court's 2001 opinion in New York Times v,
Tasini, 533 U.5. 233,

In Tasini, the high court found that the Times’sales of its published news articles to online databases such as Lexis and
Waestlaw infringed the copyrights of ifs freelance writers whose contracts had never contemplated the advent of digital
databases.

This week, Lawrence Nodine, a partner at intellectual property boutigue Needle & Rosenberg, called the Greenberg ! ruling
"curious” for several reasons.

“l.eave oul for a second, the sitting 2nd Clrcuit judge,” he said. “The rule is that you are bound by previous panel decisions
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of tha circuit that should only be reversed en banc.”

While an appellate pane! would have authority to reverse a previous panel if there were a Supreme Court decision “on
point,” Nodine suggested that Tasini was based on a different set of facts.

And dicta—any explanatory commentary included in the high court opinion that does not directly address the facts of the
case under review—"ought not entitle the panel [in Greenberg H] to disregard the previous decision,” Nodine said.

“Whether or not the [Greenberg 1] panel could reverse without an en banc [hearing] is a very Interesting question.”

For a decade, the Greenberg and Tasini cases have pitted publishers against freelance photographers and writers—all of
them seeking to defina copyright law in the digital age. At stake are royalties and fees that publishers could be forced io
share with freelancers whenever they reproduce and sel! those freelancers’ previously published works in merchandise

designed for computer access.

As Birch noted in 2001 during oral argument in Greenberg 1, “All this is about who gets the money, whether you
[publishars] can get the money or have to share it with some author.”

Florida iawyer Norman Davis of the Miami firm Squire, Sanders & Dempsey, who represents Greenberg, insistad that
Tasini *has no relevance whatsoever to Greenberg 1" and was not a proper basis for reconsidering and then moofing the
Birch opinion.

Davis added that his client has not decided whether to ask the 11ih Circuit to reconsider Greenberg Il en banc,

In an appellate brief in Greenberg Il, Davis suggested that the 2nd Circuit’s rulings in other National Gecgraphlc cases “set
up a confilict” with Birch's 2001 opinion “through the misapplication of Tasin/” and argued that “any resolution of the conflict
betwsen the two circuits should be left to the Supreme Court.”

National Geographic Society executlve vice president Terrence B. Adamson—a former Atlanta attorney who was a key
asslstant to then-Attorney General Griffin B, Bell and remains President Carter's longtime personai lawyer—said he was
“pleased and guite delighted” by Greenberg I .

“This is a very important case,” he said. "It wasn't that we were selling a lot of product, but it is our archive. There are now
almost 120 years of Natfonal Geographic. It's our whole history and archive of what this organization has been about.”

The CD set, Adamson asserted, is not a new use of formerly published issues, *It's the same use, .., because the practice
had besn for 40 to 50 years to do microfilm and microfiche, which everyone understood” and which required no additional
royalty payments to freelancers. “It's the same result if you put it on CD-RCM, or DVD.”

The Tasini case was one of the most widely watched copyright cases to reach the Supreme Court in years, Freelance
authors of articles previously published In newspapers and magazines, led by Jonathan Tasinl, brought claims of copyright
infringement against publishers and owners of electronic databases that had made the ariicles widely available via the
Internet.

A federal district court found for the defendant publishers but was reversed by the 2nd Circult, which ruled in favor of the
writers. In a 7-2 opinioh issued June 25, 2001, the high court affirmed the 2nd Circuit's appellate ruling.

Writing for the malority, Justice Ruth Bader Ginsburg determined that elsctronic and CD-ROM databases containing
individual articles from multiple editions of magezines, newspapers and other periodicals could net be considered
“revisions” or revised editions of the previously published Issuss. .

“[TIhe Databases reproduce and distribute articles standing alone and not In context, not ‘as part of that particular collactive
work’ to which the author contributed, ‘as part of ... any revislon’ thereof or ‘as part of ... any later collective work in the
same serles,” she wrote, cifing federal copyright law.

Under the terms of Section 201(c) of the 1976 revisions to the Copyright Act of 1809, Ginsburg wrote, “A publisher could
reprint a confribufion from one issue In a later Issue of its magazine, and could reprint an article from one edition of an
encyclopedia in a later revision of it, but could not revise the contribution ligelf or include it in a new anthology or an entirely
different collective work. ...
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“If there is demand for a freelance article standing alone or in a new collection, the Copyright Act allows the freslancer to
benefit from that demand; after authorizing Initial publication, the freelancer may also sell the artlcle to others,” she noted.

“It would scarcely preserve the author’s copyright in a confribution as contemplated by Congress,” Ginsburg concluded, “if a
print publisher, without the author's permission, could reproduce or distribute discrete coples of the contribution In isolation
or within new collective works. The publishers' view that inclusion of the articles in the databases lies within the *privilege of
reproducing and distributing the [articles] as part of ... [a] revision of that collective work,' is unacceptable.”

The malority In Tasini also dismissed an analogy offered by publishers that digital databases were akin o microfilm and
microfiche reprints, which have not prompted copyright infringement claims,

Ginsburg noted that databases "do not perceptibly reproduce articles as part of the collective work to which the author
contributed or as part of any 'revision’ thereof. ... We would reach the same conclusion if the Times sent intact newspapers
to the slectronic publishers.”

The Greenberg cases stemn from The National Geographic Society’s creation of “The Complete National Geographic™—a
30-disc CD-ROM set containing complete reproductions of every issue of National Geographlc published in the magazine’s
histary, Four of those Issues included photos by Greenberg, who had reclaimed his copyrights from the National
Geographic Saciety after publication.

"The Complete National Geographic” was powered by copyrighted software programs and included—In addition fo the
magazine reproductions—an animated montage of photos set to music and a Kodak commercial. The Natlonal Geographic
reglstered a separate, and new, copyright for the CD-ROM set in 1998.

In Greenberg |, Birch—writing for the panel—stated that "common-sense copyright analysis compels the conclusion” that
the National Geographic, in coliaboration with a software company, has created "a new product ... in a new medium, for a
new market that far transcends any privilege of revision or other mere reproduction™ envisioned by federal copyright law,

Birch specifically dismissed arguments offered by National Geographic lawyers that the CD-ROM sets were merely a
republication of a pre-existing work no different from converting the magazines to microfiim.

“[TIhe critical difference, from a copyright perspective, is that the computer, as opposed to the machines used for viewing
microfilm and microfiche, requires the intaraction of a computer program in order to accomplish the useful reproduction
Involved with the new medium,” Birch wrote. “These computer programs are themselves the subject matter of copyright,
and may constltute original warks of authorship, and thus present an additional dimension in the copyright analysis. ©

On remand, a district judge in Florida, using Greenberg | as a guide, awarded Gresnberg $400,000 in 2004, three vears
after Tasind .

After the Tasini ruling, National Geographie again appealed, resulting in last week’s ruling.

In Greenberg il , Trager, joined by Kravitch and Barkett, slded with his home clrcult, which since Tas/nf has rejected claims
against National Geographic by other freelance writers and photographers,

~ Like the 2nd Clrcuit, Trager acknowledged that Tasin/ had not addressed the issue directly. But he suggested that the high
court had given “tacit approval® to microfilm and microfiche as non-infringing.

“Under the Tas/n/ framework, the relevant question is whether the original context of the collective work has been preserved
in the revision,” Trager wrote. “Clearly, the replica portion of the ["Complete National Geographic”) preserves the criginal
context of the magazines, because i comprises the exact images of each page of the original magazines.”

But in direct contrast to Gresnberg I, the Trager opinion asserted that software programs embedded in the CD-ROM did
not aiter “the original context of the magazine contents.”

L. Donald Prutzman, a partner at Tannenbaum Helpern Syracuse & Hirschiritt in New York who submltted an amicus brief
in Tasini for the American Society of Media Photographers, called Greenberg || “a reaction to the 2nd Circuit's decision—on
behalf of another photographer with respect to the same product—which declined to follow Greenbery [1).”

Prutzman said the 2nd Circuit, in Faulkner v. National Geographic Enterprises, 409F.3d26, determined that Tasini would
allow publishers o reproduce previously published articles In digital format as long as they were presented as part of an

-——- - - -
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entire issue. On the other hand, “The National Geographic product added a number of bells and whistles,” he sald. “There
was a basis for a holding that it was a new product, not just an alternative form of the magazine.

Post Tasini appsllate court opiniohs suggest that, “As Iong as you reproduce the publication in the same form it was
published you haven't infringed,” Prutzman continued. "But if you disaggregate it Into separate articles and make them
separately available, then you have infringed.”

- Leon Friedman, a professor of copyright law at Hofstra Law School, who filed an amicus brief on behalf of The Authors
Guild in Tasini , suggested that, conirary to the Greenberg Il opinion, *I don’t think Tasini dealt directly with this Issue. ... |
think people are reading a little foo much info Tasini .

To reach the conclusion opined in Greenberg Il, "You have to read a lot between the lines ... | don't think Tas/ni compels
the result in this case.” Because of that, Friedman said he suspects that the U.S. Supreme Court “would take that case” on
writ of certiorari. After issuing Tasin/ , the high court denied certin Greenberg 1, which the Birch panel had published six
days before Tasin/ was argued.

But New York attorney Charles S. Sims—who filed an amicus brief in Tasin/ for The Association of American Publishers in
support of The New York Times, said, "The 11th Clrcuif was wrong in 2001 and corrected itself in 2007. The analysis that

the Tasini court used was one of the reasons why it was so clear the 11th Circuit was wrong, It's certainly useful that they

have corrected their error and brought themsslves in line with the 2nd Circuit Court of Appeals.”

In this story, the Daily Report incorrectly reported the year that the National Geographic Society registered a copyright for a
CD-ROM. It was 1998.
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1976 copyright law meets 21st century '
National Geographic and freelance contributors argue aver how lo apply three-decade old law fo digltal
nghts '
By R. Robin McDonald, Slalf Reporler

------
------

Kenneth W. Starmr, farmer independent counsel during the Whitewater
investigation, had been addressing tha 11th U.S, Circult Court of Appeals en
banc for Jass than a minute Tuesday moming when Judge Stanley F, Birch Jr.
Interrupted. '

4d—
.

“Mr, Starr, we'ra familiar with the facts, Let's get lo the heart of things,” he chided.

Starr [s representing the Nalional Geographic Society in 2 nearly decade-long
batile to market the National Geographic magazine archive as & CD-ROM library
without having to pay royalties to the magazine's freelancs contributors, The ¢ase
is Greenberg v. National Geographic Sociaty, No, 05-16954-U,

Whils the facls of the case may be known, courts hava Jong wrestled with how to
apply a 1976 copyright law to a madium that Congress couldn't have Imagined at
the time, Much of the argument in the case centers over cormparing digital '
content on DVDs and cornputer screens to a mediurn that barely exlsls In today's
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world—microfilm. Central to the casa Is whether moving printed arficles and
pholos onte an electronic format is just the modern equivalent of saving It on
micrefilm and Gonstitules an acceptable revision, or whether it becomes a new
wark. :

In 2001, Birch authored an 11th Circuit opinion favering photographer Jerry
Greenberg that found the National Geographic's digilal library was a new product
and therefora infringed Greenberg's phote capyrights, One of those photos,
originally prinled as a magazine cover, was also Included In an animaled photo
montage designed exclusively for the CD library. Fellow judges Gerald B. Tjollat
and R. Lanler Anderson I} concurred in that opinion. o

But last June, ancther 11th Clrcult panel-~revisiting a sacond appeal of
Greenberg~—reversed Birch, Judge David G. Trager, visiting from New York's 2nd
Clrcuit, wrote thal opinlan in concurrence with 13th Circuit Judge Rosemary
Barkelt and Senier Judge Phyllls A, Kravitch, saying that the U.S. Supreme
Court's 2001 ruling in New York Times v, Tasinl, 533 U.S. 233, contradicted
Birch's 2001 analysls and diclated a rullng that favered National Geographic.

]
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Emait REP"'“S_ In reversing Birch, Trager also resalvad a long-slanging conflict between the 11th
Circuit and the 2nd Circuit over he righls of National Geographic's contributors.
The conflicling opinions stemmed from cases brought by wilters claiming copyright Infringement who had challenped
Naticnal Geographic In the 2nd Circuil, and pholographers in the 114th Circuit.

Al slake are royalties and fees that publishers could be forced to share with freelance contributors whenover they
reproduce and sell previously published works in merchandise deslgned for compuler access.

On Tuesday. Birch—{ha 11th Circuil's resident copyright expert—repeatedly challenged Slarr as National .
Gaographic's exacutive vice president, Terrence B. Adamson, watched from the packed gailery wilh former U.S,
Altorney General Griffin B, Bell, Adamson ¢lerked for Beli when the latter was a foderal appellate judge.

Starr argued that the CD-ROM digital library constitutes a permissible revision of the Naliona) Geographic magazine
that would not require ths publisher to pay new royalties to Individual magazine contributors,

When the U.S, Congress revised faderal copyright law In 1878, it required publishers to secure pormission to use
copyrighted contributions In new works, but not in revislona. Permissible revislons included the muiliple edilions of a
daily newspaper, or updated editions of & parlicular collective work such as a dictionary or an encyclopadia.

On Tuesday. Starr argued that tha U.S. Supreme Coust's Tasini oplnion expanded the definition of a revision lo

: denola “a naw version.” The CD-ROM archive, he argued, was a new digltal verslen that faithfully reproduced the

publlshed magazines and was “the modern varsion of microform,”

As a digital replica, he said it did not infringa the copyrights of the contrlbutors whose pholographs had been

. previously published.

But Birch noted polntediy that tha National Geographic had securad a new copyiight for the CD-ROM library, called

"The Complele Nalional Geographic™—an Indication that the National Geographic Soclely consldered itto be a new
work, nol a reprint,

Slarr responded, *I's a new copysightable element, which is what makes this a ravision,”

The argument that the CD-ROM library is no different than micrafilm has been one of the National Geopgraphic's koy
arguments in the case because of language contalned [n the Supreme Courl's Tasini dacision.

In that case, Justice Ruth Bader Ginsburg wrote for a 7-2 majority that elecironic databases conlrary to publishers' |

I assertions, were not simply revised edltians of prevIously published works and, as such, Infrin ped writer copyrights.
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And {aderal copyright law allows the freelancer to benefit from new demands for arficles either “standing alone® (in
eleclronlc databases) or as part of a new collection.

In Tasini, the court rejecied that notion that digital databases werte akin to micrefilm and micrafiche, writing that “The
- | publishers' analogy between the databasas and micrefilm and microfichs |s wanting.®

But publishers lalched on to Ginsburg's subseguent statemant, "In the databases, unlike microfilm, arlicles appear
disconniected fram their original context. Unilke the conversion of newsprint to microflim, the transfer of arlicies to the
databases does not represant a mere conversion of Intact perlodicals {or revisions of perlodicals) from one medium

' to anather. The databases offer users individual arlidles, net intact periodicals.”

[t was that dicta on which Birch's original opinion in Gra'anbarg was ovoerlurned and on which the National
Geographis has rested its current casas,

On {hat basis, Slarr asserled Tuesday that if previously published works are faithfully reproduced—much as they
appaar on microform—then Tasini does not find a copyright has been infringed.

*If Tasini does nol approve of microform," Starr said, "l am misreading Tasinl."

Tasinl was one of 1he most widely watched copyright cases lo reach the Supreme Courl jn years. Freelance aulhors
; of arlicles praviously published in newspapers and magazines, led by weiter Jonathan Tasini, brought claims of
copyripht infringement against publishers and owners of electronic databases who had made the adicles widely
available via the Intemet, wilhout paying additionial royalties. : :

Said Barkett: * think Tasini does say that.”

| Chief Judge J. L. Edmondson also weighied in, saying bie was troubled that the digital library also contained computer
code and soltwara that made it different than old copies of National Geographic sitting in his father's closet.

*Here's the prablam ! have,” Edmandson said. “This thing can doa kot of stuff that thousands of issues In my father's
closet can't do, This thing is different, ... At some point, | have 1o ask, 'Doesn't something stop being a revislon and
become a new compiiation?” '

Edmandson alse noted that the photo i‘nnnlage Included in the digital set “seems to be a different thing” than fafihiully
reprinfing the magazine, ' _ L ‘

Judge Stanioy Marcus wanted to know how the CD-ROM library differed from microform. But Stam insisted thatany
differenca in the two products "doss not matter as long as there is contoxtual continuity."

]
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Using Gmsburg s dicta as his basis, Sla Insisted What as long as what is presentad to tha user mlrrom the prevlousiy
published image, "regardless of tha robustness of the [digilal] search engine,” it can ba consmered & revision
acceptable under fedsral copyright law rather than a new work.

~

Grsenberg was represented by Miami attornay Noman Davis, of Squire, Sanders & Dempsey. who argued that
federal copyright law permils the reproduction of articles without infringement only In limited cases.

Like Marcus, Judga Susan H. Black pushed to know how microform and the CD RCM llbrary‘dlﬁered When Davis
supgested the CD-ROM library was more marketable and mare Jucrative, Black repfied, “The: money answer doosn't
help atot.” _

When Davis Insisted that "Ihe money argumant” was a relevant part of the debate, Birch suggested that the copyright
publishing privileges must be bajanced “relalive to economic advantages, Its’ kind of iike the writer's strike,” he sald
referencing the recent setliemant between Hollywood wiiters and producers over additional royalt!es derived from
digital libraries and Internet Web casts,

Birch also distinguished Greenberg from Tasinl, calling Tasini a "cﬁsassemblad case" where "l.hey had laken apari tha
originat work" and placed individual articles online. "We don't have that case,” Birch sald, “We have a different case.”
Greenberg, he said, "is an assembly case" where pieces have been addsd lo a previously publlshed viork rather than
having that work dtssectad for individual aiticles as was the case In Taslnl.

Judge Charjes R. Wilson appeared unconvmcad by Davis' argument, “It's simply a dlgllal verslon of microfilm," ha
said. “Atleast, it sounds like that to me.”

And Anderson wanled to know wheiher a new col[eék'lon of bound magazines as well as _micri;ﬁlm “would somohiow
vialata your clieni’s [copy]rights?... Is It your position that a bound volume is & hew collective work?"

And he pressed Davis about Starr’s argument: “Your oppanent Is supgesting strongly that thc ‘Supreme Court in
Tasinl held that microflim of the entire National Geographlc magazina |s protecled.” ' :

“f don't think Jthe Sﬁprame Court] held that,” Davis replied, "l think théy suggasted i."

During Stan's rebuttal, Birch suggested thal a revision, under the federal copyright statute, had to be a revislon of an
individual issue, nol an enfire lbrary of work.

Starr replied, “You have fallen into errar,” ciling Tasin] as “saylng microfomn Is a revision.”

When Anderson noled polntedly, “That [s dicta,” Starr replled, *it{s guidance that tells us the meaning of revision,”

- Staff Reporter R, Robin McDonafd can be reached af rmedonald@alm.com
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-1 1976 copyright law meets 21st century

National Geographic and freelance contributors argue over hiow to apply three-decade old law fo digital

nghts

By R. Robin McDonald, Slall Reporler
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Kenneth-W, Starmr, former indepandent counsel] during the Whitewaler
Investigation, had been addressing the 11th U.S. Circult Court of Appeals en-
banc for jess than a minute Tuesday moming when Judge Slapley F. Birch Jr.
interruptoed.

"Mr. Sfarr, we're familiar with the facts, Let's get lo the heart of things,” he chided.

Stamr is representing the Natlional Geographic Society in a nearly decade-long
batile to market the National Geographic magazine archive as a CD-ROM library
without having ta pay royallies {o the magazine's freelance contribulors, The case
Is Greenberg v, Nalional Geographic Sodiety, No, 05-16964-1),

Whilo the facts of the case may be known, courts havs jong wrastled with how to
apply a 1976 copysigh! law to a madium that Congress couldn't have imagined at
the time. Much of the argument in the case centers over cornparing digital
content on DVDs and computer scresns to @ medium ihat barely exlsls in today's
world-—microfilm. Central ta the case is whethar moving prinled articles and
photos.onto an electronic formal is just the modern equivalent of saving It on
mlcr’?ﬁlm and conslitutes an acceptable revision, or whether it becomes a new
work.

In 2001, Birch authored an 14th Circuit opinion favaring photographer Jerry
Graenbarg that found the National Geographic's digilal library was a-new product
and thesefore infringed Greenberg's photo copyrights. One of those photos,
originally prinled as a magazine cover, was also included In an animated photo
montage dasigned exclusively for the CD library. Fellow judges Gerald B, Tjoflat
and R, Lanfer Andersen itl concutred in that opinion. '

But last June, ancther 11th Clrcult panel-~revisiting a second appeal of
Greenberg—reversed Birch, Judge David G. Trager, visiting from New York's 2nd
Clrcuit, wrote that oplnlon in congurrence with 111h Circuit Judge Rosemary
Barkelt and Senior Judge Phyllls A. Kravilch, saying that the U.S. Supreme
Court's 2001 ruling in New York Times v. Tasinl, 533 U.S. 233, contradicted
Birch's 2001 analysls and dictated a ruling that favored National Geagraphic.
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Emall = Reprints In reversing Birch, Tragor also resolvad a long-standing conflict between the {1th
Circuit and the 2nd Circuit over the rights of National Geographic’s conlibutors.
The conflicting opinions stemmed from cases brought by writers claiming copyright Infrlngement who had challenged
National Geographic In the 2nd Circuit; and pholographors in the 11th Circult.

At slake are royallies and fees thal publishers could bo forced to share with freslance conlributors whenever they
reproduce and soll previously published works In merchandise deslgned for computer access. .

On Tuesday, Birch—ihe 11th Circuil's resident copyright expert—repealedly challenged Starr as National
Geographic’s executive vice president, Terrence B. Adamson, watched from the packed gallery with former U.S,
Attorney General Griffin B, Bell, Adamson cierked for Bell when the latler was & federal appeliate judge.

Starr argued that the CD-ROM digital brary constitutes a permlssible revision of the Natigna) Geographlc magazine
that would not requlre the publisher to pay new royalties to Indlvidual magazine confributors, o

When tho U.S, Congress revised faderal copyright law In 1978, it required publishers to socure permission to uee
copyrighted conlributions In new works, but not in revisions. Permisslble revislons included the rmulliple cditions of a
daily newspaper, or updated editions of a parlicular coliective work such as a diclonary or an encyclopadia.

On Tuesday, Starr argued that the U.S. Supreme Cauri's Tasini opinion expanded the definition of a revision 1o

> denola “a new version.” Tha CD-ROM archive, he argued, was a new digitat version thal faithfully reproduced the

published magazines and was "the modern version of microform,”

As a digltal replica, he said it did not infinge the copyrights of the contributors whose photographs had been
. previously publishad. : '

- But Blrch noted pointedly that the National Geographic had secured a new copytight for the CD-ROM Iibrary, called

"The Complete Nallonat Geographic™an Indication that the Nationa Geographic Sodlely consldered Itto be a new
wark, not a reprint, _

- Starr responded, “il's 2 new copyrightable element, which is what makes this a revision,”

The argument that the CD-ROM library Is no different than micrafilm has been one of the Natlonal Geopraphic's koy

arguments in the case becauso of language contained [n the Supreme Courl's Tasinl dacision.

(n thai case, Justice Ruth Bader Ginsburg wrote for a 7-2 majority that eloclronlc databases, conlrary to publishers

.+ assertlons, were not simply revised editions of previously published works and, as such, Infrinped writer copyrights,
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And {aderal copynght law allows the freelancer to benofit from new demands for articles elther "standing alone” {in
elecironlc dalabases) or as part of a new collaction.

in Tasini, the court rejecled that notion that digital databases were akin to micrafiim and microfiche, writing that “The
publishers' analogy betweoen the datat;ases and micrefilm and microfichs s wanling.”

But publishers latched on to Ginsburg's subsequent slatement, *In the databases, unllke microfilm, arlicles appear
discannected fram their orlginal context, Unllke the convearsion of newsprint to microflim, the tanster of asilcles to the
databases does not represent a mere converslon of Intact pericdicals (or revislons of perlodicals) from one medium

_ to another, The databasaes offer users individual arlicles, not intact parodicals,”

(t was that dicta on which Birch's origlnal opinion in Grasnberg was overturned and on which the Nalional
Geographic has rested ils current casa. :

On that basls, Starr asserled Tuesday that if previously publishod works are faithfully raproduced—much as they
appear on microform—then Tasini does not find a copyright has boon infringed.

“If Tasln! does nol apprave of microform,” Starr said, *[ am misreading Tasinl.*

Tasin was ane of the most widely watched copyright cases io reach the Supreme Court in years. Freelance authors
of arlicles previously publishad in newspapers and magazines, led by writer Jonathan Tasini, brought claims of
copyright infringement against publishers and owners of ejecironic databases who had mads tho aricles widely
available via the Intomel, withaut paying additional royalfies. '

Said Barkett: * think Tasini does say that.”

| Chicf Judge J. L. Edmondson also weighed in, saying he was troubled that the digita! library also contained computer

code and software {hat made it different than old copies of National Geographic silting in his father’s closet.

“Here's the problem I have,” Edmondson said, “This thing can do a lat of stuff that thousands of issuas In my falher's
closet can't do, This thing is dilferent, ... At some palnt, [ have ta ask, ‘Doesa’t something stop belng a revislon and
become a new compilation?” -

Edmaondson also noled that the photo ‘monlage Included in the digital set “seems to be a different thing” than falihiully
reprinling the magazine,

Judge Stanloy Marcus wanted to know how the CD-ROM library differed from miczoform. But Starr insistad that any
dilference in the two products "doas not matter as leng as there is contoxtual cantinuity.”
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! Using Ginsburg's dicla as his basis, Stair insisted What as long as what is presenied to the user mirrors ihe previously
published image, "regardiess of the robustness of tho {digital] search engina,” it can bs considered a revision
acceplable under fedarat copyright faw rather than a new work.

Graenberg was represented by Miami attomey Norman Davis, of Squire, Sanders & Dempsey, who argued that
federal copysight law permils the reproduciion of articles without infringement only In imited cases. :

—

Like Marcus, Judge Susan H. Black pushed to know how micrafarm and the C3-ROM library difered. When Davis
suggested the CD-ROM library was more marketable and more |ucrative, Black replled, “The money answer dogsn't
help atot”

When Davis Insisted that "lhe money argument” was a relevant part of the debate, Birch suggested that the copyright
publishing privileges musi be balanced “refative to economic advantages, Its’ kind of fike the writer's strike,” ho sald
referencing the recent setiement between Hollywood wiiters and producers over additional royalties derived from
dighal librarles and Inlernet Web casts, _

Birch also distingulshed Greenberg from Tasinl, calling Tasini a *disassembled case” where “lhey had laken apar tha
original work” and placed individual articles online. “We don't have that case,” Birch sald. "We have a dilferent case.”
Groenberg, he said, *is an assembly case® whera pioces have been addsd fo a previously published work rather than
having that wosk dissected for individual adicies as was the case In Taslnl. .

Judga Charles R. Wilson appeared ungonvincad by Davis' argument. *It's simply a dlgital verslon of microfim,” he
said, "At least, it sounds like that to mae.*

And Anderson wanted to know whelher a new collection of bound magazines as well 2s microfilm "would somohow
violate your cilent's [copy]rights?... Is it your posllion that a bound volume Is a new collective work?”

And he pressed Davis about Slarr’s argument: *Your opponent Is supgesting slrongly that the Supreme Court in
Tasinl held that microfiim of the entire National Geograghlc magazina Is protected,” _

"I don't think {the Sﬁprame Court] held that,” Davis replied. i think me} suggasted it,"

During Slar's robuttal, Bisch suggested that a revision, undor the federal copyright statute, had 1o be a revislon of an
: individual [ssue, nol an entire library of wark,

¢ Starr replied, *You have fallen into error,” citing Tasini as *saying micraform Is a revislon.”

When Anderson noled pointedly, “That s dicla,” Starr replled, *It is guldance ihat tells us (he meaning of revision,”

Stalf Reporler R, Robin McDonald can be reached af mcdonald@alm.com
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1976 copyright law meets 21st century _
Nalional Geographic and freelance contributors argue over hiow fo apply three-decade ofd law fo digital

Investigation, had been addressing the 11th U.S. Circuilt Court of Appeals en
banc for less than a minute Tuesday moming when Judge Slanley F, Birch Jr.

interrupted.

"Mr, Star, we're familiar with the facls. Let's get {o the heart of things,” he chided.

- Star is representing the National Geographic Society in a nearly decade-long

balile to rmarket the National Geographic magazine archive as 8 CD-ROM library
without having to pay royalties to the magazine's fraelance contributors, The cass
is Greenberg v. Nafional Geographic Sociaty, No, 05-16964-U,

While the facls of the case may be known, courts hava Jong wrestled with how to
apply a 1976 copyright law to a medium that Congress couldn't have imagined at
the time. Much af the argument in the case centers over comparing digial
content on DVDs and computer screens to a medium thal barely exlsls In today's
world—microfilm. Central iq the case is whether moving printed arlicles and
pholos onto an electronlc format is Just the modern equivalent of saving It on
micraoﬁlm and gonstitules an acceptable revision, or whethar it becomes a new
work. : '

In 2001, Birch authored an 11th Circuit opinion favoring photographer Jerry _
Greenberg that found the National Geographic's digltal library was a new product
and therefore infringed Greenberg's photo copyrights. One of those photos,
originally printed as a magazine cover, was also included in an animated photo
montage dasigned exclusively for the CD [ibrary. Fellow judges Gerald B. Tjollat
and R. Lanler Anderson |1l concurred in that opinion. - _

But last June, another 11ith Clrcuit panel--revisiting a second appeal of
Greenberg~reversed Birch, Judge David G, Trager, visifing from New York's 2nd
Circuit, wrale that opinlon In concurrence with 11th Circuit Judge Rosemary
Barkeit and Senlor Judpe Phyllis A. Kravilch, saying that the 1.5, Supreme
Court’s 2001 ruling in New York Times v, Tasinl, 5§33 U.S. 233, contradicted
Birch's 2001 analysls and dictated a ruling that favered Natlonal Geagraphic,
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Emall % Repnnts In reversing Birch; Trager also resolvad a lang-standing conflict betwaen the 11th

Circult and the 2nd Circuit over the rights of National Geographic's contributors.
The conflicting opinions stemmed from cases brought by writers claiming copyripht Infrlngement who had challenged
National Geographic In the 2nd Clrcuit; and pholographers In the 14th Circuit.

At stake are royalfies and fees that publishers could be forced to share with freelanca contnbutors whanever thsy
reproduce and sell previously publishad works in merchandise designed jor computer access.

On Tuesday, Birch—the 11{h Circuil's resident mpyright expert—repaatedly challenged Starr as National
Geographic's exacutive vice president, Terence B. Adamscn, watched from the packed gallery with former U.S,
Attorney General Griffin B. Bell. Adamson clerked for Bell when the latter was a federal appallate judge.

Starr argued that the CD-ROM digltal ibrary consfitutes a permissible revision of the National Geogréph]c magazine
that would not raquire the publisher to pay new royalties to Individual magazine contributors,

When the U.S. Congress revised faderal copyright law In 1976, it requirad publlshers to secure permission 10 uEe
copyrighted contributions In new works, but not In revisions. Permissible revislons included the multiple editions of a
daily newspaper, or updated editions of a parlicular colleclive work such as a diclionary or an encyclopstia.

On Tuesday, Starr argued that the U.S. Suprems Coust's Tasini opinion expahded the definifion of a revision to

' denota “a naw version.” The CD-ROM archive, he argued, wae a new digltal verslon that faithfully reproducad the

published magazines and was "the modern version of microform.”

As a digital replica, he said it did not infringa the copynghis of the contrlbutors whose photographs had baen
. previously published.

But Birch noted polntedly that iha National Geographic had securad a new copyright for the CD-ROM library, called

, “The Complete National Geographlc“—-an Indication that the Nationaf Geographic Society considerad Itto be a new

waork, not a reprint,
Starr rasponded “It's a new copyrightable element, which is what makes this a revision.”

The argument that the CD-ROM library is no dlffarent than microfitm has been one of the National Geograpmcs key
arguments in the ¢ase because of language conlalned [n the Supreme Courl's Tasin! dacision.

{n thal case, Justice Ruth Bader Ginsburg wrote fora 7-2 ‘malority that elecironic databases, contrary to publishers®
asserlions, wers not simply revised editions of praviously puhllshed works and, as such, Infrinped wriler copyrights,
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{ And federal copyright law allows the freelancer to benefit from new demands for articles elther “sta ndlng alone” (in
elecironlc dalabasas) oras part of a new coliaction.

In Tasini, the court rejected that notien that digilat databases were akin to microfilm and microfiche, wnting that *The
- | publishers' analopy between the databases and microfiim and micrafiche Is wanting."

But publishers latched on to Ginsburg's subsequent statemant, *In the databases, unlike microfilm, adicles appear
discannacted from their original context, Unilke the conversion of newsprint ta micreflim, the transfer of arlicles 1o the
dalabases does not represent a mere conversion of intact periodicals {or revislons of perlodicals) from cne medium

| to another. The databases offer users individual arilc:les. not intact pericdicals,”

It was that dicta an which Birch's original opinion in Greenberg was overlurned and on which the Nafional
Geographic has rested ilts currant case,

On that basis, Starr assartad Tuesday that if previously published works are faithfully reproduced—much as they
appear on microform—then Tasini does not find a copyright has boen infringed.

“If Tasin} does not approve of microform," Starr said, *| am misreading Tasinl.*

Tasin! was one of the most widely walched copyright casas to reach the Supreme Court in years. Freelance authors
of arlicles praviously published in newspapors and magazines, led by writer Jonathan Tasini, brought claims of
copyright infringemant against publishers and owners of electronic databases who bad made the ardicles widely
available via tha Intemst, without paying additional royalties.

Said Barkett: *i think Tasini does say that.”

: Chief Judge J. L. Edmondson also weighed in, saying he was troubled that the digita! library also contained computer
code and soflware that made it different than old copies of National Geographie silting in his father's closst.

*Hera's the problam I have," Edmondson said. “This thing can do a lot of stuff that thousands of issuas In my father's
closet can't do, This thing is different. .., At some paint, | have to ask, 'Doesn't something stop being a revislon and
become a new compilation?”

Edmandson also noted that the photo mnmage Included ln the digifal set “seems to be a diﬂ’erent thing” than falthlully
reprinting the magazlna.

Judge Stanlay Marcus wanted to know how the CD-ROM fibrary differed from microform. But Starr insisted that any
dllference in the two products "does nol matter as long as thera is contextual continuity.”

:'
|
i
{
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l Using Ginsburg's dicta as his basis, Slarr insislod that as long as what is prasented to the user mirrors the previously
published Imags, “regardless of tha rebustness of the [digital] search engina,” it can ba considersd a revision
acceptable under fedsral copyright iaw rather than a new work.

s

LY

Graenberg was representad by Miami altomey Namman Davis, of Squire, Sanders & Dempsey, who amued that
y federal copyright law permils the reproduciion of articles without infringement only in limited cases.

Like Marcus, Judge Susan H. Black pushed to know how microform and the CD-ROM llbrary differed, When Davis
i suggested the CD-ROM [ihrary was more marketable and more Jucrative, Black raplied, “The money answer doasn't
i helpalot”

When Davis insisted that “the money argumant” was a relevant part of the debate, Birch suggoested that the copyright
publishing privileges must be balanced “relative to economic advantages, its' kind of like the writer’s stiike,” he sald
referencing the recent settiement belween Hollywood writers and producers over additional royalties derived from
digital librafles and Internet Web casts,

i e 8 e i

Birch also distinguished Greenberg from Tasinl, caliing Tasini a “disassembled case" where "they had laken apart the
origlnat work” and placed individual aricles online. *We don't have that case,” Birch sald, *We have a different case.”
Greenbery, he said, “is an assembly case” where piaces hava been added {o a previcusly published work rather than
having thaf work dissected for individual arlicles as was the case In Tasinl. -

Judge Charles R. Wilson appearad unconvinced by Davis' argumsnt, "it's simply a digital version of microfiim,” he
said. "Atleast, it sounds like that to ma.”

And Anderson wanled to know whether a new colleclion of bound magazines as well as microfilm *would somehow

violate your client's {copy]rights?... Is it your position that a hound volume Is a new collective work?”

And he pressed Davis about Star’s argument: “Your opponent Is suggesiing strongly that the Supreme Court in
Tasinl held that microfiim of the entire Natlonal Geographic magazine s protected.” o

: " don't think {the Sﬁprame Courf] held that,” Davie replied, “I think théy suggasted it."

During Slan's rebuttal, Birch suggested that a revislon, under the federal copyright statute, had to be a revislon of an
: individual issue, not an enfire library of work,

. Starr replied, *You have fallen into errar,” tiling Tasinl as “saylng microform [s a revislon,* :
When Anderson noted polntedly, “That is dicla,” Starr replied, *itis guldance that tells us the meaning of revision,”

Staff Reporter R, Robin McDonald can be raached at rmcdona!d@afm. com
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And federal copyright law allows the freefancer to benefit from new demands for ardicles either “standing alone® (In
elecironlc dafabases) or as part of a new collection,

In Tasini, the court rejected that notion that digital databases wers akin to microfilm and microfiche, writing that “The
- | publishers' analogy betwesn the databases and micrafilm and microfiche Is wanling.”

Bul publishers latched on to Ginsburg's subsequent statement, ®)n the databases, unlike micrafiim, arlicles appear
disconnected from their original context. Unlike the conversion of newsprint to microflim, tha transfer of ardlcles 1o the
dalabases doss not reprosent 2 mere conversion of intact periodicals (or revisions of perlodicais} from one medium

~ to another. The databases offer users individual arlicles, not Intact pericdicals,”

It was that dicta on which Birch's original opinion in Graenberg was ovoriurned and on which the Nalional
Geographic has rested jls current case, _

On that basls, Starr asserted Tuesday that if previously published works are faithfully reproduced—much as they
i appear on micraform~~then Tasini does not find a copyright has boen infringed.

*If TasIni does not approve of microform,” Starr said, * am misreading Tasinl."

Tasint was one of ihe most widely walched copyright cases (o reach the Supreme Court in years. Freelance authors
of arlicles praviously published in newspapars and magazines, led by weiter Jonathan Tasini, brought claims of
copyright infringement against publishers and owners of ejectronic databases who had made tho ardicles widely
avallable via the Inlemet, without paying additional royalties.

Said Barkett: “i think Tasini does say that,”

Chief Judge J. L. Edmondson‘ais.o weighed in, saying he was {roubled that the digita| library also confgined compuler
code and software that made it different than old copies of National Geographic silting in his father’s closet.

“Here's the problem I have,” Edmondson said, “This thing can do a lot of stuff that thousands of issuas In my fathes’s
closet can't do. This thing is diiferent, ... At some palnl, | have to ask, ‘Doesn't something stop belng a revislon and
become a new compilation?”

i .
Edmondson also noted that the pholo montage Included in the digital set "sesms to be a different thing” than falthiully
1 reprinding the magazine. _

Judge Stanloy Marcus wanted to know how the CD-ROM library differed from microform, But Starr insistad that any
dilference In the two products "doas not matter as long as thera is conlextual continuity.”
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Using Ginsburg's dicla as his basis, Siaminsisted What as long as what is presaniad to tha user mirrors the previously
published image, "regardless of the robustness of the [digitall search engine,” it can ba considered a revislon
acceptable under federal copyright faw rather than a now work.

~

Grsenberg was represenied by Miami altomey Non‘nun Davis, of Squire, Sanders & Dempsey, who argued {hat
{ederat copyright law permils the reproduciion of articles without lnfﬁngement only In limiled cases.

Like Marcus, Judga Susan H. Black pushed to know how microform and the CD-ROM library differed, When Davis
suggested the CR-ROM library was more markelable and maore lucralive, Black replled, “The money answer doosn'l
help alot”

When Davls (nsisted that “lhe money argument” was a relevant part of the debate, Birch suggestad that the copyright
publishing privileges must be balanced “relalive to economlc advantages, ifs' kind of ke the write’s strike," ho sald
referencing the recent setlisment belween Hollywood writers and producers over additional royalties derived from
digital libraries and Internet Web casts,

Birch also distinguished Greenberg from Tasini, calling Tasini a “disassembled case” where "they had laken apart the
original work™ and placed individual articles-online. *We don't have thal case,” Birch sald. “We have a different case.”

Greenberg, ha said, "is an assembly case” where pisces have been added to & previously published work rather than
having that work dissecled for individual articies as was the case In Taslnl.

" Judge Charlos R. Wilson appearad unconvincad by Davis' argument, "It's simply a dlgital version of microfiim,” he

said. "At least, it sounds like that o ma.”

And Anderson wanted to know whether a new callection of bound magazines as well as microfiin “would somohow
vialate your client's [copy]rights?... Is it your position that a bound volume Is & new colleclive work?”

And he pressed Davis about Starr's argument; *Your opponent Js suggesting strongly that tho SUpremu Courtin
Tasinl held that microfilm of the entire National Geographlc magazina Is prolecled.”

"I don't think {the Sﬁpreme Court] held that,” Davis replied, “I think thery suggasted it"

During Starr's rebuttal, Birch suggested thal a revisfon, under the federal copyright statule, had to be a revislon ¢f an
individual Issue, nol an enfire library of work.

Starr replied, “You have fallen jnto error,” ciling Taslnl as “saying micraform is a revislon.”

When Anderson noted polntediy, *That Is dicta,” Starr replled, *it Is guldance that tells us the moaning of revision.”

Stalf Reporter R, Robln McDonald can be reached af rmcdonald@alm.com
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1976 copyright law meets 21st cenfury : '

National Geographic and freelance contribufors argue over how [0 apply three-decade old iaw (o digltal .

aghts : :

By R, Robin McDonald, Stalf Reporler

: : Kenneth W, Slarr, former independent counsel during the Whitewater
investigation, had been addressing lha 11th U.S. Circult Coun of Appeals en

banc for less than a minute Tuesday moming when Judge Stapley F, Birch Jr.
inte;rupted.

"Mr. Stair, we're familiar with the facls, Let's get to the heart of things,” he chided.

Starris representing the National Geographic Society in a nearly decado-long

ballle to market the Nalional Geographic magazine archive as a CD-ROM library

without having to pay royalties to the magazine's freelance contributars, The case
. Is Greenberg v, National Geographic Sociaty, No. 05-16864-UJ,

— m—— -

While the facts of the case may be known, courts have Jong wrestled with how to
apply a 1976 copysight law to a medium that Congress couldn't have Imagined at
the time. Much of the argument in the case centars aver comparing digiaj
content on DVDs and computer screens to a medium that barely exlsls in today's
world—microfilm. Cantral to the case is whether moving printed articles and
pholos onto an electronic format is just the modern equivalent of saving It on
mic;::ﬁlm and conslitutes an acceplable revision, or whether it becomes a new
work. ' _

R R i
Kennsth Slarr represantad
National Geographicn a
cepyright dispule with
phaolographers.

Panel apinlon: In 2001, Birch authored an 11th Circuit opinion faveoring photographer Jerry

a Greenberg that found the National Geographic's digltal library was a new product
'G\r’:c?gﬁd 013‘?\‘!0‘!1’;2"[9?0 e and therefore infringed Greenberg's phota copyrights, One of these photos,
50 G?é!y‘zﬂ ;b 13, 2007 gdg"ap ¢ originally printed as a magazine cover, was also included In an animated pholo
b ' montaga designed exclusively for the CD library. Fellow judges Gerald B. Tjoftat

Related article: , and R. Lanler Anderson [I] concurred in that opinion.
-« "Fpcug an copyrght* (Oct. 30, But last June, another 11th Clrcult panel-~revisiting a second appeal of
2007) Greenberg—reversed Birch. Judge David G. Trager, visiting from New York's 2nd

Clreuit, wrole that opinlon in concurrence with 11th Circuit Judge Rosemary
Todls: Barkeit and Senlor Judpe Phyllis A. Kravilch, saying that the U.S. Supreme
' : “Court's 2001 ruling in New York Times v. Tasial, 533 U.S, 233, contradicted
& print 1) [ TextSize - Birch's 2001 analysls and dictated a rullng that favered National Geographic.

4
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(=3 Emall Repriats In reversing Birch, Trager also rasolvad a long-slanding conflict betwaen the 14th
' Circuit and the 2nd Circuit over the righis of Nallonal Geographic's conbributors.
The conflicting opinions stemmed from cases brought by wrters claiming copyright Infringement who had challenged

-National Geographic In the 2nd Circuit, and pholographors in the 11th Circult.

Al stake are royalties and fees that publishers could be forced to share with freelance conltributors whenaver they
reproduce and sell previously published works in merchandise designed for compuler access. .

On Tuesday, Birch—the 11th Circuit's resident copyright expert—repealtedly challenged Starr as National
Geographic's exaculive vice president, Terrence B. Adamson, watched from the packed gallery with former U.S,
Altorney General Griffin B, Bell, Adamson clerked for Bell when the latier was a foderal appellate judge.

Slarr argued that the CD-ROM digital Iibsary consthtutes a permissible revision of the National Geographic magazine

that would not require the publisher to pay new joyalties to individual magazine conlribulors,

When the U.S. Congrass revised federal copyright law In 1976, il required pubilshers to secure pormission 1o use
copyiighted contributions in new works, but not in revisicna. Permissible reyislons inciuded the mulliple cditions of a
daily newspaper, or updated editions of a parlicular coilective work such as a dicfonasy or an encyclopstia.

On Tuesday, Starr argued that tho U,5. Supreme Couri's Tasini oplnion expanded the definition of a revision (o
derncta *a new version.” The CD-ROM archlve, he argued, was a new diglta! version thal faithfully reproduced the
published magazinos and was "the modern version of microform.” ' : :

As a digital replica, he said it did not infringe the copyrights of the contributors whose photographs had boen

- previously published, :

But Blrch noted polntedly that the National Geographic had secured a new copyiight for the CD-ROM library, called

; “The Complele Natlonal Geographic™—an Indication that the Nalianal Geographic Soclely considered It o be a new

wark, not a reprint,
Starr responded, “It's a new copyrightable element, which Is what makes this a revision.”

Tho argument that the CD-ROM libmry is no diffsrent than microfilm has been one of the Natlonal Geographic's koy
amuments in the case becauso of language contalned (n the Supreme Courf's Tasin! docision. ‘

[n that caso, Justice Ruth Bader Ginsburg wrate for a 7-2 majority that elecironic databases, ¢onlrary to publishers'

! asserlions, were not simply revisad edilicns of previously published works and, as such, Infringed wriler copyrighls,
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1976 copyright law meets 21st century
National Geographic and freelance contribulors argie over how {o apply three-decade old law fo digital

nghts -

By R, Robin McDonaid. Slaff Reporler

Kenneth W. Slamr, former indepandent counsel during the Whilewater

Kennath S i rep}eéar;lad
Natlonal Geographic in a
copyright dispule with

{ pholographers.

Investigation, had bean addressing tha 11th U.S, Circult Courl of Appeals en
bang; for less than a minute Tuesday moming when Judge Staniey F, Birch Jr,
Interrupted. : , _

"Mr, Stayr, we're familiar with the facls, Let's get to the heart of things,” he chided.

Starris representing the National Geographic Society in a nearly decade-long
balile to market the National Geographic magazine archive as a CD-ROM library
without having ta pay royalties to the magazina's fraelance contribulors, The case

. Is Greenberg v. Nafional Geographic Society, No. 05-16964-U,

While the facts of the case may bo known, courts have Jong wrestled with how 1o
apply a 1976 copyright faw to a medium that Congress couldn't have imagined at
the time. Much of the argument in the case centers over comparing digltal
content on DVDs and computer screens to a medium thal barely exlsis In today's
world—microfilm. Central to the case is whether moving printed articles and
photos ontfe an electronic format Is just the modarn equivalent of saving it on
mtc:?ﬁlm and conslitutes an acceptable revision, or whether it becomes a new
work.

Panel opinlon;

» Vacalad opinion In Jerry

Greenberg v. National Goographic

Soclaty (June 13, 2007; pdf)
Related article:

2007)

= *"Focus an copyright” {Qcl. 39,

In 2001, Birch authered an 11th Circuit opinion favering photographer Jerry
Greenberg that found tha National Geographic's digltal library was a new product
and therefore infringed Greenberg's phote copyrights. One of those photos,
originally printed as a magazine cover, was also included in an animated photo
montage designed exciusively for the CD library. Fellow judges Gerald B. Tiohat
and R. Lanler Anderson il concurred in that opinion. '

But [ast June, ancther 11th Chcult pahel-revisiting a second appeal of
Greenberg—reversed Birch, Judge David G. Trager, visiting from New York's 2nd
Circuit, wrole thal opinion in concurrence with 11th Clrcuit Judge Rosemary

Toals:

Barkelt and Senior Judge Phyllls A. Kravitch, saying that the U.S. Supreme
Court's 2001 ruling In New York Times v, Tasinl, £33 U).S. 233, contradictad

& print [ ) TextSize  Birch's 2001 analysls and dictated 2 rullng that favored Natlonal Geapraphic,
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Emal [ Reprints In revessing Birch, Trager also reselvad a long-slanding conflict between the 11th
Circuit and the 2nd Circuit over the rights of National Geographic's contributors.
The tonflicting opinions stemmed from cases brought by writers claiming copyright lnfrlngement who had challenged
National Geographic in the 2nd Circuit; and pholographers in the 14th Circuit.

At stake are royaities and fees thal publishers could be forced to shara with freslance contributors whenoever lhey
reproduce and soll previously published works in merchandise designed for computer access.

¢ On Tuesday, Birch—the 11th Circuil's resident copyripht expert—repeatedly challenged S{arr as National

Geopraphic’s executive vice president, Terrence B. Adamson, walched from the packed galiery with former U.S,
Altorney General Griffin B, Bell, Adamson clerked for Bell when ihe latter was a federal appallate Judge.

Starr argued that the CD-ROM digita) lbrary consfitutes a permissible revision of the Nationa) Geographic magazine
that would not require the publisher to pay new royaltles to Individual magazine contribulors,

When the LS, Congress revised fadaral copyright law In 41976, it required publishers to secure pormission {o use
copyrighted contributions in naw works, but not in revisions. Permissible revislons inch:ded the mulliple editions of a
daily newspaper, or updaled editions of a parlicular colleclive work such as a dictionary or an encyclopedia.

On Tuesday, Starr arguecl that the U.S. Suprema Courl's Tasini opinion expanded the defi mﬁon of a revision to
dancte “a new varsion.” The CD-ROM archlve, he arguad, was a new digital varslon that faithiully reproduced the

" published magazines and was *the modern version of microform.”

As a digial replica, he said it did not infringa the copynghts of tha contributors whose photographs had been
. praviously publishad.,

But Birch noted pointedly 'that tha Naticnel Geographic had securad a new copyright for the CD-ROM libtary, calied

“The Complete National Geographic™—an Indication that the National Geagraphic Sodely consldered [t to be a new
wark, not a reprint,

Stair responded. “Il's a new copyrightable element, which is what makes this a ravlsion."

The argument that the CD-ROM [ibary Is no different than microfilm has been one of the National Geographic's key
argumants in the case because of language contained [n the Supreme Courl's Taslnl dacision.

in that case, Justice Ruth Bader Ginsburg wrate for a 7-2'majority that eleclronlc databases, contrary to publishers*

 assertlons, were not simply revisod editlons of previously published works and, as such, Infringed wriler copyrighls,
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And faderal copyright law allows the frealancer to benefit from new demands for articles elther *standing alone” {in
eleclranlc databases) or as part of a new collection. ' ' :

In Tasini, the court rejecled that niotion that digilat databases were akin to microfilm and microfiche, writing that “The
- | publishers' analogy between the datargasas and milerafilm and microfiche |s wanting." -

But publishars latched on to Ginsbury's subsequent statement, *in the databases, unlke microfilm, adicles appear
disconnected {rom their orlginal context. Unllke the canversion of newsprint to microflim, the transter of arilcles io the
databases does nol reprasent a mere conversion of intact periodicals (or revisions of perlodicals) from one medium

. to another. The dalabases offer users individual arilcles; not Intact periodicals.”

It was that dicta on which Birch's original opinion in Greenberg was overiurned and on which the National
Geographic has rested its current casa, :

On that basis, Starr assartad Tuasday that If previeusly publishad works are faithfully reproduced—much as they
appear on micraform—than Tasini does not find a copyright has been infringed.

“If Taslni doas nol approve of microform,” Starr said, *l am misreading Tasini."

Taslni was ane of the most widely walched copyright cases (o reach the Supreme Court in years. Freelance authors
of aricles praviously published In newspapors and magazines, led by writer Jonathan Tasini, brought claims of
copyright infringement against publishers and owners of electronic databases who had mado the arlicles widely
available via the Intemet, without paying additional royalties.

Said Barkett: * think Tasini .does say that.”

Chief Judge J. L. Edmondson aiso weighed in, saying he was troubled that the digital library also contained computer
code and software that made it different than old copies of National Geographic silting in his father's closet.

“Here's the problem ! have,” Edmandson said, “This thing can do a lot of stuff that thousands of issues In my father's
closet can't do, This thing is different, ... At some point, [ have to ask, ‘Doesn’t something stop being a revislon and
become a new compilation?” ' '

i ' - ‘
Edmandsan also noted that the photo montage Inciudad in the digital set "seems to be a different thing” than falthiully
! reprinling the mapazine, : '

Judge Stanley Marcus wanted o know how the CD-ROM library differed from microform. But Starr insisted that any
dilferanca in the two products "does not matter as ong as there i contaxtual cantinuity,"
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Using Gmsburg s dicta as his basis, Stair insistod lhat as long as what is presanisd to the user mirrors the previously
published image, "regardlass of the robustness of the [digital} search engine,” It can ba considerad a rawslorl
accaplable under federal copyright law rather than a new work.

Greenberg was represented by Miami attomnay Normqn Davis, of Squire, Sanders & Dempsey, who argued that
{ederal copyrsight law permils the reproduciion of articies without infringement only in fimited cases.

Like Marcus, Judpe Susan H. Blaclc pushed to know how microform and the CD-ROM lbrary difered. When Davis
suggested the CD-ROM library was more marketable and more jucrative, Biack replled, “The money answer doesn't
heip alot.”

When Davis Insisted that “the money argumant” was a relevant part of the debate, Birch suggested that the copyright
publishing privileges must be balanced “relalive to econbmic advantages. Its’ kind of fike the writer's strike,” he said
referencing the recent setiement betwesn Hollywood wiiters and ptoducers over additional royalties derivad from
digital libraries and Internet Web casts,

Birch also distinguished Greenbery from Tasinl, calling Tasini a "disassembled case” where "they had laken apart tha
original work” and placed individual arlicles-online. “We don't have thal case,” Birch sald. "We have a different case.”
Greanberg, he said, "is an assembly case” wherse pieces have been added 1o a previcusly published work rather 1han
having that work dlsaecled for individual articles as was the case In Taslnl.

Judga Charles R, Wilson appearaed unconvinced by Davis' argument, *it's simply a dlgita) version of microfilm," he
said, "At leasi, it sounds like that to me.”

And Anderson wanled to know whether a new colleclion of bound magazines as well as mif:roﬁim “would somehow
violate your clienl's [copy]rights?... Is it your position that a bound volume Is a new collective work?"

And he pressed Davis about Starr's argument: “Your opponent Is suggesting strongly that tha Supreme Court in
Tasinl held that misrefilm of the entire National Geographlc magazine Is prolected.”

"I don't think {the Sdprema Courf] held that,” Davis replied. "l think théry sugpested it

During Slar's rebuttal, Birch suggested that a revision, under the federal copyright statuls, had to be a revislon of an
individual issue, not an enlire lbrary of work.

Starr replied, *You have fallen into error,” citing Tasinl as “saylng micraform s a revislon.”

When Anderson holad polntediy, “Thatis dicta,” Starr replied, “Itis guidance that tells us the meaning of revision.”

Stalf Reporler R, Robin McDopald can be reached af rmedonald@aim.com
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Publishers Ask Court For Permission To File
Briefs In Greenberg v. National Geographic

By Mickey H. Osterreicher, Esq.

BUFFALO, WY (November 2, 2007) - In a move that brings together some of the same actors from The
New York Times v. Tasini case, a group of high-profile publishers and media corporations have sought
permission from the 11th U.S. Circuit Court of Appeals in Atlanta to file amicus (friend-of-the-court) briefs
in the case Greenberg v. National Geographic Society {NGS).

The group asking the court for amicus permission includes the Gannett Co. Inc., Hearst Corp., Time Inc,
Newsweek Inc., The Washington Post, The Chicago Tribune Co., Forbes, Martha Stewart Living
Omnimedia, Playbey Enierprises Inc., Duke University Press and Johns Hopkins University Press, The
New York Times Co., along with a number of academic journals and naticnal tibrary associations.

The full 11th Cireuit is scheduled o hear oral arguments batween during the week of February 25, 2008.
NGS had previously asked the United States Supreme Court to resolve conflicting opinions issued in the
11th Gircuit {which ruled against NGS) and the 2nd Circuit (whick ruled in favor of NGE) but the High
Court refused to grant a petition for certicrari {review). That refusal let stand the two opposite rulings -
ona holding that current copyright law permits a publisher to create revisions of exisling works and/or to
reproduce a vollective work in a new format {such as electienically or on a CD-ROM) even if some new
material has been added to the product, without permission by [and compensation to) the freelance
photographers andfor writers who created the original work — the other holding that a publisher must first
obtain permission of those contributors before they can create such works.

The first suit was commenced in federai district court in New York in 1997 by photographers Douglas
Faulkner, Louis Psihoyos, and Fred Ward {Faulkner v. National Geographic Association) afier NGS
produced and sold a 30-disc CD-ROM set called “The Complete National Geographic” (CNG) it was a
dipital version of a!l the past issues of National Geographic magazine going back 108 years. The
CD-ROM's contained coples of the magazine’s pages exactly as they were published in print, displayed
two pages at a time and In the same order as the original magazine. sieng with a new introduction and a
program that allowed users to search for specific content. The second case began in federal district court
in Atianta in 1988 and was commenced by photographer Jeffrey Greenberg (Greenberg v. Nafional
Geographic Society, et al) {referred to as Greenberg |} based on the same underlying facts.

in hoth cases, the plaintitts alieged that NGS viclated Section 201c of the Copyright Act because it did
not obtain thair permission to use these works other than in the original publication. The New York Caurt
found for the defendant, NGS, holding that there was no copyrighi violation bacause it deemed the CNG
compilation to be an aillowable revision of the original printed publications in electronic format. The
federal district court in Georgia also ruled in favor of NGS, relying on the 1997 decision in New York
district court in the watershed case of Tasinl v. New York Times Co. The Tasini lower court had held that
the re-use of freclance writers’ work on databases and CD-ROMs withaut their express permission did not
congtitute a copyright infringement. The rulings in both Faulkner and Greenberg | went up for appeal.

Greenberg | was heard first. In March 2001, a three judge panal of the 11th Circuit Court of Appeals in
Atlanta, GA, reversed the iower court ruling that new content in the CD-ROM (including the introduction
and the ability to search) did indeed infringe on the copyright of photographer Jeffrey Greenberg. It held
that NGS had "created a new product, in a new medium, for & new market that far transcends any
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the CD-ROM NGS stopped saliing it and appealed.

Confusing the matter even further is how a different three judge panet in 11th Circuit ruled in June of tis
year. Citing Justice Ruth Bader Ginsberg's language in her majority opinion in Tasini they reversed the
Greenberg | ruling in favor of NGS5 in a decision Now referred to as Greenderg 1. in deciding Greenberg
It the 4 1th Circuit panel adopted lanquage similar to the 2nd Cirguit decision in Faulkner, holding that tne
Supreme Court in Tasini had given “tacit approval” 10 microform-ike (microfilim & microfiche) compliations
and therefore “the relevant question is whether the original context of the coliective work has been
preserved [or not} in the revision.” In a final legal twist, the fuil 11th Cireuit vacated Greenberg i,
agresing to hear the case en banc (by the full caurt) next year.

Relying on the distinction made by the Tasini Court between the inter-active, searchable nature of an
electronic database yialding stand-alone articles and photos versus ihe intact, original context of the
collective work as preserved in microformy, the sublishers have assetad that a CD-ROM is nothing more
than zn electronic version of those wraditional storage media, accurately and identically reprodusing
whole periadical libraries in their original form and context and thus not infringing on the copyrights of
thase contributors (photographers, writers, etc.) whose work was part of tha original publication.

It is that evolving capability of digitat reproduction and dissemination that is 1he underlying argument of
tne publishers’ amicus oriefs submitted in Greenburg, In Tasni the publishers first argued {and fost) that
there was no diffsrerce between microfilm/microfiche sopies and their searchable databases. Now they
assert in their Greenbarg papers that the CD-ROM compilation is an exact alactronic replica of the
original pubfications. So strongly do they believe in that analogy that mary of them have created and
markated their entire cotlection on £D-ROM. it is no wonder that these groups are supporting NGS in its
court case when they have “Playboy Cover to Cover and “The Complete New Yeorker: 80 Years of the
Nation's Greatest Magazine® (o name but two) on sale for $1G0.0C and $125.00 respectively.

Because the court in Graenberg | found that the software {which ie itself protected by copynght) used to
create and access these electronic replicas was ancther factor in determining that the CD-ROM was a
new work ard not just a revision of an old one, the publishers also argue that as iong as the software
allows users to view the copyrightable work in its ofiginal cantext then the software js “relevant” to the
copyright question, : '

The publishers also make the same ecoromic argument that they did (and lost) in Tasin: ~ that if
required to re-negolate rights and payment questions with the contribuiors to the original work — that
they will be held up for ransom or otherwise have to redact the new compilation so as hot to be in
viclation if they do not come o an agreement. In dismissing the paiade of norribles outlines by the
publishers in Tasini, Justice Ginsburg neted, ‘It bears reminder here and throughout that these
publishers and all cthers can protect their interests by private contractual arrangement.”

We must now wait io see now the entire 11th Circuit decides this very impartant copyright sue given
that its smalier panels issuec conflicting decisions. Considering the magnitude for improved o eroded
copyright proteciice. it will be interesting to see if this case makes its way to the Supreme Court given
their refusal to grant cert on two separate oscasions. ‘

It is also unfortunate to note that as of this date no one has sought lsave to file zn amicus brief on
behalf of the PlaintififAppeliee (Mr. Greenberg) and the fime may ‘have passed to do so. Another
interesting note is that Kenneth W. Starr (formerly of the Office of the independent Counsel, author of
the Starr Report, whick tea o President William Jefferson Clinton's impeachment proceadings on
charges arising from the Monica Lewingky investigation) is the lead counsel for NGS.

Osterreicher is the general counsel for NPPA and & member-of the New York
Siate Bar Association Media Law Committee. He has been a photojournalist
for over thirty yaars, having coversd hundreds of court procesdings.
Osterreicher helped draft the NPPA Amicus brief to the New York State Court

gf Appeals in suppori-of cameras in the courtroom in Court TV v New Yark in
ehl} o _
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privilege of revision or other mere reproduction envisioned in the’ Copyright Act. With that reversal the
11th Circuit Court panel sent the case back to the iower court to decide how much_Greenberg shﬂu_id be
paid in damages. Legal analysts at the time noted that the fact that NGS had applied for, and’rece_wed.
a copyright for the CD-ROM — claiming it as new work — figured heavily in the 11th Circuit Courl's written
opnian,

It is important to note that the dircuit court decision in Greenberg | was rendered shortly before the U.S.
Supreme Court handed down its own decision in Tasini. That case was the result of a suit brought by of
the National Writers Union zgainst The New York Times Company, Newsday inc., Time Inc,, Lexis/Nexis,
and University Microfilms inc., claiming copyright violation regarding the elzctronic reuse of work
produced and sold on & freelance basis. On appeal, the 2nd Circuit Court in New York in Tasini nad
overturned the 1997 federal district court decision, finding that the re-use of freelance writers’ woik on
databases and CD-ROMs without their express permission constituted a copyright infringement.

The Znd Circuit in Tasint held that the Copyright Act did not authorize the copying, reproduction and
distribution of “articles standing alane and not in context’ or “as part of that particular collective work to
which the author (originally} contributed” or “as part of ... any revision” thereof, or “as part of ... any iater
collective wark in the same series”

After the 2nd Circuwit Court’s ruling in favor of the writers, the same group of publishars that are now
seaking to file briefs in Greenberg appealed Tasini to the Supreme Cour which in June 2001 upheld the
2nd Circuit's ruling by a 7-2 majority. That decision meant that in the absence of a written contract, a
freslancer automaticaily retains the electronic rights to their printed work under the Copyright Act of
1876. .

The findings in Tasini also began io distinguish methods of reproduction (ptint, microform, electronic
database). “Whereas microforms. ‘represent a mere conversion of infact periodicals [or revisions of
periodicals) from one medium to ancther,” the databases offered users [in Tasini] articles in isolation
absent their context in intact collective works.”

On March 4, 2005, following the same tegal labyrinth as Tasini, the 2nd Circuit Court in New York upheld
the dishict court euling in Faulknar. Judge Raiph K. Wintor found in favor of NGS because the "transfer
of work from one media to another generally does not slter its character for copyright purposes.”

This leads o the important distinction between Tasini and the cases of Faulkner and Greenberg. In
Tasini the user of a database was presented with the authors’ work one giece at a ime ~ out of context
from how it was originafly published - and on a page by itself as a piece of material returned as the
resuit of a database search; whereas the NGS CD-ROM set retains the material's original presentation
page by page while staying in context and in sequence, being viewed as an etectronic "replica” of the
magazine, ‘

Thus it can be suggested that, whereas the hoidings in Tasini represent what is not allowable under
copyright law, Faulkner sets forth what is allowable. A key factor and consistent with the 2nd Cireuit Court
rulings in both cases is that the standard for review centers around how the materials are “presented fo,
and percepiible by, the user,” whereas the Greenberg | court facused on how NGS put its new
compifation together (e.g., containing separately copyrightable components, such as a moving image
introduction, the digital replica of the magazines and software for search capabilities).

The 2nd Cireuif's decision in Faulkner in favor of NGS was based on the court's view that the digital
pages were displayed fo viewers exactly as they had beer displayed in print, without changes or
modifications. anrd within the criginal context of each cther, so that they were exact duplicates of the
ariginal magazines — and therefore amounied to being ne more than a revision.

Conversely, the key to the 11ith Circuit's 2001 decision in Greanberg | was the fact that the judges thera
viewed the CD-ROM as: (1) the original wark of & new author {ihe act of compiling the issues inlo one
venue, and adding new features), {2) that they were presanted in a new medium (electronic instead of in
prin{) and (3) were being soid e a oifferent market, therefore making the set a “new product”. Based on
those findings the court found that NGS had indeed committed copyright infringement by failing fo obtain
permission for its digital use of the photographs in question. In 2004, pursuant to that ruling, a jury
awarded Greenperg $400,006.00 in damages. Weighing that award against the $120.00 saie price of
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Publishers Side Wiith NGS Uver Phoiog In Reuse Case
Pogied November dih. 2007 by Jutia Dacnik Siem

In addition 10 entirely wnauthorized image use, reuse of images heyond the ecope of the original loensing agreement 1s a
promivent issae b the Lusiness of stoek loensing, The best-publicized, precedent-setting case of this nature is 19977y Tasin v,
The New York Times. Alter a series of sppeals, the newspaper lost to the freelapee wiiter, with the coust deciding that republishing
copytighted work in a database, autside of the original publication's conlext and without permission or compensation. constiled
infringement.

Anothier lamdrmurk case thay will alfect how imagery is reused, Greenbery v, Nationat Geogaplic Society, is cumently moving
closer to tinal resoluiton. "I'he general counsel of the National Prese Photographers Association, Mickey H. Osterreicher, has
peined as et bt phaselane o valline of the issues. In this lawsait, phorographer Jewy Greenbery sued the magazine
pubdisher in 1997 for reproducing hus images on a compilation CD. Greenbery says he Licersad the images for ose in the print
edition, and the CD¥ is an entircly acw produci. The publisher argucs that the CD is g revision, hence does not constitute cither a
new product or an inlvingement. '

The U.S. courts™ decisions in this case van only be described as vaciliating. Thus fer, various divistons have ruled for both sides
and sabsequently vacaled these devisions, Currently, the case is pending a new, supposedly final hearing by all 12 judges of the
11th Circuit Cowst of Appeals, Not swprisipgly, putkshing giants including Gannett, Hearst, Time, Newsweek, Forbes and o long
list of others have sought pernission to tle amicus (friend-of-the-court] briefe arpuing the cace of MES.

“Iuis also unfortunate to sor that as of this daiec no ose has sought leave to {ile an amicus href on behel? of the MainifT/Appeliee
{Mr. Greenberg), and tie ime may bave passed to do so,” commaents Osterreicher. it #s indeed surprising thet in av indastry that
stands o love Tevenue, should the vour side wilh Lthe publisher, neither leading companics nor advocacy groups hiave gotien
involvad,

This satry wes posted on Suaday, Novembee 4th, 2007 at 1h30 pm and is [ifed under Conpenlary, You cen follow any responses o this entry. through
tha ithy 2 G feed. You can feove 3 tesvease or track ek frome your own site.
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Publishers Ask Court For Permission To File
Briefs In Greenberg v. National Geographic

By Mickey H Osterteicher, Esq.

BUFFALO, NY {Navember 2, 2007} - in a move that brings together some of the same actors from The
New York Times v. Tasinl case, a group of high-profile publishers and media corporations have sought
permission from the 11th U.8. Circuit Court of Appeals in Atlanta to file amicus (fner\d—of—me-court) briefs
in the case Greenberg v. National Geographic Society (NGS).

The group asking the court for amicus permisﬁon includes the Gannett Co. Inc., Hearst Corp., Time Inc.,
Neowsweek Inc., The Washington Post, The Chicago Tribune Co., Forbes, Martha Stewart Living
Omnimedia, Playboy Enlerprises (nc., Duke University Press and Johns Huopkins University Press, The
New York Times Co., along with a number of academic journals and national library associations.

The full 11th Circuit is scheduled to hear oral arguments between during the week of February 25, 2008.
NGS had previously asked the United Stales Supreme Court to resolve conflicting opinions issued in the
11th Gircuit (which ruied against NGS) and the 2nd Circuit (which rvled in favor of NGS) but the High
Court refused to grant a petition for certiorari (review). That refusal et stand the two opposite rulings -
one holding that current copyright law permits a publisher o create revisions of existing works and/or to
reproduce a collective work in a new format (such as electrenically or on & CD-ROM) even if some new
material has been added to the product, without permission by {and compensation t0) the {reelance
photograpners and/or wiiters who created the original work — the other holding that a publisher must first

" obtain permission of those contributors before they can create such works.

The first suit was commenced in federal district court in New York in 1997 py photographers Douglas
Faulkner, Louis Psihoyos, and Fred Ward (Faulkner v. Nationai Geographic Association) after NGS
produced and sold a 30-disc CD-ROM set called “The Complete Natiohal Geographic” (CNG) It was a
digital version of ail the past issues of National Geographic magazine going back 108 years. The
CD-ROM's contained copies of the magazine's pages exactly as they wese published in print, displayed
two pages at a time and In the same order as the original magazine, along with a new introduction and a
program that allowed users io search for specific content. The second case began in federal district court
in Atianta in 1998 and was commenced by photographer Jeffrey Grecnberg {Greenberg v. National
Geographic Society, et al) (referred to as Greenberg |) based on the same underlying facts.

in both cases, the plaintitfs alleged that NGS violated Section 201¢ of the Copyright Act because it did
not obtain their permission to use these works other than in the original publication. ' The New York Court
found far the defendant, NGS, holding that there was no copyright violation because it deemed the CNG

" gompilation to be an allowab!e revision of the original printed publications in electronic format. The

federal district court in Georgia also ruled in favor of NGS, relying on the 1997 decision in New York
cistrict court in the walershed case of Tasinl v. New York Times Co. The Tasini lower court had heid that

the re-use of freelance wr'ters” work on databases and CD-ROMs withaut their express permission did not

constitute a copyright infringement. The rulings in both Faulkner and Greenberg | went up for appeal.

Greenberg | was heerd first In March 2001, a three judge panel of the 11th Circuit Court of Appeals in
Atlanta, GA, reversed the lower court ruling that new content in the CO-ROM (including the introduction
and the ability to search) did indeed infringe on the copyright of photographer Jeffrey Greenberg. it held
that NGS had “created a new product, in a new medium, for @ new market that far transcends any
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privilege of revision or other mere reproduction envisioned in the” Copyright Act. With that reversal the
11th Circuit Court panel sgnt the case back to the iower court to decide how much Greenberg should be
paid in damages. Legal analysts at the time noted that the fact that NGS had applied for, and received.
a copyright for the CD-ROM ~ claiming it as new wark — figured heavily in the 11th Circuil Court's written
opinion. _ ' ‘ ) ) ,

It is important to note that the circuit court decision. In' Greenberg | was rendered shortly before the U.S.
Supreme Count handed down its own decision in Tasini. That case was the result of @ suit brought by of
the National Writers Union against The New York Times Company, Newsday Inc., Time Inc., Lexis/Nexis,
and University Microfiims Inc., claiming copyright violation regarding the elactronic reuse of work

produced and sold on a freelance basis. On appeal, the 2nd Circuit Courtin New York in Tasini had
overturned the 1997 federal district court decision, finding that the re-use of freelance writers' werk on
datebases and CD-ROMs without their express permission constituted a copyright infringement.

The 2nd Circuit in Tasint held that the Copyright Act did not authorize the copying, reproduction and
distribution of “articles standing alone and not in context’ or “as part of that particular collective waoik lo
which the author (ariginally) contributed” or “as part of ... any revision” thereof, or “as part of ... any later
collective work in the same series.” co :

After the 2nd Cireuit Court's ruling in favor of the v&n‘ters, the same group of publishers that are now
seeking to file briefs in Greenberg appealed Tasini to the Sugreme Courl which in june 2001 upheid the
2nd Circuit's raling by a 7-2 majority. That decision meant that in the absence of a written contract, a

~ freelancer automatically retzins the electronic rights to their printed work under the Copyright Act of
19786, .

The findings in Tasini also began to distinguish methods of reproduction (ptint, microform, elesironic
database). “Whereas microforms ‘represent a mere conversion of intact periodicals {or revisions of
periodicals) from one medium to ancther,’ the databases. offered users [in Tasini] articles in isolation -
absent their context in intact collective works.” ' ‘

‘QOn March 4, 2005, following the same lagal tabyrinth as Tasini, the 2nd Circuit Court in New York upheld
the district court ruling in Faulkner. Judge Ralph K. Winter found in favor of NGS because the "transfer
of work from one media to another generally does not alter its character for copyright purposes.”

This leads to the important distinction betwgen Tasini and the cases of Faulkner and Greenberg. In

Tasini the user of a database was presented with the authors' work one piece at a time — out of context

from how it was originally pubiishad - and on 3 page by itself as a piece of matenial returned as the
_resuit of a databass search, whereas the NGS5 CD-ROM set retains the material’s original presentation

page by page while staying in context and in sequence, being viewed as an electronic “replica” of the
magazine. ‘

Thus it can be suggested that, whereas the holcings in Tasini represent what is not allowable under
copyright law, Faulkner sets forth what is allowabie, A key factor and consistent with the 2nd Circult Court
rulings in both cases is that the standard for review centers around how the materials are “presented fo,
and perceplible by, the user;” whereas the Greenberg | court focused on how NGS put its new .
compilation together (@.g., containing separatety copyrightable components, such as a moving image
introduction, the digital replica of the magazines and software for search capabilities). ‘

The 2nd Circuit's decision in Fadlkner in favor of NGS was based on the court's view that the digital
pages were displayed to viewers exactly as they had been displayed in print, without changes or
modifications, and within the original context of each other, so that they were exact duplicates of the
original magazines ~ and therefore amounted to being no more than a revision. o

Converseiy, the key to the 11th Circuit's 2001 decision in Greenberg t was the fact that the judges there
viewed the CD-ROM as: (1) the original wark of a new author {the act of compiling the issues into one
venue, and adding new features), (2} that they were presented in a new medium (electronic instead of in -
print) and (3) were being sold to a cifferent market, therefore making the set a “new product”. Based on
those findings the court found that NGS had indeed committed copyright infringement by failing to obtain
permission for its digital use of the photographs in question. in 2004, pursuant to that ruling, a jury -
.awarded Greenberg $400,00C.00 in damages. Weighing that award against the $120.00 saie price of
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the CD-ROM NGS stopped selling it and appealed.

Confusing the matter even further is how & different three judge panel in 11th Circuit ruled in June of this
yaar. Cifing Justice Ruth Bader Ginsberg'’s language in her majority opinion in Tasini they reversed the
Greenberg | ruling in favor of NGS in a decision now referred to as Greenberg Il. In deciding Greenberg
Il the 11th Circuit panel adopted tanguage similar to the 2nd Circuit decision in Faulkner, holding that tne
Supreme Court in Tasini had given "tacit approval” to microform-iike (microfilm & microfiche) compiiations
and therefore “the relevant question is whether the original context of the coilective work has been
preserved [or nof] in the revision.” In a final legal twist, the full 11th Circuit vacated Greenberg i,
agreeing to hear the case en banc (by the full court) next year.

Relying on the distinction made by the Tasini Court between the inter-active, searchable nature of an
electronic database yielding stand-alone aricles and photos versus the intact, original context of the
coltective work as preserved in microformy; the publishers have asse:isd that a CD-ROM is nothing more
than an electronic version of those traditional storage media, accuraiely and identically reproducing
whoie periadical libraries in their original form and context and thus not infringing on the copyrights of
those contributors (photagraphers, wrilers, etc.} whose work was part of the original publication.

it is that evelving capability of digital repreduction and dissemination that is tne underlying argument of
the publishers’' amicus priefs submitied in Greenburg. In Tasini the publishers first argued land lest) that
there was no differerce between microfilmimicrofiche copies, and their searchable daiabases. Now they
assart in their Greenbarg papers that the CD-ROM compilation is an exact electronic replica of the
original publications So strongly do they believe in that analogy that mary of them have created and
marketed their entire cotlection on CD-ROM. It is no wonder that these groups are sunporting NGS in its
court case when they have "Playboy Cover lo Cover” and "The Complete NMew Yorker, 80 Years of the
Nation's Greatest Magazine” (lo name but two) on saie for $100.00 and $125.00 respectively.

Because the court in Greenberg | found that the software (which is itself protected by copyright) used to
create and access these slectronic replicas was ancther factor in deterrining that the CD-ROM was a
new work ard not just a revision of an old one, the publishers also argue that as long as the software

allows users to view the copyrightable work in its original context then the software is “irelevant” to the
copyright Guestion. - .

The publishers alsc make the same economic argument that they cid (and lost) in Tasini - that if
required to re-negotiate rights and payment questions with the contributors to the original work - that
they will be held up for ransom or otherwise have to redact the new compilation so as not to be in
violation if they do nol caime to an agreement. in dismissing the parade cf horribles outlined by the
publishers in Tasini, Justice Ginsburg neted, “It bears reminder here and throughout that these
publishers and ail cthers can protect their interests by private contractual arrangement,”

We must row wait io see how the entire 11th Circuit decides this very impartant copyright issue given

* that its smalier panels issued conflicting decisions. Considering the magnitude for improved or eroded
copyright profeciicr: it will be intaresting to see if this case makes its way (o the Supreme Court given
their refusal to grant cert on two separate occasions. '

It is also unfortunate tu note that as of this date no one has sought leave to file an armicus briet on
behalf of the PlaintififAppellee (Mr. Greenberg) and the time may have passed to do so. Another
interesting note is that Kenneth W. Starr (formerly of the Office of the Independent Counsel, author of
the Starr Report, which led 1o President William Jefferson Clinton's impeachment preceedings on '
charges arising from the Monica Lewinsky investigation) is the lead counsel for NGS.

Qsterreicher Is the general counsel for NPPA and a member of the New York
Siate Bar Association Media Law Committes. He has been a photolournafist
for over thity years, having covered hundreds of court proceedings.
Osterreicher helped draft the NPPA Amicus brief to the New York State Court

% fé,gpeals in support of cameras in the courtroom in Court TV v New York in
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Publishers Ask Court For Permission To File
Briefs In Greenberg v. National Geographic

By Mickey H. Osterteicher, Esq.

'BUFFALO, NY (Navember 2, 2007) - In a move that brings together some of the same actors from The

New York Times v. Tasini case, a group of high-profile publishers and media corporations have sought
permission from the 11th U.S. Circuit Court of Appeals in Atlanta to file amicus (fnend-of-the-court) briefs
in the case Greenberg v. National Geographic Society (NGS). :

The group asking the court for amicus permission includes the Gannett Co. inc., Hearst Corp., Time Inc,
Newsweek Inc., The Washington Post, The Chicage Tribune Co., Forbes, Martha Stewart Living
Omnimedia, Playboy Enterprises Inc., Duke University Press and Johns Hupkins University Press, The
New York Times Co., along with a number of academic journals and naticnal tibrary associations.

The full 11th Clreuit is scheduled o hear oral arguments between during the week of February 25, 2008.
NGS hag previously asked the United States Supreme Court to resotve conflicting opinions issued in the
11th Circuit (which ruled against NGS) and the 2nd Circuit (which ruled in favor of NGS) but the High
Court refused to grant a petition for certiorari (review). That refusal let stand the twe opposite rulings —
one halding that current copyright law permits a publisher to create revisicns of existing works and/or to
reproduce a collective work in a new format (such as electronically or on & CD-ROM) even if some new
material has been added to the product, without permission by {ang compensation 10) the freelance
photograpness and/or writers who created the original work — the other hotding that a pubiisher must first
obtain permission of those contributors before they can create such works. '

The first suit was commenced in federal district court in New York in 1997 by photographers Douglas
Faulkner, Louis Psihoyos, and Fred Ward (Faulkner v. National Geographic Association) after NGS
produced and sold a 30-disc CD-ROM set called “The Complete National Geographic™ (CNG) It was a
digital version of a!l the past issues of National Geographic magazine going back 108 years. The
CD-ROM's contained copies of the magazine's pages exactly as they were published in print, displayed
two pages at a time and in the same order as the original magazine, along with a new introduction and a

“program that allowed users to search for specific content. The second case began in federal district court

in Atlanta in 1988 and was commenced by photographer Jeffrey Crecnberg (Greenberg v. National
Geographic Society, et al) (referred to as Greenberg |} based on the same undetlying facts.

in both cases, the plaintiffs alieged that NGS viclated Section 201¢ of the Copyright Act because it did
not abtain their permission to use these works other than in the original publication. The New York Court
found for the defendant, NGS, holding that there was no copyrighl violation bacause it deemed the CNG
compilation to be an allowable revision of the original printed publications in electronic format. The
federal district court in Georgia also ruled in favor of NGS, relying on the 1997 decision in New York
district court in the watershed case of Tasini v. New York Times Co. Tha Tasini lower court had heid that
the re-use of freclance writers’ work on databases and CD-ROMs withaut their express permission did not
constitute a copyright infringement. The rulings in both Faulkner and Greenberg | went up for appeal.

Greanberg | was heard first. In March 2001, 2 three judge panel of the 11th Circuit Court of Appeals in
Atlanta, GA, reversed the lower court ruling that new content in the CO-ROM (including the introduction
and the ability fo search) did indeed infringe on the copyright of photographer Jeffrey Greenberg. It held
that NGS had “created a new product, in a new mediurmn, for 8 new market that far transcends any
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privitege of revision or other mere reproduction envisioned in the” Copyright Act. With that reversal the
11th Circuit Court pane! sent the case back to the iawer court to decide how much Greenberg shouid be
paid in damages. Legal analysts at the time noted that the fact that NGS had applied for, and‘rece_wed.
a copyright for the CD-ROM — claiming it as new work — figured heavily in the 11th Circuii Court's written
opinion. . . _ -

It is important to note that the circuit court decision in Greenberg ! was rendered shortly before the U.S.
Supreme Court handed down its own' decision in Tasini. That case was the result of a suit prought by of
the National Writers Union against The New York Times Company, Newsday Inc., Time Inc., Lexis/Nexis,
and University Microfilms inc., claiming copyright violation regarding the elactronic reuse of work
produced and sold on a freelance basis. On appeal, the 2nd Circuit Court in New York in Tasini had
overturned the 1997 federal district court decision, finding that the re-use of freelance writers’ work on
datebases and CD-ROMs without their express permissien constituted a copyright infringement.

The 2nd Circuit in Tasim held that the Copyright Act did not authorize the copying, repraduction and
distribution of “arficles standing afore and not in context’ or "as part of that particular collective work to
which the author {originally) contributed” or “as part of ... any revision” thereof, or “as part of ... any iater
collective wark in the same series.”

After the 2nd Circuit Court's ruling in favor of the writers, the same group of publishers that are now
seeking to file briefs in Greenberg appealed Tasini to the Supreme Courl which in June 2001 upheld the
2nd Circuit's rting by a 7-2 majority. That decislon meant that in the absence of a written contract, a
freelancer automaticaily retains the electronic rights to their printed work under the Copyright Act of
1978, o .

The findings in Tasini also began to distinguish methods of reproduction (print, microform, electronic
database). “Whereas microforms ‘represent a mere conversion of intact periodicals (or revisions of
periodicals) from one medium to ancther,’ the databases offered users [in Tasini] articies in isolation
absent their context in intact collective works.” ' :

On March 4, 2005, foilowing the same !égél labyrinth as Tasini, the 2nd Circuit ‘Court in New York upheld
the district court euling in Faulkner. Judge Raiph K. Winter found in favor of NGS because the "transfer
of work from one media to another generally does not alter its character for copyright purposes.”

This leads to the important distinction beiween Tasini and the cases of Faulkner and Greenberg. In
“Tasini the user of a datsbase was presented with the authors’ work one piece at a time — gut of context
from how it was originally published — and on a page by itself as a piece of material returned as the
result of a databass search; whereas the NG5S CD-ROM set retains the material’s original presentation

page by page while staying in context and In sequence, being viewed as an electronic “replica” of the
magazine.

Thus it can be suggested that, whereas the hokiings in Tasini represent what is not allowable under
capyright law, Faulkner sets forth what is allowable. A key factor and consistent with the 2nd Circuit Court
rulings in both cases is that the standard for review centers around how the materials are “presented to,
and peiceptible by, the user;,” whereas the Greenberg | court focused on how NGS put its new
compilation together (e.g., containing separately copyrightable components, such as a moving image
infroduction, the digital replica of the magazines and software for search capabilifies).

The 2nd Circuit's decision mn Faulkner in favor of NGS was based an the court's view that the digital
pages were displayed to viewers exactly as they had beer displayed in print, without changes or.
modifications, and within the criginal context of each other, so that they were exact duplicates of the
original magazines — and therefore amounied to being no more than a revision.

Conversely, the key to the 11th Circuit's 2001 decision in Greenberg | was the fact that the judges thers
viewed the CD-ROM as: (1) the original wark of a new author (the act of compiling the issues into one
venue, and adding new features), (2) that they were presented in a new medium (electronic instead of in
prin{) and (3) were being sold to a cifferent market, therefore making the set a “new product”. Based on
those findings the court found that NGS had indead committed copyright infringement by failing to obtain
permission for its digital use of the photographs in question. In 2004, pursuant to that ruling, 2 jury
awarded Greenberg $400,000.00 in damages. Weighing that award against the $120,00 saie price of .
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the CD-ROM NGS stopped selling it and appealed.

Confusing the matter even further is how a different three judge pane! i 11th Circuit ruled in June of this
year. Citing Justice Ruth Bader Ginsberg's language in her majority opinion in Tasini they reversed the
Greenberg | ruling in favor of NGS in a decision now referred fo as Greenberg 1. In deciding Greenberg
il the 11th Circuit panal adopted language similar to the 2nd Circuit decision in Faulkner, heolding that the
Supreme Court in Tasini had given "{acit approval” to microform-like (microfilm & microfiche) compiiations
and therefore “the relevant guestion is whether the original context of the colective work has been
presarved {or not] in the revision." In a final legal twist, the full 11th Circuit vacated Greenberg |1,
agresing to hear the case en banc (by the full court) next year.

Relying on the distinction made by the Tasini Court between the inter-active, searchable nature of an
electronic database yielding stand-alone articles and photos versus ihe intact, original context of the
coliective work as preserved in microform; the publishers have asseited that 8 CD-ROM is notihing more
than an electronic version of those traditional storage media, accurately and identically reprodusing
whole periodical libraries in their original form and context and thus not infringing on the copyrights of
those conttibutors (photographers, writers, etc.) whose work was part of the original publication.

It is that evelving capability of digital reproduction and dissemination that is \ne underlying argument of
the publishers’ amicus driefs submitied in Greenburg. In Tasini the publishers first argued (and iost) that
there was no difference between microfilm/microfiche copies and their searchable databases. Now they
assert in their Greenbarg papers that the CD-ROM compilation is an exact electronic replica of the
original publications. So strongly de they believe in that anatogy that mary of them have created and
marketed their entire cotlection on CD-ROM. It is no wonder that these groups are supporting NGS in its
court case when they have “Playboy Cover to Cover® and "The Complete New Yoarker: 80 Years of {he
Nation's Greatest Magazine® (lo name but two) on sale for $100.00 and $125.00 respedtively.

Because the court in Greenberg 1 found that the software (which is itself protected by copyright) used to
create and access these slectronic replicas was anothet factor in determining that the CD-ROM was a
new work ard not just a revision of an old one, the publishers also argue that as long as the software
afiows users to view the copyrightable work in its original context then the software is “irrelevant” fo the
copyright question. . BT

The pubdlishers also make the same econostic argument that they did (and {ost) i Tasini - that if
required to re-negotiate rights and payment questions with the contributors o the original work — that
they will be beld up for ransom or otherwise have o radact the new compilation so as not to be in
violation if they do not come to an agreament. In dismissing the parade cf horribles outlined by the
publishers in Tasini, Justice Ginsburg noted, “It bears reminder here and throughout that these
publishers and all cthers can protect their interests by private contractual arrangement.”

We must now wait to see how the entire 11th Circuit decides this very important copyright issue given
that its smaber panels issued conflicting decisions. Considering the magnitude for impraved or eraded
copyright proteciicn it will be Interesting to see if this case makes its way to the Supreme Court given
their refusal to grant cert on two separate occasions,

It is also unfortunate to note that as of this date no one has sought leave to file an amicus briet on
behaif of the Plaintifi/Appsllee (Mr. Greenberg) and the time may have passed to do so. Another
interesting note is that Kenneth W. Starr (formerly. of the Office of the Independent Counsel, author of
the Starr Report, which i2g 10 President William Jefferson Clinton's impeachment preceedings on
charges arising from the Monica Lewingky investigation) is the lead counsel for NGS.

Osterreicher is the general counsef for NPPA and a member of the New York
State Bar Association Media Law Committee. He has been a photojournafist
for over thirty yoars, having covered hundreds of court procesdings.
Osterreicher helped draft the NPFA Amicus brief fo the New York Stafe Court

gi) Appeals in support of cameras in the courtroom in Court TV v New York in
05. . ‘
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[n addition 10 entirely unauthornzed nnape use, reuse of images beyond the scope of the ongina licensing agreement is a

" prominent issue il the Lusiness of stoek licensing. The best-publicized, precedent-selting case of this nature is §997°s Tasini v.
The Naw York Times. Alter a series of appeals, the newspaper lost o the froclanee wiiter, with the court deciding that republishing
copytighted work in a database, cutside of the original publication's conlexl and wilhout permission or compensaticn, constiuted |
infringement.

Arnother landmark case Uit will affect how imugery is reused, Greenbery v, Nutionad Geographic Sutiety. is currestly moving
closer to final resolulion. 'Ihe gencral counsel of the Nalional Press Photographers Association, Mickey H. Ostorreicher, has
pesmed an syt s gl el e vl ine of the issues, T this lawsait, photographer Jury Greenberg sued the magazine
publisher m 1997 for ceproducing his images on a compilation CD. Greenberg soys he heensed the images for use in the print
cdition, and the CD is an entircly vew product, The publisher argucs that the CD is a revision, henee doecs not constitute cither a
new produeet or an infritgement. ' '

The U8, courts” decisions in this case can only be described as vacillating, Thus far, vartous divisions have ruled for both sides
and subsequently vacated these devisions. Currently, the case is pending a new, supposedly final hearing by all 12 judges of the
1ith Circnic Court of Appeals. Mot swprisingly, putlishing giants including Gansett, Hearst, Time, Newsweek, Forbes und u long
list of others have sought pernission fo tiie amicus (friend-of-the-court) brety arguing the casz of NGS.

“Itis afso unforwnate 1o sote that as of this daie no one has sought leave 1o file an amicus bref on hehaif of the PlaindffrAppellee -
(Mr. Greenberg), and the ume muy have passed to do se,” comments Osterreicher. It ig indeed surprising that in an industry that
stands 10 jose yevenue, should the coun side with the publisher, neither leading companies nor advosacy groups have goticn
involved. .

This entry was posted ob Suday, Novemosr 4th, 2007 at 10:30 pm and is filed under Conrnentary. You con foflow any vesponses o this entry theough
the NS 2 Gfeed. You cun feava o res venine, oF track buek lrom your own site,
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By Frank Martinez

Lvery period has its symbols or
icons that instantly communicate
the look and feel of that particular
time. More than anything else, the
Internet is our of-the-moment sym-
bol. The question for us is how to
deal with and manage the Internet’s
impact on culture, social institu-
tions, and the taw—the latter being
the glue that holds it all together.
Increasingly, the courts have been
faced with cases that have forced
them to consider the impact the In-
ternet has on laws from an unwired
age. The single biggest impact has
been in the field of copyright. Ru-
mors to the contrary, copyright is
either dead nor dying. It is merely

he constitutional principal that
Fartist or author should derive the
benelits of his work by controlling
the creation, publication, and dis-
ination of the work. The rights
erated in the copyright statutes
the means by which those bene-
Tits are secured and protected.

Iere's how the Constitution out-
lines the bargain. As an incentive to
create, an artist or author receives a
monopoly to his work for a limited
period of time, after which the pub-
lic receives the benefit of the work.
Hence the term “public domain.”

It one sense the Internet is irrele-
vant to any discussion of copyright,
since it is the actions of people, not
the medium they work in, that de-
termine the outcome of copyright
infringement suits. But the large
issue the Internet has raised is
whether the use of any copyrighted
material on the Internet constitutes
a fair use.

&
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Japting. Copyright law is founded

The fair use exception in modern
copyright law recognizes that excep-
tions to exclusive or monopoly
rights often result in a public benefit
that far outweighs the rights of an
author or artist without harming the
value of the work. The fair use ex-
ception is one of the most litigated
areas of copyright law. At the same
time, fair use is one of the least un-
derstood defenses to a charge of
copyright infringement, because the

©

a

statute has no identified or “bright
line” rules. Instead, the statute pro-
vides a series of tests that a court
must examine and then weigh in
favor of the copyright owner or the
alleged infringer.

A fair use of a copyrighted work
is generally one that is used for the
purposes of criticism, comment,
news reporting, teaching, scholar-
ship, or research. When hearing a
copyright infringement suit in
which fair use has been raised as a
defense, a court must examine the
purpose and character of the use,
including whether the use is com-

mercial in nature or is for nonprolit
educational purposes. The nature of
the copyrighted work is examined,
as well as the amount and substan-
tiality of the copied portion as used
in relation to the copyrighted work
as a whole. Finally, the eftect of the
copying upon the potential market
for or value of the copyrighted work
is examined and is often considered
to be the most important factor
weighed by the court.

The nature of the Internet makes
the issue of fair use an everyday con-
cern. All through the 1980s the
courts placed new computer tech-
nology within the context of classic
copyright law. Today, hardware and
software copyright issues are well
settled: We know whether the soft-
ware code, menu structure, or the
look and feel of a program are copy-
rightable. We are only now begin-
ning to find out whether copying for
digital sampling, fanzines, Webzines,
or bulletin boards constitutes a fair
use of copyrighted material.

In Religious Technology Center v.
Lerma, a federal court in Virginia
was pointedly asked to consider
whether information posted on the
Internet required special treatment
under copyright law. Lerma defend-
ed his posting of Church of Scien-
tology material on the Internet as
mtended criticism, comment, news
reporting, and scholarship—and
therefore a fair use exception. In re-
jecting Lerma’s fair use defense, the
court also explicitly considered the
ephemeral nature of - newsgroup
postings. The court reasoned that if
newsgroup postings contained unli-
censed copyrighted work, it was the
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character of use—not the method
of transmission—that determined
whether their use was a fair use,

In Sega Enterprises Lid.v. Maphia, a
federal district court in California
determined that a bulletin board
operator may not have direct liabili-
ty for copyright infringement if his
or her BBS receives unauthorized
postings of copyrighted work. The
court did find, however, that a BBS

- operator could be held as a contrib-

utory infringer if he had knowledge
of the nature of the postings and ac-
tively facilitated or encouraged the
unauthorized postings.

In an earlier Sega case, Sega En-
ferprises Lid. v. Accolade, the court
found that the reverse engineering
of software was a fair use, if the re-
verse engineering was used to create
an entirely new program. Here, the
court found that the fair use excep-
tion worked as it was intended. Ac-
colade’s use of Sega’s copyrighted
computer code facilitated an entire-
ly new creative expression, which
did not harm Sega’s market.

Whether or not fanzines’ or Web-
zines’ use of copyrighted work is
considered a fair use is being re-
solved on a case-by-case basis. Be-
cause they are a relatively new phe-
nomenon, the courts haven't yet
been involved to any great extent.
However, the main issue raised in
any case where fair use is offered as a
defense will be the familiar one:
Copyright is intended to protect the
expression of a creative thought or
act. Since those expressions take
form in many media, the doctrine of
fair use as it relates to the work of
designers and artists also applies in
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more traditional media such as film
and television.

Lately, two producers have found
that the fair use exception could not
shield them against a charge of
copyright infringement in instances
where there was unauthorized use
of an artist’s works in film and tele-
vision.

Traditionally, the use of an
artist’s or designer’s work in these
media was almost always considered
a fair use of an otherwise pro-
tectable work. Recently, however,
several cases were heard in the
influential Second Circuit Court of
Appeals in New York that may
modify the longstanding notion
that the minimal use of a designer’s
or artist'’s work in film or television
is normally considered a fair use
under copyright law.

In one case, the artist Faith Ring-
gold brought a suit alleging that
Black Entertainment Television’s
use of a poster reproduction of her
work Chureh Picnic was extensive
enough to constitute a copyright in-
fringement of her exclusive rights in
the work—even though the original
work is owned by Tligh Museum of
Art in Atlanta, which had a non-ex-
clusive license to publish posters of
the work. BET used Charch Picnic
during an episode of the television
series “Roc,” a sitcom depicting the
lives of a middle-class African-
American family. :

Ringgold’s case will probably
have an impact on the copyright
doctrine of fair use as it relates to
the use of a designer’s or artist’s
work in film, television, or new-

media. In reviewing the facts of the

case, the court examined the bound-
aries of the fair use defense as it re-
lates to the use of artwork in televi-
sion and helped clarify the definition
of what constitutes a de minimis use
of a copyrighted work. In addition,
the court noted that a regulation es-
tablished by the Library of Congress
(the governing body for the Copy-
right Office) required the payment
of a royalty for public broadcasts of
published pictorial and visual
works, whether used in a feature or
as background display in a televi-
sion program. In pointing to a regu-
lation directed to public broadcast-
ing, the court noted that the Library
of Congress had concluded that
even a background use of a copy-
righted work in a television program
normally requires payment of a li-
cense fee. The court concluded that
the regulation could reasonably be
interpreted to apply with equal
force to commercial broadcasters.
Like many artists before her,
Ringgold was faced with a two-
pronged defense. Normally, if the
use by another of a copyrighted

- work is de minimis, it is usually con-

sidered a fair use of the copyrighted
work. In addition, since visual works
of art are so different from film or
television, it has traditionally been
considered impossible for a movie
or a film to erode or supplant the
market for a visual work. Conse-
quently, one of the most important
tests an artist or designer must ad-
dress in a copyright infringement
case could almost never be proved
using the traditional analysis ap-
plied to written works.

In the Ringgdld case, the court

found that the use was not de min-
imis because the work appeared sub-
stantially complete in sequences
throughout- the television episode
for a total of 26.75 seconds, In addi-
tion, the court found that use of the
copyrighted work to decorate a set
was so closely related to the reason
the original work was created that
BET's use could not be considered a
fair use within the normal context.”
The court noted that the use of Ring-
gold’s work to decorate the set for
the television episode was not even
remotely similar to any of the uses
normally associated with a fair use.
What makes this case particularly
important for designers and artists
is the court’s novel application of
the Library of Congress “back-
ground license fee” provision. The
court’s explicit recognition that
works of art deserve greater protec-
tion when they are exploited in the
television medium provides needed
clarity to an important area of law.
In a second case, Woods v. Univer-
sal-Studios; Inc.; the court awarded
damages to a graphic designer
whose work was the basis for one of
the sets for the science-fiction film
12 Monkeys. Prior to an actual finding
of damages for copyright infringe-
ment, however, the court issued an
injunction against the showing of
the film. Traditionally, such injunc-
tions are almost never issued since
any delay in the release of a film al-
most always results in a loss of rev-
enue. Normally, income lost as the
result of an injunction is considered
Continued on page 202

Frank Martinez is an intellectual property
atorniey i New York,




Fair Use Revisited

Continued from page 32

punitive in nature, The injunction in
this case represents one of only a
handful ever issued in the entire his-
tory of film in this country.

The case is important from the
perspective of defining the rights of
a designer or artist because the
court’s decision illustrates the copy-
right principle that:copying in a dif-

ferént_medium: can still be an in-

“fringement Here, the producer of
the movie used a set that was essen-
tially a three-dimensional reproduc-
tion of a prior two-dimensional
work by Lebbeus Woods. In this in-
stance, the court noted that the
movie producer’s use of the work
was Tot: “transformative” ‘under
copyright law and since the set de-
signer for the film had no author-
ship rights in the underlying work,
the set design could not be consid-
ered a permissible derivative work
under copyright law. In addition,
the court found that Universal Stu-
dios’ use was not an inconspicuous
or background use of the artist’s
work, which would have weighed in
Universal’s favor.

In order for a work to be consid-
ered transformative, the single most
important factor is whether the new
work will supplant the copyrighted

inger are such that a.néw,
rt i created. This test'can-:
e: feduced: to-matheématical’
s: beyond:the basic
'y of the amount and substan:
f the portion used in relation?
> copyrighted work as’a whole.
These cases can be interpreted as
broadening the rights of artists and
designers since they identify factors
that better determine when the use
of a graphic work is or is not a fair
use. However, the defense of fair use

is always examined in light of the
particular facts of each case and
there are no rules or guidelines for
artists who use the work of othersin
some appropriative manner. In such
cases, however, a court will look to
the distinctive nature-of each of the
works, how much was copied in the
creation of the new work, and the
purpose of the new work, as well as
the entire look, feel, or sound of the
new work as compared to the origi-
nal.

The creative process is, in some
ways, like the law. Artists and de-
signers study and learn from the
past. Each new work is judged on its
own merits, and trusted concepts
are adapted to new situations. Just
as it is almost impossible to define a
great work of art by category, the
defense of fair use in copyright law
also resists simple definitions.




What are these rights? |

As cxplained in the landrnark 1986 federal gavern-
ment boole, Jurellectual Property Riches in an Age of
Electronics and In j&mzdrim current thinking

about intellectual propercy ri ghts includes the

right ro:

* Possess or physically contrel so mething;
* Use or ¢njoy its bencfics;

« Manage or decide how it is to be uscd;
* Recelve income from it |
* Consume or destroy it;

» Modify it;

* Transfer ix;

» Distribute it; and

+ Exclude others from using it
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The Net Impact of the New Copyright Bill

By Joux Scewazrrz
Washingion Post Ssoff Writer

“There are 50 many baftles going on about
the Internet these days—control of privacy,
sex and ooa artists, to name a few—that yoa
might not have focused on one concerning
Wiﬂ!t&&dahdofo&re:kﬂhham.md
their ongoing war has reached 2 crocial stage.

Last Thuraday, by a 99400 wvole, the
Serate approved the Digital Millenniom
Copyright Act, 2 bill that wroudd implement
two copyright treaties adopted in 1996 by the
Organizaficn to cower property. rights over

written material, sound recordings and soft-

ware in the ooline workl What's got some
people upset are sections that they say would
restrict access for privete use 10 2 whole
range f material oo the Net. -

Ta exphin: The notSon of coprright in ts
country is as okd as the Repubdic itself, with the
Coostitution giving Congress the power "To
promote the Progress of Scieoce and the useful
Arts, by securing for Himited {Emes to Authors
and Inventors the emclusive Right to:their
respective Writings and Discoveries. ..."

But the Founders also wanted the market-
place of ideas to be zn open-air bazzar, with
plenty of wares on display. So over time, the
copyright docirines evolved inte 2 system
that gives great protecton to those who
create, but with a significant exception that
aliows others 1o make partial use of those
works, "

This exception is known as “fair use,” the
doctrine that says it's all right for me 1o quote
2 lew insightful paragraphs from great works
in my stories, and for teachers to present
poetry, maps, photographs and other copy-
rggﬁtnble material in the classroom. Copy-
right Liw represents a very deficate balance
belween the rights of ercators and of the
pe{)?le who use their cveations,

Crealions on paper, at least. And on vinyl,

and in film, But oc the Internet? For the most
part, legal scholars say, the protectioos in the
rest of the world fully 2pply online. But the
owers of copyrights aren’t so sure, and they
want to nail down their righis.

Publishess and cther copyright bolders sy

meznmgless

copies of 2 work around the globe by hittinga
fewr keys. "Digital is different,” says Carol
isher, vice president for copyright at the

Association of American Publishers, “What -

we're trying to fight off is attempts to destray

that give legal oormph to highech schemes
for protecting copyright bolders’ matesials
from manthorired use, Want to download a
photograph to reprint it in your :
Fine, Pzy the copyright holder and get keys 1o
=mlock™ the protection.

Want ta make “fair use” of the picture—io
give it to your daughter for a school report,
say? The copyright bolder would have the
right to insist that you come to him or ber to
gt access. Crezte or sell a way to get around
the protections, and you could end up paying
£2 500 in civil fines for unauthorized uriock-
ing—or face criminal charges and fines of §1
million. -

Critics of the bill, and of a sinilar mezsure
working its way through the House, say this
is not a reaffirmaticn of copyright protection,
tnztamajﬂrshiﬁintbebmmdaryﬁnesof
intelectual property law. .

Adam Eisgrau of the American Library
Associalion wh! me that he sees a “legal
infrastructure being created out of whole
cloth for the beginnings of a pay-per-use
information universe.”

The language of the Senate bill, S2037,
expbcilly states that “nothing in this section
shall affeet ... fair use.” But Eisgrau argues
that in practical lerms the new right Lo
control access Lo information guts the prind-

Places to Go

Read zbout the online copyright

debate—where else?—ontine!
The copyright owners argue their

* case at www.publishers.ong. The
Creative [ncentive Coalitionisat -
www.cic.org. Forcritiques of the
copyright bill, try the Digital o
Future Coalition at www.CTC.07g.

pkofﬁﬁmfkcmﬁraiﬁmﬁied_n‘z
the one band saying it’s 2l right to borrow his
car but on the ?ihe:_ banad Jeaving it ina.

ship over the Net for profit, the pirate is
taking cash right out of their pockets.

But farther back in the ranks are the
businesses that are really funding this cr
sade: the publishers, movie studios and other
employers of high-priced intellectual proper-
1y Iawyers,

On the other side of the battlefield are
people like Bisgraw: librarans {who want 1o
guarantee that the greatest amount of infor-
mation gels okt lo the most people} and
researchers, scholars and educators who
could ill afford their calting if they have to pay
for every paragraph they cite

The big moncy on their skde comes from
the clectronics manufacturers and compuler

. industry types who forcsee economic disaster

inserted a provision calling for recommends-
tions on_this issue within six months of

Tn boef debate tast week before the Senate
yote, Son. John Ashcroft (R-M) calle:d the
copyright bill “one of the most important
pieces of Lechnology legislation in the 105th
Congress.” That's certainly true—and it un-
derseorcs why his is such a controvers:a_i.
and pitfalifilled, topic. { sure hope they gel &t
right.

Jobn Schwerle's e-matl address is
schwarlf®twep.com




“part “character

Kirsch's Handbook of Pablishing Law, by
Jonathan Kirsch, covers the full range of
publishing’s legal issues. Of particular
interest is a clause-by-clause analysis of
a standard book publishing contract.
Sample contracts, deal memos, notices
and other forms are included as well.

. $21.95 plus $3 shipping and handling,

Acrobat Books, Box 870, Venice, Cali-
Jornia 90294, tel. 310/578-1055.

it wum-, DIGEST mumgm,

The Writer’s Di-
gest Soureebook
for Building Be-
lievable Charac-
ters can provide
you with the
means to create
legendary char-
acters. Part

workbook, part

idea generator,

VEav Al Catlein

thesaurus,” the
book helps writers find the right details
to bring fictional people to life. Use the
handy form to fill out the details of each
of your characters’ lives. $17.99. Writ-
er's Digest Books, 1507 Dana Ave., Cin-
cinnatt 45207, tel S00/289-0963.

If you need photos to illustrate an arti-
cle, call Image Masters Studio. Mail or fax
your requests, and they'll send you four
to eight possible illustrations. If you like
the photos, you can lease them from
Image Masters. Prices vary. For infor-
mation, contact I'mage Masters Studio,
Box 1301, 508 N. Maysville St., Mt.
Sterling, Kentucky 40353, tel. 606/497-
0821, fax 606/498-9249.

Robert C. Brenner shows you how o get
the most out of your editorial-services
business in his book, Pricing Guideé for
Desktop Services. Brenner covers many
aspects of pricing, from determining
your costs to bidding the project to sur-
viving competition. One chapter pro-
vides case studies. $34.95. Brenner
Information Group, Box 721000, San
Driego 92172-1000, tel. 800/811-4337.

“Multiple personalities is such a cold term, Mr. Flagg.
Let’s just sy you have a Swiss Army life.”

WHEN YOU PUBLISH WITH

Q&QMO%

PROMOTION PUBLISHING...

In just two years we hav
Every month

We have a nationally recogmze
We have hundreds of independent hoo

_Call The Maverick Publisher to

tell you what we believe ProMotion Pub
book will be a great.success — but we can guara
national exposure that will give you a legiti

YOUW]LL BE
tured on a half-hour TV show

your book

i on radio shows to promote your

for your book sales when sales

nd ask for Rich. We'll honestly-
) for you. We can’t guarantee your -
“You and your book will get the kind of |
te chance to achieve financial success.
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- Questions and
- Answers About

important for you to guard yours.

. concept; it does not protect the under-
lying ideas or concepts themselves.
Actuaily, a copyright is not a single
right, but a bundle of separate rights.
The five basic, sometimes overlapping,
rights are: '
® Reproduction—the right to cre-
identical or substantially similar

BY HOWARD G. ZAHAROFF

s a writer, you are con-
cerned with expressing
our words. Publishers

y
Prods, U,

tion—the right to create
orks,” such as abridg-
tions and versions in

. To protect yourself
r words, you must know

1

int

publicly,
® Display
work publicly
film, slide, TV
Thus, some
lish John Grish

opyright Act” (to be
f the US Code). This
al “works of author-

clude virtually every needs Grisham!| n to repro-
put—from literature, eproduction
gs, to movies, chore- ‘a movie ver-

i€ basis of a TV
tformance), or
fined character

er programs. What
ects is the way an

s WWRITER'S DICEST

When you “sell” your words, you're actually granting o publisher the rightto copy
them. An infellectualproperty attormey explains what o copyright is, and why it's

attorney Reggie Love and place her in
an entirely different story. (Courts have
extended copyright protection to origi-
nal, well-defined literary characters.)
People in publishing and entertain-
ment often purchase some, but not all,
of these rights, using special terms to
define the scope of their purchase. For
example, publishing agreemenis may
ask authors to license first serial rights,
reprint rights, paperback print rights,
foreign translation rights and TV adapta-
tion rights. Before signing such a con-
tract, writers must appreciate how their
work could be used, and should be as
clear as possible about the rights they
are granting—and often, for clarity, the
rights they are expressly retaining.

How Do | ““Get’ a Copyright?

Unlike patents, which must be applied
for and granted, copyrights arise auto-
matically, as soon as you put your ideas
into tangible form. Thus, from the
moment you express yourself on paper, -
canvas, video or computer disk, your
expression is protected.

It follows that copyright protects
people’s online transmissions. Of
course, many transinissions are often
intended 1o be reproduced and guoted.




done with explicit or implicit
an, such quotings and retrans-
w#re fine. When done without
ion, however, they are not
in a recent case, it was ruled
or of a computer bulletin
4 infringed Playboy's copy-
¥hen he allowed subscribers to
copyrighted Playboy photos,

ong Do Copyrights Last?

orks created or first published
r 1977, a copyright generally lasts
ntil 50 years after the author’s death.
However, for anonymous and pseudon-
ymous works, and works made for hire
(discussed below), copyright protection
expires 100 years from creation or 76
years after publication, whichever is
sooner. (The trend internationally is to
lengthen these terms, and bills are pend-

ing in Congress to do so inthe US.)

_ % !
&% %ﬁy

These are fixed terms and may nof
renewed. (For works publlsh d
1978, different rules apply:

information, see Se%"
Copyright Act.)

Must I Place a

Although co tlc, there
are two m ‘can use to
Hnprove t

ing on tl}% :

word C gen

your work, If your plece
anthology, magazine or otHer 1
work, a single notice in the
name preserves your rights. Howas

including a separate copyright notice™#
your own name will clarify that you
alone, not the publisher, have the right
to authorize further uses of your work.

The second measure that improves
your rights is registration. Registration
is not required for a copyright to exist,
but it is a prerequisite to a suit for in-
fringement of US works.

The Copyright Act also adds a spe-
cial incentive for registration: If some-
one infringes your work, you may re-
cover both your actual damages (that is,
lost sales) and the infringer’s profits.

However, if your work is infringed after

you register it, you may also recover
your attorney's fees (often the Jargest
part of the award) and you may elect,
in lieu of receiving actual damages and
profits, to receive “statutory damages.”
These are monetary damages awarded

at the court’s discretion without regard

to your actual loss. For “willful” copy-
right infringements, statutory damage

¥
time durmg the term of cop i
However, registration within three™
months of publication generally pre-
Serves: your rlght to all mfrmgement

ratlon process is fairly smlple:
ypsright Form TX to register non-

: literary works. Use Form PA
er works of the Performing
uding plays and movies. These
forms are relatively easy to
gte—provided you read the
ﬁons Your application must
fﬁ$20 fee plus one copy of your

Copyright Office {se6 Ci 7h).

Registration is critical for publish-
ers, but of limited importance for free-
lance writers. Most writers don’t earn

Moree;‘er, ecanse failure to reglster
only loses you statutory damages and

" nine categories

mpublished, or two copies of

e§§ugh to Jusmfy the cost of reglstrat,m@% y

the ability to file your lawsuit immedi-
ately, only authors with bountiful tirne
and money, or with special reasons to
fear infringement of their works, should
choose to register on a regular basis.
Besides, infringement is the excep-
tion, Where it occurs, it usually can be
settled without lawsuits or registration.

Who Owns the Copyright?

The rules of copyright ownership are
relatively straightforward: The creator
of the work generally owns the copy-
right unless he or she assigns it in writ-
ing to another party. The primary excep-
tion is works made for hire, where the
party who commissions and pays for the
work, rather than the creator, owns the
copyright. -

There are two types of works made
for hire. The first type includes all works
created by employees within the scope
t%glr employment {unless expressly

d by contract). This normally
de works created on vour
re unrelated to your
will inelude works
Eyour job and, often,
te on company
‘resources. So if’
newspaper to

the copyngh
als. If you w

works at your
1nfr1ng1ng you
copyrights.

The Copyrig

translations, compl
audiovisual works,:
for hire if they ha
missioned and a sj
ment identifies thep
court decisions h

ifiployee and
ing that your
ise assigned
pittinue to own the
neone paid you to
ourse, those paying
gomething. If you don't
§ what that something is,
diyour publishers should state
i ireement in writing.

Ky

As you prepare or negotiate that

you haveI}i%
work is

_agreement, keep these three rules in

mind:
First, carefully read the terms of
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UNDE?STANDING COPYRIGHTS

any written agreement offered by the
publisher. Be sure you understand and

agree with the terms before signing. I -

general, you should nof accept work

made for hire agreements, (I discuss

this point further in my article “Fighting
Tooth and Clause,” which appeared in
the June 1992 WD.)

Second, if your publisher hasn’t
stated the terms in writing, consider
doing so yourself, The best form is prob-
ably a short letter describing the terms
of your engagement (for instance: “I will
 deliver a 3,000-word introduction to
copyright law by Dec. 29, 1995; upon
acceptance you will pay me $500™) and
the rights you are granting (“You will
have first North. American serial righis

for one-time use, and the right to reprint -

the material in any form for resale for
25% of the original purchase price”).
Third, the Copyright Act helps writ-
ers by specifying that when you submit
a piece for publication in a magazine or
other collective work and there is no
written agreement; your publisher
acquires only the right to publish your
piece as part of that collective work, of
any revision of that work, and of any
later collective work in the same series.
You retain all other rights, and are free
to revise.or remarket your piece. As
publishers in this digital world grab for
more and more rights from authors, this
legal definition of the rights these pub-
lishers acquire {absent a written agree-
mernt) is often a better deal than writers
receive in publishers’ written contracts.
Therefore, although as a lawyer [ prefer
written agreements to unwritten under-
- standings (which often turn out to be
misunderstandings), if you suspect
your publisher will demand more rights
than those granted under the above rule,
you may be better off leaving the grant
of rights unspoken.

What About Collaborations?

Under the Copyright Act, when two or
© more persons contribute copyrightable
material with the intent their contribu-
tions be merged into a unitary whole,
the product is a joint work and the con-
tributors jointly own the copyright.
However, if one collaborator’s contri-
bution is not itself copyrightable (for
example, uncopyrightabie ideas and
suggestions rather than words, lyrics ot
tunes), that contributor is not a joint
author and has no copyright claim. Simi-
larly if two or more authors contribute
copyrightable material without intend-
ing that their contributions merge (for
instance, a composer sets, with permis-
sion, a copyrighted poem to music), the
end result is not a joint work and the

26 WRITER'S DIGEST

authors merely own the copyright in
their separate creations.

Pnder the law, each joint owner of
the copyright may grant nonexclusive
licenses to the work, but must share any
money earned with the co-owners, Each
joint owner may also prepare and pub-
lish révisicns of the original work. If a
co-owner dies, his interest passes to his
heirs—unlike many forms of co-owner-
ship, where the deceased’s interests
belong automatically to the surviving
CO-OWNeEr,

Although the law will answer the
most critical questions about joint own-
ership, there are many questions it does
not answer {(such as whose name will
appear first) and many answers are not
ideal (for example, it is often better for
one co-owner, or all by. consensus, to
control licensing of the copyright).
Therefore, before you engage in any
serious collaboration, you should: first

_put together a written agreement that

addresses such issues.

What Is “’Fair Use’’?

As you create your own works, you will

occasionally need to consult, quote or
otherwise use another author's work.
The Copyright Act permits the fair use
of portions of others’ work for research,
teaching, news reporting, criticism and
similar purposes. Although the Copy-
right Act never defines fair use, Section
107 of the act lists four factors that must
be considered in determining whether a
use is fair; ‘

¢ The purpose and character of the
usge. People who use another’s copy-
righted work for certain favored pur-
poses—including nonprofit educational
use, noncommercial research, news
reporting and criticism—are given
wider latitude for copying. On the other
hand, pure commercial use of a copy-
righted work generally weighs against a
finding of fair use. (However, even com-
mercial uses must be distinguished, For
example, one court allowed a competi-
tor to reproduce several TV Guide cov-
ers, deeming “truthful comparative
advertisement” a favored commercial
use.) Courts may also consider the
user's conduct,-so that if a work was
acquired by theft or trickery, its use is
less likely to be considered fair. In the
1994 Supreme Court Acuff-Rose case
involving 2 Live Crew's parody of Roy
Orbison’s song “Oh, Pretty Woman,” the
court indicated that if the use made is
not passive reproduction, but actually
transforms the original work into a cre-
ative new work that ''adds something
new, with a further purpose or different
character,” the alleged infringer has a

- better chance of proving fair use.
® The nature of the copyrighted

work. Works of fiction receive greater
protection than works ef nonfiction.
This makes sense in light of the prin-
cipal purpose of the copyright laws,
namely, dissemination of information to
the public. Whether a work is published
is also critical: Until recently, courts
generally refused to permit any copying
of unpublished works. Although recent
cases, and a 1992 amendment to the
Copyright Act, make unpublished
works siibject to fair use, any copying or
paraphrasing from an unpublished work
must be done with extreme caution. You
should consult a copyright lawyer
before proceeding.

® The amount and substantiolity
of the portion used. Most courts will
‘consider first the amount of the work
used. For example, in two cadses, uses

+of 1% and 4.3% of the copyrighted works -

were found acceptable. However,

. courts consider not only the quantity of

the use, but the quality as well. If the
user copies the critical heart of the
work, this is probably unfair even if the
number of words copied is insignificant
in relation to the whole. For example,
one case held that copying less than 1%
of the copyrighted letters of Julius and
Ethel Rosenberg was substantial.

® The effect of the use on the pofen-
ttal market for or value of the copy-
righted work. Courts generally view, this
as the most critical factor in determin-
ing whether a use is fair. Obviously,

- quoting substantial portions of a work,

such as a poem, even for purposes of

“legitimate criticism, provides readers

with a copy of the work without pay-
ment to the poet. On the other hand, cre-

ating a parody of a poem or other work

will probably not diminish the market
for the original and so may be deemed

‘a fair use. In this regard, 2 Live Crew

benefited from the Supreme Court's per-
ception that no one interested in Roy
Orbison’s song would accept 2 Live
Crew’s parody as a substitute.

Some commentators recommend -

that authors attempting to decide
whether a proposed use is fair should
apply the Golden Rule: If you would be

upset to find ariother writer using your

work this way, it is probably unfair and
should be avoided. But there is surpris-
ing variation in the amount of copying
of their works that authors will tolerate.
So the safest course of action is to seek
permission. Lacking it, limit yourself to
brief quotations or paraphrasings that
convey information that cannct easily
be commumcated in another way and

Continded on page 57
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LETTERS

Continued from page 4

Write Right” (The Writing Life, Feb.).
Stafford puts into words what [ witness
daily as an editor and and a writing
teacher. Those few who actually make it
to publication are seldom the ones who
stroll in flaunting profound ideas and
PhDs, Like Stafford, the ones who suc-
ceed write from their hearts, souls and
maybe their guts, but certainly not from
their heads. While they may not impress
their English teachers, they touch their
readers, and touching—connecting—is
what real writing is all about.

So, here’s to Linda Stafford and all
of us who learn by simply doing. That
one acceptance, one small check, one
published anything in our hands means
more than a hundred doubts—spoken
or implied—Dby those who profess to
know more than we do.

The procf is in the publishing. Writ-
ers like Linda Stafford will continue to
do just that long after the wannabes
who tried to stop them are reciting
grammar lessons to themselves and
their audiences of none.

Bonnie Hearn
Special Sections Editor
‘The Fresno Bee

- Fresno, Californic

Like Stafford, I wrote while my daughter

- napped, edited during ballet practice

and revised during long trips in the car. I
worked full-time as a nurse and double-
full-time as a wife and mother. Through
it all I've managed to write and have
published numerous short stories and
two children’s books. I've had no formal
training as a writer, but like Stafford, 1
write what [ know, what [ like and what
I like to read. I have a feeling there are
more writers like Stafford and me out
there than people realize.

MM. Jaeger

Keene, New Hampshire

Corrections
The correct address for Inklings, the
electronic newsletter covering online
resources for.writers, is majordomo@
sarmurai.com.

The correct address for Voyager Pub-
lishing (not Press as listed in the Jan.
Markets} is Box 2215, Stillwater, Minne-
sota 55083-2215. The address for Voya-
geur Press is 123 N. 2nd S5t, Stillwater,
Minnesota 55082.

The correct address for the Emily Dick-
inson Award in Poetry is Box 697, Wil-
liams, Arizona 86046-0697.

Address your letters to WD at 1507
Dang Ave., Cincinnati 45207 or Writers
Dig@aol.com.

COPYRIGHT Q&A

Continued from page 26
that do not simply liven your text by dlS—
playing the author’s style. (For a more
detailed discussion of fair use, see my
“Your Best Defense” in the October
1993 WD)

Of course, these suggestions focus
on US copyright law. Foreign laws and
international treaties generally are simi-

“lar, but there are differences. Also, I'm

dealing with new works—first pub-
lished or created after March 1, 1989,
the date of the last major revision of the
Copyright Act.

Copyright law can be complex at
times, and it sometimes seems as if the
more you know about it, the more ques-
tions arise. While the Copyright Office
does not provide legal advice, its Circu-
lars and Public Information Office can
provide guidance on many issues. For-
more information, contact the Copy-

right Office Recorded Information line

at, 202/707-3000; for forms and circulars,
call the Coppyright Hotline Recorder at
202/707-9100.

There are also many excellent
books available, including Ellen Kozak’s
user-friendly Every Writer's Guide to
Copyright & Publishing Law (Owl) and
The Rights of Authors, Artists and
Other Creative People: The Basic ACLU
Guide to Author and Artist Rights, by
Kenneth Norwick and Jerry Chasen
{American Civil Liberties Union). 4D

They are the holtest—and, it seems, the
most intractable—copyright issues
writers have yel confronted: electronic

" rights, new technologies and ihe

Internet. Even as the digital revolution
promises writers greatl benefits, it also
creales enormous risks. Howard G.
Zaharoff examines in wext month's WD
how the new electronic media chal-
lenges copyright laits and how you can
protect your work. '

Howard G. Zaharoff is
an attorney who writes
frequently on copyright
issues. His articles have
& appeared in Folio:, The
i Boston Globe, Compui-
erworld and elsewhere.
This article also appears
in WD's latest special publication, The
Basics of Selling and Protecting Your
Writing. Look for it on newsstands
beginning May 7, or order your copy by
sending $5.25 {36.25 outside US) to WD,
1507 Dana Ave,, Cincinnati 45207.

Let Rutledge Books publish your
manuscript with our complete,

Our personal service lets you —
the author — make the final de-
cisions from editing to design.

Together, we will transform
your manuscript into an at-
tractive, quality book. With
over 40 years of publishing
experience and our profes-
sional staff, we guarantee
you’ll be proud of the resuit.

Send for our free brochure that
outlines our step-by-step plan.

PLEASE SEND ME YOUR.
FREE BROCHURE

Rutledge Books
Dept. WDE
P.O. Box 315
Bethel, CT
06801-0315
NAME
ADDRESS
CITY
STATE zip
PHONE

reliable subsidy publishing plan. |
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TIP SHEET

GRAMMAR GRAPPLER

Breaking Old Rules
for New Reasons

by Richard Lederer

ttention readers:
v Anyone who wants to be labeled as sexist please raise Ais hand.
v Anyone who wants to be labeled as tedious please raise his or
her hand,
v Anyone who wants to be labeled as ungrammatical please raise their hand.
Can’t we write a simple sentence without being labled “sexist, “tedious” or
“ungrammatical’?

Angome is a singular pronoun, Traditionally it has been followed by the mas-

culine pronoun ke when it applies to either male or female, as in the first, of the
sentences above. But in modern society a writer who adheres to this tradltion is
subject to being labeled as sexist.

Language has the power to shape our world even as our world is shaping
language. Among the personal pronouns—Iirst-, second-, third-person singular .
and plural—only one, the third-person singular, identifies the sex of the individual.
Among the candidates proposed to displace the third-person, gender-specific pro-
nouns are co, ef, han, hesh, jhe, person, s/he, thon, ti (an inversion of the letters
in 48) and 4es, but none has caught on.

Many reputable studies indicate that snan as the inclusive noun and ke as the
inclusive pronoun create images of males to the exclusion of females. The fis-0r-
her solution is a safe answer, but it’s the first step on the road to gracelessness and
tedium. Writers who stuff several pairings of iis or her, him- or kerself, and the
like into a sentence are not just flouting grace, they're flaunting the tedium.

Let the word go out that anyone . . . theiris destined to become good, idiom-
atic English. It already pervades the speech of educated Americans, and daily it
grows more common in writing. In his delightful little book Fumblemles, Willtam
Safire derides that kind of construction on one page but uses it unself-consciously
on another; “Here’s the best way to proofread copy: Get somebody else to do it.
If necessary, do it with them, reading aloud to each other.” (The italics are mine.)

- The gramrmatically conservative New York Times allowed the following Sentence
on its pages: “But everyone seemed too busy with their oral sneers and jousts to
pay much attention to his pieas.” (The italics are mine.)

The third edition of England’s classic Copy Editing: The Cambridge Hand-
book for Editors, Authors and Publishers announces, “An example where they
provides the simplest, clearest solution is ‘Each author presented an evening of
readings from their work.' ” Similarly, the Columbia Guide to Standard American
FEnglish supports the sentence “Each person must bring their own calculator.”

‘ That's fine with me. For centuries the plural pronoun was perfectly accept-
able after everyone. Even without the useful advice from the Cambridge and
-Columbia elbow books, some of our greatest writers—Chaucer, Shakespeare,

. Swift, Goldsmith, Fielding, Thackeray, Byron, Austin, Shaw, Auden, Orwell and

" the translators of the Authorized Version of the Bible—have been cormitting this
supposed solecism for centuries.

This shouldn’t surprise you if you open yourself to the true plurahsm of the
pronoun everyone. Fill in the blank in the following sentence: “Everyone in the
building attended the party, and had a wonderful time." [ trust you agree
that most English speakers would supply 2 they.

Onee you set yourself to it, you will soon find it quite natural to use human-
kind in place of mankind, letter carrier in place of mailman, and they in place
of ke or ke or she. Your mind will naturally slip into a mode that will allow you
to recast your statements judiciously, even elegantly, and to avoid sexism.

Richard Lederer welcomes questions on language, usage and grammar from
everyone. They can reach him at 5 Merrimack St., Concord, New Hampshire
03301 or at rledever@tiac.net. His latest book, co-written with Richard Dowis,
is The Write Way (Pocket). '
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THREE WAYS THE VCR WILL
IMPROVE YOUR WRITING

Some writers feared the VCR repre-
sented the triumph of the couch potato.
But inventive writers have found they
can harness the hard-to-program gadget
to make their jobs easier.

Here are some tips for using video-
tapes to help your writing process.

® The Video Reference Source.
Recently, when [ was writing about a
playwright, he handed me videotapes of
all his former plays. I'd read the works,
but plays are living things; it was a great
help to see how they were directed, how
they came to life. When [ wrote a profile
about an actress in a new sitcom, her
producers furnished me tapes of the
pilot before it aired. The article was
more fun to write because I could dis-
cuss fresh material.

When you start a project, ask your
subject if there's a videotape of his
or her work, or if any newscasts are
planned, {Relatives are often more
likely to have made videotapes than the
actual subjects. Such was the case with
a $1-year-old rural pediatrician I pro-
filed recently. Her cousin had kept tapes
of news broadcasts, in which I found
some wonderful quotes.) Watch videos
of a subject before you meet face to
face, and you'll get a psychological leg
up. You'll know the person’s speech pat-
terns and quirks. And you may be able
to identify topics that rile, amuse or fas-
cinate the person—allowing you to
frame better questions. Consider
reviewing a videotape with your sub-
Jject; people’s responses 1o seeing them-
selves can be illuminating.

. @ The Video ldea-Generator. When
I was asked to write an article on how
fiction has shaped women's lives, T had
awonderful time watching tapes of such
movie classics as Wuthering Heights
and Gone With the Wind—all in the
name of research.

Scan the television listings for the
topics to be covered on the morning
programs (such as Today and CBS
Morning News) and the afternoon talk
shows (such as Sally Jessy Raphael and
Oprah); then tape those that promise to
be relevant to your work. You'd be sur-
prised how often writers find nuggets of
ideas on these programs, It's a fast, easy
way to hear how people actually talk
and, perhaps, to allow your imagination
to veer off into interesting tangents.
After all, Neil Simon got the idea for ’I?Le
Odd Coupie somewhere.

With all their charts and graphs,
these shows can also save you library
time. Keep a pad of paper by your televi-

llustrations by Jim Benton
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Artistic couple demands and gets credit for work

» GREENBERGS, FROM 11

together on Seahawk Press for
almost as long. She does most
of the writing and layout; he
generally handles the business
end.

Their specialty is publishing
his photos and her illustrations
of underwater life. Guide to

Corals and Fishes sold 250,000

copies in a regular format, and
another 250,000 in 'a water-

- proof version, ‘

illustrated color cards, “made
of the same material as credit
cards,” says Jerry, suitable for
divers and snorkelers to take
underwater, to identify fish,

_shells and plant life.

Since starting the cards in
1979, they have sold more than
three million copies of the five
domestic cards and seven oth-
ers for the rest of the world,
including the Red Sea and the
Indian Ocean. The Greenbergs
charge about $2 for the cards,

to $6.

The key to their success is
that they ignore all the tradi-
tions of publishing. “When I
stopped reading Publisher's
Weekly,” says Jerry, “I started
doing quite well in the book
business.”

Virtually all bookstores and
wholesalers follow the custom
of sending unsold books back
te. publishers, who bear the
cost of the left-over books.

To Jerry, that doesn't make

Even bigger sellers are the

which generally retail for $5.50

sense. He recalls one time get-.

T R T e

ting back a dog-eared book

that had sat on a bookstore.

shelf for a year. The store
wanted $1.50 returned. “What
the hell is this?” Jerry asked.

Since then, the Greenbergs
sell directly to distributors. No
remainders. That means their
books are rarely, if ever, in
bookstores, which is fine with
them, because they have real-
ized they do much better by
getting their material into dive
shops, tourist focations and
cruise ships.

“We do everything our-
selves,” says Idaz. “We don't
even have a shipping clerk.”

The defense of their copy-
rights is more a matter of prin-
ciple than money. “These
things are not cost-effective,”
says Idaz.

But they get upset because
they see their photos and illus-
tration being stolen all over the
place. During a three-day trip
to Key West, Idaz says, “it
seemed like every store had
something of ours,” from
T-shirts to illustrations in
books.

Their routine is first to send
a letter seeking *‘a small pay-
ment” and demand that the
thievery stop. If that doesn’t
work, they prepare an exhibit
book, often using overlays,
showing how the copied work
compares to their own. “This
is usually so effective that they
stop,"” says Idaz. Ounly as a last
resort do they file a lawsuit.

A few cases pay off well.
Their biggest victory was
against Staniey Michaels Inc,, a

North Dade firm, which'ended
up paying $100,000 in dam-
ages, $30,000 for court costs
and $65,000 for their lawyer.

“But most of the time,” adds
Idaz, “it's just Don Quizote,”
with the Greenbergs tilting at
legal windmills simply because
they believe it's the right thing
to do.

Among those who have paid
up: The Herald. Twice, they
say, the newspaper has used
their irnages without prior sub-
mission. Each time, they sent a
complaining letter. and
received payment.

jerry says their legal suec-
cess is because they copyright
all their work, Tn the mid-
1980s, Jerry asked National
Geographic for the copyright
on the photo spreads he had
shot for the magazine over the
years, The magazine complied.

‘That copyright became cru-
cial when the magazine put out
the CDs of past editions. Jerry
and Idaz say they didn’t hesi-
tate for a second before decid-
ing to file a lawsuit. For virtu-
ally all the photos and articles
on the CDs, National Geo-
graphic owned the copyright,
but because Jerry owned his
work, the appeals court ruled
that the magazine should have
gotten his permission before
using the photos in a new
medium.

This may have been the
Greenbergs’ biggest case, but it
likely won't be their last. “This
isn't- about revenge,” says
Jerry. “It’s protecting our
rights.”




hether the culprit be a big publi-
cation like National Geographic
or a little T-shirt manufacturer,
Jerry and Idaz Greenberg believe
in fighting back.

Operating what they call “a
mom and pop publishing busi-
ness” out of their home in Pine-
crest, they don’t like anyone
using their photos or itlustrations
for tree.

‘When they saw actors in the
movie Jaws flipping through a
book that showed one of Jerry’s photos of a shark,
they wrote the film company, demanding to be paid.
“We made it clear it was only for the movie rights,”
says Idaz. “If it appeared on TV, they would have to
pay us extra.”

The film studio paid, says Idaz, for the movie rights
only. When the film appeared on TV, with the Green-
berg photo still there, they wrote another fetter, and
again they were paid.

About 200 times, Jerry and Idaz have gone after
people whom they have accused of stealing their
work. Sixteen times, says Jerry, they have filed federal
lawsuits. Four have gone to trial. Idaz says they have
never lost.

Their most publicized case is their still-continuing
lawsuit against Nationai Geographic, which put four
of Jerry’s magazine photo spreads on a CD set of the
magazine's issues from 1888 to 1996,

Greenberg claimed the CDs were a new medium,
and he was entitled to an additional fee. U.S. District

BY JOHN DORSCHKEER

Judge Joan Lenard in Miami ruled against him, but the
11th Circuit Court of Appeals disagreed, saying the
magazine had made an unauthorized use of his copy-
righted photos. The magazine appealed to the
Supreme Gourt, which refused without comment to
hear the case, which means the 11th Circuit’s decision
stands. )

For decades, Jerry and Idaz Greenberg have fougiit
for credit — and pay — for their work. Their most
famous lawsuit is against Natioral Geographic.

Al : ,
PHOTOS BY RICHARD PATTERSON/HERALD STAFF
THE GREENBERGS relax at home with family dog Jocko,

top, and work in their office, above.
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The case has attracted widespread publicity
because it determined a key issue in the world of
changing media. National Geographic — and other
publications -— have insisted that a digital- or Web-
based reproduction is simply at extension of the print
publication and needs no extra payment or granting
of rights.

The appellate court disagreed, deciding that the
CDs were “a new product. . . in a new medium for a
new market that far transcends any privilege” of tra-
ditional copyright.

Because of the Greenberg and similar cases, many
publishers now insist that free-lancers sign agree-
ments specifically allowing digital or Web versions of
their work.

The case is back before Judge Lenard, to decide
how much Jerry should get paid in damages and attor-
ney’s fees. On instructions of their attorney, Norman
Davis, Jerry and Idaz won't talk directly about the
National Geographic case, but they say it’s only the
latest examnple of their career-loag legal battle to pro-
tect their work. .

“I get fired up,” says Idaz, an artist who does illus-
trations. “There is a great altruism in what we do. We
believe in artists getting their rights.”

Jerry doesn't believe in standing up for other pho-
tographers, because "anyone who puis 6n a camera is
a dumb photographer, and some of them are even
dumber photographers, because they don’t protect
their copyrights.” )

Married for 46 years, they've been working
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hether the culprit be a big publi-
cation like Natioral Geographic
of a little T-shirt manufacturer,
Jerry and Idaz Greenberg believe
in fighting back.

Operating what they calt “a
mom and pop publishing busi-
ness” out of their home in Pine-
crest, they don't like anyone
using their photos or illustrations
for free.

When they saw actors in the
movie Jaws fipping through a
book that showed one of Jerry’s photos of a shark,
they wrote the film company, demanding to be paid.
“We made it clear it was only for the movie rights,”
says Tdaz, “If it appeared on TV, they would have to
pay us extra.”

The film studio paid, says Idaz, for the movie rights
only. When the film appeared on TV, with the Green-
berg photo still there, they wrote another letter, and
again they were paid.

About 200 times, Jerry and idaz have gone after
people whom they have accused of stealing their
work, Sixteen times, says jerry, they have filed federal
lawsuits. Four Kave gone to trial. Idaz says they have
never lost.

Their most publicized case is their still-continuing
lawsuit against National Geographic, which put four
of Jerry’s magazine photo spreads on a CD set of the
magazine’s issues from 1888 to 1996,

Greenberg claimed the CDs were a new medium,
and he was entitled to an additional fee. 1.5, Distzict

BY JGHY DORSGHNER

Judge Joan Lenard in Miami ruled against him, but the
1ith Circuit Court of Appeals disagreed, saying the
magazine had matle an unauthorized use of his copy-
righted photos. The magazine appealed to the
Supreme Court, which refused without comment to
heat the case, which means the Lith Circuit's decision
stands,

For decaces, Jerry and idaz Greenberg have fought
for credit — and pay — for thei work. Theie most
famouis fawsult is against National Geographic.

PHGTOS BY AICHARD PATTERSON/HERALD STAFF
THE GREENBERGS relax at home with family dog Jocko,
top, and work in their office, above,

The case has aftracted widespread publicity
because it determined a key issue in the world of
changing media. National Geographic — and other
pubfications — have insisted that a digitai- or Web-
based reproduction is simply an extension of the print
publication and needs no cxtra payment or granting
of rights.

The appeilate court d|sagreed deciding that the
CDs wete “a new product. .. in a new medium for a
new market that far transcends any privilege” of tra-
ditional copyright.

Because of the Greenberg and similar cases, many
publishers now insist that free-lancers sign agree-
ments specifically allowing digital or Web versions of
their work.

The case is back before Judge Lenard, to decide
how much Jerry should get paid in damages and atior-
ney’s fees. On instructions of their attorney, Norman
Davis, Jerry and Idaz won't talk directly about the
National Geographic case, but they say it's only the
latest example of their career-long legal baltle to pro-
tect their work.

“I get fired up,” says Idaz, an artist who does illus-
trations. “There is a great altruism in what we do. We
believe in artists getting their rights.”

Jerry daesn't believe in standing up for other pho-
tographets, because “anyone who puts 6n a camera is
a dumb photograpber, and some of them are even
dumber photographers, because they don't protect
their copyrights.”

Married for 46 years, they've been working
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cation like National Geographic
or a little T-shirt manufacturer,
Jerry and Idaz Greenberg believe
in fighting back.

Operating what they call “a
mom and pop publishing busi-
ness” out of their home in Pine-
crest, they don't like anyone
using their photos or illustrations
for free.

When they saw actors in the
movie Jaws flipping through a
book that showed one of Jerry’s photos of a shark,
they wrote the film company, demanding to be paid.
“We made it clear it was only for the movie rights,”
says Idaz. “If it appeared on TV, they would have to
pay us extra.”

The film studio paid, says Idaz, for the movie rights
only. When the film appeared on TV, with the Green-
berg photo still there, they wrote another letter, and
again they were paid.,

About 200 times, Jerry and Idaz have gone after
people whom they have accused of stealing their
work. Sixteen times, says Jerry, they have filed federal
lawsuits. Four have gone to trial. Idaz says they have
never lost.

Their most publicized case is their still-continuing
lawsuit against National Geographic, which put four
of Jerry’s magazine photo spreads on a CD set of the
magazine’s issues from 1888 to 1996,

Greenberg claimed the CDs were a new medium,
and he was entitled to an additional fee. U.S. District

hether the culprit be a big publi-

BY JOHN DORSCHNER
Judge Joan Lenard in Miami ruled against him, but the
Lith Circuit Court of Appeals disagreed, saying the
magazine had made an unauthorized use of his copy-
righted photos. The magazine appealed to the
Supreme Court, which refused without comment to
hear the case, which means the 11th Circuit’'s decision
stands.

For decades, Jerry and Idaz Gresnberg have fought
~ for credit — and pay — for their work, Their most
famous lawsuit is against National Geographic.

. PHOTOS BY RICHARD PATTERSON/HERALD STAFF
THE GREENBERGS relax at home with family dog Jocko,
top, and work in their office, abave.
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The case has atiracted widespread publicity
because it determined a key issue in the world of
changing media. National Geographic — and other
publications — have insisted that a digital- or Web-
based reproduction is simply an extension of the print
publication and needs no extra payment or granting
of rights. '

The appellate court disagreed, deciding that the
CDs were “a new product. . . in a new medium for a
new market that far transcends any privilege” of tra-
ditional copyright.

Because of the Greenberg and similar cases, many
publishers now insist that free-lancers sign agree-
ments specifically allowing digital or Web versions of
their work,

The case is back before Judge Lenard, to decide
how much Jerry should get paid in damages and attor-
ney’s fees, On instructions of their attorney, Norman
Davis, Jerry and Idaz won't talk directly about the
National Geographic case, but they say-it’s only the
latest example of their career-long legal battle to pro-
tect their work.

“I get fired up,” says Idaz, an artist who does illus-
trations. “There is a great altruism in what we do. We
believe in artists getting their rights.”

Jerry doesn’t believe in standing up for other pho-
tographers, because “anyone who puts on a camera is
a dumb photographer, and some of them are even
dumber photographers, because they don’t protect
their copyrights.”

Married for 46 years, they've been working
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Artistic couple demands and gets credit for work

) GREENBERGS. FRDM 1l

togethet on Seahawk Press for
almost as long. She does most

of the writing and layout; he

generally handles the business
end.

Their specialty is publishing
his photos and her illustrations
of underwater life. Guide to
Corals and Fishes sold 250,000
copies in a regular format, and
another 250,000 in a water-

. proof version.

Even bigger sellers are the

illustrated color cards, “made
of the same material as credit

. cards,” says Jerry, suitable for

divers and snorkelers to take
underwater, to identify fish,

_shells and plant life.

Since starting the cards in

'1979, they have sold more than

three million copies of the five
domestic cards and seven oth-
ers for the rest of the world,

including the Red Sea and the

Indian Ocean. The Greenbergs
charge about $2 for the cards,
which generally retail for $5.50

to $6.

The key to their success-is
that they ignore all the tradi-
tions of publishing. “When I
stopped reading Publisher’s
Weekly,” says Jerry, “I started
doing quite well in the book
business.”

Virtually all bookstores and:
wholesalers follow the custom
of sending unsold books back
to. publishers, who bear the

cost of the left-over books.

To Jerry, that doesn’t make

sense. He recalls one time get- -

“Y was transferred from
Venezueéla to the Philippines
midway through (& EMBA.
No problem. I just logged on
and centirzued wmy studies
from there, thanks to great
faeult_y support and class

teammwork!”
—-Juan Ferreira,
General Manager,

(@2 EMBA, Class of 2001

Monsanto, Philippines -

ALVAH H.

(@ EMBA for Managers in the Americas
» An intensive, 13-month Executive MBA program
» Classroom and directed study online

* Five quarterly residency sessions held at the .
Biltmore Hotel’s Conference Center of the Americas

C

THE NEXT CLASS STARTS IN JANUARY, 2002. )

ATTEND AN UPCOMING INFORMATION SESSION:
November 17, 2001—10:00 a.m.

Kovens Conference Center, 15 Lst Strect and Bisca aPme Blvd.,
Biscayne Bay Campus, (just south of Aventura Mall

December 8, 2001—10:00 am

SunTrust Conference Room (380), Ryder Business Building
University Park Campus S.W. Bith Street and 107th Avenue,

Mldﬂll

CHAPMAN,

J K.

CHAP MAN

GRADUATE SCHOOL OF BUSINESS

FLORIDA INTERNATIONAL UNIVERSITY

ting back a dog -eared book

-that had sat on a bookstore.

shelf for a year. The store
wanted $1.50 returned. “What
the hell is this?” Jerry asked.

Since then, the Greenbergs
sell directly to distributors. No
remainders. That means their
books are rarely, if ever, in
bookstores, which is fine with
them, because they have real-
ized they do much better by
getting their material into dive
shops, tourist locations and
cruise ships.

“We do everything our-

“selves,” says Idaz. “We don’t

even have a shipping clerk.”

The defense of their copy-
rights is more a matter of prin-
ciple than money. “These
things are not cost- effect:ve
says Idaz.

But they get upset because
they see their photos and illus-
tration being stolen all over the
place. During a three-day trip
to Key West, [daz says, “it
seemed like every store had
something of ours,” from
T-shirts to illustrations in

books.

Their routine is first to send
a letter seeking “a small pay-
ment” and demand that the

| 'thievery stop. If that doesn’t
‘work, they prepare an exhibit
book, often using overlays,
showing how the copied work

compares to their own. “Ihis
is usually so effective that they
stop,” says Idaz. Only as a last
resort do they file a lawsuit,

A few cases pay off well.

Their biggest victory was.

against Stanley Michaels Inc,, a

North Dade firm, which ended
up paying $100,000 in dam-
ages, $30,000 for court costs
and $65,000 for their lawyer.
“But most of the time,” adds
Idaz, “it's just Don Quixote,”
with the Greenbergs tilting at
legal windmills simply because
they believe it's the right thing

to do.

Among those who have paid

up: The Herald. Twice, they

say, the newspaper has used
their images without prior sub-
mission. Each time, they sent a
¢complaining letter, and
received payment.

Jerry says their legal suc-
cess 1s because they copyright
all their work. In the mid-
1980s, Jerty asked Natiomal
Geographic for the copyright
on the photo spreads he had
shot for the magazine over the
years. The magazine complied.

That copyright became cru-
cial when the magazine put out
the CDs of past editions. Jerry
and Idaz say they didn’t hesi-
tate for a second before decid-
ing to file a lawsuit. For virtu-
ally all the photos and articles

‘on the CDs, National Geo-

graphic owned the copyright,
but because Jerry owned his
work, the appeals court ruled
that the magazine should have
gotten his permission before
using the photos in a new
medium.

This may have been the
Greenbergs’ biggest case, but it
likely won't be their last. “This
isn’t about revenge,” says
Jerry. “It’s protecting our
rights.”

MOVers

MIAMI-DADE

» Conroy Communications, an ll-year-old public relations and
marketing firm in Coral Gables, has changed its name to The Con-
roy Martinez Group, reflecting the addition of Jorge Martinez,

Norwegian Cruise Line.

» Nikol Solares has joined Dezer Properties in
Miami Beach as vice president of sales and mar-
keting at Ocean Grande Resort Hotel and Condo-
minium, a resort and residential community in
Sunny Isles. Before joining Dezer she was sales
manager for Cervera Real Estate at Yacht Club of

Portofino in Miami Beach.

BROWARD

‘who will serve as principal. He was manager, public relations for 7

SOLARES

» Lynn DeLorenzo has joined The Duncan Companies to head
operations at its new Plantation office. She specializes in commer-
cial land sales and acquisitions and has spent 16 years with Gulf-
stream Land & Development Corp, The Duncan Companies pro-
vide corporate services and a551gnments w1th1n the commercial

real estate industry.

Send typed announcements to Angel L. Doval, Business Monday, 1

Herald Plaza, Miami, FL 33132.




hether the culprit be a big publi-
cation like National Geographic
or a little T-shirt manufacturer,
Jerry and Idaz Greenberg believe
in fighting back.

Operating what they call “a
mom and pop publishing busi-
ness” out of their home in Pine-
crest, they don’t like anyone
using their photos or illustrations
for free.

‘When they saw actors in the
movie Jaws flipping through a
book that showed one of Jerry’s photos of a shark,
they wrote the film company, demanding to be paid.
“We made it clear it was only for the movie rights,”
says ldaz. “If it appeared on 'I'V, they would have to
pay us extra”

The fiim studio paid, says Idaz, for the movie rights
only. When the film appeared on TV, with the Green-
berg photo still there, they wrote another letter, and
again they were paid.

About 200 times, Jerry and Idaz have gone after
people whom they have accused of stealing their
work. Sixteen times, says Jerry, they have filed federal
lawsuits. Four have gone to trial. Idaz says they have
never lost. ﬁ

Their most publicized case is their still-continuing
lawsuit against National Geographic, which put four
of Jerry’s magazine photo spreads on a CD set of the
magazine's issues from 1888 to 1996, _

Greenberg claimed the CDs were a new medium,
and he was entitled to an additional fee. U.S. District

RE

BY JOHN DORSCHNER

Judge Joan Lenard in Miami ruled against him, but the
11th Circuit Court of Appeals disagreed, saying the
magazine had made an unauthorized use of his copy-
righted photos. The magazine appealed to the
Supreme Court, which refused without comment to
hear the case, which means the 11th Circuit’s decision
stands.

For decades, Jerry and Idaz Greenberg have fought
for credit — and pay — for their work, Their most
famous lawsuit is against National Geographic.

PHOTOS BY RIGHARD PATTERSON/HERALD STAFF

THE GREENBERGS ralax at home with family dog Jocke,
top, and work in their office, above.

" "The case has attracted widespread publicity
because it determined a key issue in the world of
changing media. National Geographic - and other
publications -- have insisted that a digital- or Web-
based reproduction is simply an extension of the print
publication and needs no extra payment or granting
of rights,

The appellate court disagreed, deciding that the
CDs were “a new product. . . in a new medium for a
new market that far transcends any privilege” of tra-
ditional copyright.

Because of the Greenberg and similar cases, many
publishers now insist that free-lancers sign agree-
ments specifically allowing digital or Web versions of
their work. '

The case is back before Judge Lenard, to decide
how much Jerry should get paid in damages and attor-
ney’s fees. On instructions of their attorney, Norman
Davis, Jerry and Idaz won't talk directly about the
National Geographic case, but they say it’s only the
latest example of their career-long legal battle to pro-
tect their work.

“I get fired up,” says Idaz, an artist who does illus-
trations. “There is a great altruism in what we do. We
believe in artists getting their rights.”

Jerry doesn’t believe in standing up for other pho-
tographers, because “anyone who puts on a camera is
a dumb photographer, and some of them are even
dumber photographers, because they don't protect
their copyrights.”
Married for 46 years,
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hether the culprit be :_i-'big publi-
cation like National Geagraphic

or a little T-shirt manufacturer, °

Jerry and Idaz Greenberg believe
in fighting back.

Operating what they call “a
mom and pop publishing busi-
ness” out of their home in Pine-
crest, they don't like anyone
using their photos or illustrations
for free.

When they saw actors in the
movie Jaws flipping through a

book that showed one of Jerry's photos of a shark,
they wrote the film company, demanding to be paid.
“We made it clear it was only for the movie rights,”
says Idaz. “If it appeared on TV, they would have to
pay us extra,”

The film studio paid, says [daz, for the movie rights
only. When the film appeared on TV, with the Green-

berg photo still there, they wrote another letter, and

again they were paid..

About 200 times, Jerry and Idaz have gone after
people whom they have accused of stealing their
work. Sixteen times, says Jerry, they have filed federal

lawsuits. Four have gone to tnal Idaz says they have

never lost.

Their most publicized case is their still-continuing
lawsuit against National Geographic, which put four
of Jerry’s magazine photo spreads on a CD set of the
magazine’s issues from 1888 to 1996.

Greenberg claimed the CDs were a new medium,
and he was entitled to an additional fee. U.S. District

BY JOHN DORSCHNER

Judge Joan Lenard in Miami ruled against him, but the

11th Circuit Court of Appeals disagreed, saying the
magazine had made an unauthorized use of his copy-
righted photos. The magazine appealed to the
Supreme Court, which refused without comment to
hear the case, which means the 11th Circuit’s decision
stands. '

For decades, Jerry and Idaz Greenberg have fought
for credit — and pay — fo their work. Their most
famous Tawsuit is against National Geographic.

PHOTOS BY RICHARD PATTERSON/HERALD STAFF

THE GHEENBERGS relax at home with family dog Jocko,
top, and work in their office, above.

" “because it determined a key issue in the world of

changing media. National Geographic — and other
publications — have insisted that a d1g1tal- or Web-
based reproduction is simply an extension of the print
publication and needs no extra payment or grantmg
of rights.

The appellate court dlsagreed deciding that the N

CDs were “a new product. .. in a new mediumifc
new market that far transcends any privilege” o tra-
ditional copyright. :

Because of the Greenberg and similar cases; many |
publishers now insist that free-lancers sign agree- A

ments specifically allowing digital or Web versxon .f
their work. ‘

~ The case is back before Judge Lenard, to. dec1de :
how much Jerry should get paid in damages and atter-
ney’s fees. On instructions of their attorney, Norman:
Davis, Jerry and Idaz won't talk directly about the

National Geographic case, but they say it's only: the

latest example of thelr ca_reer-long legal battle to. pro—

tect their work. ‘
“I get fired up,” says Idaz, ‘an artist who does: 111us—

trations, “There is a great altruism in what we do. We'.

believe in artists getttng their rights.”

Jerry doesn’t believe in standing up for other: pho— |

tographers, because “anyone who puts on a camera is

_a dumb photographer, and some of them are even
' dumber photographers, because they don’t protecti_

their copyrights.” , L
' Marrled for 46 years, they ve been Worklng-_%
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hether the culprit be a big publi-

or a little T-shirt manufacturer,
Jerry and Idaz Greenberg believe
in fighting back.

Operating what they call “a
mom and pop publishing busi-
ness” out of their home in Pine-
crest, they don’t like anyone
using their photos or illustrations
for free.

When they saw actors in the
movie Jaws flipping through a
book that showed one of Jerry’s photos of a shark,
they wrote the film company, demanding to be paid.
“We made it clear it was only for the movie rights,”
says Idaz. “If it appeared on TV, they would have to
pay us extra.”

The film studio paid, says Idaz, for the movie rights
only. When the film appeared on TV, with the Green-
berg photo still there, they wrote another letter, and
again they were paid.

About 200 times, Jerry and Idaz have gone after
people whom they have accused of stealing their
work. Sixteen times, says Jerry, they have filed federal
lawsuits, Four have gone to trial. Idaz says they have
never lost, :

Their most publicized case is their still-continuing

lawsuit against National Geographic, which put four

of Jerry's magazine photo spreads on a CD set of the
magazine’s issues from 1888 to 1996.

Greenberg claimed the CDs were a new medium,
and he was entitled to an additional fee. U.S. District

cation like National Geographic -

BY JOHN DORSCHNER

Judge Joan Lenard in Miami ruled against him, but the
1ith Circuit Court of Appeals disagreed, saying the
magazine had made an unauthorized use of his copy-
righted photos. The magazine appealed to the
Supreme Court, which refused without comment to
hear the case, which means the 11th Circuit’s decision
stands.

For decades, Jerry and Idai Greenberg have fought
for credit — and pay — for their work, Their most
famous lawstit is against National Geographic.

PHOTOS BY RICHARD PATTERSON/HERALD STAFF

THE GREENBERGS relax at home with family dog Jocko,
top, and wark in their office, above

b o e

“The case has attracted widespread publicity

" “because it determined a key issue in the world of

changing media. National Geographic — and other
publications -— have insisted that a dlgltal or Web-
based reproduction is simply an extension of the print
publication and needs no extra payment or granting
of rights,

The appellate court dlsagreed deciding that the
CDs were “a new product. . . in a new medium for a
new market that far transcends any privilege” of tra-
ditional copyright.

Because of the Greenberg and similar cases, many
publishers now insist that free-lancers sign agree-
ments specifically allowing digital or Web versions of
their work.

The case is back before Judge Lenard, to decide
how much Jerry should get paid in damages and attor-
ney’s fees, On instructions of their attorney, Norman
Davis, Jerry and Idaz won't talk directly about the
National Geographic case, but they say it’s only the

~ latest example of their career-long legal battle to pro-
‘tect their work. '

“I get fired up,” says 1daz, an artist who does illus-
trations. “There is a great altruism in what we do. We
believe in artists getting their rights.”

Jerry doesn’t believe in standing up for other pho-

© tographers, because “anyone who puts oh a camera is

a2 dumb photographer, and some of them are even
dumber photographers because they don't protect

. ‘their copyrights.”

Marrled for 46 years, they've been workmg
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hether the culprit be a big publi
cation like National Geographic
or a little T-shirt manufacturer,
Jerry and Idaz Greenberg believe
in fighting back. .

Operating what they call “a
mom and pop publishing busi-
ness” out of their home in Pine-
crest, they don't like anyone
using their photos or illustrations
for free.

When they saw actors in the

: movie Jaws flipping through a
book that showed one of Jerry’s photos of a shark,
they wrote the film company, demanding to be paid.
“We made it clear it was only for the movie rights,”
says Idaz. “If it appeared on TV, they would have to
pay us extra.” . :

The film studio paid, says Idaz, for the movie rights
only. When the film appeared on TV, with the Green-
berg photo still there, they wrote another letter, and
again they were paid..

About 200 times, Jerry and Idaz have gone after
people whom they have accused of stealing their
work. Sixteen times, says Jerry, they have filed federal

lawsuits. Four have gone to trial. Idaz says they have

never lost,
Their most publicized case is their still-continuing

lawsuit against National Geographic, which put four

of Jerry’'s magazine photo spreads on a CD set of the
magaziné’s issues from 1888 to 1996.

Greenberg claimed the CDs were a new medium,
and he was entitled to an additional fee, U.S. District

BY JOHN DORSCGHNER

- Judge Joan Lenard in Miami ruled against him, but the

11th Circuit Court of Appeals disagreed, saying the
magazine had made an unauthorized use of his copy-
righted photos. The magazine appealed to the
Supreme Court, which refused without comment to
hear the case, which means the 1lth Circuit’s decision
stands. '

For decades, Jerry and Idaz Greenberg have fought
for credit — and pay — for their work, Their most
famous lawsut is against National Geographic,

PHOTOS BY RICHARD PATTERSON/HERALD STAFF
THE GREENBERGS relax at home with family dog Jocko,
top, and work in their office, above.

The ‘case has attracted widespread publicity

“because it determined a key issue in the world of

changing media. National Geographic -— and other
publications — have insisted that a digital- or Web-
based reproduction is simply an extension of the print
publication and needs no extra payment or granting
of rights.

The appellate court disagreed, deciding that the
CDs were “a new product. .. in a new medium for a
new market that far transcends any privilege” of tra-
ditional copyright. 7

Because of the Greenberg and similar cases, many
publishers now insist that free-lancers sign agree-
ments specifically allowing digital or Web versions of
their work.

The case is back before Judge Lenard, to decide
how much Jerry should get paid in damages and attor-

‘ney's fees. On instructions of their attorney, Norman
.Davis, Jerry and Idaz won’t talk directly about the

National Geographic case, but they say it’s only the

-latest example of their career-long legal battie to pro-

tect their work.
I get fired up,” says Idaz, an artist who does illus-
trations. “There is a great altruism in what we do. We

“believe in artists getting their rights.”

Jerry doesn’t believe in standing up for other pho-

. tographers, because “anyone who puts oh a camera is

a dumb photographer, and some of them are even

: dumber photographers, because they don’t protect
: their copyrights.”

Married ‘for 46 years, they've been working
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Artistic couple demands and gets credit for work

» GREENBERGS, FROM 11

together on Seahawk Press for
almost as long. She does most
of the writing and layout; he
generally handles the business
end.

Their specialty is publishing
his photos and her illustrations
of underwater life. Guide to
Corals and Fishes sold 250,000
copies in a regular format, and
another 250,000 in a water-

. proof version,

Even bigger sellers are the

. cards,” says Jerry, suitable for

_shells and plant life.

including the Red Sea and the

to $6.

The key to their success is
that they ignore all the tradi-
tions of publishing., “When I
stopped reading Publisher’s
Weekly,” says Jerry, “I started
doing quite well in the book
business.”

Virtually all bookstores and-
wholesalers follow the custom
of sending unsold books back
to. publishers, who bear the
cost of the left-over books.

To Jerry, that doesn’t make

illustrated color cards, “made
of the same material as credit

divers and snorkelers to take
underwater, to identify fish,

Since starting the cards in
1979, they have sold more than
three million copies of the five
domestic cards and seven oth-
ers for the rest of the world,

Indian Ocean. The Greenbergs
charge about $2 for the cards,
which generally retail for $5.50

sense. He recalls one time get-

T was transferred from
Venezuela to the Philippines
midway through &EMBA.
No problem. I just logged on
and continued my studies
from there, thanks to great
Jaculty support and class

teamwork!”

—Juan Ferreira,
General Managen

(@ EMBA, Class qf2001

Monsanto, Phili ippines -

ALVAH H.

(& EMBA for Managers in the Americas
* An intensive, 13-month Executive MBA program
* Classroom and directed study online
* Five quarterly residency sessions held at the
Bilumore Hotel's Conference Center of the Americas

(_ THENEXT CLASS STARTS IN JANUARY, 2002. )

ATTEND AN UPCOMING INFORMATION SESSION:

November 17, 2001—10:00 a.m.
Kovens Conference Center, 151st Street and Biscayne Blvd
Biscayne Bay Campus, (just south of Aventura Maf,

December 8, 2001—10:00 am

SunTrust Conference Room (380), Ryder Business Building
University Park Campus, S.W. 8th Street and 107¢h Avenue,

Miami
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GRADUATE SCHOOL OF BUSINESS
FLORIDA INTERNATIONAL UNIVERSITY

ting back a dog-eared book

that had sat on a bookstore.

shelf for a year. The store
wanted $1.50 returned. “What
the hell is this?” Jerry asked.

Since then, the Greenbergs
sell directly to distributors. No
remainders. That means their
books are rarely, if ever, in
bookstores, which is fine with
them, because they have real-
ized they do much better by
getting their material into dive
shops, tourist locations and
cruise ships.

“We do everything our-

“selves,” says Idaz. “We don’t

even have a shipping clerk.”

The defense of their copy-
rights is more a matter of prin-
ciple than money. “These
things are not cost- effectlve
says Idaz.

But they get upset because
they see their photos and illus-
tration being stolen all over the
place. During a three-day trip
to Key West, Idaz says, “it
seemed like every store had
something of ours,” from
T-shirts to illustrations in
books.

Their routine is first to send
a letter seeking “a small pay-
ment” and demand that the

| thievery stop. If that doesn’t

work, they prepare an exhibit
book, often using overlays,

{ showing how the copied work

compares to their own. “This
is usually so effective that they
stop,” says Idaz. Only as a last
resort do they file a lawsuit.

A few cases pay off well.
Their biggest victory was
against Stanley Michaels Inc,, a

North Dade firm, which ended
up paying $100,000 in dam-
ages, $30,000 for court costs
and $65,000 for their lawyer.

_“But most of the time,” adds
Idaz, “it’s just Don Quixote,”
with the Greenbergs tilting at
legal windmills simply because
they believe it’s the right thing
to do.

Among those who have paid
up: The Herald. Twice, they
say, the newspaper has used
their images without prior sub-
mission. Each time, they sent a
complaining letter and
received payment.

Jerry says their legal suc-
cess is because they copyright
all their work. In the mid-
1980s, Jerry asked National
Geagraphic for the copyright
on the photo spreads he had
shot for'the magazine over the
years. The magazine complied.

That copyright became cru- .
cial when the magazine put out
the CDs of past editions. Jerry
and Idaz say they didn't hesi-
tate for a second before decid-
ing to file a lawsuit. For virtu-
ally all the photos and articles
on the CDs, National Geo-
graphic owned the copyright,
but because Jerry owned his
work, the appeals court ruled
that the magazine should have
gotten his permission before
using the photos in a new
mediurm,

This may have been the
Greenbergs’ biggest case, but it
likely won't be their last. “This
isn’t about revenge,” says
Jerry. “It’s protecting our
rights.”

MOVErs

MIAMI-DADE

} Conroy Communications, an 11-year-old public relations and
marketing firm in Coral Gables, has changed its name to The Con-
roy Martinez Group, reflecting the addition of Jorge Martinez,
who will serve as principal. He was manager, public relations for

Norwegian Cruise Line.

» Nikol Solares has joined Dezer Properties in
Miami Beach as vice president of sales and mar-
keting at Ocean Grande Resort Hotel and Condo-
minium, a resort and residential community in
Sunny Isles. Before joining Dezer she was sales
manager for Cervera Real Estate at Yacht Club of

Portofine in Miami Beach.

BROWARD

SOLARES

» Lynn DeLorenzo has joined The Duncan Companies to head
operations at its new Plantation office. She specializes in commer-
cial Jand sales and acquisitions and has spent 16 years with Guli-
stream Land & Development Corp. The Duncan Companies pro-
vide corporate services and assignments w1thm the commercial

real estate industry.

Send typed announcements to Angel L. Doval, Business Monday, 1

Herald Plaza, Miami, FL 33132,
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generally handles the business
end. .
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his photos and her illustrations
of underwater life. Guide to
Corals and Fishes sold 250,000
copies in a regular format, and
another 250,000 in a water-

- proof version.
Even bigger sellers are the
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of the same material as credit
cards,” says Jerry, suitable for
divers and snorkelers to take
underwater, to identify fish,
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that they ignore all the tradi-
tions of publishing. “When [
stopped reading Publisher’s
Weekly,” says Jerry, “I started
doing quite well in the book
business.”

Virtually all bookstores and-

wholesalers follow the custom

of sending unsold books back

to publishers, who bear the
cost of the left-over books.
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L was transferred from
Venezuela to the Philippines
midway through &G EMBA.
No problem. I just logged on
and continued my studies
Srom there, thanks to great
Jaculty support and class

teammwork!”
—Juan Ferreira,
General Manager,

@E]WBA Class of 2001

Monsanto, Philippines -

ALVAH H.

(& EMBA for Managers in the Americas

* An intensive, 13-month Executive MBA program
* Classroom and directed study online
* Five quarterly residency sessions held at the
Biltmore Hotel's Conference Center of the Americas

( THE NEXT CLASS STARTS IN JANUARY, 2002. )

ATTEND AN UPCOMING INFORMATION SESSION:

November 17, 2001—10:00 a.m,
Kovens Conference Center, 15 st Street and Biscayne Blvd
Biscayne Bay Campus, (just south of Aventura Maly

December 8, 2001—10:00 am

SunTrust Conference Room (380), Ryder Business Building
University Park Campus, S.W. 8th Street and 107th Avenue

Miami

CHAPMAN,

3

CHAPMAN

: webemba@ﬁu_edu or call us at (305) 348

GRADUATE SCHOOL OF BUSINESS

FLORIDA INTERNATIONAL UNIVERSITY

ting back a dog-eared book

that had sat on a bookstore.

shelf for a year. The store
wanted $1.50 returned. “What
the hell is this?” Jerry asked.
Since then, the Greenbergs
sell directly to distributors. No

remainders. That means their

‘books are rarely, if ever, in
bookstores, which is fine with
them, because they have real-
ized they do much better by
getting their material into dive
shops, tourist locations and
cruise ships.

“We do everything our-
selves,” says Idaz. “We don’t
even have a shipping clerk.”

The defense of their copy-
rights is more a matter of prin-
ciple than money. “These
things are not cost-effective,”
says Idaz.

_ But they get upset because -
ithey see their photos and illus-
| tration being stolen all over the

place. During a three-day trip
to Key West, Idaz says, “it
seemed like every store had
something of ours,” from
T-shirts to illustrations in

‘| 'books.

i Their routine is first to send
‘a letter seeking *‘a small pay-

; f‘ment” and demand that the
ithievery stop. If that doesn’t .

.work, they prepare an exhibit

/|ibook, often using overlays,
: }showmg how the copied work
' ‘%compares to their own. “This
:[1is usually so effective that they

‘stop,” says Idaz. Only as a last
resort do they file a lawsuit.

A few cases pay off well.
Their biggest victory was
against Stanley Michaels Inc., a

North Dade firm, which ended
up paying $100,000 in dam-
ages, $30,000 for court costs
and $65,000 for their lawyer.

“But most of the time,” adds
Idaz, “it’s just Don Quixote,”
with the Greenbergs tilting at
legal windmills simply because
they believe it’s the right thing
to do.

Among those who have paid
up: The Herald. Twice, they
say, the newspaper has used
their images without prior sub-
mission. Each time, they sent a
complaining letter and
received payment.

Jerry says their legal suc-
cess is because they copyright
all their work. In the mid-
1980s, Jerry asked National
Geographic for the copyright
on the photo spreads he had
shot for the magazine over the
years. The magazine complied.

That copyright became cru-
cial when the magazine put out
the CDs of past editions. Jerry
and Idaz say they didn’t hesi-
tate for a second before decid-
ing to file a lawsuit. For virtu-
ally all the photos and articles
on the CDs, National Geo-
graphic owned the copyright,
but because Jerry owned his
work, the appeals court rulad
that the magazine should have
gotten his permission before
using the photos in a new
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This may have been the
Greenbergs’ biggest case, but it
likely won't be their last. “This
isn’t about revenge,” says
Jerry. “It’s protecting our
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hether the culprit be a big publi-
cation like National Geographic
or a little T-shirt manufacturer,

Jerry and Idaz Greenberg believe

in fighting back.

Operating what they call “a
mom and pop publishing busi-
ness” out of their home in Pine-
crest, they don't like anyone
using their photos or illustrations
for free,

When they saw actors in the
movie Jaws flipping through a

book that showed one of Jerry’s photos of a shark,
they wrote the film company, demanding to be paid.
“We made it clear it was only for the movie rights,”
says Idaz. “If it appeared on TV, they would have to
pay us extra.” ‘

The film studio paid, says Idaz, for the movie rights
only. When the film appeared on TV, with the Green-
berg photo still there, they wrote another letter, and
again they were paid.

About 200 times, Jerry and Idaz have gone after
people whom they have accused of stealing their
work. Sixteen times, says Jetry, they have filed federal

lawsuits. Four have gone to trial. Idaz says they have

never lost,

Their most publicized case is their still-continuing
lawsuit against National Geographic, which put four
of Jerry's magazine photo spreads on a CD set of the
magazine’s issues from 1888 to 1996.

Greenberg claimed the CDs were a new medium,
and he was entitled to an additional fee. U.S. District

BY JOHN DORSCHNER

Judge Joan Lenard in Miami ruled against him, but the
Lith Circuit Court of Appeals disagreed, saying the
magazine had made an unauthorized use of his copy-
righted photos. The magazine appealed to the
Supreme Court, which refused without comment to
hear the case, which means the 11th Circuit's decision
stands, '

For decades, Jerry and Idaz Greenbérg have fought
for credit — and pay — for their work. Their most
famous fawsuit is against National Geographic.

PHOTOS BY RICHARD PATEBSON/HEHALD STAFF

THE GHEENBEHGS refax at home with family dog Jocko,
top, and work in their office, above.

The case has attracted widespread publicity
because it determined a key issue in the world of
changing media. National Geographic — and other
publications — have insisted that a digital- or Web-
based reproduction is simply an extension of the print
publication and needs no extra payment or granting
of rights.

The appellate court disagreed, deciding that the
CDs were “a new product. . . in a new medium for a
new market that far transcends any privilege” of tra-
ditional copyright.

Because of the Greenberg and similar cases, many
publishers now insist that free-lancers sign agree-
ments specifically allowing digital or Web versions of
their work.

The case is back before Judge Lenard, to decide
how much Jerry should get paid in damages and attor-
ney’s fees. On instructions of their attorney, Norman

- Davis, Jerry and Idaz won’t talk directly about the

National Geographic case, but they say it’s only the
latest example of their career-long legal battle to pro-
tect their work.

“I get fired up,” says Idaz, an artist who does illus-
trations. “There is a great altruism in what we do. We
believe in artists getting their rights.”

Jerry doesn’t believe in standing up for other pho-
tographers, because “anyone who puts 6n a camera is
a dumb photographer, and some of them are even
dumber photographers, because they don’t protect
their copyrights.”

Married for 46 years, they've been working
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